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I. CHILD ABUSE IN THE UNITED STATES

Ironically, it may very well be the abhorrence of child abuse which' has

made it such a slow-moving area of both Federal and State legislation. The

very idea that a parent, who is supposed to love and protect his offspring,

could be responsgible for his or her child's physical injury, or even death, is

.80 repulsive -that many are reluctant to believe it. Our courts and legisla-

' tures have also been reluetant to get inbelved in internal family government,
preferring to let the families determine their own laws and punishments; The
implied "hands-off" policy followed by the government owes much to our close

assoelatlon with English Commoh Law. Uhder this Common Law, the right of the

father to custody and control of his children was considered virtually absolute,

even where this was at odds with the welfare of the child., This has carried

over to some extent in our own legal system.

A. Early History of Child Abuse in the U.S,

In Colonial America, the father ruled both his wife and his children.

Parental discipline was severe, and parents, teachers and ministers found jus-

tification for stern disciplinary measures in the Bible.

.

Legally speaking, the early American child was, in fact, little more than
the property of hfsbparentst It was not unusual for a child to he;bound out to
other households as an indentured servant or apprentice. The shortage of labor
in Colonial Amer1ca, as well as’. the strongly pervasxve Purltan work ethic, was
reflected in early laws. 1In 1642,'a Massachusetts statute requ1red’parents and

v
masters to provide for the "call1ng and 1mployment [s1c] of their children. "1/

'

Early laws made a d1st1nct1on between apptentlceshxp and serv1tude (the

-

former requxrxng tr81n1ng in a trade) but th1s was not always folloved

1/ Order of the General ‘Court of Massachusetts, 1642 Massschusetts Records,
II (1853) 8-10. T ‘ e
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Evéntnaily; two forms of apprénticeship enolved. Under a voluntary apprentice-
ship, the child and hig parents entered into an agreement on their own initia-
tive, The other foim, compuinory apprenticeshin, resulted from the prahticé of
binaing out dependent children, who had little or no say in the choice of their
master or tradg. As time went on, laws were passed prohibiting the binding out
of infants, but the practice of binding out childien~beyond infancy continued.

The earliest recorded trial case of Chlld abuse involved a mastér and his
apprentice.Z/ In Salem, MassachuSetts,‘in 1639, a man by the the name of
Marmaduke Perry was arraigned for the death of his gpprentice. The evidence
given staéed that the boy had been ill-treated and subject to "unreasonable
correction" by his master. However, the boy's own charge that his master had
been responsible for the fracture of his‘skuil (which ultimately iesul;ed\in

his death) was called to qnestion by testimony that he had told someone else

that the injury was the result of falling from a tree. The defendant was

acquitted,

In 1643, a nasﬁer wag executed for causing the death of his servant boy,gj
. and in 1655 in Plfmouth, a master was tried and "wan subsequently found guilty
of manslaughter and ordered 'burned in the hand': and all his goods confis-
caten. Y Other early recotded cases show the masters of servant children being
’admonished'for abuse and in somé cases the children being freed from indenture

because of ill-tredtment. In*1700, Virginia issued specific laws fo} the pro-

tection of servants against mistreatment,

2/ winthrop, John, The History of New England from 1630-1649. J. Savage, ed.
‘ Boston, v. 1, 1853: 318-319. ‘
.3/ Rev. John Elxot s Records of the First Church in Roxbury, Maasachusetts.
T Sixth Report of Boston Record Commissioners, Boston, 188l: 187,
4/ Children and Youth in America: a Documentary History 1600-1865. R,
- Brenner, ed. Cambridge, Massachusgetts, Harvard University Press,
v. 1, 1970: 123 :
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As can be seen, most of the early ?ecorded‘cases of ‘child abuse were spe-
cifically related to offenses committed by masters upon servants and did not
reflect any movement toward p;otectiné children frém abuse by their own parents.
Whatever court action there was involving family matters was limited to the
removal of children from "unsuitable" home environments. 'Unsuitable' usﬁally
referred to the parents not providing their chi}dren with a good religious up-
bringing, or refusing to instill in them the vélue of the work ethic. There were
two cases in Massachusetts in 1675 and 1678 in which children were removed |
because of "unsuitable" homes.éj In the first case, the chiidren were removed
because theifafher refused to see that'theylwerg "put forth to service as the

) N ) * - . o' 3 - ' ’
law directs." The second case gave similar justification for the removal.of

the children, with that offense being coﬁﬁounded by thé refusal of the father

to attend church services.

»

The removal ;f children from such "unsuitabie" home environments did not
reflect any concern abéut the physical abuse of childfen and, in fact, may have
”beeﬁ respbnsible for putting them into a more potentially dangeréus environment,
It was a cdmmqn ﬁractice for chgldren who were dependent upon public sdpport to

be bound out, These children would be auctioned off to the lowest bidder, who

would then accept his payment from public funds and take the child és a servant

or apprentice.
In the larger cities where the problem of poverty was greater, dependent .
children were put into alms houses, Conditions in these public poorhouses where

;hildren were thrown in with adult beggars, thieves, and paupers were deplor-

able, - It was not until the beginning of the nineteenth centufy that major

5/ 1bid, p. &4l-42,
6/ 1Ibid, p. 41.
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efforts Qere made to providé separaté residences for children, and it was not
" until then that public recogﬁition of the abuse of tﬁese children in ihstitu-
tions was noted.
The dearth of recorded famjly‘child abuse casesﬂin early American history
suggests the general tendency of the courts to allow parents their own discretion

in determining the kind and degrees of home discipline. Parents were considered
1/

ness' in relation to the offense, or excessive, or the child injured permanently.

-~

immune from prosecufion-unless the punishment was beyond the bound of 'reasonable

In 1840, there was a criminal qasé in Tennessee which involved parental pros-
ecution for excessive punishment. "The evidence showed that the mother struck
the child with her fists, and had pushed her head against a wall, and that the
parents had whippéd her. with a cowskin, tied her to a bedpost with a rope for
two hours, and switched her; "The court reversed the parents conviction holdiné
tﬁat whether punishment was excessive w?s a questionvof fact for the jury to
v 8 (

decide rather than a question of law.'"

I
i

B. Early Reform Movements -~ Children as Animals

It was not until the second decade of the nineteenth century that public
authorities ﬁegan to intervene in cases of pafental negleét.’ Mopt of the reform
’movementé were"di?ecfed toward children in institutions, however, and were aimed
at’preventing a neglected child from entering a 1ifé of crime,

Probably ‘the most significant and Aelpful of all reform campaigns for child .
protection was that launched by the American Society for the Prevention of Cruelty
to Animals (ASPCA)._ In 1874, a churchFQOrker sought thé help of the President of

17 Thomas, Mason P. Child Abuse and Neglect. Part I: Historical Overvlew,
Legal Matrix and Social Perspectives. North Carolina Law Review, v. 50,

1972: 305,
8/ Ibid. p. 305,
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the ASPCA on behalf of an abused child. The case concerned a ten-year-old foster
child named Mary Ellen Wilson who was the victim of child abuse. At that time
there were laws which protected animals but no local, State or Federal laws to

prdtect-children. The case was presented to.the court on the theory that the

° -

child was a member of the animal kingdom, and therefore entitled to the same
' 9/ ' .
protection which the law gave to animals. '

In the aftefmath of public indignatipn over the case, Elbridge T. Gerry, the
IAVyer who represented the ASPCA, founded the New York Society for the Preveﬁtion
: Qf‘CYdelty to Children. It was bfiginally organized .as a private group and later
in&orporated. Legislatioh was soon passed in New York:andecruelty societies were
authorized to file complaints for the Qiolationuof any laws relating to children,
and law enforcement and\court officials were requirea to aid the societies.

Similar societies were soon organized in 9ther qities throughoutlthe country
and‘by 1922 there vere'57 Societies for the Prevention of Cruelty to Children, and
307 humane éocieties‘éénce:ned with the welfare of children. With the a&#eﬁt of.

.government intervention into child welfare the number of these societies has

declined.

c. Technological Advances

One of the main reasohs for the lack of progecution in child abuse cases has
always béen the.difficulty:invdetermining whether the phyéical injury was; in .
‘faét, a case pf deliberate assault or aﬁ acci&ent; In recent years, however,
aoctors 1 thg area 5f.pediatric radiology have ﬁeen aﬁle to determine the ihcidence
of»repeated child abuse through more sophisticated developments in x-fay technalogy.

These advances have allowed radiologists to see more clearly such things as-subdural

'27f New York Times, April-10, 11, 1874, and December 27, 1875..
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hematomas (blood clots around the brain resulting from blows to the head) and
abnormal fractures. This has brought about more recognition of the widésp;ead

incidence of child abuse and public reaction has been on the rise.

D. - State Legislation

The discovery of the bruised ;nd weighted down body of three-year old Roxanne
Felumero in the‘East River in 1969 set off particular furor when ip was discovered
that- just two ménths prior to her death her parents had been brought:befdre the
New York Family Court for alleged neglect and abuse, and the judge had released

. the child back to their custody. The inability of the State to prove conclu=

ively the criminal act of child abuse can lead to just this kind of tragic

situation.

The problem of protecting a child from abuse is a particularly diféicult one,
for it involvés'a victim who often will not, or cannot testify against his or
hér attacker; it is usually commigted in the privaéy of the home, and even when it
is reported, it is difficult ié prove in the absence‘of eyewitnesses,

All fifty States now have some form of child abuse laws. These are basic-

f.ally conbetned with reporting.iaws which encourageFOt requi:e the reporting of

suspeéted child.abuse (usually by'doct;rs and other ptofesgional persons); cri-

minal 1év.provisions éo_punish those who abuse chiidren; juvenile coui; acts,

and State legislation to establish or authorize protecti?e services for children,
ABetween 1963 and 1969; allbfifty State legislatures passed some kind of child

abugg reporting‘stgtute; and all bﬁt four had mandatory requirements for reporting.

it is‘estimated that there are thousands of.cgses of child abuse which remain‘un-

'reported every year. The problem is difficult to solve throughjlegislation. The

o 3 . : . ,
reluctance of people to get involved, and the possibility of civil suits against
N N l . X
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them if they do, seems to remain a deterfent, despite the fact that all but one of
the States have passed some form of immunity legislgtion. Part of the problem
may‘aiso lie iﬁ the lack of information abou; the subject. The first studies
which appeared in-the early 1960's'were ofgen'mére sensational than informative.
‘Since that time more substantive studies have been conducted.

The degree of immunity given and laws making the reporting of child abuse

mandatory vary from State to State. In many States there are penal sanctions

for failure to report. Most of these involve financial penalties, but there are

a few States which have criminal penalties. Because of the variance of reporting
laws, legislative models have recently been proposed by such groups as the United

States Children's Bureau, the Council of State Governménts, the American Humane

Agssociation, and the American Medical Association.

- E. Federal Legisiation

Tﬁg\Federal Government did not get involved in child welfare until 1912; when
after considerable debate, Congress passed a bill to create the United States
Childrenfé Bureau. ‘This bill was signed into law by President Taft oniApri;¢9,
1912;iand authorized the creaﬁion of‘a'special bureau to do research and provide
information about children. ‘In 1935, with fhe passage of the SociallSecurity Act,
th; Federal Government became more directly involveé in child welfare services.

Grants weré to be used for "...the protection and care of homeless, Aependent,

and neglectedﬁchildren and children in danger of becoming delinqﬁent." (Now title
' . .

1)

IvV-B)
The 1962 Social Security Amendments required each State to make child welfare

services available‘th;oughoﬁt the State to all chiidren'and provide coordination "
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abetweeﬁ Cuqrént child welfare services (title IV-B) and the social services
under the Aid to Families with Dependent Chiidren (now title XX) program. This
latter fequirement was to be accomplished by making maximum use of child welfare
staff in providiﬁg consultation and services for children in families receiving
puglic assistance. The 1962 amendménts also revised the definition of "child

welfare services' to include specific reference to-the prevention or remedying

‘of child‘abuse.lg/

Since 1962, most of the funds for services for child protection have been
spent under the Social Servicés Program (title IV-A and the later title kX,
éffect{vg Octéber 1, 1975) which provides services primsrilx for families on wel-
faQe‘and under the Child Welfare Services Program (Title IV Bs‘with the major
portion of funds under this latter program being spent on fosﬁer care (which ig
often considered a protective source).

Fuﬁds have also been granted under titie V (Maternal and Child Health) for

I3

research studies on the subject of child aSuse and neglect.
’ Thus, Federal legislative activity in the area of child abuse (with the
exception of legislation for the District of Columbia) has beén concentrafed on
fingncial assistance to the States for child weifaré and social services andvin
‘reseatch'grants.‘ Traditionally, thé Federal'éovernment has stayed ;way from
specific‘legisla;ion regarding child’abuge, congidering it under the 5urisdiction.
of the Stgtes} In the }ast few years, howe§et, perhaps because of increasing
éwaréness of the incidence of child abuse, And';he=resu1ting public outcry, a

number of bills were introduced in Congress concerning mandatory reporting

| requirements and the creation of a National Center on Child Abuse and Neglect.

lg/ U.S. Congress. Senate. Committee on Finance, Report on H.R. 10606 -
Welfare Amendments of 1962, 87th Congress, 2nd Session, Washingtom, D. C.
. U.8., Govt, Print, Off., 1962: 15. '
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On January 31, 1974, one of these bills (S. 1191), entitled The Child

Abuse Prevention and Treatment Act was enacted (P.L. 93-247).

FEDERAL PROGRAMS PROVIDING FINANCIAL ASSISTANCE FOR CHILD
ABUSE AND NEGLECT PREVENTION AND TREATMENT

‘Authorizing Legislation

Social Security Act

a, Title IV A

b, Title IV B

¢, Title XX

Child Abuse Prevention

and Treatment Act

- Type of Assistance

Provides financial assistance to children in low-
income families meeting the eligibility requirements
under the Act. Includes provision for financial

‘assistance to children removed from such families

as a result of a court determination that continued
residence in the home of such a family would be con-
trary to the welfare of the child (AFDC-Foster Care).

Provides grants to the States for child welfare ser-
vices. 'Defines child welfare services to include
"preventing, remedying, or assisting in the solution
of problems which may result in,the neglect, abuse,
exploitation or delinquency of children.”" No income-
eligibility requirement.

Provides financial assistance to the States for ser-
vices to low-income persons or families which are
aimed at. 5 specific goals, one of which is "prevent-
ing, or remedying neglect, abuse or”exploitation of
children or adults unable to protect their own
interests or preserving, rehabilitating or reuniting

-families,"

Provides Federal financial assistance for the iden-
tification, prevention and treatement of child abuse
and neglect, Provides for the establishment of a

National Center on Child Abuse and. Neglect to gather

‘information, conduct research, provide technical

assistance, develop a clearinghouse on all programs
for the prevention, identification, and treatment of
child abuse and neglect, and make a full and com-
plete study of the incidence of child abuse and
neglect. Includes provision of grants for programs
and projects which are directed at research, treat-
ment, identification or prevention of child abuse
and neglect. a :
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II. CHILD ABUSE PREVENTION AND TREATMENT ACT (P.L. 93-247)

A. Brief Description

Othanuary 31, 1974, the Child Abuse Prevention and Treatment Act (P.L.
93;247) was enacten to pfovide Federal financial essistance for the identi-
fication, prevention, and treatment of child abuge and neglect. The Act
provided for the establishment of a National Center on Child Abuse and Neglect
to collect and disseminate information on the subject as well as the inci-
dence of child abuse and neglect. In addition, it mandated the creation of an
Advisory Board on Child Abuse.and Neglect to assist the Secretary in coordi-
nating Federal programs relating to ehild abuse and neglect and in developing
Federal standards for programs dealing in this area. Funding is available
for project grants and research contracts designed to assist in the identifi-

’cation, prevention, and treetment of child abuse and negiect. THese are
available for; technical aseistance to public and nonprofit private agencies
and orgqnizetionn, research; and demonstnation programs and projecte to develop
mulfi-diaciplinary training programs, establish and maintain centers to provide
aupponc services, provxde technical and other asslstance to profess1onals, and
support other innovative programs desxgned to 1dent1fy and treat ch11d abuse
and neglect. Grants are also available to States which meet thé requirements
under Sec. 4(b)(2) of the Act. Requlrements for e11g1b111ty under the State
grant program include 1mp1ementat10n of a State program which provxdes for
renortlng of known or suspected instances of child abuse and neglect; investi-

'ga;ionnof such renorts by properly constituted authorities; provision of
protective and.;reatment services to endangered children; effective administra-

tive procedures and personnel to deal with child abuse and neglecﬁ; imnunity
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‘'provisions for persons reporting suspected instances of abuse or neglect in,
good faith; preservation of confidentiality of records with criminal sanctions

for those illegally disseminating such records; cooperation between agencies

4

~dealing with child abuse and neglect cases; appointment of a guardian ad litem
to represént an abused or neglected child.in a judicial proceeding; andtpublic
dissemiﬁation of information on the problems, ‘incidence, and other related
information assisting in the identification, prevention, agd treatment of
child abuse and neglect. The States are also fequired to give special pref-

erence in providing funds to parental self-help organizations dealing with.

.

child abuse ahd negleét.

This program is admiﬁistered throuéh the Office of ;he Secretary, Depart-
ment’of Health,:Educatién, and Welfare, Administration én Children, Youth,
and Familieg b} the Director of the National Center for Child Abuse
and Neglect, which is located in tﬁe Children's Bureau. Total funding author-
ized under thg'Act for the'period 1974 througﬁ 1977 was $85 millioﬁ while
appropri;tions'have totalled $57.3 million for that same period.

Abprbpriation and Authorization Levels fof the

Child Abuse Prevention and Treatment Act

|

~ Appropriation Authorizations

' ‘ Levels (in 000s) (in 000s)

CFY 1974 | "$ 4,500 | | $15,000
FY 1975 -+ 15,000 20,000
FY 1976 18,928 ‘v | 25,000
FY 1977 . 18,928 25,000

FY 1978 18,928 - .

*Bill extending legislation not yet enacted.
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B. Summary of Activities Under P.L. 93-247

' In FY 1975, 16 States had met the requirements of P.L. 93-247 Sec. 4(b)
(2) and were eligible to receivevFederal funds. Grants for programs relating
to child abuse and negléci prevention in these States amounted to an estimated’
$902,251 for that year (see listing of States ‘and amount each received under
this Act below). In FY 1976, the number of States eiigible for grants under
the Act had grown to 29 and in FY 1977 38 States and the District of Cblumbia,
Pﬁerto Rico, Vifgin Islands énd American Samoa were eligible for funds under
thig Aétﬂ HEW budget justifications for FY 1978 include eligibility for 43
States. as an objective for this fiscal year. It should be noted that as the
number of\Stateg meeting eligibility‘criferia for funding under this program
grows, the amount of funding for each State program may diminish unless adéi—
tional funds are au;horized and appropriated,Aor‘unless'the percentage of funds
appr§§riated for State grants is iqcréased. The reason for this ig that the -
cu:reﬁt lawbreqhires that no less than 5% or more than 20% of the fJnds appro-
priated be usgd for State grants. FoerY“77 and 78 HEW has budgeted the full
20% of ;he appropriation allowed, for a grant tot;i of $3.785 million for
each year;:o.42 States and territories ih FY 77 and 43 States and territories
'in FY-1978.1'In FYt{977 funds within the 26% which were not distributed to
States were reallocate@ to other eliéible States applying for such f#nds. It
is ngt c1e;r what Qiil happgﬁ ifvmoré‘States than anticipated become eligible
lforréranﬁs.’Ihe émount of funding available to States is based on criteria
gstablishediﬁy the Secretary to gchieve an équitagle distribution of funds:
among the States"an@ localities. Novférmula for allocation is specified in

the' law although the law requires, that to the extent possible, each State

should receive som® assistance.
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.Child Abuse Prevention and Treatment Act - Staté Grant Progtam

State Grants FY 1974 - FY 1978 (est.)

FY 1974 $ 19,335
"FY 1975 ) ‘ 902,251

FY 1976 (includes trans- 3,821,604
ition quarter funds) .

_FY 1977 3,785,000

FY 1978 3,785,000

(3 States)
(16 States)
(29 Stateé)

(42 States & terri-
tories - est.)

(43 States - esf.)
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'CHILD ABUSE PREVENTION AND TREATMENT ACT
STATE GRANT AWARDS FY 1974 - 1977

State Grant Aﬁards

. ] : Transition 3/
State FY. 1974 - FY 1975 FY 1976 Quarter FY 1977
Alabama N | $ 66,187 $ 47,818 $ 82,093
Arkansas . $ 36,800 < " 45,659 35,971 . 56,736
California o 269,283 . 170,215 . 332,835
Colorado o ‘ ‘ 63,874
" Conmnecticut 44,700 56,934 41,875 ° 70,339
Delaware ‘ . 27,309 1/ 33,989
Dist. of Col. _ 34,795
Florida . 136,560
Georgia 84,265 58,613 104,188
Hawaii : 2,514 27,200 30,963 26,676 38,574
Illinois 112,800 158,443 102,648 195,437
Kansas ‘ ' ' 46,826 35,980 58,059
Kentucky : , . . 77,334
Louisiana ; : 71,940 - 51,156 89,121
Maine f _ ' 28,600 33,180 27,955 41,257
Massachusetts ' 65,800 88,775 60,981 109,371
Michigan : 139,316 v 58,613 171,396
Minnesota " 53,400 70,309 - 49,877 86,870
Misgissippi ‘ 64,886
Missouri _ 58,100 77,462 39,579 95,575
Nebraska ‘ ' - 48,460
New Hampshire ' 26,600 30,148 ' 26,108 37,500
New Jersey , \ 108,331 72,416 133,427
New Mexico ' 44,781
New York ©o12,422 161,700 231,806 146,575 285,198
North Carolina . ' : 107,634
North Dakota 25,500. ) 28,243 24,901 © 35,130
Ohio . , . 190,905
‘Oklahoma. . 41,100 : 52,192 39,318 64,821
Puerto Rico ’ : 65,643 ‘ 51,819 83,445
Rhode Island - ‘ 31,042 26,487 38,498
South Carolina o : _ 70,638
South Dakota R o , 28,748 25,232 35,790
Tennessee’ 4,399 53,600 70,581 50,635 87,400
Texas o - o - 139,316 91,284 219,090
_Utah - o o 31,200 ° . 37,224 30,677 46,439
Vermont * 23,900 : 25,988 23,528 32,358
Virgin Islands ‘ 26,399
Virginia 59,700 80,572 56,411 99,667
Washington . . o 62,339 45,663 77,400
West Virginia - 51,619
American Samoa - 25,712

1/ Applied too late for transition quarter. .
2/ Represents the FY 1977 basic grant plus a supplemental grant prov1ded by
redxatrzbutlng funds not awarded
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Research and Demonstration

i

The 1975 ;eporbll/on federally funded Child Abuse and Neglect projects

and prdgrams showed.63‘various rese;rch and broject grants awarded through the
National Center for Child Abuse and‘Neglect (this does not include State grants).
Seventeen of these pr&vided funding for demonstration centers which were involved
in management of child abuse and neglect cases and which included investigation,
hssessﬁent, treatment, referral, public eauéation, 24 hour hot-lines, suppo:tive'
services énd coordination with other agencies; Other research grénté included
funding for reséarch, training develoﬁment, technical assistance, evaluations,
curricula development, innovagive demonstration projects and information contracts
di;e;ted at preventing, detecting, andvtreating ¢hild abuse and ;eglect}\ The
National Center has continued to support these-kinds of efforts.

The following’table represents.a breakdown of how Federal funds for child
abﬁse and ngglect pre?entién‘under P.L. 93-247 wvere quéeged‘for FY 77 and

are estimated for FY 78 (from Budget Justification for FY 78).

Summary Table

FY 1977 FY 1978
: Number of Estimated Number of Estimated
Activity Projects Cost Projects Cost
Research and " .

Demonstration . 48 $ 9,425,000 ) 78 © $10,194,000
Evaluation 5 - 926,000 9 1,300,000
Incidence Studies - 2 . 1,198,000 1 350,000

. Technical Assistance 43 2,576,000 ° 43 2,500,000
Clearinghouse . 2 592,000 2 574,000
Publications 25 426,000 " 15 225,000
State Grants - 42 3,785,000 43 3,785,000

Total ‘ $18,928,000. ° ) $18,928,000
New Projects . : 2, 111 000 15,504,000

16,817,000 ' 3,424,000

Continuations ‘
| T | 318,925,000 518,928,000

11/ ‘Report of the U.5. Department of HEW to the Pre31dent and Congress of
the United States on the implementation of Public Law 93-247. The
Child Abuse Prevention and Treatment Act. August 1975.
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C. Issues Relating to Child Abuse Prevention and Treatment Act

‘The Select Education Subcommittee of the House Education and Labor Committee
held hearings on extending the Child Abuse Prevention and Treatment Act on Feb-

ruary 25 and Mafch 11, 1977. 1In addition, the Subcommittee of the Senate

v -

Human Development Committee held hearings on April 6 and 7, 1977, to discuss
extension and proposed amendments to this Act. The testimony presented indicated

. . 4 ) . . . ! .
support for the continuation of this program, although problems and suggestions

for change were discussed.

State Grant Program

Representatives from several States (Illinois, Maine, New Hampshire, Ver-
: ‘ ¢
mont , Massachusetts, Connécticut, and Rhode Island) testified during the heériﬁgs
that an increased proport%on of funds should be available for the State grant
programs'(currently funds_for grants to States are limited to between 5% and
202 of total).‘There is some concern that as more and‘mﬁre States become éligiblé
“for gran;s under the State grant program, less moﬁey'will be ;vailabié_to States
already receiving granté, and as aﬁounts diminisH less incentive wilf be provided
‘for thé States to éohfo:ﬁ-to the requirements of thé'Act to develop their
own prograﬁs..While fundiﬁg hag bgén available through the'Stafe grant program
to all States meéting the requireﬁents of the Act, not all Stateé have been
able to meet these requirements,and have cited Yarioué problem areas which make
conformity difficult. Among these are: the requirement for a court-appointed
guardian';dwlitem for children.involced in abuse and neglect cases is costly
and time-consuming in terms of the demands it puts on State judicial systems;

*

and, that there are difficulties with the definition of "child abuse",
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particularly the lack of definition of "mental abuse" whi;hvsome‘sxa;es are
ha;ingitrouble defining. There are also general problems with the time-
.consuming précess of making the considerable admiﬂistrative ‘and legislative

changes necessary for conformance.

The testimony of the New England States in hearings held by the Subcom-

mittee on Select Education indicated that they felt the requirements of the Act
-did not cause undue problems and that the removal of the requirement for a

court-appointed guardian for children ihvolved in such cases would represent a

»

" step backward.

Research and Demonstration Grarts

The issue of auplicatioA of!effort in the research and demonstration area
of grant awards was raised during the hearings as was the issuevof ayarding
grants to private profit-making groups with no expertise in thg subject ar;a.

Ip generalf those'testifying fe?t that more griorit; should be’given to fund- .(

ing for programe which provide actual treétment.and services to children and

their families and that research efforts should be geared toward those which

would have practical application.

.Some,criticism‘waé‘directea at the National antef for Child Abuée and
Neglect for poor coordination of rgaearch and éemonstration activities (éiﬁing
examples of different grants being given for similar'reseafch efférts) and |
lack of ieaéérship.

T

Confidentiality-and Privacy

There has been some concern raised with regard to confidentiality and
violations of privacy as a result of the establishment of central registries to

keep track of incidents of child abuse and neglect. While the Act specifically
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includes a requirement thaf’Statés preserve the confidentiality of all records,
there is some concern that this may be -difficult to achieve. Dangers may occur
in computerized systems where despite the fact that invalid reports of suspected
child abuse ér neglgct are—supposed‘to be expunged from the system, computer,
or human error may result in ;uch.reporté nqt being expunged. Some experts
believe that a tracking gystém of some kind is essential in order to guage
the actual incidence of child abuse and'neglect, as well as to make sﬁpe that

appropriate treatment and services are being provided to children and families

in need.

Other Issues
Another Eoﬁéern whiéh has béén expreséed about the Child Abuse Prgvgntioh

and Treatment Act is that it is too narréwly aimed and should include an over-
all focus on vioignce in the family which would include research and assistance
to.victims‘of spouse abuse. Currently, there is véry little known about thé
incidence or cause of spouse abuse.(although it is thougﬁt to be widespread)
or about the rélatiénsﬁip between gpouse and child abuse.

Recent reports‘about‘the use of children in pornography have given rise to
. several legisldtiQe propqsals to amend the currént Act or othér Federal
statutes to.make sexual eiploitatioh of children illegal. While the Child Abuse
Prevention and Treatment Act includes sexuallabuse under the definition of
child abuse this'pérticular'aspect of violence against ;hildren has not been
giQeg much attentiop in reéearch and relafed projects. Some exﬁerts‘believé‘
that our state of knowledge about the sexual abuse of children (nét only through
pornography but also in the home) is dangérously inadequate, and while we know

. a great deal about physical abuse and neglect of children we still have a

great deal EQ learn about sexual abuse of children,
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III, INCIDENCE OF CHILD ABUSE AND.ﬁEGLECT

The most recent national data availaﬂle on thild gbuse and neglect are for
1975, and were compiled by tﬁé Nationaf Clearipghouse on Child Neglect and
Abuse of the Amerigan'Humane‘Asgociatidn. It should be noted that the actual
incidence of child abuse and neglect is difficult to ascertain because 6f the

reliance on reporting. The ‘following "Hiéhlights of the 1975 National Data"

provides information on reported cases only. Some experts assert that "as

many .as 10,000 children are severely battered each year, at least 50,000 to

70,000 are sexually abused, 100,000 are'emotionally neglected, and another
' 12/ '

IO0,000_ate physically, morally, and educationally neglectéd.'

=

12/ Fontana, Vincent J., Somewhere a child is crying. New York, New York,
McMillan Publishing Co., Imc., 1973: 35. ' '

R
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Nauonal Study on Child Neglec! and Abuse Reportmg

Chlldren S Dwmon Amencan Humane Association

HlGHleHTS OF 1975 NATIONAL DFATA

These highlights are compiled to reflect the national experience with the phenomena of
child neglect and abuse during culendar year 1975.

ThJs report contains the best ava:lable data on national experience and provides the only
documentation on national incidence and characterlstxcs of reported cases of child neglect and

abuse.

* There is a caveat. These highlights are a composite of: information drawn from data
submitted by states participating with the National Study project and from states not currently
included in the project. By year-end 1975, 29& states and territorics were incorporated into the
National Study system. Data from this source was more detailed and speciﬁc was comparable in
form and substance because it was largely furnished on a standard form; and ‘was error edited by

- Study staff.

Data from non-participating states was furnished in cumulative fcrm, was less detaiied and
_specific. and was not subject to error check by Study staff. Addmonal'y, it was not always as fully
comparable because of differing state patterns and dcﬂnmons

‘ It is important to make clear that production of this data is a bonus and a by-product of the
present stage of development of the National Study. This project was created to demonstrate the
feasibility of a data-gathering method for systematically counting reported cases of neglect and
abuse. The ultimate goal and product was intended to be the creation of a system which utilized

data centers or registers in each state as the primary source for the national bank, Concentration of .

effort, therefore, has been on: 1) encouraging voluntary entry into the National Study system; 2)
stimulating states to establish patterns for central storing of mformanon in each state; and 3) the
use of a standard .md universal form to produce comparable data. :

Reﬁnemem of process thhm states.to assure maximum accuracy and completeness of
information gathering and recording was seen as phase II of the National Study operation—a step
best ‘taken after a substantial majority of the states had voluntarily entered the system. To have
implemented and imposed quality controls and measures in phase I of the operation—the presént
stage~would have created additional resistance and blocks to voluntary participation by states not

already enrolled in the system, and would have tended to discourage states in the early stages of -

participation. The reality of these assumptions: was tested by National Study staff, and the hard .
vknowludge was gained through the experience of trial and error.

In light of the above, data on which these highlights are bascd may be subject to question on
the issue of finite accuracy. If anything, however, it may err on the side of uhderstatement and in
failing to provide additional detail or more sophisticated breakdowns, a condition which will be
corrected as more states enter the system and their input is refined.

0y
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l.  Reporting: Neglect and Abuse

Total number of reports of neglect and abuse : 294,796

Number of cases-investigated - 233,724 (79.3%)

Status undetermined 61,072 (20.7%)

Of: investigated cases of neglect and abuse (233,724): .

Found to be valid 139,267 . (59.6%)
94 457 (40.4%)

Found not valid

Thus the validation rate for neglect and abuse cases was found to be a ratio of 60-40:

I . Negleci Ve\rsus Abuse

(60.9%)

Number of neglect cases reported 70,046
(39.1%)

Number of abuse cases reported 44913

Ratio of neglect to abuse reporting was found
to be about 2 neglect to 1 abuse case.

Number of neglect/abuse cases (i.e.

| undifferentiated neglect and abuse) 179,837
TOTAL 294,796
" Comment: \

The near 2-1 ratio of neglect over abuse reporting is biased to show a lower than true ratio
because:

(1) . Seven states reported only a‘b.use cases and made no count of neglect reports;
2) No state reported neglect only;

3) All reporting laws made reporting of abuse mandatory—not all make neglect
reporting mandatory;

4) Eleven states reported abuse and neglect together, with no differentiation.

III. Involved Children in Reported Cases '

A total of 307,778 children were reported as being involved in reported cases during the
year. There was no significant difference between the sexes of the children involved.
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Sources of Reports
Sources

Agency Sources : -
Public and private social agencies,
schools, and school personnel, law
enforcement, courts, hotlines

Individuals : ) .
Neighbors, friends, relatives,
siblings, self-referrals

Medical Sources
Hospitals, physicians, furses,
coroners, medical examiners *

Others, (unspecified)

Who Were Alleged Abusers-Neglecters?

Percentage of all Reports

39.6%

40.0%
10.2%

10.2%

This summary of results indicates that the natural parents are identified as the principal

abusers-neglecters. .
Relationship
Natural Parents

« Mothers
Fathers

- Step-parents

Step-fathers
Stgp—mothers

" Adoptive Parents

Fathers
Mothers

-Other Relatives

Siblings
Others -

Baby Sitters

56.70%
25.77%

4.42%

.89%

14%

1%

39%
3.10%

" Other categories with miniscule percentages included foster parents, institutional staff,

Percentage of Total

§2.47%

5.31%
25%

3.49%

49%

and neighbors. The percentages are rounded out by *“‘unknowns.”
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VL.© Types of Abuse Reportéd"'

These statistics relate to types of abuse 1dentxﬁed in validated cases of abuse or neglect and

abuse.

Physical Injuries—Minor . 32,142
(contusxons abrasxons unspecxﬂed no visible injuries)

Sexual Abuse 6,696

Physical Injuries—Major 1,516
(bone fractures, subdural hematomas internal
injuries, brain damage, skull fractures)

)3urns‘,'~ Scalding 1,680

Congenital and Environmeéntal Drug Addiction 33

20,557

Physical Abuse (unspecified)

* More than one category may have been reported for each child. .

VII.  Types of Neglect Reported*

These statistics relate to types of neglect identified m valxdated cases of neglect or neglect

and abuse.
Physical Neglects, v 100,544
(unspecified, gross household neglect, lack of

supervision, abandonment, exposure to elements,
inadequate shelter, clothing, hygiene, etc.)

Medical Neglect - - ' 12,396
(lack of medical diagnosis and o '
treatment, malnutrition, etc.) -

Emotiona)' Neglect 'é 10,045
(Psychological impairment, failure to thrive) -

Education Neglect ‘ : : 5,714
* More than one category may h‘ave‘begn reported for each child.

Type of abuse or neglect was not récorded for 29,740 children.

owm ) - AMERICAN HUMANE

' g ‘ , : The Americon Humane Association
: 535! S Roslyn Street :
: . Englewood, Colorodo 80110

51.3%

- 1017%

2.4%

2.7%
1%

32.8%

78.1%

9.6% -

7.8%

4.5%
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IV. CHILD PORNOGRAPHY

A, Background‘
Early in 1977, New York Psychiatrist and head of the Odyssey Institute (a .

drug rehabilitation and child abuse center) Dr. Judianne Densen-Gerber held a
préss conference_in which she publicized a growing phenomena in‘the United
States, the use of young children engaged in‘s;xually explicit acts in porno-
graphic films and photoéraphs. As public.awa:eness of child pornography and
prostitution has grown, so too, has pﬁblic 6utrage. Several States have begun
to reexamine their State laws to see if more can be done té ptétect children
from this sort of abuse, 1In New York, State legislation was introduéed to pro-
vide long prison terms for parents of other persons producing, profiting from,
or prométing pornog?aphic perfbrmances by children. The problem'is that it is
very difficult for police to find out who is responsible fbé such films., = In
addition, complexities involved in the issue of first amendment freedoms and
-obsceﬁity~serve to ﬁake it difficult for investigators and‘prosecutors to stop
the sale of such material. Arrests for distrib;tioﬁ.of pornoéraphic material

- using children do not result in any stiffer penalties than ordin#ry obscenity
'casgs, thle a ;omplex and hidden network of publishers’'and producers remains
hiddeh'from sight.’ In maﬁy"Statés the charge for distributing obscene materiaf

is a misdemeanor and the use of children in those films does not change such

3

cha:geé.

On the Féderalilevel, some 25 bills were introduced in fhe firs£ ses;ion
of the 95th Coﬁgress prohibiting the participation‘of childrén‘under sixteen
"~ in pornégraphic films, photographs and the tranéportation and diséeminaﬁion
of such films and photographs (;ee Section V for legislative status and

"description of major bills). = These bills have been spdqsqted and co-sponsored
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by more than 100 Members of Congress and hearings have been held by committees

with jurisdiction over child welfare matters and by those with jurisdiction

over the criminal code.
<

B. Federal Approaches for Intervention

The issue of child pornography is a dual one. It is basically related to

the prétection of children (generally considered to be a State or local matter
of coﬁcern), but it is also related to the question of obscenity and the‘First
Amendment’freeAOms. Because of the generally accepted authority of State an&
local governments over matters of child Qelfare and because of the continuing

controversy over the power of the Federal Government to legislate with respect

to obscenity, dealing with this issue is mofe‘compLex than otherwise might be

egpected.

The most obvious approach which can be taken, and one with which there
does not appear to-be any jurisdictional dispute is in amending the current
Child Abuae'Preventioﬁ and Treatment Act to pfdvide specific rgsearcﬁ and

program operating funds for the treatment and prevention of sexual abuse of

.children.

Another approach would be to amend the current Federal obscenity statutes
N L B \ ‘

to add a prohibition against the use of children in pornographic films and
. Lo ) "

literature. These laws involve the mailing, broadcasting and interstate

‘traﬁspo:t of obscene material. (See Appendix - Federal and State Statutes

Regulating Usg‘of»Childreh in Pornographic Material for a more detailed

discussion.)
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A third area in which the Federal Covernment exerts authority relating
to the issue of sexual exploitation of cﬁildrén is through the regulation of
child labor ﬁractices. While the Federal Fair Labor Standards Act proQides
for protection of children employéd in the manufacture of products which
travel through interstate and foreign commerce, there is an exception from
_th; Child Labor Standards for "any child'employed as an actor or performer
in motion pictures, or theat;ical productions, or in radio or telavisiqﬁ
productions” (CfR Sec. 5704125). This means that' the use of children.under
the age of gixteen in pornogféphic films does not in itself constitute a

. : )
violation of the Federal Fair Labor Standards Act. It is not clear whether
*the Department of Labor‘would have authority‘to exclude participafion of
children in pornographic productions from this excebtion by way‘of reguléﬁion
or if'legislatioﬁ would be requ{red to_prohiﬁit such activity. If such a
change we;e effected, penalties would include a fine and/or’imprisonment.
(The penalty under the Fair Labor Standards Act is‘a fine of not more thgn
$10,000 and imp;isonment for not more than six years or both.)

The first two aéproaches have been'ipcluded inllegislation‘considered
ié the first session of the 95th Congress. (See Section V for S;mmarf of
Legislation in the 95th Congress.) |

V. SUMMARY OF MAJOR LEGISLATION IN THE
1ST SESSION OF THE 95TH CONGRESS -

»

.’Authorizaﬁion'for funding under the Child Abuse Prevention and Treatment
Act expired at the end of FY 1977. Two bills (H.R. 6693 and S. 961) would
‘ameénd and extend the current Act, while two other related bills (H.R. 8059

and S. 1585) would amend the U.S. Code to prohibit the sexual exploitation
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ofﬁchild:en. All four bills include provisions relating to sexual exploita~

tion of children. The following provides a brief description of these bills

and their status.

H.R. 6693 - Child Abuse Prevention and Treatments Amendments of 1977

ACTION: Passed fhe House, September 26, 197;.

Passed the Senaie after amendments to insert provisions of S. 961

~in.1ieu of House-passed version, October 27, 1977,

Conference not yet scheduled.
SUMMARY: Extends authorization fbr»the Child Abuse Prevention and Treatment
Act through fiscal year 1982, withﬁappropriation levels af $25 million in
FY 1978, $27.5 million in FY 1979 and $30 miliién each for FY 1980; 1981, and
1982. Adds dissemination of'inforﬁafion té the responsibiliﬁies of the
National Center-on Child Abuse .and Negiect and requires that the Secretary of
HEW establish reseaf;h priorities and proQide for a system of peer review of
reseﬁrch funded by phe;Centér. Expands the definition of childvgbuse and
neglect to inclﬁde the sexual exploitation of children.. Increases ffom 20
to'30 ﬁefcent’the ﬁaximum'amount,of approptiéted[funds which can be uséd for
‘the St#?é#grént ﬁtégiaﬁf“Addé‘a ngﬁ eectioﬁ té;the Act vhich provides legal
sanctions against ény pérsqn péfmiéting a child to be sexually explgited,
as well as éﬁyiperédn‘who manufactures, reproduces or duplicates any film
depictitha‘chi}d engaging in sékually prohibited‘acts of‘who knowingly
tr#nspofts or'feééiQés or makes av&il#Ble.fo; profit such materials shipped
.tﬁroughbincerstate and foreigh commerée. Invadditidn thé billlalibws_the

Secretary to make grants to private nonprofit organizations for the support

"
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of at least nine centers to provide treatment and services to sexually

abused children and persons committing acts of sexual abuse against children.

S. 961 - Opportunities for Adoption Act of 1977, Includes Title II, Amendments
to the Child Abuse Prevention and Treatment Act :

ACTION: Passed the Senate October 27, 1977 as H.R. 6693 (see above H.R. 6693)

by striking out all after the-enacting clause and substituting the
provisions of S. 961 in lieu thereof. ,
bonference not yet ;cheduled.
SUMMARY: Title I of the bill covers the adoption assistance portion of the
legi?lation. It would create a panel of experts in HEW to develop a model.
State adoption law which would include an adbption assistance program and tﬁe
redpction of current bayriers to interstate adoptions. In addition, it would
establish an géoption information exchange system to assist in matching
eligible children with prospective adoptive parentsrand would réquire HEW
to gatherlgata nationélly on adoption{apd_foster care prograﬁs; HEQ yould
also bé required ﬁo prbvide for an inférmation clearinghousé, education And
trai%ing programs, and for a study of éo—cailed black market.adoptions.,
tifle:;l df”the gill wdpld prqvide for aﬂ extension of the auéhorizations
for the Child Abﬁse Prevention and Treatment Act for two years at the existing
$25 qillion‘ievel; In,anitign it woﬁld include grants for research under a
SOI'earmérk of funas for deménstration and resouE&i‘projects so that more

funds would be available for basic research. It would change the limitation

on funds for State grant programs from "no more than" to "not less than" 20%
of the appropriated funds. In addition, the bill would authorize an addi-

tional $2 million each in FY 1978vand FY 1979 for programs specifically

aimed'at'ptevehting and treating cases of sexual child abuse.
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S. 1585 (and H.R. 8059) - Protection of Children Against Sexual
‘ Exploitation Act of 1977

ACTION: S. 1585 passed the Senate, October 10,.1977.
H.R. 8059 passed the House Qith instruction to conferees to agree

\

with 5. 1585 provisibns ;elating to transport and distribution of
materials; October 25, 1957.
Coﬁference on S. 1585, October 27, 1977,
Senate aéreed to Conferen;e.report, Nbvembe; 3, 1977.
House - Conference report filed, November 4,‘1977.
SUMMARY OF CONFERENCE REPORT:
S. 1585 "Protection of Children Against Sexual Exploitation Acf of 1977"
would make three changes in Title 18 of the U.S;'Code: | |
1. Would add a new section making it a Federal crime for anyone to
cause any child under 16 fo engage in sexually explicit conduct for the pur-
pose of producing materials that aré to be traﬁspo;ted in interstate commerce.
Z.H Would add a.qdhéanion section which would prohibit the sale or dis-
tribution of.any obscene materialg that depict children engagiﬁg in‘séxually

explicit conduct if such materials have been mailed or transported in inter-

\ v

state commerce.

3. Would amend Section 2423 (Mann Act) of title 18 to prohibit the
transportation of both males and females under the age of eighteen for the
purpose of engagihg in prostitution or other sexually explicit conduct for

commercial purposes.:
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APPENDIX
I. FEDERAL AND STATPj STATU:I‘ES REGULATING USE OF
CHILDREN IN PORNOGRAPHIC MATERIAL
There are presently fivé Féderal laws which prohibit distribution of
| "obacene" materiays in the United States. One prohibits any mailing of such
material (18 U.5.C. § 1461); another prohibits the importation of obsceﬁe
Qaterials into the United States (19 U.S.b. § 1305); another prohibits the
broadcast of obscenity (18 U.s.C. § 1464); and two lgws prohibit the inter- -
state transportation of obscené'materiais or ;he use of common carriers to
transport such materials‘(18 U.S.C. §§ 1462 and 1465). In addition, the
1968 Federal Anti-Pandering Act (39 U.S.C. § 3008) authofizes posﬁal patrons
to request no further>mai1ings‘of unsolicited advertisements from mailers .
who have previously sent them advertisements which they deem sexually offen~
sive in their sole judgment, and it further prohibits mailers from ignoring
, such requests, There‘ig no present Federal statute‘specifically regulating
the distribution of sexual matefials to children, "
Five Federal ageﬁgies are responsiblé for the enforcement of ﬁhe fore-
going stafgtes.' The Post Officeibegartment, the_Customs Bureau, and the
Federal Cémmuniéationé'Comﬁission iﬁvesﬁigate violatiqns Qithin their
jurisdict{oné; Thé F.B.I investigates violations of the statutes dealing
vith’traﬁgpofﬁation aﬁd common carriers. The Department'of Justice is
resﬁdnsiblé‘for prosecuti6n or pthér judicial‘enforceﬁent.
It hés long been recognized that’the State has a valid special inter-

"est in the well-being of its children, Prince v. Com. of Massachusetts,

321 U.5. 158 (1944). A State may regulate the materials that juveniles view

and read even if they could not beaprpscribed'for adults,
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In Gingberg v. New York, 390 U.S. 629 (1968), fhe U.S. Supreme Court
upheld a New York c?imingl statute that makes i; unlawful to knowingly sell
harmful material to a minor., -The'defendant in Ginsberg contended that the

" State statute violated the First Amendmént. In response, the Court stated
that the statuteaaﬁplied only to sexually oriented material that was found
obscene under a constitutionally acceptable definition of obscenity. There
was no'first Amendment violation since, as the Court had noted in pfiof deci-
sions involving "general' (adult) obscenity statuges,'obscene material is not
p}otected speech under ghe First Amendment. The Ginsberg opinion also noted
that the stﬁte had ample juatifitatiop to sustain its regulation of an ac~
tivity thgt was not protected by the First Amendment. The Court noted two
State interests that‘justify the New York limitations on the commercial
dissemination of obscene material to minors. First, the legislature could
properly conclude that- those primarily‘responsiblelfor children's well~being

+

are entitled to the suppoft of laws designed to aid discharge of that respon-

’

sibility., Second, the State has an independent interest in protecting the

welare of’childfen and safeguarding them from abuses.

Forty-sevquStateshand the D}stfict of Coluﬁﬁia have some type of special
prohiﬁition against‘the disseminatioﬁ'of obscene material.to minors. However,
our research reVegled that only six of these States have provisioﬁs prohibit-

ing the participation of minors in an obscene performance which could be

harmful to them. These States aré:
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Connecticut General Statutes Annotated

§ 53-25. Unlawful exhibition or employment of child

Any person who exhibits, uses, employs, apprentices, gives
away, lets out or otherwise disposes of any child under the age
of sixteen years, in or for the vocation, occupation, service
or purpose of rope or wire walking, dancing, skating, bicycling
or peddling or as a gymnast, contortionist, rider or acrobat,
in any place or for any obscene, indecent or immoral purpose,
exhibition or practlce or for or in any bUSIHESB, exhibition or
vocation injurious to the health or dangerous to the life or limb
of such child or causes, procures or encourages any such child
to engage therein, shall be fined not more than two hundred and
fifty dollars or imprisoned not more than one year or both. (1949

Rev., § 8373.)

-North Carolina General Statutes

§ 14-150.1. Obscene literature and exhibitions, K —-- (a) It
shall be unlawful for any person or corporation to intentionally:
disseminate obscenity in any public place. A person,'firm or cor-
poration disseminates obscenity within the meanlng of this Acticle
if he or it: ‘

(1) Sells, delivers or prov1des or offers or agrees to sell,
deliver or provide any obscene writing, picture, ‘record
or other representation or embodiment of the obscene;
or .

(2) Presents or directs an obscene play, dance or other per-
formance or participates directly 1n that portion thereof
which makes it obscene; or

(3) Publishes, exhibits or otherwise makes available anything
obscene; or ’

(4) Exhibits, presents, rents, sells, delivers or provides; or
offers or agrees to exhibit, present, rent or to provide,
any obscene still or motion picture, film, filmstrip, or

“projection slide, or sound recording, sound tape, or
sound track, or any matter or material of whatever ‘form
which is a represedtation embodiment, performance, or
publxcatlon of the obscene.

(b) For purposes of this'Article any material is obscene if:

(1) The material depicts or describes in a patently offensive

way sexual conduct specifically deflned by subsectlon
- (c) of this section; and

(2) The average person applylng contempo;pry statewide community
standards relating to the depiction or representation of
sexual matters would find that the material ‘taken as a whole
appeals to the prurient interest in sex; and

(3) The material lacks serious literary, artistic, political,
education or scientific value; and

.o
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(4) The material as used is not protected or privileged under
the Constitution-of the United States or the Constitution of

' North Carolina. :

(c) Sexual conduct shall be defined as:

(1) Patently offensive representations or descriptions of actual
sexual intercourse, normal or perverted, and or oral;

(2) Patently offensive represéntatlons or descriptions of excretion
in the context of sexual activity or lewd exhibition of
uncovered genitals, in the context of masturbation or other
sexual activity,

(d) Obscenity shall be judged with reference to ordinary adults
except that it shall be judged with reference to children or other
especially susceptible audiences if it appears from the character of
the material or the circumstances of its dissemination to be espe-
cially designed for or directed to such children or audiences. In
any prosecution for any offense involving dissemination of obscenity
under this Article, evidence shall be admissible to show: -

(1) The character of the audience for which the material was

designed or to which it was directed;

(2) Whether the material is published in such a manner that
an unwilling adult could not escape it;

(3) Whether the material is exploited so as to amount to
pandering; ‘

(4) What the predominant appeal of the material would be for
ordinary adults or a special audience, and what effect, if
any, it would probably have on the behavior of such people;

(5) Literary, artistic, political, educational, scientifiec, or

~ other social value, if any, of the material;

(6) The degree of public acceptance of the material throughout
the State of North Carolina.

(7) Appeal to prurient interest, or absence thereof, in adver-
tising or in the promotion of the material,

Expert testimony and testimony of the auditor, creator or publisher

relating to factors entering into the determination of the issue of.

obscenity shall also be admissible.

(e) It shall be unlayful for any person, firm or corporation to
knowingly and intentionally create, buy, procure or possess obscene
material with the purpose and intent of dlssemlnatlng it unlawfully

(f) It shall be unlawful for a person, firm or corporation to
advertise or otherwise promote the sale of material represented or
held out by said person, firm or corporation as obscene.

(g) Any person, firm ot'corporation violating the provisions of
this section shall be guilty of a misdemearor and, unless a greater
penalty is expressly provided -for in this Artlcle, shall be fined or
imprisoned in the discretion of the court. ' (1971, cv 405, s. 1;
1973,:c. 1434, s.1.)

t
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§ 14~190.6. Employing or permitting minor to assist in offense
under article. -- Every person 18 years of age or older who intention-
ally in any manner, hires, employs, uses or permits any minor under
the age of 16 years to do or assist in doing any act or thing con-
stituting an offense under this Article and involving any material,
act or thing he knows or reasonably should know to be obscene within
the meaning of G.S. 14~190.1, shall be guilty of a misdemeanor, and
unless a greater penalty is expressly provided for in this Article,
shall be punishhkble in the discretion of the Court. (1971, c. 405,

s. 1).
4

North Dakota Century Code

§ 12,1-27,1-03. Promoting obscenity to minors—-Minor performing
in obscene performance--Classification of offenses.-~1. It shall be
a class C felony for a person to knowingly promote to a minor any
material or pefformance which is harmful to minors, or to admit a
mlnor to premises where a performance harmful to minors is exhibited
or takes place.

2. It shall be a class C felony to permlt a minor to part1c1pate
in a performance which is harmful to minors.

.. -7 Code of Laws of South Carolina
"§ 16-141.1, Distribution, etec., of obscene matter; definitions,~=-
For the purposes of §§ 16-414.1 to 16-414.9:

(a) "Obscene'" means that to the average person, applylng con-

temporary standards, the predominant appeal.of the matter, taken as

a whole, is to prurient: interest among which is a shameful or morbid
1nterest in nudity, sex or excretion, and which goes substantially
beyond customary limits of candor in description or representation of
 such mat'ters. If it appears from the character of the material or the
circumstances of its dissemination that the subject matter is to be
distributed to minors under sixteen years of age, predominant appeal
shall be judged with reference to such class of minors.

(b) "Matter" means any book, magazine, newspaper or other printed
or written material or any plcture, drawlng, photograph, motion picture
or other- p1ctor1al representation or ‘any statute or other figure, or
any recording, transcription or mechanical, chemical or electrical
reproduction or any other article, equipment, machine or material,

(c¢) "Distribute" means to transfer possesslon of, whether with
or without consideration.

(d) The word "knowingly" as used herein means hav1ng knowledge
of the contents of the subject matter or failing after-reasonable
opportunity to exercise reasonable inspection which would have dis=- |
closed the character of such subject matter. (1965 (54) 4760; 1966

(54) 2273.)



CRS-36

§ 16-414.4. Same; employment of minor under sixteen.--It
shall be unlawful for any person who, with knowledge that a person
is a minor under sixteen years of age, or who, while in possession
of such facts that he should reasonably know that such person is a
minor under sixteen yeéars of age, to hire, employ, or to use such
minor to do or assist in doing any of the acts prohibited by §§ 16~
414.1 to 16-414.9. (1965 (54) 470.)

Tennessee Code Annotated

39-3013. Importing, preparing, distributing, possessing or
appearing in obscene material or exhibition--Distribution to or
employment 0f minors--Penalties.--(A) It shall be unlawful to
knowingly send or cause to be sent, or bring or cause to be brought,
into this state for sale, distribution, exhibition, or display, or
in this state to prepare for distribution, publish, print, exhibit,
distribute, or offer to distribute or to possess with intent to dis-
tribute or to exhibit or offer to distribute any obscene matter. It
shall be unlawful to direct, present, or produce any obscene thea-
trical production or live performance and every person who partici-
pates in that part of such production which renders said productlon
or performance obscene is guilty of said offense.

(B) Notwithstanding any of the provisions of §§ 39-3010--39~-
3022, the distribution of obscene matter to minors shall be governed
by §39-1012 et seq. In case of any conflict befween the provisions
of $§:39-2010--39-3022 and § 39-1012 et seq., the provisions of the
latter shall prevail as to minors.

(C) It shall be unlawful to hire, employ, or use a minor to do
or assist in doing any of the acts described in subsection (A) with
knowledge that a person is a minor under eighteen (18) years of age,
or while in possession of such facts that he or she should reasonably
know that such person is a minor under eighteen (18) years of age.

(D) (1) Every person who violates subsection (A) is punishable
by a fine of not less than two hundred fifty dollars {$250) nor more.
than five thousand dollars ($5,000), or by confinement in the
county jail or workhouse for not more than one (1) year, or by both
fine, and confinement, If such person has previously been convicted
of a violation of §§ 39-3010--39-3022, a violation of subsection (A)
is punishable as a felony by a fine of not less than five hundred
dollars ($500) nor more than ten thousand dollars ($10,000), or by
imprisonment in the state penitentiary for a term of not less than
two (2) nor more than five (5) years or by both fine and imprisonment.

(2) Every person who violates subsection (C) is punishable by a
fine of not less than two hundred fifty dollars ($250) nor more than
five thousand dollars ($5,000) or by confinement in .the county jail
or workhouse for not more than one (1) year, or by both fine and
confinement. If such person has been previously convicted of a vio-
lation of §§ 39-3010-39-3022, a violation of subsection (C) is pun-
ishable as a felony and by a fine of not less than five hundred
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dollars ($500) nor more than ten thousand dollars ($10,000), or by
imprisonment .in the state penitentiary for a term of not less than
two (2) years nor more than five (5) years. [Acts 1974 (Adj. S.),
ch. 510, §3; 1975, ch. 306, §1.] ‘

Vernon's Texas Code Annotated

§ 43.24. Sale, Distribution, or Display of Harmful Material to
Minor ‘ .
(a) For purposes of this section:

(1) "Minor" means an individual younger than 12 years.

"(2) "Harmful material" means material whose dominant theme
taken as a whole:

(A) appeals to the prurient interest of a minor, in
sex, nudity, or excretion;

(B) is patently offensive to prevailing standards in the
adult community as a whole with respect to what is suitable
for minors; ‘and

(C) is utterly without redeeming social value for minors.

(b) .A person commits an offénse if, knowing that the material is
harmful: ' : ‘

(1) and knowing the person is a minor, he sells, distributes,
exhibits, or possesses for sale, distribution, or exhibition to a
minor harmful material; '

(2) he displays harmful material and is reckless about whe-
ther a minor is present who will be offended or alarmed by the

display; or °’

(3) he hires, employs, or uses a minor to do or accomplish
or assist in doing or accomplishing any of the acts prohibited
in Subsection (b)(1) or (b)(2) of this section. :

) .
(c¢) It is a defense to prosecution under this section that:

(1) the sale, distribution, or exhibition was by a person
having scientific, educational, governmental, or other similar ’
justification; or

(2) the sale, distribution, or exhibition was to a minor who
-was accompanied by a consenting parent, guardian, or spouse.
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(d) An offense under this section:is a Class A misdemeanor
unless it is committed under Subsection (b)(3) of this section in
which event it is a felony of the third degree. .
The power of the Federal Government to legislate with respect to obscenity
~ per se is not expfessly granted to Congress ié Article I, or elsewhere, in the
‘United States Constitution, Therefore, in enacting Federal laws seeking to
deal with the obscenity problem, Congrésg has traditionally invoked its power
to legislate under the commerce clause (Art. I, Sec. 8, cl. 3) and under the
postal power'(Art. I, Sec. 8, cl."7). As interpreted by the United States
Supreme Court, even though Congress' power to legislate under the commerce and
postal powefs ig‘undisputed, nevertheless the manner of exercising these con-~
stitutional powers may be subject to some limitations.
~ The right of a so?ereign State'to limit, regulate and prohibit thé labor
of its minor children in employment prejudicial to their life, health or'saféty
has never been denied. ’Nearly all of the States have undertaken to regulate
child labor. However, in the presence of a great dive;sity of child labor
_ standardg‘in the different Stétes, the Federal Government‘undertook‘to remedy

to some degree the lack of uniformity and inSufficienc§ in State standards for

cﬁild labor.

‘The Congress of the Uniﬁed States, af;er much agitation on the subject,
enacted the Fair Labor»SFandards Act which, in part, provides that no goods
shall be shipped or delivered in commerce where such goods were the résultg.of
oppressive child labor employment . 29 U.S.C. § 212(1970). This law is based
upon the power qf Coﬁgress to.rggplate interstaté commerce. The net general

effect of the law places restrictions upon interstate. traffic in the products

of child labor. ?rior Fedéral child labor laws were declared unconstitutional
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on the grounds that Congress had exceeded the proper exercise of its powet'to

regulate interstate commerce, and had invaded powers reserved to the States.

Hammer v. Dagenhart, 247 U.S. 251 (1918); Bailey, Collector of Internal Revenue

v. Drexel Furniture Co., 259 U.S. 20 (1922). -

The Dagenhart case represents an era when the Supreme Court had a narrow

view of commerce., Since that time, the whole concept of commerce has changed.
Under the more fecenq decisions, the power of Congress is recognized to be broad
enough to reach all phaBes of the vast operations of our national industrial

system. Mandeville Island Farms v. American Crystal Sugar Co., 334 U.5+—219

(1948);'United States v. Darby, 312 U.S. 100 (1941); Wickard v. Filburn, 317

U.S. 111 (1942); United States v. South-Easterrn Underwriters Assn. 322 U.S. 533

(1944). Therefore, it would appear that Federal legislation could be proposed
which would operaté gimilarly to the child labor proviéion‘of the F.L.S.A.  This
~ law could héve th% effect of prohibiting the shipment into commerce any motiog
picture or photograph in which children under a certain age have'appeared in the
nude orvdepicted in some other objectioﬁable manner. |

In United States v. Darby, supra, the U.S. Supreme Court stated that

"while manufacture is not of itself interstate commerce, the shipment of manu-
factured goods interstate is such cammerce and the pfohibition of such- shipment
by Congress is indubitably‘a regulation of the commerce. The power to regulate
commerce is the power 'to prescribe the rule ﬁy which commerce is governed.'"
‘ ) . e

312 U.S. at 113. Ihe power of Congress over interstate commerce "is complete
in itself,\may be exercised to ité utmost extent, and acknowledge no liﬁitad
tion other than are prescribed %n the Constitution." Ibid., at 114. This

power can neither be enlarged nor diminished by the exercise or non-exercise
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of State power." 1Ibid. '"Congress, following its own conception of public
policy concerning the restrictions which 'may appropriately be imposed on inter-
state commerce, is free to exclude from the commerce articles whose use in the

State for which they are destined it may conceive to be injurious to the public

{ .
health, moral or welfare, even though the State has not sought to regulate

‘their use." Ibid.
It has also been established that Congress may by appropriate legislation
regulate intrastate activities where they have a substantial effect on inter-

state commerce. Maryland v. Wirtz, 392 U.S. 183 (1968). 1In Atlanta Motel v.

United States, 379 U.S. 241, 251-252 (1964), the Court stated that in those
cases where commerce i's involved, JCongress isvclothed with direct and plenary
powers of legislétion over the whole subject“.and therefore it "has the power
'to'pa;s laws for regulating the subjects épecified in every dgtail, and the
conduct and transactions of ipdividuals in respect thereof." |
Consequently, it wduld appear that iegislation could also be proposed
which woﬁld have ﬁhe effect of prohibiting the act itself (usé of children in
‘prqduction of sexually explicit motion or still pictures) regardless of whether

t

the material will enter into commerce inasmuch as it can be expected to "affect

commerce.'" As Mr., Justice Clark stated in Atlanta Motel v. United States, supra:

[T]lhe power of Congress to promote interstate commerce also
includes the power to regulate the local incidents thereof,
including local activities in both the States of origin and
destination, which might have a substantial and harmful
effect upon that commerce. 379 U.S. at 258. See Maryland
v. Wirtz, 392 U.S. 183 (1968); Daniel v. Paul, 395 U.S. 298
(1969); Katzenbach v, McClung, 379 U.S. 294 (1964).
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