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ABSTRACT 

TtY.s r e p o r t  examines v a r i o u s  l e g a l  i s s u e s  r a i s e d  by F e d e r a l  and S t a t e  

laws r e s t r i c t i n g  f o r e i g n  ownersh ip  i n  U. S. p rope r ty .  The r e p o r t  examines 

t h e  c o n s t i t u t i o n a l  b a r r i e r s  t o  F e d e r a l  and S t a t e  laws r e s t r i c t i n g  such  o m -  

e r s h i p ,  and t h e  p o s s i b l e  c o n s t i t u t i o n a l  p r e d i c a t e s  f o r  F e d e r a l  l e g i s l a t i o n  

r e g u l a t i n g  f o r e i g n  ownersh ip  o f  p r o p e r t y  i n  t h e  u n i t e d  S t a t e s .  The impac t  

of  t r e a t i e s  t o  which t h e  United S t a t e s  i s  a  p a r t y  on bo th  F e d e r a l  and S t a t e  

r e s t r i c t i o n s  on t h e  r i g h t s  o f  f o r e i g n  p e r s o n s  t o  own U.S. p r o p e r t y  i s  a l s o  

d i s c u s s e d .  Fur thermore ,  t h e  r e p o r t  c o n t a i n s  a  summary o f  a l l  e x i s t i n g  Fed- 

e r a l  laws which restr ic t  t h e  r i g h t  o f  f o r e i g n  pe r sons  t o  own i n t e r e s t s  i n  

v a r i o u s  U.S. e n t e r p r i s e s ,  and t h e  S t a t e  laws r e s t r i c t i n g  f o r e i g n  i nves tmen t  

i n  r e a l  p r o p e r t y  l o c a t e d  w i t h i n  t h e  S t a t e .  A s e l e c t e d  b i b l i o g r a p h y  i s  a l s o  

i nc luded .  
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FOREIGN OWNERSHIP OF REAL PROPERTY IN THE UNITED STATES: 
FEDERAL AND STATE RESTRICTIONS 

Both the Federal Government and some of the individual States impose 

statutory restrictions on the ownership of domestic real properties by for- 

eign individuals and corporations, The limitations imposed by the various 

States generally affect the ownership of real property, often limited to 

agricultural property, and vary significantly with respect to scope and ef- 

fect. The present limitations imposed by the Federal Government are more nar- 

row and normally relate to specific industries. This report examines the lim- 

itations imposed by the United States C~nstitution on State and Federal le- 

gislation regulating foreign ownership of property, and sunrmarizes the pre- 

sent Federal laws regulating foreign investment in this country and the State 

laws on foreign ownership of property. The summary of Federal laws will in- 

clude some laws limiting foreign investment and participation in certain ac- 

tivities within the United States which may only indirectly affect ownership 

of real property. 

I. Constitutional Limitation6 on State and Federal Statutory Restrictions 

on Foreign Ownership of Property 

State legislation is subject to review under the Due Process and Equal 

Protection Clauses of the Fourteenth Amendment of the United States Constitu- 

tion and the exclusive Federal jurisdiction over matters concerning foreign . 
affairs. Federal legislation is subject to review for existence of an affirm- 

ative power under which it could be adopted and for satisfaction of the Due 

Process Clause of the Fifth Amendment. 



A. Constitutional Limitations on State Legislation Restricting Foreign 

Ownership of Property 

1. The Fourteenth Amendment: Due Process, Equal Protection, and State 

Restrictions on Foreign Property Ownershie 

Both the Due Process and Equal protection Clauses of the Fourteenth 

Amendment to the United States Constitution apply to "persons," rather than 

"citizens," Consequently, these protections extend to foreign nationals law- 
1 / 

fully within the United states, These protections notwithstanding, the Uni- 

ted States Supreme Court has historically upheld State limitations on proper- 
2 / 

ty ownership by aliens, 

In recent years, however, the Court has repeatedly voided State laws 

which established classifications in government actions solely on the basis 

of citizenship. The Court has stated that a classification based solely upon 

citizenship or nationality is inherently suspect and subject to "strict scru- 

tiny." It will be upheld only upon a finding of a compelling State interest 

which can only be satisfied through this particular classification. In Gra- 
31 

- - 
ham v. Richardson, for example, the Court ruled that a number of State laws 

which denied welfare benefits to resident aliens and to aliens who had not 

1/ Levy v. Louisiana, 391 U.S. 68 (1963); Hines v. Davidowitz, 312 U.S. 
52 (1941); Terrace v. Thompson, 263 U.S. 197 (1923); and Yick Wo y. Hopkins, 
118 U.S. 356 (1886). 

2/ Cockrill v. ~alifornia, 268 U.S. 258 (1925); Frick v. Webb, 263 U.S. 
326 (i923); Porterfield v. Webb, 263 U.S. 225 (1923); and Terrace v. Thomg- 
son, 263 U.S. 197 (1923). - 



res ided  i n  the  United S t a t e s  f o r  a  s p e c i f i e d  number of yea r s  were unconsti tu-  

t i o n a l  because they deprived these  persons of equal  p r o t e c t i o n  of t h e  laws. 

The Court noted: 

Under t r a d i t i o n a l  equal  p r o t e c t  ion  p r i n c i p l e s ,  a  S t a t e  r e t a i n s  broad 
d i s c r e t i o n  t o  c l a s s i f y  a s  long a s  i ts  c l a s s i f i c a t i o n  has a  reasonable 
bas i s .  ( c i t a t i o n s  omitted) This  is s o  i n  " the  a r e a  of economics and so- 
c i a l  welfare."  ( c i t a t i o n s  omitted) But the  Cour t ' s  d e c i s i o n s  have es- 
t ab l i shed  t h a t  c l a s s i f i c a t i o n s  based on a l i enage ,  l i k e  those  based on 
n a t i o n a l i t y  o r  race ,  a r e  inheren t ly  suspect  and s u b j e c t  t o  c l o s e  judi- 
c i a l  sc ru t iny .  Al iens  a s  a  c l a s s  a r e  a  prime example of a  " d i s c r e t e  and 
i n s u l a r "  minor i ty  ( c i t a t i o n  omitted) f o r  whom such heightened j u d i c i a l  
s o l i c i t u d e  i s  appropr ia te .  Accordingly, i t  was s a i d  i n  Takahashi, 334 
U.S. a t  4 2 0 ,  t h a t  " the  power of a  s t a t e  t o  apply i ts  laws exc lus ive ly  t o  
i t s  a l i e n  i n h a b i t a n t s  a s  a  c l a s s  is confined wi th in  narrow limits." 4 /  - 
Ci t i zensh ip  was a l s o  r e j e c t e d  a s  a  l e g i t i m a t e  c l a s s i f i c a t i o n  w i t h  re- 

spec t  t o  membership i n  a  S t a t e  Bar, i n  which t h e  Court noted t h a t  t h e  S t a t e  

had not met i t s  "heavy burden" of showing t h a t  t h e  d e n i a l  of admission t o  

a l i e n s  was necessary t o  accomplish a  c o n s t i t u t i o n a l l y  pe rmiss ib le  and s u t r  

s t a n t i a l  i n t e r e s t .  While t h e  Court admitted t h a t  t h e  S t a t e  had a n  i n t e r e s t  

i n  a s sur ing  t h e  r e q u i s i t e  q u a l i f i c a t i o n s  of persons l i censed  t o  p r a c t i c e  

law, t h i s  i n t e r e s t  could be served adequately by a  case-by-case review. A 
5 / - 

f l a t  p roh ib i t ion  was unnecessary and uncons t i tu t iona l .  S i m i l a r l y ,  
6 / - 

f l a t  bans on employment of a l i e n s  i n  t h e  S t a t e  c i v i l  s e r v i c e  system, 

4/ Id .  a t  371. - - 
5/ I n  Re G r i f f i t h s ,  413 U.S. 717 (1973). - 
6 /  Sugarman v. Dougall,  413 U.S. 634 (1973).  - 



7  / - - 8  / 
a s  c i v i l  e n g i n e e r s ,  a s  r e a l  e s t a t e  s a l e s p e r s o n s ,  o r  on t h e  g r a n t i n g  o f  edu- 

9  / 
c a t i o n a l  b e n e f i t s  t o  a l i e n s ,  were a l s o  found t o  b e  e x c e s s i v e  i n  l i g h t  o f  t h e  

101  - 
S t a t e  i n t e r e s t  p r o t e c t e d .  A s  n o t e d  by t h e  Cour t  i n  Mathews v. D i a z ,  

I n s o f a r  a s  s t a t e  w e l f a r e  p o l i c y  i s  c o n c e r n e d ,  t h e r e  i s  l i t t l e ,  i f  a n y ,  
b a s i s  f o r  t r e a t i n g  p e r s o n s  who a r e  c i t i z e n s  o f  a n o t h e r  S t a t e  d i f f e r e n t l y  
from p e r s o n s  who a r e  c i t i z e n s  o f  a n o t h e r  c o u n t r y .  Both g r o u p s  a r e  non- 
c i t i z e n s  a s  f a r  a s  t h e  S t a t e ' s  i n t e r e s t s  i n  a d m i n i s t e r i n g  i t s  w e l f a r e  
p rograms  a r e  c o n c e r n e d .  111 

The Supreme C o u r t ,  however ,  h a s  somewhat l i m i t e d  t h e  s c o p e  o f  t h e s e  pro-  

t e c t i v e  d o c t r i n e s  i n  two r e c e n t  c a s e s .  In o n e ,  i t  u p h e l d  a  New York s t a t u t e  

l i m i t i n g  a p p o i n t m e n t  t o  t h e  S t a t e  p o l i c e  f o r c e  t o  c i t i z e n s  o f  t h e  Uni ted  

S t a t e s .  The Cour t  found t h a t  when t h e  c l a s s i f i c a t i o n  r e l a t e d  t o  " i m p o r t a n t  

n o n e l e c t i v e  . . . p o s i t i o n s "  h e l d  by " o f f i c e r s  who p a r t i c i p a t e  d i r e c t l y  i n  

t h e  f o r m u l a t i o n ,  e x e c u t i o n  o r  r e v i e w  o f  b r o a d  p u b l i c  p o l i c y , "  s t r i c t  s c r u t i n y  
121 

was n o t  r e q u i r e d  w i t h  r e g a r d  t o  q u a l i f i c a t i o n s  o f  c i t i z e n s h i p T  The Cour t  

n o t e d  t h a t :  

The p r a c t i c a l  consequence  o f  t h i s  t h e o r y  i s  t h a t  "our  s c r u t i n y  w i l l  n o t  
b e  s o  demanding where we d e a l  w i t h  m a t t e r s  f i r m l y  w i t h i n  a  S t a t e ' s  
c o n s t i t u t i o n a l  p e r o g a t i v e s . "  Douga l l :  s u p r a .  a t  648. The S t a t e  need o n l y  
j u s t i f y  i t s  c l a s s i f i c a t i o n  by a  showlng o f  some r a t i o n a l  r e l a t i o n s h i p  

7/  Examining Board o f  E n g i n e e r s ,  e t c .  v.  F l o r e s  d e  O t e r o ,  426 U.S. 572 
( 19767. 

8 1  I n d i a n a  Rea l  E s t a t e  Commission v. S a t o s k a r ,  417 U.S. 938 ( 1 9 7 4 ) .  - 
9 /  N y q u i s t  v .  M a u c l e t ,  432 U.S. 1  ( 1 9 7 7 ) .  - - 

l o /  426 U.S. 67 ( 1 9 7 7 ) .  - 
1 1 1  I d .  a t  85. - - 
121 F o l e y  v ,  C o n n e l i e ,  435 U.S. 291 ( 1 9 7 8 ) .  - 



between t h e  i n t e r e s t  sought  t o  be  p r o t e c t e d  and t h e  l i m i t i n g  c l a s a i f i c a -  
t i o n .  This  . . . i s  no more than  r e c o g n i t i o n  of  t h e  f a c t  t h a t  a  democra- 
t i c  s o c i e t y  i s  r u l e d  by i t s  people.  Thus, i t  i s  c l e a r  t h a t  a  S t a t e  may 
deny a l i e n s  t h e  r i g h t  t o  v o t e ,  o r  t o  r u n  f o r  e l e c t i v e  o f f i c e ,  f o r  r h e s e  
l i e  a t  t h e  h e a r t  o f  our  p o l i t i c a l  i n s t i t u t i o n s .  See id., a t  647-649. 
S i m i l a r  c o n s i d e r a t i o n s  suppor t  a  l e g i s l a t i v e  d e t e r m i n a t i o n  t o  exc ldde  
a l i e n s  from j u r y  s e r v i c e .  131 

14/  
I n  Ambash v. ~ o r w i c h 7  fu r the rmore ,  t h e  Court  upheld a  New York Stin~c 

e t a t u t e  f o r b i d d i n g  c e r t i f i c a t i o n  o f  a  non -c i t i z en  a s  a  p u b l i c  s ~ h o o l  t e a c h e r  

u n l e s s  t h a t  person  had evidenced i n t e n t  t o  become a  c i t i z e n .  I n  t h a t  deei- 

s i o n ,  t h e  Court  h e l d  t h a t  c l a s s i f i c a t i o n  on t h e  b a s i s  o f  c i t i z e n s h i p  would 

g e n e r a l l y  be  p e r m i s s i b l e  w i th  r e s p e c t  t o  government employment where a ra- 

t i o n a l  b a s i s  e x i s t e d  between t h e  c l a s s i f i c a t i o n  and t h e  government ' s  leg4:i- 

mate p o l i c i e s .  The Court a l s o  s t a t e d  t h a t :  

Pub l i c  e d u c a t i o n ,  l i k e  t h e  p o l i c e  f u n c t i o n ,  " f u l f i l l s  a most i~a: 'a-  
menta l  o b l i g a t i o n  of  government t o  i t s  cons t i tuency ."  [ c i t a t i o n  m i t t e d ]  
The impor tance  of p u b l i c  s c h o o l s  i n  t h e  p r e p a r a t i o n  o f  i n d i v i d u a l s  as  
c i t i z e n s ,  and i n  t h e  p r e s e r v a t i o n  of  t h e  v a l u e s  on which ou r  s o c i e t y  
r e s t s ,  long h a s  been recognized  i n  our  d e c i s i o n s .  . . . 151 - 

Taking i n t o  c o n s i d e r a t i o n  t h e  r o l e  of p u b l i c  e d u c a t i o n ,  t h e  Court  fsumd ckaf  

a  p r o h i b i t i o n  on non -c i t i z ens  who had n o t  ev idenced  an  i n t e n t  t o  become , 

c i t i z e n  was p e r m i s s i b l e  under t h e  United S t a t e s  C o n s t i t u t i o n .  

Thus, t h e  Court appears  t o  have carved  o u t  an e x c e p t i o n  t o  the gtL?trFe 

r u l e  t h a t  a  c l a s s i f i c a t i o n  based on c i t i z e n s h i p  i s  s u b j e c t  t o  s t r i c t  j u d i e ~ a i  

s c r u t i n y ,  f o r  t h o s e  s i t u a t i o n s  i n  which t h e  c l a s s i f i c a t i o n  r e l a t e s  t o  an  

- - 

131 Id .  a t  296. - - 
141 441 U.S. 68 (1979) .  - 
151 441 U.S. a t  76. - 



essential governmental, political and constitutional function, such as vot- 

ing, legislating, law enforcement, or teaching. In those situations, it ap- 

pears that the less strict, rational basis test would be applied. 
16/  - 

In Baldwin v. Fish and Game Commission of Montana, the Court recently 

held that a State could draw a distinction in the license fees charged resi- 

dent and nonresident elk-hunters. The Court found that the State distinction 

was not violative of either the Privileges and Immunities or Equal Protection 

Clauses of the Constitution, because the classification between residents and 

nonresidents bore a rational relationship to the legitimate State interest in 

protecting its limited natural resources. In this case, the Court appears to 

be recognizing a strong State interest in protecting its limited natural re- 

sources, which interest could come into play in distinguishing between citi- 

zens and aliens with respect to ownership of property. 

Consequently, while the Court in recent years appears to have provided 

rigid standards of constitutional review of State legislation distinguishing 

between citizens and aliens in the granting of rights and benefits, it is 

clear that some such statutes are subject to a less strict review which can 

be met.  his appears to be especially true if a State is attempting to 

protect its limited natural resources. Although it appears that State laws 

distinguishing between resident aliens and citizens with respect to property 

ownership could be invalid under existing precedents, they might be sustained 

under newly evolving doctrines. 



The c o n s t i t u t i o n a l  safeguards  and p r o t e c t i o n s  d i scussed  above have gerr- 

e r a l l y  been af forded r e s i d e n t  a l i e n s  only. The c o n s t i t u t i o n a l  p r o t e c t b ? ~ ~  ;' 

forded a l i e n s  l e g a l l y  w i t h i n  t h e  United S t a t e s  have g e n e r a l l y  not  been .: 

ed nonres ident  a l i e n s .  Although a p r e c i s e  d e f i n i t i o n  of t h e  e x t e n t  aP e~ * -  

s t i t u t i o n a l  p r o t e c t i o n s  a f fo rded  t o  nonres ident  a l i e n s  has  no t  been made by 

t h e  Court ,  review of such c l a s s i f i c a t i o n s  would seem t o  r e q u i r e  even less 

than  t h e  r a t i o n a l  b a s i s  r equ i red  i n  review of non-suspect c l a s s i f i c a t f o n s  

under t h e  Four teenth  Amendment. S t a t e  l e g i s l a t i o n  r e g u l a t i n g  t h e  p roper ty  

r i g h t s  of nonres ident  a l i e n s ,  t h e r e f o r e ,  would c e r t a i n l y  seem t o  be more 
' .Ti 

l i k e l y  c o n s t i t u t i o n a l  t h a n  those  r e g u l a t i n g  t h e  r i g h t s  of r e s i d e n t  aldcrc: 

2. Exc lus iv i ty  of t h e  Federa l  Foreign Re la t ions  Power and Staite - 

R e s t r i c t i o n s  on Foreign Proper ty  Ownership 
18/ - 

I n  Zschernig v. Miller, t h e  United S t a t e s  Supreme Court s t r u c k  dam -1 

s t a t u t e  of the  S t a t e  of Oregon which provided f o r  t h e  e schea t  .of properry 

which would otherwise pass  t o  a nonres ident  a l i e n ,  u n l e s s  c e r t a i n  require-- 

ments were m e t  r e s p e c t i n g  t h e  laws of t h e  f o r e i g n  country  i n  which the  aiie~n 

r e s i d e s .  Under t h e  Oregon s t a t u t e ,  t h e  laws of t h e  f o r e i g n  n a t i o n  had t? 

provide r e c i p r o c a l  r i g h t s  of United S t a t e s  c i t i z e n s  t o  i n h e r i t  p roper ty  and 

" , r a  ' " 171' See, e . g . ,  F i a l l o  v. B e l l ,  430 U.S. 787 (1977); Shaughnessy vL-- 
t e d  s t a t e s  e x  r e l .  Mezei, 345 U.S. 206 (1953); and Johnson v. E i s e n t r a g e r ,  
339 U.S. 763 (1949). See a l s o  d i s c u s s i o n  i n  Mathews v .  Diaz, 426 U.S. 6 7 ;  az 
77-78 (1977). 



t o  r e c e i v e  payments o f  f u n d s  from such  e s t a t e s .  A d d i t i o n a l l y ,  t h e  f o r e i g n  

h e i r s  had t o  r e c e i v e  t h e  p r o p e r t y  w i t h o u t  c o n f i s c a t i o n ,  i n  whole o r  i n  p a r t ,  

by t h e  government  o f  t h e  f o r e i g n  n a t i o n .  The Cour t  h e l d  t h a t  t h i s  s t a t u t e  

was u n c o n s t i t u t i o n a l  b e c a u s e  i t  i n f r i n g e d  on t h e  e x c l u s i v e  a u t h o r i t y  o f  t h e  

Congress  and t h e  F e d e r a l  e x e c u t i v e  b ranch  t o  d e a l  i n  f o r e i g n  a f f a i r s .  

The Cour t  n o t e d  t h a t  t h e  Oregon s t a t u t e  r e q u i r e d  t h e  l o c a l  p r o b a t e  

c o u r t s  t o  i n q u i r e  i n t o :  

t h e  t y p e  o f  governments  t h a t  o b t a i n  i n  p a r t i c u l a r  f o r e i g n  nations--whe- 
t h e r  a l i e n s  under  t h e i r  law have  e n f o r c e a b l e  r i g h t s ,  whe ther  t h e  so-  
c a l l e d  " r i g h t s "  a r e  m e r e l y  d i s p e n s a t i o n s  t u r n i n g  upon t h e  whim o r  ca- 
p r i c e  o f  government  o f f i c i a l s ,  whe ther  t h e  r e p r e s e n t a t i o n  o f  c o n s u l s ,  
ambassadors ,  and o t h e r  r e p r e s e n t a t i v e s  o f  f o r e i g n  n a t i o n s  i s  c r e d i b l e  
o r  made i n  good f a i t h ,  whe ther  t h e r e  i s  i n  t h e  a c t u a l  a d m i n i s t r a t i o n  
i n  t h e  p a r t i c u l a r  f o r e i g n  sys tem o f  law any e lement  o f  c o n f i s c a t i o n .  

* * * 
A s  we r e a d  t h e  d e c i s i o n s  t h a t  fo l lowed  i n  t h e  wake of  C l a r k  v .  A l l e n ,  
we f i n d  t h a t  t h e y  r a d i a t e  some o f  t h e  a t t i t u d e s  o f  t h e  "co ld  war." where 
t h e  s e a r c h  i s  f o r  t h e  "democracy q u o t i e n t "  o f  a  f o r e i g n  reg ime  a s  op- 
posed t o  t h e  M a r x i s t  t h e o r y .  The Oregon s t a t u t e  i n t r o d u c e s  t h e  c o n c e p t  
o f  " c o n f i s c a t i o n , "  which i s  o f  c o u r s e  opposed t o  t h e  J u s t  Compensat ion 
C l a u s e  o f  t h e  F i f t h  Amendment. And t h i s  h a s  l e d  i n t o  m i n u t e  i n q u i r i e s  
c o n c e r n i n g  t h e  a c t u a l  a d m i n i s t r a t i o n  o f  f o r e i g n  law, i n t o  t h e  c r e d i b i l -  
i t y  o f  f o r e i g n  d i p l o m a t i c  s t a t e m e n t s ,  and i n t o  s p e c u l a t i o n  whe ther  t h e  
f a c t  t h q t  some r e c e i v e d  d e l i v e r y  o f  f u n d s  s h o u l d  " n o t  p r e c l u d e  wonder- 
ments  a s  t o  how many may have  been d e n i e d  ' t h e  r i g h t  t o  r e c e i v e '  . . ." 191 

T h e r e f o r e ,  t h e  Cour t  found t h e  Oregon s t a t u t e  u n c o n s t i t u t i o n a l  b e c a u s e  i t  i n -  

f r i n g e d  on t h e  e x c l u s i v e l y  F e d e r a l  j u r i s d i c t i o n  o v e r  f o r e i g n  a f f a i r s .  O t h e r  

S t a t e  laws which a t t e m p t  t o  r e s t r i c t  t h e  ownersh ip  o f  p r o p e r t y  o r  i t s  p a s s a g e  

a t  t h e  o w n e r ' s  d e a t h  would s i m i l a r l y  have  t o  be  examined i n  l i g h t  o f  t h e  ex- 

c l u s i v e  F e d e r a l  j u r i s d i c t i o n  o v e r  f o r e i g n  a f f a i r s .  



B. C o n s t i t u t i o n a l  P r e d i c a t e  and L i m i t a t i o n s  on F e d e r a l  R e s t r i c t n o n a j 2  

Fo re ign  Ownership of P r o p e r t y  

While S t a t e s  may be  a b l e  t o  r e s t r i c t  t h e  p r o p e r t y  r i g h t s  o f  nonsew; a .  

a l i e n s  i n  t h e  e x e r c i s e  of t h e i r  p o l i c e  powers, t h e  Fede ra l  Government is :s.r 

of l i m i t e d  powers which must l e g i s l a t e  on t h e  b a s i s  o f  a  power e n u m e r ~ t e d  i n  

t h e  U.S. C o n s t i t u t i o n .  A s  t h e r e  i s  no e x p r e s s  Fede ra l  power t o  r e g u l a t e  Che 

purchase ,  s a l e  o r  ownership o f  a g r i c u l t u r a l  p r o p e r t y ,  o t h e r  t h a n ,  perhapo ,  
201 
-' 

with  r e s p e c t  t o  t e r r i t o r i e s  o r  t h e  D i s t r i c t  o f  Columbia, o t h e r  powers must 

be u t i l i z e d  t o  suppor t  such l e g i s l a t i o n .  The most l i k e l y  s o u r c e s  o f  such  
2 1  1 

l e g i s l a t i o n  a r e  t h e  Fede ra l  power ove r  n a t u r a l i z a t i o n 7  t h e  power t o  rep- 
221 - 

u l a t e  i n t e r s t a t e  and f o r e i g n  commerce, and t h e  power t o  p rov ide  f o r  the 
231 - 

n a t i o n a l  de f ense .  An examina t ion  o f  t h e s e  powers appea r s  t o  s u b s t a n t i s t s  

t h e  e x i s t e n c e  of a  s i g n i f i c a n t  b a s i s  f o r  such Fede ra l  l e g i s l a t i o n .  

The Congress h a s  e x c l u s i v e  power t o  set t h e  r equ i r emen t s  f o r  n a t u r a i j z ~ -  

t i o n  and c i t i z e n s h i p ,  and t o  admit and expe l  a l i e n s .  I t  may a l s o  e s t a h l f o t :  

t hose  r equ i r emen t s  i t  deems proper  f o r  t h e  admiss ion  o r  d e p o r t a t i o n  of  

a l i e n s .  A s  t h e  Court h a s  noted i n  t h e  p a s t :  

That t h e  government o f  t h e  United S t a t e s ,  th rough t h e  a c t i o n  o f  t h e  Ze 
g i s l a t i v e  depar tment ,  c an  exc lude  a l i e n s  from i t s  t e r r i t o r y  i s  a prcp-  
s i t i o n  which we do n o t  t h i n k  open t o  c o n t r o v e r s y .  J u r i s d i c t i e ~  6:cr 
i t s  own t e r r i t o r y  t o  t h a t  e x t e n t  i s  an i n c i d e n t  o f  eve ry  independent  

201 United S t a t e s  C o n s t i t u t i o n ,  A r t .  1, Sec. 8 ,  Clause  18. - 
211 Id., A r t .  1, Sec. 8,  Clause  4 .  - 
221 Id., Art. 1 ,  Sec. 8, Clause  3. - 
231 Id., A r t .  1, Sec. 8 ,  Clause  1 2 .  - 



n a t i o n .  It is a  p a r t  of i ts  independence. I f  it could  no t  exc lude  
a l i e n s ,  i t  would be t o  t h a t  e x t e n t  s u b j e c t  t o  t h e  c o n t r o l  of a n o t h e r  
power. . . The United S t a t e s ,  i n  t h e i r  r e l a t i o n  t o  f o r e i g n  c o u n t r i e s  
and t h e i r  s u b j e c t s  o r  c i t i z e n s ,  a r e  one n a t i o n ,  i nves t ed  w i t h  powers 
which belong t o  independent  n a t i o n s ,  t h e  e x e r c i s e  of which can be in-  
voked f o r  t h e  maintenance of i t s  a b s o l u t e  independence and s e c u r i t y  
throughout  i t s  e n t i r e  t e r r i t o r y .  241 - 

I n  a d d i t i o n  t o  t h e  obvious powers of Congress t o  r e g u l a t e  t h e  admission and 

e x c l u s i o n  of a l i e n s ,  t h i s  power has  been h e l d  t o  encompass t h e  power t o  reg- 

u l a t e  t h e  conduct  of a l i e n  r e s i d e n t s  and t h e  terms of t h e i r  admission and 
251 - 

cou ld  make 

i n d i v i d u a l  
261 - 

l and .  

C e r t a i n l y ,  i t  would appear  from t h e  precedents  t h a t  t h e  Congress 

e n t r a n c e  of a n  a l i e n  i n t o  t h e  United S t a t e s  and res idency of such 

cond i t ioned  upon h i s  o r  h e r  not a c q u i r i n g  any i n t e r e s t  i n  domestic  

The C o n s t i t u t i o n  a l s o  g r a n t s  t h e  Congress exc lus ive  power t o  " r e g u l a t e  
27 1 - 

Commerce wi th  f o r e i g n  Nat ions ,  and among t h e  Seve ra l  S t a t e s . "  The power t o  

r e g u l a t e  i n t e r s t a t e  commerce and t h e  power t o  r e g u l a t e  f o r e i g n  commerce a r e  

241 Chinese Exclus ion  Case (Chae Chan Ping v. United S t a t e s ) ,  130 U.S. 
581, 6 0 3 ,  604 (1889).  

251 See,  F i a l l o  v.  B e l l ,  430 U.S. 787 (1977); K le inde ins t  v. Mandel, 408 
U.S. 753  (1972);  and Oceanic Navigat ion Co. v.  Stranahan,  214 U.S. 320 (1909).  

261 I n  Matthews v .  Diaz,  426 U.S. 67 (1976), fur thermore ,  t h e  Supreme 
~ o u r t u ~ h e l d  t h e  r i g h t  of Congress t o  make e l i g i b i l i t y  f o r  c i t i z e n s h i p  depen- 
dent  upbn both c h a r a c t e r  and t h e  d u r a t i o n  of a n  a l i e n ' s  r e s idence  i n  a n  ef-  
f o r t  t o  draw t h e  l i n e  q u a l i f y i n g  those  a l i e n s  w i t h  a  g r e a t e r  a f f i n i t y  t o  t h e  
United S t a t e s .  The Court noted t h a t  whi le  a l i e n s  and c i t i z e n s  a r e  both en- 
t i t l e d  t o  t h e  b e n e f i t  of c o n s t i t u t i o n a l  s a fegua rds ,  i nc lud ing  t h a t  of t h e  
F i f t h  Amendment's p r o h i b i t i o n  a g a i n s t  d e n i a l  of due process  of law, Congress 
has  no c o n s t i t u t i o n a l  duty  t o  provide  a l l  a l i e n s  wi th  those  same b e n e f i t s  
provided t o  c i t i z e n s .  

271 See f n .  20, sup ra .  - 



CRS- 1 1 

28/ 
genera l ly  viewed a s  coextensive and equal: The Commerce Clause has been the 

foundation f o r  extensive  l e g i s l a t i o n  both regu la t ing  i n t e r s t a t e  and f -rr' 1 : ~  

commerce and p r o h i b i t i n g  it. The power of t h e  Congress under t h i s  i ,ax~d ar 

29/ 
been u t i l i z e d  t o  r e s t r i c t  t h e  import of undesired itG t o  impose high tar- 

30/ - 31/ 
i f f s  on c e r t a i n  goods, and t o  r e g u l a t e  numerous i n d u s t r i e E  Based on these  

precedents,  t h e  Congress would appear t o  possess t h e  power t o  r e s t r i c t  t h e  

use of i n s t r u m e n t a l i t i e s  of i n t e r s t a t e  o r  fo re ign  ccmrmerce t o  t r a n s a c t  the 

s a l e  o r  exchange of proper ty  t o  a f o r e i g n  person o r  r e p r e s e n t a t i v e  of a f o r  
32 / - 

e ign  person. 

A t h i r d  bas i s  f o r  Federal  enactments r e s t r i c t i n g  f o r e i g n  ownership of 

r e a l  p r o p e r t i e s  could be t h e  Congress's c o n s t i t u t i o n a l  p w e r  t o  " r a i s e  and 

28/ United S t a t e s  v. Carolene Products Co., 304 U.S. 144 (1938); P i t t s -  
b u r g h x  Southern Coal Co. v. Bates,  156 U.S. 577 (1895); and The L i c e m e  Cases - ---.- * 
5 How. (46 U.S.) 504 (1847); but a l s o  s e e  Brolan v. United S t a t e s ,  236 U.S .  
216 (1915). 

29/ Weber v. Freed, 239 U.S. 325 (1915); The Abby Dodge, 223 U - S .  ~ 6 6  
( 1 9 1 2 x  and B u t t e r f i e l d  v. Stranahan, 192 U.S. 470 (1904). 

30/ Board of Trustees  v. United S t a t e s ,  289 U.S. 48 (1933); Grove8 - - --. 
slaug=er, 15 Pet .  (40 U.S.) 449 (1841). 

31/ See, e.g., t h e  I n t e r s t a t e  Commerce Act, 24 S t a t .  379 (1887),  k i t s - r -  ---- -- 
s t a t e - h n m e r c e  Commission v. Brimson, 154 U.S. 447 (1894) ; t h e  Sherman An1.i- 
t r u s t  Act, 26 S t a t .  531 (1890), United S t a t e s  S t e e l  v. E. C. Knight C>., 1 5 6  
U.S. 1 (1895); and t h e  C i v i l  Rights  Act of 1964, 42 U.S.C. §§ 2000a et=tk_, 
Heart of At lanta  Motel v. United S t a t e s ,  379 U.S. 241 (1964); and Katzenbaif: --.. 
v. McClung, 379 U.S. 294 (1964). 

32/ See, e - g . ,  15 U.S.C. §§  77e, 78e, and 1701 e t  3.; a l s o  N & ; r t L  kid. - -- -- 
i c a n  Company v. S e c u r i t i e s  Exchange Commission, 327 XS. 686 (1946) ; am: 
E l e c t r i c  Bond Company v.  S e c u r i t i e s  Exchange Cammission, 303 U.S .  419 r 1 ' > ,  , ,  



331 - 
suppor t  Armies." While t h i s  power i s  expressed  s o l e l y  i n  terms of provid ing  

a r m i e s ,  t h e  Supreme Court  h a s  he ld  t h a t  i t  a l s o  pe rmi t s  Congress t o  make such  

peacet ime p r o v i s i o n s  a s  i t  deems neces sa ry  t o  provide  f o r  t h e  n a t i o n a l  de- 
34 1 - 

f e n s e .  I n  Ashwander v. Tennessee Va l l ey  Au tho r i t y ,  t h e  Court upheld l e g i s l a -  

t i o n  p rov id ing  f o r  t h e  c o n s t r u c t i o n  of a  dam and e l e c t r i c i t y  g e n e r a t i n g  p l a n t ,  

f i n d i n g  t h a t  such energy s u p p l i e s  were a n  impor tan t  n a t i o n a l  de fense  f a c t o r .  

I f  a  l e g i s l a t i v e  f i n d i n g  were made t h a t  ownership of a  s i g n i f i c a n t  amount 

of U .  S  . p r o p e r t y  by f o r e i g n  persons  impaired n a t i o n a l  p r epa redness ,  i t  appears  

t h a t  t h e  r e g u l a t i o n  o r  p r o h i b i t i o n  of such ownership cou ld  be cons t rued  as 

c o n s t i t u t i o n a l .  

I n  a d d i t i o n  t o  a c t i n g  upon a n  exp res s  power under  t h e  C o n s t i t u t i o n ,  Fed- 

e r a l  l e g i s l a t i o n  must a l s o  s a t i s f y  t h e  s t a n d a r d s  of Due P roces s  and Equal 

P r o t e c t i o n  embodied i n  t h e  Due P roces s  Clause of t h e  F i f t h  Amendment of t h e  
35 1 - 

C o n s t i t u t i o n .  The s t enda rd  of review of F e d e r a l  l e g i s l a t i o n  c l a s s i f y i n g  

persons  on t h e  b a s i s  of c i t i z e n s h i p ,  however, d i f f e r s  s i g n i f i c a n t l y  from 

t h a t  t o  which S t a t e  laws a r e  s u b j e c t .  
361 - 

I n  Matthews v .  Diaz ,  f o r  example, t h e  Supreme Court  upheld t h e  F e d e r a l  

d e n i a l  of supplementa l  medica l  b e n e f i t s  under  S o c i a l  S e c u r i t y  t o  a l i e n s  who 

33/  United S t a t e s  C o n s t i t u t i o n ,  A r t .  1, Sec. 8 ,  Clause 11. - 

341 297 U.S. 288 (1936). - 

351 The Due P roces s  Clause  of t h e  F i f t h  Amendment has  a l s o  been he ld  t o  
Drovide a  o r o t e c t i o n  a g a i n s t  Fede ra l  d e n i a l  of Equal P r o t e c t i o n  of t h e  Laws. 
See ~ u c k l e ;  v .  Valeo,  424 U.S. 1 (1976);  and ~ e i n b e r ~ e r  v. Weisenfeld,  420 
U.S. 636,  638, f n .  2  (1975) .  

361 426 U.S. 67 (1977).  - 



had n o t  been r e s i d e n t s  of t h e  United S t a t e s  f o r  f i v e  y e a r s ,  i n  s p i t e  o f  i t s  
3 7 1 

e a r l i e r  vo id ing  of  a  s i m i l a r  requi rement  a p p l i e d  t o  S t a t e  w e l f a r e  benefi ts ,  

Speaking f o r  t h e  Cour t ,  M r .  J u s t i c e  S tevens  no ted  t h a t :  

I n s o f a r  a s  s t a t e  w e l f a r e  p o l i c y  i s  concerned ,  t h e r e  i s  l i t t l e ,  i f  
any, b a s i s  f o r  t r e a t i n g  persons  who a r e  c i t i z e n s  o f  a n o t h e r  S t a t e  d i f -  
f e r e n t l y  from persons  who a r e  c i t i z e n s  o f  a n o t h e r  coun t ry .  Both groups  
a r e  q o n c i t i z e n s  a s  f a r  a s  t h e  S t a t e ' s  i n t e r e s t  i s  concerned.  Thus, a  
d i v i s i o n  by a  S t a t e  of t h e  c a t e g o r y  of pe r sons  who a r e  n o t  c i t i z e n s  o f  
t h a t  S t a t e  i n t o  s u b c a t e g o r i e s  o f  United S t a t e s  c i t i z e n s  and a l i e n s  h a s  
no appa ren t  j u s t i f i c a t i o n ,  whereas,  a  comparable  c l a s s i f i c a t i o n  by t h e  
Fede ra l  Government i s  a  r o u t i n e  and normal ly  l e g i t i m a t e  p a r t  o f  i t s  
bus ines s .  Furthermore,  whereas t h e  C o n s t i t u t i o n  i n h i b i t s  eve ry  S t a t e ' s  
power t o  r e s t r i c t  t r a v e l  a c r o s s  i t s  own b o r d e r s ,  Congress  i s  e x p l i c i t l y  
empowered t o  e x e r c i s e  t h a t  t ype  of  c o n t r o l  over  t r a v e l  a c r o s s  t h e  bor-  
d e r s  o f  t h e  United S t a t e s .  381 

There fo re ,  i t  would appear  t h a t  Fede ra l  l e g i s l a t i o n  r e s t r i c t i n g  t h e  s a l e  

t o  o r  ownership by f o r e i g n  pe r sons  o f  r e a l  o r  o t h e r  p r o p e r t i e s  i n  t h e  United 

S t a t e s  would s a t i s f y  t h e  c o n s t i t u t i o n a l  r e q u i s i t e s  o f  due p r o c e s s  and e q u a l  

p r o t e c t i o n ,  under  t h e  s t a n d a r d s  app l i ed  t o  such  laws by t h e  United S t a t e s  

Supreme Court . 

Impact of T r e a t i e s  on S t a t e  and F e d e r a l  R e s t r i c t i o n s  on Fo re ign  owners hi^ 

of P r o p e r t y  i n  t h e  United S t a t e s  

Gene ra l l y ,  t r e a t i e s  between t h e  United S t a t e s  and o t h e r  n a t i o n s  a r e  a  

p a r t  of Fede ra l  law. A s  sueh ,  t h e y  govern over  i n c o n s i s t e n t  S t a t e  laws and 

371 Graham v. Richardson ,  403 U.S. 365 (1971).  - 
381 426  U.S. a t  85. See a l s o ,  P e r k i n s  v. Smith,  426  U.S. 913 a f f ' g  370 

F. SUG. 134 (D. Md. 19741, uphold ing  e x c l u s i o n  o f  a l i e n s  from bo th  e r and  
L 

and p e t i t  Fede ra l  j u r i e s .  



391  - 
p r i o r  i n c o n s i s t e n t  F e d e r a l  s t a t u t e s .  Al though  few t r e a t i e s  t o  which t h e  Uni- 

t e d  S t a t e s  i s  a  p a r t y ,  d i r e c t l y  g r a n t  o r  deny  f o r e i g n  n a t i o n a l s  t h e  r i g h t  t o  
401 

own p r o p e r t y  i n  t h e  U n i t e d  s t a t e s ,  many U.S. t r e a t i e s  may impac t  upon t h e  

v a l i d i t y  o f  S t a t e  o r  F e d e r a l  laws r e s t r i c t i n g  t h e  r i g h t s  o f  f o r e i g n  p e r s o n s  

t o  h o l d  p r o p e r t y  i n  t h e  U n i t e d  S t a t e s .  

P e r h a p s  t h e  t r e a t y  p r o v i s i o n s  most  a f f e c t i n g  t h e  v a l i d i t y  o f  S t a t e  o r  

F e d e r a l  l e g i s l a t i o n  r e s t r i c t i n g  t h e  r i g h t s  o f  f o r e i g n  n a t i o n a l s  t o  own r e a l  

p r o p e r t y  i n  t h e  U n i t e d  S t a t e s  a r e  t h e  s o - c a l l e d  " n a t i o n a l s  c l a u s e s "  o f  many 

t r a d e  t r e a t i e s .  Under t h e s e  c l a u s e s ,  t h e  c i t i z e n s  o f  t h e  b e n e f i c i a r y  c o u n t r y  

a r e  a f f o r d e d  t h e  r i g h t  t o  e s t a b l i s h  and m a i n t a i n  a g e n c i e s ,  o f f i c e s ,  f a c t o r i e s  

and o t h e r  o p e r a t i o n s  i n  t h e  U n i t e d  S t a t e s .  The n a t i o n a l s  c l a u s e  i n  o u r  t r a d e  

t r e a t y  w i t h  J a p a n  s t a t e s ,  f o r  example :  

1.  N a t i o n a l s  and compan ies  o f  e i t h e r  P a r t y  s h a l l  b e  a c c o r d e d  n a t i o n a l  
t r e a t m e n t  w i t h  r e s p e c t  t o  e n g a g i n g  i n  a l l  t y p e s  o f  commerc ia l ,  i ndus -  
t r i a l ,  f i n a n c i a l  and o t h e r  b u s i n e s s  a c t i v i t i e s  w i t h i n  t h e  t e r r i t o r i e s  
o f  t h e  o t h e r  P a r t y ,  w h e t h e r  d i r e c t l y  o r  by a g e n t  o r  t h r o u g h  t h e  medium 
o f  any  form of  l a w f u l  j u r i d i c a l  e n t i t y .  A c c o r d i n g l y ,  such  n a t i o n a l s  and 
compan ies  s h a l l  be p e r m i t t e d  w i t h i n  such  t e r r i t o r i e s  ( a )  t o  e s t a b l i s h  

391 S e e ,  M i s s o u r i  v .  H o l l a n d ,  252 U.S. 416 ( 1 9 2 0 ) .  - 

4 0 1  An e x c e p t i o n  i s  a  t r e a t y  w i t h  F r a n c e  which r e q u i r e s  t h e  n a t i o n a l s  o f  
bo th  c o u n t r i e s  t o  a p p l y  f o r  and r e c e i v e  p r i o r  government a p p r o v a l  b e f o r e  pur-  
c h a s i n g  r e a l  p r o p e r t y  i n  t h a t  c o u n t r y .  S e e ,  P r o t o c o l  t o  Conven t ion  o f  E s t a b -  
l i s h m e n t ,  U n i t e d  S t a t e s - F r a n c e ,  Nov. 2 5 ,  1959,  1 14 ( 1 9 6 0 ) ,  11 U.S.T. 2398,  
2423 ,  T.I.A.S. No. 4625. C e r t a i n  t r e a t i e s  a l s o  c o n t a i n  c l a u s e s  a s s u r i n g  t h e  
r i g h t s  o f  n a t i o n a l s  o f  o t h e r  c o u n t r i e s  t o  i n h e r i t  p r o p e r t y  from r e l a t i v e s  dy- 
i n g  i n  t h e  U n i t e d  S t a t e s .  S e e ,  H a u e r s t e i n  v .  Lynham, 100 U.S. 483  ( 1 8 8 0 ;  Geo- 
g r o y  v .  R i g g s ,  133 U.S. 258 ( 1 8 9 0 ) ;  S u l l i v a n  v.  Kidd ,  254 U.S. 433 ( 1 9 2 1 ) ;  
N e i l s o n  v .  J o h n s o n ,  279 U.S. 47 ( 1 9 2 9 ) ;  and K o l o v r a t  v .  Oregon,  336 U.S. 187 
( 1 9 6 1 ) .  



and ma in ta in  branches ,  agenc ie s ,  o f f i c e s ,  f a c t o r i e s  and o t h e r  e s t a b l i s h -  
ments a p p r o p r i a t e  t o  t h e  conduct of  t h e i r  b u s i n e s s ;  ( b )  t o  o rgan ize  c o w  
pan ie s  under t h e  gene ra l  company laws o f  such o t h e r  P a r t y ,  and t o  ac- 
q u i r e  m a j o r i t y  i n t e r e s t s  i n  companies of  such o t h e r  P a r t y ;  and ( c )  t o  
c o n t r o l  and manage e n t e r p r i s e s  which t h e y  have  e s t a b l i s h e d  o r  acqu i r ed .  
Moreover, e n t e r p r i s e s  which they  c o n t r o l ,  whether i n  t h e  form o f  i n d i -  
v i d u a l  p r o p r i e t o r s h i p s ,  companies o r  o the rwise ,  s h a l l ,  i n  a l l  t h a t  
r e l a t e s  t o  t h e  conduct of  t h e  a c t i v i t i e s  t h e r e o f ,  be  accorded t r ea tmen t  
no less favorab le  than t h a t  accorded l i k e  e n t e r p r i s e s  c o n t r o l l e d  by 
n a t i o n a l s  and companies of  such o t h e r  Par ty .  411 

Addi t iona l ly ,  t h e  United S t a t e s  h a s  s igned numerous " T r e a t i e s  o f  Friend- 

sh ip , "  con ta in ing  "most favored n a t i o n s "  (MFN) c lauses .  Under t h e  MFN 

c l a u s e s ,  t h e  c i t i z e n s  o f  t h e  b e n e f i c i a r y  coun t ry  a r e  e n t i t l e d  t o  t h e  same 

t rea tment  under t h e  laws of t h e  United S t a t e s  a s  may be accorded t h e  na t ion -  

a l s  of any o t h e r  n a t i o n .  The a p p l i c a b l e  MFN c l a u s e  o f  ou r  t r e a t y  w i t h  Japan, 

which fo l lows t h e  n a t i o n a l s  c l a u s e  of  t h a t  t r e a t y ,  s t a t e s ,  f o r  example: 

4. Na t iona l s  and companies o f  e i t h e r  Pa r ty ,  a s  w e l l  a s  e n t e r p r i s e s  con- 
t r o l l e d  by such n a t i o n a l s  and companies, s h a l l  i n  any even t  be  accorded 
most-favored-nation t rea tment  wi th  r e f e r e n c e  t o  t h e  m a t t e r s  t r e a t e d  i n  
t h e  p re sen t  Article. 421 

Because Federa l  laws and t r e a t i e s  a r e  t h e  supreme law o f  t h e  l a n d ,  p r i o r  
43 / 

i n c o n s i s t e n t  Federa l  s t a t u t e s  and a l l  i n c o n s i s t e n t  S t a t e  s t a t u t e s  a r e  i n v a l i x  

Therefore ,  i t  appears  t h a t  a  contemporary S t a t e  law o r  p r i o r  Fede ra l  law which 

r e s t r i c t s  t h e  r e a l  p rope r ty  ownership r i g h t s  of  t h e  n a t i o n a l s  o f  c o u n t r i e s  

with which t h e  United S t a t e s  has  a t r e a t y  c o n t a i n i n g  a  " n a t i o n a l s  c l a u s e "  

411 United States-Japan Trea ty  o f  A p r i l  2, 1953, A r t i c l e  V I I ,  4  U.S.T. 
2 0 6 9 . I t  may be noted t h a t  such t r e a t i e s  o f t e n  a l s o  c o n t a i n  some l i m i t a t i o n s  
wi th  r e s p e c t  t o  f o r e i g n  c o n t r o l  of  c e r t a i n  s p e c i a l  i n d u s t r i e s ,  such a s  sh ip-  
p ing ,  t r a n s p o r t a t i o n ,  banking,  and e x p l o i t a t i o n  o f  n a t u r a l  r e sources .  

421 See c a s e s  c i t e d  i n  foo tno te  s/. - 
431 Id .  a t  4 U.S.T. 2070. - - 



would b e  i n v a l i d .  S i m i l a r l y ,  an  i n c o n s i s t e n t  S t a t e  law o r  a  p r i o r  i n c o n s i s -  

t e n t  F e d e r a l  law u n d e r  which t h e  n a t i o n a l s  o f  a  c o u n t r y  e n t i t l e d  t o  mos t  f a -  

v o r e d  n a t i o n s  s t a t u s  was more s e v e r e l y  r e s t r i c t e d  i n  t h e i r  r i g h t s  t o  h o l d  

r e a l  p r o p e r t y  t h a n  t h a n  t h e  c i t i z e n s  o f  o t h e r  c o u n t r i e s  would a p p e a r  t o  b e  

i n v a l i d .  

111. Summary o f  F e d e r a l  S t a t u t e s  R e g u l a t i n g  o r  L i m i t i n g  F o r e i g n  I n v e s t m e n t  

i n  t h e  U n i t e d  S t a t e s  

The t h i r d  s e c t i o n  o f  t h i s  r e p o r t  summarizes  t h e  F e d e r a l  s t a t u t e s  which 

r e o t r i c t  o r  r e q u i r e  r e p o r t i n g  o r  s t u d y  o f  f o r e i g n  i n v e s t m e n t  i n  t h e  Uni ted  

S t a t e s .  These  s t a t u t e s  a r e  d i v i d e d  i n t o  two c a t e g o r i e s :  t h o s e  which r e q u i r e  

o n l y  r e p o r t i n g  and d i s c l o s u r e  and t h o s e  which r e s t r i c t  f o r e i g n  d i r e c t  o r  

p o r t f o l i o  i n v e s t m e n t  i n  t h e  Uni ted  S t a t e s .  With r e s p e c t  t o  b o t h  t y p e s  o f  

s t a t u t e s ,  t h i s  l i s t  s h a l l  n o t  b e  l i m i t e d  t o  l aws  r e l a t i n g  t o  f o r e i g n  i n v e s t -  

ment i n  Uni ted  S t a t e s  r e a l  e s t a t e ,  b u t  x h a l l  d i s c u s s  laws r e l a t i n g  t o  f o r e i g n  

i n v e s t m e n t  i n  a l l  a s p e c t s  o f  Uni ted  S t a t e s  e n t e r p r i s e .  

A.  Laws R e s p e c t i n g  R e p o r t i n g  and D i s c l o s u r e  

P u b l i c  Law 95-460, 9 5 t h  Cong., 2d S e s s .  ( 1 9 7 8 )  [ A g r i c l u t u r a l  F o r e i g n  I n v e s t -  

ment D i s c l o s u r e  Act o f  19781 R e q u i r e s  any " f o r e i g n  pe r son"  who a c q u i r e s ,  

t r a n s f e r s ,  o r  h o l d s  any i n t e r e s t  i n  a g r i c u l t u r a l  l a n d s ,  o t h e r  t h a n  a  

s e c u r i t y  i n t e r e s t  such  a s  a  m o r t g a g e ,  t o  r e p o r t  such  h o l d i n g  o r  t r a n s f e r  

t o  t h e  S e c r e t a r y  o f  A g r i c u l t u r e  (Form ASCS-153). Hold ings  o f  a g r i c u l t u r -  

a l  l and  by f o r e i g n  p e r s o n s  on F e b r u a r y  1 ,  1979 ,  were  a l s o  r e q u i r e d  t o  b e  



r epor t ed  t o  t h e  S e c r e t a r y  of  A g r i c u l t u r e  on o r  b e f o r e  August 6 ,  1979. 

Reports  a r e  f i l e d  i n  t h e  county where t h e  land  i s  l o c a t e d .  

A l l  t r a n s f e r s  of  a g r i c u l t u r a l  land  t o  f o r e i g n  persons  must be re- 

por ted  wi th in  90 days a f t e r  t h e  d a t e  o f  a c q u i s i t i o n  o f  t h e  land  by a  
44 / - 

fo re ign  person.  For t h i s  purpose ,  a  f o r e i g n  person i n c l u d e s  any i n d i -  

v i d u a l  who i s  no t  l a w f u l l y  r e s i d i n g  i n  t h e  United S t a t e s  (having  a p  

p l i e d  f o r  o r  r ece ived  p a r o l e  o r  permanent r e s i d e n t  s t a t u s  under t h e  Im- 

mig ra t ion  and N a t i o n a l i t y  Act)  and who a r e  n o t  c i t i z e n s  o f  t h e  Uni ted  

S t a t e s ,  t h e  Northern Mariana I s l a n d s ,  o r  t h e  Trus t  T e r r i t o r i e s  o f  

t h e  P a c i f i c  I s l a n d s .  A f o r e i g n  person  a l s o  i n c l u d e s  an o r g a n i z a t i o n  

( o t h e r  t han  a  f o r e i g n  government) which i s  c r e a t e d  under t h e  laws o f  a  

f o r e i g n  coun t ry  o r  i n  which a  s i g n i f i c a n t  i n t e r e s t  o r  s u b s t a n t i a l  con- 

t r o l  i s  owned by f o r e i g n  persons .  The re fo re ,  United S t a t e s  c o r p o r a t i o n s  

i n  which f o r e i g n  i n v e s t o r s  own a  s u b s t a n t i a l  o r  s i g n i f i c a n t  i n t e r e s t  

and f o r e i g n  c o r p o r a t i o n s  would be f o r e i g n  persons  f o r  purpose o f  t h e s e  

r e p o r t i n g  and d i s c l o s u r e  r u l e s .  

In de termining  ownership f o r  r e p o r t i n g  purposes ,  a l l  d i r e c t  and in-  

d i r e c t  ownership i s  t aken  i n t o  account .  I f  ownership o f  U.S. land  i s  

through a  l e g a l  e n t i t y ,  a  r e p o r t  i s  r e q u i r e d  o n l y  i f  t h e  f o r e i g n  person  

owns, d i r e c t l y  o r  i n d i r e c t l y ,  a t  l e a s t  f i v e  pe rcen t  o f  t h e  e n t i t y .  Also ,  

ownership i n c l u d e s  any l ea seho ld  f o r  t e n  y e a r s  o r  more and any noncon- 

t i n g e n t  remainder o r  o t h e r  f u t u r e  i n t e r e s t .  

- 

44/ See 7  C.F.R. 5 5  781, 781.3(c).  - 



The r e p o r t i n g  r e q u i r e m e n t s  a p p l y  t o  a g r i c u l t u r a l  l a n d s  o n l y .  T h i s  

i n c l u d e s  p r o p e r t y  c u r r e n t l y  used  f o r  a g r i c u l t u r e ,  t i m b e r ,  o r  f o r e s t r y ,  

o r  which i s  c u r r e n t l y  i d l e  b u t  which h a s  been used f o r  such  a  p u r p o s e  

d u r i n g  t h e  p a s t  f i v e  y e a r s .  A g r i c u l t u r a l  l a n d  d o e s  n o t  i n c l u d e  p r o p e r t y  

u n d e r  one  a c r e ,  which p r o d u c e s  less t h a n  $1,000 annua l  g r o s s  s a l e s  o f  ag- 

r i c u l t u r a l  p r o d u c t s ,  and l a n d  t h e  p r o d u c t s  o f  which a r e  produced f o r  per-  

s o n a l  o r  househo ld  consumption.  

The S e c r e t a r y  o f  A g r i c u l t u r e  may impose c i v i l  p e n a l t i e s  f o r  f a i l u r e  

t o  f i l e  t h e  r e q u i r e d  d e c l a r a t i o n s .  The p e n a l t i e s  may be  a s  g r e a t  a s  

t w e n t y - f i v e  p e r c e n t  ( 2 5 % )  o f  t h e  f a i r  marke t  v a l u e  o f  t h e  p r o p e r t y .  

The Act a l s o  r e q u i r e s  t h e  S e c r e t a r y  o f  A g r i c u l t u r e  t o  a n a l y z e  t h e  

c o l l e c t e d  i n f o r m a t i o n  w i t h i n  s i x  months  o f  t h e  e f f e c t i v e  d a t e  o f  t h e  r e -  

p o r t i n g  r e q u i r e m e n t s ,  t o  d e t e r m i n e  t h e  e f f e c t s  o f  f o r e i g n  o w n e r s h i p  o f  

Uni ted S t a t e s  a g r i c u l t u r a l  p r o p e r t i e s ,  p a r t i c u l a r l y  w i t h  r e s p e c t  t o  fam- 

i l y  f a n s  and r u r a l  communi t i e s ,  and t o  r e p o r t  t h e  f i n d i n g s  t o  t h e  Con- 

g r e s s  and t h e  P r e s i d e n t .  S i m i l a r  r e p o r t s  a r e  r e q u i r e d  a t  t h e  end o f  t h e  

t w e l v e  month p e r i o d  b e g i n n i n g  on t h e  e f f e c t i v e  d a t e  o f  t h e  r e p o r t i n g  re- 

q u i r e m e n t s .  

12 U.S.C. S 3101. The I n t e r n a t i o n a l  Banking Act o f  1978 r e q u i r e s  r e g i s t r a -  

t i o n  w i t h  t h e  S e c r e t a r y  o f  t h e  T r e a s u r y  o f  "any f o r e i g n  bank t h a t  main- 

t a i n s  an o f f i c e  o t h e r  t h a n  a  b r a n c h  o r  agency  i n  any S t a t e "  o f  t h e  Uni- 

t e d  S t a t e s .  A "branch" i s  any p l a c e  where " d e p o s i t s  a r e  r e c e i v e d "  and 

an "agency" i s  any p l a c e  " a t  which c r e d i t  b a l a n c e s  a r e  m a i n t a i n e d  i n c i -  

d e n t a l  t o  o r  a r i s i n g  o u t  of  t h e  e x e r c i s e  o f  bank ing  powers,  c h e c k s  a r e  



p a i d ,  o r  money i s  l e n t , "  bu t  a t  which d e p o s i t s  may n o t  b e  accepted  from 

U.S. c i t i z e n s  o r  r e s i d e n t s .  

15 U.S.C. S 78a no te .  [Domestic and Fore ign  Investment  Improved D i s c l o s u r e  

Act of 19771 Expands t h e  d i s c l o s u r e  r equ i r emen t s  under t h e  S e c u r i t i e r  

Act of  1933, a p p l i c a b l e  t o  pe r sons  who propose t o  a c q u i r e  through a 

t ende r  o f f e r  o r  a l r e a d y  posses s  b e n e f i c i a l  ownership o f  more t h a n  f i v e  

pe rcen t  ( 5 % )  of t h e  v o t i n g  s t o c k  o f  a  c o r p o r a t i o n ,  t o  r e q u i r e  d i s c l o s u r e  

o f  c i t i z e n s h i p ,  r e s i d e n c e  and n a t u r e  o f  t h e  b e n e f i c i a l  e o n t r o l .  nib 

was enac ted  a s  an amendment t o  t h e  Fore ign  Corrupt  P r a c t i c e 8  Act o f  

15 U.S.C. S 78b no te .  [The Foreign Investment  Study Act o f  19741 Instructs 

t h e  S e c r e t a r i e s  of t h e  Treasury  and Commerce t o  engage i n  a  d e t a i l e d  

and thorough s t u d y  o f  f o r e i g n  d i r e c t  and p o r t f o l i o  inves tment  i n  the  

United S t a t e s .  The Department of  Commerce was d i r e c t e d  t o  examine t h e  

scope and impact o f  f o r e i g n  d i r e c t  inves tment  i n  t h e  United S t a t e s  snd 

t h e  Department o f  t h e  Treasury  was d i r e c t e d  t o  examine t h e  scope  and 

impact o f  f o r e i g n  p o r t f o l i o  inves tment  i n  t h e  United S t a t e s .  For  t h e  

purpose of t h e s e  s t u d i e s ,  f o r e i g n  d i r e c t  inves tment  was Cef ined  a s  ehe 

ownership o f  t e n  pe rcen t  (10%) o r  more o f  t h e  v o t i n g  s h a r e s  o r  i t s  
., 

e q u i v a l e n t  ( i n  t h e  c a s e  of  an un inco rpo ra t ed  e n t e r p r i s e ) ,  and f o r e i g n  

p o r t  f o l i o  inves tment  was de f ined  a s  t h e  inves tment  i n  v o t i n g  s t o c k s  i n -  

vo lv ing  l e e s  than  t e n  pe rcen t  (10%) ownership by a  f o r e i g n  i n v e s t o r ,  

451 Pub. L. 95-213, ~ i t l e  I ,  95th Cong,, 1 s t  Sess .  ( 1977 ) ,  - 



461 - 
and t h e  investment i n  non-voting s tocks .  The s t u d i e s  were conducted 

by ex tens ive  survey ques t ionna i res  (Treasury Form FPI-1 and FPI-2, and 

Commerce Form B-12), t h e  response t o  which was required under regula- 
47 1 

t i o n s  i ssued by t h e  Commerce and Treasury ~e~ar tments .  I n  1976, both  

departments i s sued  multi-volume r e p o r t s  of t h e i r  f ind ings  t o  t h e  Con- - 

481 - 
g r e s  s . 

15 U.S.C. 5 785. Requires t h e  Federal  Energy Administrator ( t r a n s f e r r e d  
49/ 

t h e  Secre ta ry  of Energy i n  1 9 7 7 ) , t o  conduct a comprehensive review 

f o r e i g n  ownership o f ,  in f luence  on and c o n t r o l  of domestic energy 

sources ,  and t o  r epor t  t o  the  Congress on such inves t iga t ion .  The le- 

g i s l a t i o n  was enacted i n  1974 and t h e  repor t  was f i l e d  i n  December of 
501 - 

t h a t  year .  

22 U.S.C. 5 3101 t o  3108. [The I n t e r n a t i o n a l  Investment Study Act of 19761 

This Act g r a n t s  t h e  Pres ident  " c l e a r  and unambiguous au thor i ty"  t o  con- 

duct  genera l  i n v e s t i g a t i o n s  and requ i res  pe r iod ic  i n v e s t i g a t i o n s  every 

461 1 Commerce Department, Report t o  t h e  Congress on Foreign Direct In- 
vestment i n  t h e  United S t a t e s ,  p. 4-5 (1976); and 1 Treasury Department, E- 
p o r t  t o  the  Congress on Foreign P o r t f o l i o  Investment i n  t h e  United S t a t e s ,  
p. v i i ,  139-41 (1976). 

471 31 C.F.R., P a r t  129 (1977) (Treasury Department); and 15 C.F.R., 
Pa r t  804 (1978) (Commerce Department). 

481 Commerce Department, Report t o  t h e  Congress on Foreign Direct  In- 
vestment i n  the  United S t a t e s ,  Volumes 1-9 (1976); Treasury Department, 
Report t o  the  Congress on Foreign P o r t f o l i o  Investment i n  the  United S t a t e s ,  
Volumes 1-2 (1976). 

491 See Pub. L. 95-91, 95th Cong., 1st Sess. (1977). - 
501 Federal  Energy Administration, Of f ice  of I n t e r n a t i o n a l  Energy Af- 

f a i r s r ~ e ~ o r t  t o  Congress on Foreign Ownership Control  and Inf luence on Do- 
mest ic  Energy Sources and S u p p 9  (1974) .  



f i v e  y e a r s  i n t o  t h e  e x t e n t  and impact  o f  f o r e i g n  inves tment  i n  t h e  Uni- 
51/ .- 

t ed  S t a t e s  and i n t o  United S t a t e s  inves tment  abroad. The P r e s i d e n t  

was empowered t o  d e l e g a t e  by e x e c u t i v e  o r d e r ,  power t o  t h e  Commerce and 

Treasury  Departments t o  s t u d y  f o r e i g n  d i r e c t  and p o r t f o l i o  i nves tmen t ,  

r e s p e c t i v e l y ,  and t h e  a c t  r e q u i r e d  benchmark su rveys  by t h e s e  d e p a r t -  

ments a t  l e a s t  once eve ry  f i v e  y e a r s ,  a s  w e l l  a s  p rov id ing  f o r  c o n t i n -  
521 - 

uing and ongoing s t u d i e s .  The Act empowered t h e  requi rement  o f  r e p o r t -  

i ng  and recordkeeping ,  a s  n e c e s s a r y  t o  e f f e c t u a t e  t h e  purposes  o f  t h e  

Act. The Act a l s o  a u t h o r i z e s  t h e  P r e s i d e n t  t o  s t u d y  t h e  f e a s i b i l i t y  

of  a  moni tor ing  system t o  s t u d y  f o r e i g n  inves tment  i n  l and .  Both c i v i l  

and c r i m i n a l  p e n a l t i e s  apply  t o  t h o s e  f a i l i n g  t o  r e p l y  t o  such  r e q u e s t s  

f o r  r e p o r t i n g  o r  in format ion .  

46 V.S.C. § 41. The s a l e  o f  any v e s s e l  r e g i s t e r e d  a s  a  United S t a t e s  v e s s e l  

t o  any f o r e i g n  coun t ry  o r  person  must be  r e p o r t e d  t o  t h e  United S t a t e s  

government, o r  t h e  s h i p  w i l l  e s c h e a t .  

511 Presumably, t h e  a u t h o r i t y  provided by t h i s  law was t o  b e  cons t rued  - 
a s  " c l e a r  and unambiguous" by comparison wi th  Execut ive  Order No. 11858 (May 
7, 1975),  by which t h e  P r e s i d e n t  e s t a b l i s h e d  an i n t e r d e p a r t m e n t a l  Committee 
on Foreign Investment  i n  t h e  United S t a t e s , "  t o  moni tor  f o r e i g n  inves tment  
a c t i v i t i e s  i n  t h e  United S t a t e s  and t o  i n i t i a t e  l e g i s l a t i v e  and r e g u l a t o r y  
a c t i o n s  i n  t h i s  a r ea .  

521 See Execut ive  Order No. 11961 (Jan .  19, 19771, 3 C.F.R. 86; and - 
Execut ive  Order No. 11962, 3 C.F.R. 86, implementing t h i s  a u t h o r i t y .  



B. Federa l  Laws D i r e c t l y  Impacting upon Foreign Investment i n  t h e  

United S t a t e s  

10 U.S.C. 5 5  2271-72, 2279. Design c o n t e s t s  a r e  held t o  determine who s h a l l  

r ece ive  a  c o n t r a c t  t o  des ign a i r c r a f t ,  a i r c r a f t  p a r t s ,  and ae ronau t i ca l  

accessor ies .  No c o n t r a c t  under these  c o n t e s t s  s h a l l  be awarded t o  an 

ind iv idua l  who i s  not a  U.S. c i t i z e n ,  a  corporat ion i n  which l e s s  than 

seventy-five percent (75%) of t h e  c a p i t a l  s tock  i s  held by and a l l  of t h e  

d i r e c t o r s  of which a r e  U.S. c i t i z e n s ,  o r  an ind iv idua l  o r  corporat ion without 

a  manufacturing p lan t  i n  the  United S t a t e s .  Addi t ional ly ,  an a l i e n  em- 

ployee of a  c o n t r a c t o r  cannot have access  o t  plans o r  s p e c i f i c a t i o n s ,  

un less  approval  i s  given by t h e  Secre ta ry  of the  m i l i t a r y  department in- 

volved i n  t h e  c o n t r a c t .  

10 U.S.C. S 7435. C i t i zens  of a  fo re ign  country which does n o t ,  by law, cus- 

tom o r  r e g u l a t i o n ,  permit U.S. c i t i z e n s  the  p r i v i l e g e  of l eas ing  pub l i c  

lands  t h e r e i n ,  s h a l l  be denied t h e  r i g h t  t o  own o r  b e n e f i t  from, e i t h e r  

d i r e c t l y  o r  by s tock  ownership, t h e  l e a s e  of any land i n  t h e  naval  pe- 

troleum o r  o t h e r  naval  f u e l  r e se rves .  The Secre tary  of t h e  Navy can 

cancel  any l e a s e s  made i n  v i o l a t i o n  of t h i s  p roh ib i t ion .  

12 U.S.C. S S  2 6 ,  72 .  The National  Bank Act r equ i res  a  fore ign bank which 

wishes t o  do business  i n  t h e  United S t a t e s  by means of a subs id ia ry  na- 

t i o n a l  bank t o  seek approval of t h e  Comptroller of t h e  Currency, and 

a l l  d i r e c t o r s  of the  i n s t i t u t i o n  would have t o  be U.S. c i t i z e n s ,  except 

when t h e  a s s o c i a t i o n  i s  a  subs id ia ry  o r  a f f i l i a t e  of a fore ign bank, t h e  

Comptroller has d i s c r e t i o n  t o  waive the  c i t i z e n s h i p  requirement f o r  a  

minor i ty  of t h e  board members. Furthermore, a t  l e a s t  two-thirds of the  



d i r e c t o r s  must r e s i d e ,  and must have r e s i d e d  f o r  a t  l e a s t  one y e a r  pre- 

ceding t h e i r  e l e c t i o n ,  i n  o r  w i t h i n  100 m i l e s  o f  t h e  S t a t e  o r  t e r r i t o r y  

in which t h e  bank i s  l oca t ed .  A l i m i t a t i o n  on c i t i z e n s h i p  o f  d i r e c t o r s  

i s  not  a  l i m i t a t i o n  on t h e  c i t i z e n s h i p  o f  t h e  owners, however, excep t  

i n s o f a r  a s  eve ry  d i r e c t o r  "must own i n  h i s  own r i g h t  s h a r e s  o f  t h e  c a p  

i t a l  s t o c k  of  t h e  a s s o c i a t i o n  o f  which he i s  a d i r e c t o r  t h e  aggrega te  

par  va lue  of  which s h a l l  n o t  be l e s s  t han  $1,000," ( o r  $500 f o r  c e r t a i n  

sma l l e r  banks) .  Thus, a t  l e a s t  a  smal l  pe rcen tage  o f  t h e  s h a r e s  o f  

every  n a t i o n a l  bank must be owned by U.S. c i t i z e n s .  

12 U.S.C. $ 5  1813 t o  1815. The Fede ra l  Deposi t  In su rance  Act p rov ides  t h a t  

n a t i o n a l  member banks ( i . e . ,  of  t h e  Fede ra l  Reserve System) must be in- 

sured .  Nat ional  nonmember banks and S t a t e  banks may be i n s u r e d ,  b u t  

o t h e r  banks ( a s  opposed t o  branches)  may n o t  be in su red .  (There i s  no 

Federa l  requirement t h a t  banks inco rpora t ed  under S t a t e  law be i n s u r e d ) .  

The terms " S t a t e  nonmember bank" and " n a t i o n a l  nonmember banks" a r e  l i m -  

i t e d  t o  t hose  banks inco rpora t ed  under t h e  laws o f  o r  l o c a t e d  i n  a  S t a t e  

of  t h e  United S t a t e s ,  a  t e r r i t o r y  of  t h e  United S t a t e s ,  P u e r t o  Rico ,  

Guam o r  t h e  Virg in  I s l a n d s .  The re fo re ,  wh i l e  f o r e i g n  investment  i n  U.S. 

banks i s  no t  precluded e n t i r e l y ,  t h e  banks must be inco rpora t ed  i n  t h e  

United S t a t e s  o r  l oca t ed  t h e r e i n .  

12 U.S.C. S S  3101-02. Under t h e  I n t e r n a t i o n a l  Banking Act o f  1978, a  f o r e i g n  

bank may e n t e r  t h e  U.S. markets  by e s t a b l i s h i n g  a f e d e r a l  "branch o r  

agency1' ( s e e  d i s c u s s i o n  of t h e s e  terms r ega rd ing  t h e  r e p o r t i n g  requi re-  

ments ,  s u p r a ) ,  a s  an a l t e r n a t i v e  t o  q u a l i f y i n g  under s t a t e  law. A for-  

e ign  bank may n o t  e x e r c i s e  f i d u c i a r y  powers a s  a f e d e r a l  agency. 
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16 U.S.C. § 742c. The S e c r e t a r y  of t h e  I n t e r i o r  may lend  money f o r  t h e  p u r  

chase ,  c o n s t r u c t i o n  and o p e r a t i o n  of commercial f i s h i n g  v e s s e l s  and 

g e a r ,  but on ly  i f  t h e  l o a n  a p p l i c a n t  i s  a U.S. c i t i z e n  o r  c o r p o r a t i o n  

owned 7 5  pe rcen t  by U.S. c i t i z e n s .  

16 U.S.C. § 797(e) .  The Fede ra l  Energy Regulatory Commission i s  a u t h o r i z e d  

t o  i s s u e  l i c e n s e s  f o r  c o n s t r u c t i o n  of dams, condu i t s  and r e s e r v o i r s  only 

t o  c i t i z e n s ,  a s s o c i a t i o n s  of c i t i z e n s ,  domestic  co rpora t ions  and S t a t e  

and l o c a l  governments. 

16  U.S.C. § 1821-1824. Fore ign  f i s h i n g  w i t h i n  t h e  f i s h e r y  conse rva t ion  zone 

( t h e  a r e a  between t t t  c o a s t l i n e  of t h e  United S t a t e s  and t h e  2 0 0  mile 

l i m i t )  o r  t h e  Con t inen ta l  Shel f  f i s h e r y  r e sources  i s  p r o h i b i t e d ,  except  

under  pe rmi t s  i s sued  by t h e  S e c r e t a r y  of Commerce, and such pe rmi t s  can  

be i s s u e d  t o  v e s s e l s  of f o r e i g n  n a t i o n s  (not  documented i n  t h e  United 

S t a t e s ) ,  on ly  pursuant  t o  v a l i d  I n t e r n a t i o n a l  F i she ry  Agreement, and 

only  i f  t h a t  n a t i o n  extends  r e c i p r o c a l  r i g h t s  t o  U.S. f i s h i n g  v e s s e l s .  

2 2  U.S.C. § 2198(c) .  An i n v e s t o r  e l i g i b l e  f o r  i n su rance  by t h e  Overseas P r i -  

v a t e  Investment  Corpora t ion  may be a U.S. i n d i v i d u a l ,  a  U.S. c o r p o r a t i o n ,  

p a r t n e r s h i p  o r  a s s o c i a t i o n ,  o r  a f o r e i g n  o r g a n i z a t i o n  a t  least ninety-  

f i v e  pe rcen t  (95%) of which i s  owned by a  U.S. person.  

30  U.S.C. 5 5  22,  2 4 .  No person may exp lo re  f o r  o r  e x t r a c t  mine ra l  d e p o s i t s  

on Fede ra l  l ands  u n l e s s  they  a r e  U.S. c i t i z e n s ,  a l i e n s  who have dec l a red  

t h e i r  i n t e n t  t o  become 3.S. c i t i z e n s ,  o r  domestic co rpora t ions  owned by 

f o r e i g n  persons .  

?C 5.S.C. § 181. Leases of mine ra l  l ands  of t h e  United S t a t e s ,  under t h e  

qt-r%l Lagd: Teas :~ '  Act of 1920,  may only be made t o  U.S. c i t i z e n s ,  



a s s o c i a t i o n s  and corpora t ions  of U.S. c i t i z e n s ,  and t o  c i t i z e n s  of an- 

o t h e r  country which a f f o r d s  U.S. c i t i z e n s  s i m i l a r  r i g h t s  under i t s  law, 

customs o r  r e g u l a t i o n s .  Those f o r e i g n  persons not q u a l i f y i n g  according- 

l y  cannot t ake  such i n t e r e s t s  i n d i r e c t l y ,  through s t o c k  ownership o r  

o therwise .  

30 U.S.C. § 1015. Geothermal product ion l e a s e s  on Federa l  l ands  may be is- 

sued only t o  U.S. c i t i z e n s ,  a s s o c i a t i o n s  of such c i t i z e n s ,  domestic 

co rpora t ions  and S t a t e  o r  l o c a l  governments. 

33 U.S.C. § 1503(g),  1502(5).  The Sec re ta ry  of T r a n s p o r t a t i o n  may i s s u e  a 

l i c e n s e  t o  c o n s t r u c t ,  ope ra te  o r  own a  deepwater p o r t  only  t o  a U.S. 

c i t i z e n .  A "United S t a t e s  c i t i z e n "  inc ludes  a  group o r  a s s o c i a t i o n  o r  

ganized i n  t h e  United S t a t e s  which has a s  i t s  p r e s i d e n t  o r  o t h e r  c h i e f  

execu t ive  o f f i c e r ,  i t s  chai rperson of t h e  board of d i r e c t o r s ,  and a 

ma jo r i ty  of a  quorum of i t s  d i r e c t o r s  U.S. c i t i z e n s .  

40 U.S.C. § 782. The Sec re ta ry  of Defense may not  d i spose  of long-l ine conr 

munications f a c i l i t i e s  i n  Alaska i n  a  manner which would p lace  t h e i r  d i -  

r e c t  o r  i n d i r e c t  c o n t r o l  i n  a n  a l i e n  o r  r e p r e s e n t a t i v e  of a n  a l i e n ,  a  

f o r e i g n  government o r  i t s  r e p r e s e n t a t i v e ,  a  c o r p o r a t i o n  organized under 

t h e  laws of a  f o r e i g n  government, a  co rpora t ion  of which any o f f i c e r  o r  

d i r e c t o r  o r  owner of one-f i f th  o r  more of t h e  c a p i t a l  s t o c k  i s  a n  a l i e n ,  

a  f o r e i g n  government, o r  a  r e p r e s e n t a t i v e  of e i t h e r .  D i s p o s i t i o n  may 

a l s o  not be made t o  a  co rpora te  s u b s i d i a r y  of a  c o r p o r a t i o n  a t  l e a s t  

one-f i f th  of t h e  c a p i t a l  s t o c k  of which i s  owned by a n  a l i e n ,  a  f o r e i g n  

government, o r  a  r e p r e s e n t a t i v e  of e i t h e r .  

42  U.S.C $ 3  2133, 2134. The Nuclear Regulatory Commission (NRC) i s  express ly  



au thor ized  t o  i s s u e  l i c e n s e s  t o  persons t o  t r a n s p o r t ,  produce, acqu i re ,  

and use  atomic energy u t i l i z a t i o n  o r  production f a c i l i t i e s  f o r  commer- 

c i a l  purposes,  research and development o r  f o r  medical therapy,  but no 

l i c e n s e s  may be given t o  any a l i e n  o r  corporat ion c o n t r o l l e d ,  owned o r  

dominated by a n  a l i e n  o r  f o r e i g n  government o r  corporat ion.  

43  U.S.C. S 161. U n t i l  October 21, 1986, t h e  Homestead Act of 1862 cont inues  

i n  e f f e c t  f o r  c e r t a i n  lands  i n  Alaska and only U.S. c i t i z e n s  and persons 

in tending t o  become U.S. c i t i z e n s  may e n t e r  pub l i c  lands  f o r  t h e  pur- 

pose of homesteading. 

4 3  U.S.C. 5 321. Under t h e  Desert Land Act of 1877, a s  amended, only U.S. 

c i t i z e n s  and persons who a r e  e n t i t l e d  t o  become c i t i z e n s  and have de- 

c l a r e d  t h e i r  i n t e n t  t o  do so ,  and who a r e  a l s o  a r e s i d e n t  c i t i z e n  of t h e  

s t a t e  i n  which t h e  land i s  loca ted ,  may e n t e r  onto  U.S. d e s e r t  lands  i n  

c e r t a i n  western  s t a t e s .  

46 U.S.C. § 11. A s h i p  must be wholly owned by c i t i z e n s  of t h e  United S t a t e s  

i n  order  t o  be documented i n  t h e  United S t a t e s  and t o  conduct in te rna -  

t i o n a l  cargo t r a n s p o r t  under a n  American f l a g .  A co rpora t ion  i s  a 

U.S. c i t i z e n  only i f  i t  i s  organized i n  t h e  United S t a t e s ,  has a ch ie f  

execut ive  o f f i c e r ,  chai rperson of the  board and a major i ty  of a quorum 

of i t s  d i r e c t o r s  who a r e  U.S. c i t i z e n s .  

46 U.S.C. §§ 316, 1241(b). No salvage,  dredging, and towing wi th  U.S. waters 

and no t r a n s p o r t a t i o n  of government-financed commodities f o r  expor t ,  can 

be done by t h e  s h i p s  owned by any corporat ion un less  i t  meets the  re- 

quirements of 46 U.S.C. § 11. 

46 U. S.3 .  2 s  802, 833 t o  C4&, 883, and 888. The Shipping Act of 1916 and t h e  



Jones  Act l i m i t  domest ic  cargo  and pas senge r  t r a d e  t o  s h i p s  owned by 

U.S. c i t i z e n s .  For t h i s  purpose ,  a  U.S. c i t i z e n  i n c l u d e s  a  c o r p o r a t i o n ,  

p a r t n e r s h i p  o r  a s s o c i a t i o n  i n  which U.S. c i t i z e n s  own c o n t r o l l i n g  i n t e r  

e s t s  and i n  which t h e  c h i e f  e x e c u t i v e  o f f i c e r ,  c h a i r p e r s o n  of t h e  board 

and a  m a j o r i t y  of a  quorum of t h e  d i r e c t o r s  are U.S. c i t i z e n s ,  and t h e  

c o r p o r a t i o n  i s  i t s e l f  o rganized  under  t h e  laws of t h e  Uni ted  S t a t e s  o r  

a  S t a t e ,  T e r r i t o r y ,  D i s t r i c t  o r  pos ses s ion  of t h e  Uni ted  S t a t e s .  I n  

t h e  ca se  of a  c o r p o r a t i o n  a s s o c i a t i o n  o r  p a r t n e r s h i p  o p e r a t i n g  any ves- 

s e l  i n  t h e  coas twi se  t r a d e ,  t h e  U.S. c i t i z e n s  must own a t  least  seventy-  

f i v e  percentum (75%) of t h e  e n t i t y  i n t e r e s t s .  Rules  govern ing  t r e a t m e n t  

of i n d i r e c t  ownership a r e  provided.  

46 U.S.C. 5 835. During wartime o r  n a t i o n a l  emergency d e c l a r e d  by t h e  P r e s i -  

d e n t ,  sh ipp ing  f a c i l i t i e s  may not  be t r a n s f e r r e d  t o  f o r e i g n  c o n t r o l  

wi thout  p r i o r  approval  of t h e  S e c r e t a r y  of Commerce. 

46 U.S.C. § §  1151 t o  52. Under t h e  Merchant Marine Act of 1936, t h e  ope ra t -  

i n g  d i f f e r e n t i a l  s u b s i d i e s  pa id  by t h e  United S t a t e s  t o  s h i p  pu rchase r s  

o r  s h i p b u i l d e r s  t o  d e f r a y  p a r t  of t h e  c o s t  of a c q u i r i n g  new s h i p s  f o r  

u se  i n  f o r e i g n  commerce, c a n  be made only  t o  t o  U.S. c i t i z e n s  ( a s  d e f i n e d  

i n  t h e  Shipping  Act of 1916, except  t h a t  a l l  of a c o r p o r a t i o n ' s  d i r e c -  

t o r s  must be U.S. c i t i z e n s ) ,  and U.S. s h i p y a r d s .  

46 U.S.C. 5 1160. The S e c r e t a r y  of Commerce i s  a u t h o r i z e d  t o  pu rchase  obsol-  

e t e  v e s s e l s  i n  exchange f o r  a c r e d i t  towards new v e s s e l s ,  bu t  a  v e s s e l  

i s  "obso le t e "  only  i f  i t  has  been owned by U.S. c i t i z e n s  ( a s  d e f i n e d  i n  

t h e  Shipping  Act of 1916) ,  f o r  a t  l e a s t  t h r e e  y e a r s  immediately be fo re  

t h e  d a t e  of a c q u i s i t i o n .  



46 U.S.C. § 1274. The S e c r e t a r y  of Commerce i s  au tho r i zed  t o  provide  i n s u r  

ance  i n  connect ion  w i t h  mari t ime a c t i v i t i e s ,  but only t o  v e s s e l s  of U.S. 

c i t i z e n s  ( a s  d e f i n e d  i n  t h e  Shipping Act of 1916) .  

47 U.S.C. § 17. No t e l e g r a p h  o r  c a b l e  l i n e s  owned o r  opera ted  o r  c o n t r o l l e d  

by pe r sons  who a r e  not  c i t i z e n s  of t h e  United S t a t e s ,  o r  by f o r e i g n  

c o r p o r a t i o n s  o r  governments, may be e s t a b l i s h e d  i n  o r  permi t ted  t o  

e n t e r  t h e  S t a t e  of Alaska. 

47 U.S.C. § 222. No proposed merger o r  c o n s o l i d a t i o n  of t e l e g r a p h  c a r r i e r s  

w i l l  be approved by t h e  Fede ra l  Communications Commission where i f ,  as 

a r e s u l t  of t h e  merger ,  w r e  t h a n  one - f i f t h  of t h e  s t o c k  of a c a r r i e r  

w i l l  be owned, c o n t r o l l e d ,  voted  o r  o therwise  d i r e c t e d  by a n  a l i e n ,  f o r  

e i g n  government, o r  r e p r e s e n t a t i v e  of e i t h e r ,  o r  by a  c o r p o r a t i o n  of 

which any o f f i c e r  o r  d i r e c t o r  i s  a n  a l i e n  o r  more than  one - f i f t h  of t h e  

c a p i t a l  s t o c k  i s  h e l d  by a l i e n s  o r  t h e i r  r e p r e s e n t a t i v e s .  

47 U.S.C. § 310. No r a d i o  s t a t i o n  l i c e n s e  w i l l  be g ran ted  t o  a n  a l i e n ,  a  

f o r e i g n  government, a  r e p r e s e n t a t i v e  of e i t h e r  a n  a l i e n  o r  f o r e i g n  gov- 

ernment,  a  f o r e i g n  c o r p o r a t i o n ,  a  c o r p o r a t i o n  i n  which any o f f i c e r  o r  

d i r e c t o r  o r  s tockho lde r s  of more than  one - f i f t h  of t h e  c a p i t a l  s t o c k  a r e  

a l i e n s ,  o r  a s u b s i d i a r y  c o r p o r a t i o n  of a  pa ren t  c o r p o r a t i o n  of which a n  

o f f i c e r  o r  h o l d e r s  of one-f o u r t h  of t h e  s h a r e s  a r e  a l i e n s ,  f o r e i g n  gov- 

e rnments ,  o r  r e p r e s e n t a t i v e s  of e i t h e r .  Exception i s  made f o r  ho lde r s  

of U.S. p i l o t  c e r t ~ f i c a t e s  o r  f o r e i g n  a i r c r a f t  p i l o t  c e r t i f i c a t e s .  

47 U.S.C. § §  733, 734. The o f f i c e r s  of t h e  Communications S a t e l l i t e  Corpora- 

t i o n  must be U.S. c i t i z e n s .  S i m i l a r l y ,  not  more than  twenty pe rcen t  

'?O'+':  ?f t h e  ag;;r:gat; ~f t h e  s h c r e s  of s t o c k  of t h e  c o r p o r a t i o n  may be 



held  by a l i e n s  o r  o t h e r  r e l a t e d  persons ,  a s  desc r ibed  i n  47 U.S.C. 5 

310(a).  See above. 

48 U.S.C. §§ 1501 t o  1508. Under t h e  Natura l  Resources Act of 1887, a s  amend- 

ed ,  only a  person who is  a  U.S. c i t i z e n  o r  a n  a l i e n  who has  dec la red  h i s  

o r  her i n t e n t i o n  t o  become a  U.S. c i t i z e n  may a c q u i r e  t i t l e  t o  any land 

i n  any of t h e  U.S. t e r r i t o r i e s ,  o t h e r  than  a s  such r i g h t s  may be provided 

by t r e a t i e s  of t h e  United S t a t e s .  Land acquired by a n  a l i e n  by i n h e r i t -  

ance,  d i s t r i b u t i o n ,  o r  fo rec losure  of a  l i e n  secured by t h e  r e a l  ptop- 

e r t y  can provide good t i t l e  but must be disposed of w i t h i n  t e n  y e a r s  

from a c q u i s i t i o n  o r  i t  w i l l  escheat .  These same r e s t r i c t i o n s  apply  wi th  

respec t  t o  a l i e n  a c q u i s i t i o n  of land i n  the  D i s t r i c t  of Columbia. 

48 U.S.C. 55 1509 t o  1512. Publ ic  lands  i n  Hawaii may not be t r a n s f e r r e d  t o  a n  

a l i e n  person who has not declared h i s  o r  h e r  i n t e n t i o n  t o  become a citi- 

zen. An a l i e n  who has  declared h i s  o r  he r  i n t e n t i o n  t o  become a c i t i z e n  

and acqu i res  t i t l e  t o  such l ands  must become a  c i t i z e n  w i t h i n  f i v e  y e a r s  

thereof  o r  the  land eschea t s .  A g r i c u l t u r a l  l ands  i n  Hawaii may be s o l d  

i n  blocks of up t o  t h r e e  a c r e s ,  t o  a l i e n s  who have dec la red  i n t e n t  t o  

become U.S. c i t i z e n s .  

49 U.S.C. §5 1301, 1371, 1378. No a i r  c a r r i e r  may engage i n  a i r  t ranspor t*  

t i o n  un less  t h e r e  i s  a  c e r t i f i c a t e  of t h e  C i v i l  Aeronautics Board (CAB) 

i n  e f f e c t  f o r  such c a r r i e r  nor may any a i r  c a r r i e r s  merge, c o n s o l i d a t e ,  

acqu i re  another  o r  be acquired without CAB approval .  No approval  f o r  a  

c e r t i f i c a t e  o r  merger w i l l  be allowed f o r  a n  e n t i t y  which is  not a  U.S. 

c i t i z e n .  A U.S. c i t i z e n ,  f o r  t h i s  purpose, inc ludes  a n  i n d i v i d u a l  who 

is  a c i t i z e n  of t h e  United S t a t e s  o r  a  t e r r i t o r y ,  a  p a r t n e r s h i p  i n  



which each p a r t n e r  i s  a c i t i z e n ,  o r  a corporat ion o r  a s s o c i a t i o n  o r g a p  

i zed  under t h e  laws of t h e  United S t a t e s ,  a  t e r r i t o r y  o r  S t a t e ,  i n  which 

t h e  p r e s i d e n t ,  two-thirds o r  more of t h e  d i r e c t o r s  and o t h e r  managing 

o f f i c e r s ,  and t h e  holders  of a t  l e a s t  seventy-five percent (75%) of t h e  

s t o c k  a r e  c i t i z e n s .  

49 U.S.C. § 1401. No a i r c r a f t  i s  e l i g i b l e  f o r  U.S. r e g i s t r y  un less  i t  is  

owned by a U.S. c i t i z e n  o r  r e s i d e n t  a l i e n ,  o r  a corporat ion l awfu l ly  

organized and doing business  i n  t h e  United S t a t e s .  

50 U.S.C. Appendix § 4. [Trading wi th  the  Enemy Act] Permits t h e  Pres iden t  

o r  a des ignated agency t c  r egu la te  and l i c e n s e  enemy a l i e n s  engaged 

i n  t h e  business  of insurance.  

50 U.S.C. Appendix § 5. [Trading wi th  t h e  Enemy Act]  This  Act permits t h e  

Pres iden t  o r  a des ignated agency, during time of war, t o  i n v e s t i g a t e ,  

r e g u l a t e ,  o r  p r o h i b i t  t r a n s a c t i o n s  i n  fo re ign  exchange, o r  t h e  holding 

o r  a c q u i s i t i o n  o r  use of any proper ty  i n  which a f o r e i g n  country has a n  

i n t e r e s t  . 
50 U.S.C. Appendix § §  6 t o  9. [Trading wi th  the  Enemy Act]  Penn i t s  t h e  Pres- 

i d e n t  t o  appoint  and e s t a b l i s h  t h e  d u t i e s  of an  a l i e n  proper ty  cus todian 

f o r  an  enemy a l i e n .  

50 U.S.C. Appendix 99 1735 t o  1746. Only U.S. c i t i z e n s  may purchase su rp lus  

war-built v e s s e l s  so ld  by t h e  United S t a t e s .  



I V .  Summary of S t a t e  S t a t u t e s  R e s t r i c t i n g  Foreign Ownership of Proper ty  

There a r e  a  number of S t a t e s  which have adopted s t a t u t o r y  r e s t r i c t i o n s  

on f o r e i g n  ownership of r e a l  property.  Generally,  t h e s e  r e s t r i c t i o n s  vary  i n  

scope and s e v e r i t y ,  with some S t a t e s  having nea r ly  genera l  p r o h i b i t i o n s  on 

a l i e n  land ownership, and o the r s  only l i m i t i n g  a l i e n  a c q u i s i t i o n  of S ta te -  

owned lands.  Three S t a t e s  r e q u i r e  r e g i s t r a t i o n  of f o r e i g n  p roper ty  owner- 

s h i p  i n  c e r t a i n  s i t u a t i o n s .  Sometimes the  proper ty  r i g h t s  of f o r e i g n  corpor- 

a t i o n s  a r e  r e s t r i c t e d .  The f o u r t h  s e c t i o n  of t h i s  r e p o r t  w i l l  summarize t h e s e  

var ious  S t a t e  s t a t u t e s .  

A. S t a t e  S t a t u t e s  R e s t r i c t i n g  Foreign Ownership of Proper ty  

ALASKA STATUTES § 38.05.190. No a l i e n s ,  o t h e r  than  those  who have dec la red  

t h e i r  i n t e n t  t o  become c i t i z e n s ,  may acqu i re  e x p l o r a t i o n  and mining 

r i g h t s  on S t a t e  lands  un less  t h e i r  na t ion  g r a n t s  r e c i p r o c a l  r i g h t s  t o  

United S t a t e s  c i t i z e n s .  Corporations may not acqu i re  such r i g h t s  i f  50 

percent  o r  more of t h e i r  s tock  i s  owned by unqua l i f i ed  a l i e n s .  

ARKANSAS STATUTES 5 10-926. An a l i e n  who i s  not n a t u r a l i z e d  may not o b t a i n  

from t h e  S t a t e  a  deed t o  t ax - fo r fe i t ed  a g r i c u l t u r a l  lands .  

CALIFORNIA PUBLIC RESOURCES CODE 5 6801. Leases and prospect ing permits  on 

pub l i c  lands  can be issued only t o  persons o r  a s s o c i a t i o n s  of persons 

who a r e  United S t a t e s  c i t i z e n s ,  o r  who have declared t h e i r  i n t e n t  t o  be- 

come U.S. c i t i z e n s ,  o r  whose country g r a n t s  a  r e c i p r o c a l  r i g h t  by 

t r e a t y .  Foreign corpora t ions  a r e  e l i g i b l e  t o  hold such l e a s e s  and 

permits only i f  90 percent o r  more of t h e i r  sha res  a r e  owned by e l i g i b l e  



pe r sons  o r  c o r p o r a t i o n s .  

CONNECTICUT GENERAL STATUTES 55 45-278, 47-57 & 47-58. Nonresident  a l i e n s  

may n o t ,  g e n e r a l l y ,  a c q u i r e  o r  ho ld  r e a l  p r o p e r t y  w i t h i n  t h e  S t a t e  of  

Connec t i cu t .  Except ion$ a r e  made f o r  c i t i z e n s  o f  France ,  a s  long  a s  

France  p r o v i d e s  r e c i p r o c a l  r i g h t s ,  and f o r  a l l  n o n r e s i d e n t s  who use  t h e  

p r o p e r t y  f o r  "qua r ry ing ,  miq icg ,  d r e s s i n g  o r  sme l t i ng  o r e s  . . . o r  con- 

v e r t i n g  t h e  p roduc t s  o f  such q u a r r i e s  and mines i n t o  a r t i c l e s  of  t r a d e  

and commerce." I f  a  l e g a t e e ,  d i s t r i b u t e e ,  o r  b e n e f i c i a r y  i s  n o t  a  r e s -  

i d e n t  o f  t h e  United S t a t e s  and would n o t ,  t h e r e f o r e ,  be e n t i t l e d  t o  

b e n e f i t  from p rope r ty  bequeathed o r  d e v i s e d ,  t h e  p roba t e  c o u r t  may ho ld  

t h e  p r o p e r t y  f o r  t h e  b e n e f i t  o f  t h a t  person.  

DISTRICT OF COLUMBIA CODE § $  29-201, 29-902, 45-1501 & 48 UNITED STATES CODE 

5 1501-1503. A l i ens  have t h e  same p r o p e r t y  r i g h t s  i n  t h e  D i s t r i c t  o f  

Columbia a s  t hey  have i n  t h e  t e r r i t o r i e s  of  t h e  United S t a t e s .  Land i n  

t h e  t e r r i t o r i e s  o f  t h e  United S t a t e s  may be owned on ly  by c i t i z e n s ,  r e s -  

i d e n t  a l i e n s  and a l i e n s  who have d e c l a r e d  t h e i r  i n t e n t  t o  become c i t i -  

zens.  

Fo re ign  c o r p o r a t i o n s  have t h e  same r i g h t s  a s  domest ic  c o r p o r a t i o n s ,  

bu t  n e i t h e r  may be organized  s p e c i f i c a l l y  " t o  buy, s e l l ,  o r  d e a l  i n  r e a l  

e a t a t e ,  excep t  o c o r p o r a t i o n s  t o  t r a n s a c t  t h e  b u s i n e s s  o r d i n a r i l y  c a r r i e d  

on by r e a l  e s t a t e  agen t s  o r  brokers ."  

HAWAII  REVISED STATUTES 5 5  171-68, 206-9. A l i ens  who have n o t  d e c l a r e d  t h e i r  

i n t e n t  t o  become c i t i z e n s  and r e s i d e d  i n  t h e  S t a t e  f o r  a t  l e a s t  f i v e  

year8  may n o t  a c q u i r e  c e r t a i n  subs id i zed  r e s i d e n t i a l  l o t s .  A d d i t i o n a l l y ,  



t h e  law p rov ides  t h a t  t h e  purchase o r  l e a s e  of l a n d s  under  t h e  a u t h o r i t y  

of t h e  Board of Land and N a t u r a l  Resources may be r e s t r i c t e d  t o  resi- 

d e n t s  and t o  c i t i z e n s .  

IDAHO CODE 5 58-313. A l i ens  who have not  d e c l a r e d  t h e i r  i n t e n t  t o  become 

c i t i z e n s  may no t  purchase  Idaho S t a t e  l ands .  

ILLINOIS STATUTES, CHAPTER 6  §§  1, 2 .  While a l i e n s  may purchase  o r  i n h e r i t  

l and  i n  t h e  S t a t e  of I l l i n o i s ,  t h e y  must s e l l  o r  o the rwi se  d i s p o s e  of 

i t  t o  a  c i t i z e n  w i t h i n  s i x  y e a r s  o r  i t  is  s o l d  by t h e  S t a t e ,  which w i l l  

t a k e  t h e  proceeds.  

INDIANA CODE 5 s  32-1-7-1, 32-1-8-2. A l i ens  may g e n e r a l l y  a c q u i r e  and convey 

r e a l  e s t a t e  i n  I n d i a n a ,  bu t  i f  a n  a l i e n  a c q u i r e s  more t h a n  320 a c r e s ,  

t h e  p rope r ty  must be d isposed  of w i t h i n  f i v e  y e a r s  of i t s  a c q u i s i t i o n  

o r  of t h e  a l i e n ' s  e i g h t e e n t h  b i r t h d a y ,  u n l e s s  t h e  a l i e n  becomes a c i t i -  

zen. The pena l ty  i s  e s c h e a t  of t h e  l a n d s  t o  t h e  S t a t e .  

IOWA CODE § §  1726.5 - e t  seq., 567.1, 567.2. A l i ens  may g e n e r a l l y  a c q u i r e  with- 

ou t  r e s t r i c t i o n  l and  w i t h i n  t h e  c o r p o r a t e  l i m i t s  of a n  Iowa c i t y  o r  

town, o r  up t o  640 a c r e s  of l and  o u t s i d e  such c o r p o r a t e  l i m i t s .  Nonres- 

i d e n t  a l i e n s  mayhold r e a l  p rope r ty  i n  Iowa i f  a c q u i r e d  by t h e  l a w s  of 

d e s c e n t ,  i f  t h e  coun t ry  of t h a t  a l i e n ' s  c i t i z e n s h i p  p rov ides  a r ec ip -  

r o c a l  r i g h t .  P rope r ty  acqu i r ed  by d e v i s e  o r  descen t  must be d i sposed  

of w i t h i n  twenty y e a r s ,  under  p e n a l t y  of e s c h e a t .  

For f i v e  y e a r s  fo l l owing  August 1 5 ,  1975, no c o r p o r a t i o n ,  f o r e i g n  

o r  domest ic ,  may a c q u i r e  o r  l e a s e ,  d i r e c t l y  o r  i n d i r e c t l y ,  a g r i c u l t u r a l  

l and  i n  Iowa. 



KANSAS STATUTES S §  17-5901, 59-511. A l i e n s  i n e l i g i b l e  f o r  c i t i z e n s h i p  may 

own P r o p e r t y  i n  Kansas, b u t  may o n l y  i n h e r i t  i t  a s  provided by United 

S t a t e s  t r e a t y .  

G e n e r a l l y ,  c o r p o r a t i o n s  may n o t  engage i n  t h e  b u s i n e s s  o f  a g r i c u l -  

t u r e  o r  h o r t i c u l t u r e ,  b u t  c e r t a i n  domes t ic  c o r p o r a t i o n s  i n  which a l l  o f  

t h e  i n c o r p o r a t o r s  a r e  n a t u r a l  pe r sons  r e s i d i n g  i n  t h e  S t a t e  may own up 

t o  5,000 a c r e s  of  l and  and engage i n  c e r t a i n  & g r i c u l t u r a l  and h o r t i c u l -  

t u r a l  a c t i v i t i e s .  

KENTUCKY REVISED STATUTES !+S 2718.705, 381.300 t o  381.330. A l i ens  who have 

d e c l a r e d  t h e i r  i n t e n t  t o  become c i t i z e n s  may a c q u i r e  o r  i n h e r i t  land 

b u t ,  i f  t h e  a l i e n  hao  n o t  become a  c i t i z e n  w i t h i n  e i g h t  y e a r s ,  h e  o r  

she  must d i e p o s e  of  t h e  l a n d ,  under p e n a l t y  of  e s c h e a t .  A r e s i d e n t  

a l i e n  may t a k e  ana ho ld  land  a s  a  r e s i d e n c e  o r  b u s i n e s s  f o r  up t o  twenty- 

one yea r s .  

No c o r p o r a t i o n  can  hold  any r e a l  e s t a t e  f o r  a  per iod  of  more than  

f i v e  y e a r e ,  excep t  a s  may be proper  and n e c e s s a r y  f o r  c a r r y i n g  on i t s  

l e g i t i m a t e  b u s i n e s s .  

MINNESOTA STATUTES $ 4  500.24, 500.221. Only c i t i z e n s  and a l i e n s  who a r e  per-  

manent r e s i d e n t s  may a c q u i r e  a g r i c u l t u r a l  land w i t h i n  t h e  S t a t e  of  Minn- 

e s o t a .    on residents who a c q u i r e  a g r i c u l t u r a l  land through f o r e c l o s u r e ,  

d e v i s e ,  o r  i n h e r i t a n c e  must d i s p o s e  of i t  w i t h i n  t h r e e  yea r s .  

No domes t ic  o r  f o r e i g n  c o r p o r a t i o n  may a c q u i r e  an i n t e r e s t  i n  ~ i n n e -  

s o t a  a g r i c u l t u r a l  l and ,  u n l e s s  e i g h t y  pe rcen t  (80%) of  i t s  s t o c k  i s  

he ld  by U.S. c i t i z e n s .  



MISSISSIPPI CODE 5 5  29-1-75, 89-1-23, MISSISSIPPI STATE CONSTITUTION ARTICLE 

4, SECTION 84 (19 ) .  The ~ i s s i s s i p p i  S t a t e  c o n s t i t u t i o n  r e q u i r e s  t h e  l e g i s l a -  

t u r e  t o  e n a c t  laws t o  " l i m i t ,  r e s t r i c t ,  o r  p revent"  non - r e s iden t  a l i e n s  

from owning M i s s i s s i p p i  l a n d s .  The a t a t u t o r y  law o f  ~ i s s i s s i ~ ~ i  p r o v i d e s  

t h a t  n o n r e s i d e n t  a l i e n s  who have n o t  d e c l a r e d  t h e i r  i n t e n t  t o  become 

c i t i z e n s  may n o t ,  g e n e r a l l y ,  ho ld  r e a l  e s t a t e  i n  ~ i s s i s s i p p i ,  under  pen- 

a l t y  of e s c h e a t .  Such d i s q u a l i f i e d  pe r sons  may, however, h o l d  r e a l  prop- 

e r t y  t o  s e c u r e  a  d e b t  and, c i t i z e n s  o f  Lebanon o r  S y r i a  may a c q u i r e  

M i s s i s s i p p i  p r o p e r t y  through i n h e r i t a n c e .  

Nonres ident  a l i e n s  and c o r p o r a t i o n s  composed, i n  whole o r  i n  p a r t ,  

of non re s iden t  a l i e n s  may n o t  a c q u i r e ,  d i r e c t l y  o r  i n d i r e c t l y ,  Missis- 

s i p p i  p u b l i c  l ands .  

MISSOURI REVISED STATUTES 5 5  442.560 t o  442.592. Nonres ident  a l i e n s  and for -  

e i g n  c o r p o r a t i o n s  may n o t  a c q u i r e  o r  ho ld  more than  f i v e  a c r e s  o f  ago 

r i c u l t u r a l  land i n  Mis sou r i ,  and l a n d s  acqu i r ed  by such  p e r s o n s  must 

be d i v e s t e d  w i t h i n  two yea r s .  

No c o r p o r a t i o n ,  domes t ic  o r  f o r e i g n ,  may ho ld  a g r i c u l t u r a l  l and  

o r  engage i n  farming,  d i r e c t l y  o r  i n d i r e c t l y .  

MONTANA REVISED CODES 5  91A-2-111. The r i g h t  o f  an a l i e n  t o  i n h e r i t  

r e a l  e s t a t e  i s  dependent  upon a  r e c i p r o c a l  r i g h t  a f f o r d e d  United S t a t e s  

c i t i z e n s  by t h e  a l i e n ' s  n a t i o n  o f  c i t i z e n s h i p .  

NEBRASKA REVISED STATUTES 5 5  76-402 t o  76-414. A l i e n s  may a c q u i r e  and ho ld  

t i t l e  t o  land w i t h i n  t h r e e  m i l e s  o f  a v i l l a g e ,  bu t  any o t h e r  land  t o  

which t hey  may a c q u i r e  t i t l e  must be s o l d  a f t e r  f i v e  yea r s .  Co rpo ra t i ons  



may h o l d  Nebraska l a n d  w i t h i n  t h e  c i t y  l i m i t s  of a  c i t y  o r  v i l l a g e  o r  

w i t h i n  t h r e e  m i l e s  of t h o s e  l i m i t s ,  and as r equ i r ed  f o r  manufacturing 

p l a n t s ,  petroleum s e r v i c e  s t a t i o n s ,  p u b l i c  u t i l i t i e s ,  common c a r r i e r s ,  

o r  bulk s t a t i o n s .  

Corpora t ions  not  i nco rpora t ed  i n  Nebraska may hold no land  i f  a  

m a j o r i t y  of t h e i r  d i r e c t o r s ,  execu t ive  o f f i c e r s  o r  s tockho lde r s  a r e  

nonres iden t  a l i e n s .  

NEVADA REVISED STATUTES 5 134-230. Nonresident  a l i e n s  may not  i n h e r i t  l and  

i n  Nevada u n l e s s  t h e i r  count ry  of c i t i z e n s h i p  a f f o r d s  U.S. c i t i z e n s  

r e c i p r o c a l  r i g h t s .  

NEW HAWSHIRE REVISED STATUTES §§  477.20 & 477.21. Nonresident  a l i e n s  may 

n o t  t a k e  o r  convey r e a l  p rope r ty  i n  t h e  S t a t e  of New Hampshire. 

NEW JERSEY STATUTES, TITLE 3A § 25-10. Where i t  appears  t h a t  a  nonres iden t  

a l i e n  l e g a t e e ,  b e n e f i c i a r y ,  o r  h e i r ,  would not  have t h e  b e n e f i t  and 

c o n t r o l  o v e r  New J e r s e y  p rope r ty  pass ing  t o  such a l i e n ,  t h e  New J e r -  

s e y  c o u r t  may hold t h e  p rope r ty  f o r  t h e  b e n e f i t  of t h e  a l i e n  

NEW MEXICO STATE CONSTITUTION, ARTICLE 11, SECTION 22. Under t h e  New Mexico 

S t a t e  C o n s t i t u t i o n ,  a l i e n s  " i n e l i g i b l e  t o  c i t i z e n s h i p  under t h e  laws of 

t h e  United S t a t e s "  and c o r p o r a t i o n s  i n  which a  ma jo r i ty  of t h e  s t o c k  i s  

owned by such a l i e n s  a r e  not permi t ted  t o  a c q u i r e  any i n t e r e s t  i n  r e a l  

e s t a t e ,  u n l e s s  o therwise  provided by law. A New Mexico p r i o r  s t a t u t e  

which provides  t h a t  " fo re igne r s "  may o therwise  hold land  has  been 

i n t e r p r e t e d  as i n a p p l i c a b l e  t o  nonres ident  a l i e n s .  N.  M. Code § 70-1-24; 

1929-30 At ty .  Gen. Op. 11. 



NORTH CAROLINA GENERAL STATUTES S 64-3. The r i g h t  o f  a  n o n r e s i d e n t  a l i e n  t o  

i nhe r i t ,  North Ca ro l ina  p r o p e r t i e s  i s  dependent  upon a r e c i p r o c a l  r i g h t  

under t h e  law of t h a t  p e r s o n ' s  count ry .  

NORTH DAKOTA CENTURY CODE S 10-06-01. No c o r p o r a t i o n ,  domest ic  o r  f o r e i g n ,  

may engage i n  t h e  b u s i n e s s e s  of  farming and a g r i c u l t u r e .  

OKLAHOMA STATUTES TITLE 18 S S  1.20, 951 t o  953, and TITLE 60 $ 5  121-124. 

No a l i e n s  except  bona f i d e  r e s i d e n t s  may hold  t i t l e  t o  land i n  Oklahoma, 

and any land he ld  by nonres iden t  a l i e n s  must b e  d i sposed  o f  w i t h i n  f i v e  

y e a r s  o f  a c q u i s i t i o n .  

No c o r p o r a t i o n  can  own r e a l  e s t a t e  w i t h i n  t h e  S t a t e  l o c a t e d  o u t s i d e  

of  an i nco rpo ra t ed  c i t y  o r  town, except  a s  n e c e s s a r y  and proper  f o r  t h e  

c a r r y i n g  out  o f  t h e  c o r p o r a t i o n ' s  a c t i v i t i e s ,  owned through f o r e c l o e u r e ,  

acqui red  f o r  l e a s e  o r  s a l e ,  o r  he ld  on ly  t i t u l a r l y .  P rope r ty  acqu i r ed  

through f o r e c l o s u r e  must be  d isposed  o f  w i t h i n  seven yea r s .  

No f o r e i g n  c o r p o r a t i o n s  may be organized  t o  own f a m l a n d  i n  Oklaho- 

ma nor  t o  engage i n  farming. 

OREGON REVISED STATUTES 5 273.255 & 517.010. A l i ens  who have n o t  d e c l a r e d  

t h e i r  i n t e n t  t o  become c i t i z e n s  may n o t  a c q u i r e  r e a l  e s t a t e  i n  Oregon. 

PENNSYLVANIA STATUTES, TITLE 68 S 32. A l i ens  may n o t  ho ld  land  exceeding  

5,000 a c r e s  nor  producing a  n e t  annual  income of  $20,000 i n  t h e  Common- 

weal th  o f  Pennsylvania.  

SOUTH CAROLINA STATE CONSTITUTION, ARTICLE 3, SECTION 35, AND SOUTH CAROLINA 

CODE S 27-13-30, The C o n s t i t u t i o n  of  t h e  S t a t e  of  South Ca ro l ina  re -  

q u i r e s  t h e  l e g i s l a t u r e  t o  e n a c t  laws l i m i t i n g  t h e  number o f  a c r e s  an 



a l i e n  o r  f o r e i g n  c o r p o r a t i o n  may own i n  t h e  S t a t e .  Under S t a t e  s t a t u t e s ,  

a l i e n s  and a l i e n - c o n t r o l l e d  c o r p o r a t i o n s  may not  ho ld  more than  500,000 

a c r e s  o f  land  wi th in  t h e  Sca t e  o f  South C a r o l i n a ,  except  f o r  a c q u i s i t i o n  

by f o r e c l o s u r e .  Land i n  exces s  of t h e  500,000 a c r e  l i m i t a t i o n  must be 

d isposed  o f  w i t h i n  f i v e  y e a r s  o f  a c q u i s i t i o n .  

SOUTH DAKOTA COMPILED LAWS 8 47-9A. Ne i the r  f o r e i g n  no r  domest ic  corpora-  

t i o n s  may own farmland i n  t h e  S t a t e  o f  South Dakota. 

TEXAS REVISED CIVIL STATUTES, ART. 1302-4.01 t o  1302-4.06. Nei ther  domest ic  

no r  f o r e i g n  c o r p o r a t i o n s  may own l and  i n  Texas, beyond t h a t  r e q u i r e d  t o  

do b u s i n e s s ,  and exces s  l a n d s  must b e  d isposed  of w i th in  f i f t e e n  y e a r s  

of  a c q u i s i t i o n .  

WISCONSIN STATUTES S 710.02. A nonres iden t  a l i e n  o r  c o r p o r a t i o n  i n  which 

twenty pe rcen t  (20%) o r  more of t h e  s t o c k  i s  he ld  by nonres iden t  a l i e n s  

cannot  ho ld  more than 640 a c r e s  o f  land i n  Wisconsin, u n l e s s  acqui red  

by f o r e c l o s u r e  o r  i n h e r i t a n c e .  

WYOMING STATUTES S 34-15-101. Nonresident  a l i e n s  i n e l i g i b l e  f o r  c i t i z e n s h i p  

may no t  own, a c q u i r e ,  pos ses s  o r  t r a n s f e r  r e a l  p rope r ty  i n  t h e  S t a t e  of  

Wyoming, u n l e s s  t h e  f o r e i g n  coun t ry  o f  which such i n d i v i d u a l  i s  a  c i t i -  

zen a f f o r d s  r e c i p r o c a l  r i g h t s  o f  ownership t o  United S t a t e s  c i t i z e n s .  

B. S t a t e  S t a t u t e s  Requi r ing  Report ing of Fore ign  P rope r ty  Ownership 

ARIZONA REVISED STATUTES 5 33-1204. Where a  t r u s t e e  o r  cus tod ian  i s  appoint-  

ed t o  a c q u i r e  o r  hold r e a l  e s t a t e  f o r  a  non res iden t  a l i e n ,  an annual  

r e p o r t  must be f i l e d  with t h e  S e c r e t a r y  of  S t a t e  and t h e  county  r e c o r d e r  



f o r  t h e  county  i n  which t h e  land i s  s i t u a t e d .  

IOWA CODE 5 567.9. Every n o n r e s i d e n t  a lFen  owning o r  l e a s i n g  a g r i c u l t u r a l  

land i n  t h e  S t a t e  o r  engaged i n  farming o u t s i d e  t h e  c o r p o r a t e  l i m i t s  

of a  c i t y  i n  Iowa must f i l e  an annual  r e p o r t  w i th  t h e  S e c r e t a r y  o f  

S t a t e .  

MINNESOTA STATUTE $ 500.221. Where an a l i e n  a c q u i r e s  a g r i c u l t u r a l  l and  with-  

i n  t h e  S t a t e  p r i o r  t o  May 27, 1977, b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  

p r o h i b i t i o n  a g a i n s t  such a c q u i s i t i o n ,  h e  o r  she  must f i l e  a  r e p o r t  w i th  

t h e  commissioner of A g r i c u l t u r e  w i t h i n  90 days  t h e r e o f .  

WEST V I R G I N I A  CODE S 11-12-75. Any c o r p o r a t i o n  which wishes  t o  own more t h a n  

10,000 a c r e s  o f  land w i t h i n  t h e  S t a t e  must app ly  t o  t h e  S e c r e t a r y  o f  t h e  

S t a t e .  F a i l u r e  t o  comply s u b j e c t s  t h e  c o r p o r a t i o n  t o  a  f i n e  o f  from 

twenty-f ive t o  500 d o l l a r s .  

Howard Z a r i t s k ~  
L e g i s l a t i v e  A t to rney  
American Law D i v i s i o n  
June 24, 1980 
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