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ABSTRACT 

The b a s i c  Uni ted  S t a t e s  law govern ing  immigra t ion  and n a t u r a l i z a t i o n  i s  

c o n t a i n e d  i n  t h e  Immigrat ion and N a t i o n a l i t y  Act of  1952, a s  amended ( 8  U.S.C. 

1101 e t  s e q . ) .  The f o l l o w i n g  q u e s t i o n s  and answers  have been  p r e p a r e d  t o  ex- -- 
p l a i n  t h e  way i n  which t h e  Immigra t ion  and N a t i o n a l i t y  Act a s  amended t h r o u g h  

1981 r e g u l a t e s  t h e  e n t r y  of a l i e n s  f o r  permanent and temporary  r e s i d e n c e  i n  t h e  

Uni ted  S t a t e s ,  and o t h e r  ma jor  p r o v i s i o n s  of t h e  law. Emphasis i s  p l a c e d  on 

s u b j e c t s  which have been of p a r t i c u l a r  i n t e r e s t  t o  t h e  Congress  i n  r e c e n t  y e a r s .  

T h i s  s u p e r s e d e s  CRS Repor t  No. 81-65 EPW. 
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THE IMMIGRATION AND NATIONALITY ACT--QUESTIONS AND ANSWERS 

The basic United States law governing immigration and naturalization is 

contained in the Immigration and Nationality Act of 1952, as amended (8 U.S.C. 

1101 - et 5.). The following questions and answers have been prepared to ex- 

plain the way in which the Immigration and Nationality Act as amended through 

1981 regulates the entry of aliens for permanent and temporary residence in the 

United States, and other major provisions of the law. Emphasis is placed on 

subjects which have been of particular interest to the Congress in recent years. 

Immigration law and policy are widely agreed to be in need of revision and 

reform. An effort in this direction began with the creation by the 95th Con- 

gress of the Select Commission on Immigration and Refugee Policy. The Select 

Commission reported to the President and the Congress in early 1981, and its 

recommendations were the subject of joint hearings by the Senate Judiciary Sub- 

commitee on Immigration and Refugee Policy and the House Judiciary Subcommittee 

on Immigration, Refugees, and International Law, as well as a Cabinet-level 

review by the Reagan Administration. 

(1) What is the difference between an alien, an immigrant, and a nonimmigrant, 
as the terms are used in the Immigration and Nationality Act? 

The Immigration and Nationality Act defines an alien as "any person not a 

citizen or national of the United States," and sets Corth the conditions under 

which aliens may enter this country. A basic distinction is made between immi- 

grants and nonimmigrants. Immigrants are those aliens who are lawfully admitted 

for permanent residence. Nonimmigrants are granted temporary admission for such 

purposes as tourism or temporary business trips. Fewer immigrants than nonimi- 

grants are admitted, and the conditions of t h e i r  '--q=sion are more stringent. 



Once they are admitted, immigrants are subject to fewer restrictions than 

nonimmigrants. For example, while some nonimmigrants are admitted for the ex- 

press purpose of temporary employment, most nonimmigrants--including all tour- 

ists--are prohibited from legally accepting employment. Immigrants, on the 

other hand, may freely accept and change employment. All nonimmigrants are re- 

quired to leave the country at the end of their allotted time. Immigrants, in 

contrast, are admitted permanently and may apply for U.S. citizenship through 

the naturalization process. 

(2) What are the numerical restrictions on immigration? How many immigrants 
are admitted annuallv? 

Numerically restricted immigration is limited to 270,000 a year, exclusive 

of refugees. Under this worldwide ceiling, each independent country is restrict- 

ed to a maximum of 20,000 immigrant visas, a number reached in recent years by 

China, Jamaica, Korea, Mexico, and the Philippines. Territories and possessions 

of independent countries are limited to 600 immigrant visas annually. 

Additionally, there are several categories of immigrants which are exempt 

from numerical restrictions. Most exempt entrants are the immediate relatives 

of U.S. citizens, defined by the law to include the children and spouses of U.S. 

citizens, and the parents of U.S. citizens aged 21 or over. Congress has also 

passed special legislation to allow specific groups such as the Cuban and Indo- 

chinese refugees to obtain immigrant status outside the numerical limits. 

Statistics follow on the number of immigrants admitted over the 10-year 

period fiscal 1970-1979 : 



( 3 )  What i s  t h e  p r e f e r e n c e  sys tem,  and how does  i t  work? 

Immigrant v i s a s  a v a i l a b l e  under  t h e  c u r r e n t  worldwide c e i l i n g  of 270,000 

a r e  d i s t r i b u t e d  a c c o r d i n g  t o  a s i x - c a t e g o r y  p r e f e r e n c e  sys tem which g i v e s  p r i -  

o r i t y  t o  f a m i l y  members and t h o s e  w i t h  needed s k i l l s ,  a s  f o l l o w s :  

F i r s t  p r e f e r e n c e  (unmar r i ed  s o n s  and d a u g h t e r s  of U.S. c i t i z e n s ) :  
20 p e r c e n t  of t h e  o v e r a l l  l i m i t a t i o n  of 270,000 i n  any  f i s c a l  y e a r ;  

Second p r e f e r e n c e  ( s p o u s e s  and unmarr ied  s o n s  and d a u g h t e r s  of 
a l i e n s  l a w f u l l y  a d m i t t e d  f o r  permanent r e s i d e n c e ) :  26 p e r c e n t  
of o v e r a l l  l i m i t a t i o n ,  p l u s  any numbers n o t  r e q u i r e d  f o r  f i r s t  
p r e f e r e n c e ;  

T h i r d  p r e f e r e n c e  (members of  t h e  p r o f e s s i o n s  o r  p e r s o n s  of 
e x c e p t i o n a l  a b i l i t y  i n  t h e  s c i e n c e s  and a r t s ) :  1 0  p e r c e n t  of 
o v e r a l l  l i m i t a t i o n ;  

F o u r t h  p r e f e r e n c e  ( m a r r i e d  s o n s  and d a u g h t e r s  of U.S. c i t i z e n s ) :  
10 p e r c e n t  of o v e r a l l  l i m i t a t i o n ,  p l u s  any  numbers n o t  r e q u i r e d  
by t h e  f i r s t  t h r e e  p r e f e r e n c e  c a t e g o r i e s ;  

F i f t h  p r e f e r e n c e  ( b r o t h e r s  and s i s t e r s  of U.S. c i t i z e n s  21 y e a r s  
of a g e  o r  o v e r ) :  24  p e r c e n t  of o v e r a l l  l i m i t a t i o n ,  p l u s  any  
numbers no t  r e q u i r e d  by t h e  f i r s t  f o u r  p r e f e r e n c e  c a t e g o r i e s ;  

S i x t h  p r e f e r e n c e  ( s k i l l e d  and u n s k i l l e d  workers  i n  s h o r t  
s u p p l y ) :  10  p e r c e n t  of  o v e r a l l  l i m i t a t i o n ;  

Nonpreference  ( o t h e r  immigran t s ) :  numbers n o t  used by t h e  
s i x  p r e f e r e n c e  c a t e g o r i e s .  

Immigrant v i s a s  a r e  made a v a i l a b l e  under  t h e  p r e f e r e n c e  sys tem t o  t h e  var-  

i o u s  c o u n t r i e s  on a  f i r s t - c o m e ,  f i r s t - s e r v e d  b a s i s ,  n o t  t o  exceed 20,000 p e r  

c o u n t r y  a  y e a r .  However, i f  a  c o u n t r y  h a s  t h e  maximum t o t a l  of 20,000 made a- 

v a i l a b l e  t o  i t  i n  a  g i v e n  y e a r ,  i n  t h e  f o l l o w i n g  y e a r  v i s a s  w i l l  b e  made a v a i l -  

a b l e  t o  t h a t  c o u n t r y  a c c o r d i n g  t o  t h e  p e r c e n t a g e s  a s s i g n e d  each p r e f e r e n c e  c a t e -  

gory ,  i n  o r d e r  t o  i n s u r e  e q u i t a b l e  d i s t r i b u t i o n .  



( 4 )  What a r e  t h e  d i f f e r e n t  c a t e g o r i e s  of nonimmigrants,  and how many a r e  
a d m i t t e d ?  

Nonimmigrants a r e  a l i e n s  a d m i t t e d  f o r  a s p e c i f i e d  p e r i o d  of t i m e  and f o r  a 

s p e c i f i c  purpose ,  and a r e  r e q u i r e d  t o  l e a v e  a t  t h e  end of t h e i r  a u t h o r i z e d  s t a y .  

The Immigrat ion and N a t i o n a l i t y  Act d e f i n e s  13  d i f f e r e n t  c a t e g o r i e s  of nonimmi- 

g r a n t s ,  a s  f o l l o w s :  (A) o f f i c i a l s  of f o r e i g n  governments,  (B) temporary v i s i -  

t o r s  f o r  b u s i n e s s  o r  p l e a s u r e  ( t o u r i s t s ) ,  (C) a l i e n s  i n  t r a n s i t  th rough  t h e  

Uni ted  S t a t e s ,  ( D )  a l i e n  crewmen, ( E )  t r e a t y  a l i e n s ,  ( F )  academic f o r e i g n  s t u -  

d e n t s ,  (G)  i n t e r n a t i o n a l  o r g a n i z a t i o n  a l i e n s ,  (H) temporary workers ,  ( I )  repre-  

s e n t a t i v e s  of f o r e i g n  i n f o r m a t i o n  media, (J)  exchange v i s i t o r s ,  ( K )  f i a n c e e s  and 

f i a n c e s  of U.S. c i t i z e n s ,  ( L )  intracompany t r a n s f e r e e s ,  and ( M )  nonacademic 

f o r e i g n  s t u d e n t s .  

By f a r  t h e  g r e a t e s t  number of nonimmigrants e n t e r  a s  t o u r i s t s .  Of t h e  

9,343,710 nonimmigrants a d m i t t e d  i n  f i s c a l  y e a r  1978, 6,642,685 were  t o u r i s t s ,  

o r  temporary v i s i t o r s  f o r  p l e a s u r e  ("B-2" nonimmigrant v i s a  c l a s s i f i c a t i o n ) ,  and 

800,652 were temporary v i s i t o r s  f o r  b u s i n e s s  ("B-1" nonimmigrant v i s a  c l a s s i f i -  

c a t i o n ) .  O t h e r  c a t e g o r i e s  of p a r t i c u l a r  i n t e r e s t  i n  r e c e n t  y e a r s  a r e  "F" f o r  

e i g n  s t u d e n t s ,  who accounted f o r  187,030 of t h e  FY 1978 nonimmigrant e n t r i e s ;  

"H" temporary  workers ,  who accounted f o r  62,979 FY 1978 e n t r i e s ;  and "J" ex- 

change v i s i t o r s ,  who accounted f o r  53,319 FY 1978 e n t r i e s .  

( 5 )  What p r o v i s i o n  i s  made f o r  t h e  admiss ion  of temporary workers? 

The p r i n c i p a l  nonimmigrant c a t e g o r y  p r o v i d i n g  f o r  t h e  e n t r y  of  temporary 

a l i e n  workers  a t  t h e  r e q u e s t  of U.S. employers i s  t h e  "H" temporary worker c a t e -  

gory  (Sec.  101(a ) (15) (H) ;  8 U.S.C. 1101(a ) (15) (H) ) .  It  c o n s i s t s  of f o u r  subsec- 

t i o n s :  ( i )  workers  of d i s t i n g u i s h e d  m e r i t  and a b i l i t y ,  ( i i )  o t h e r  temporary  

workers  e n t e r i n g  t o  perform work which i s  i t s e l f  temporary i n  n a t u r e ,  provided 

s i m i l a r l y  s k i l l e d  U.S. workers  a r e  not  a v a i l a b l e  ("H-2" workers ) ,  ( i i i )  t r a i n e e s ,  



( i v )  and t h e  spouses  and c h i l d r e n  of t h e  above.  The "H-2" p r o v i s i o n ,  a s  i t  i s  

commonly r e f e r r e d  t o ,  i s  t h e  most wide ly  used ,  and i s  a d m i n i s t e r e d  by t h e  De- 

par tment  of J u s t i c e  i n  c o n s u l t a t i o n  w i t h  t h e  Department of Labor.  

The l a r g e s t  temporary  worker  program o p e r a t i n g  under  t h e  a u t h o r i t y  of  t h e  

H-2 p r o v i s i o n  i s  t h e  s o - c a l l e d  BWI ( B r i t i s h  West I n d i e s )  program, u n d e r  which 

s e a s o n a l  a g r i c u l t u r a l  workers  from t h e  Car ibbean  i s l a n d s  e n t e r ,  p r i n c i p a l l y  f o r  

employment on t h e  E a s t  Coas t  a s  s u g a r  c a n e  c u t t e r s  and a p p l e  p i c k e r s .  The num- 

b e r  of BWI workers  a d m i t t e d  a n n u a l l y  h a s  been i n  t h e  g e n e r a l  v i c i n i t y  o f  12,000 

s i n c e  1960, r ang ing  from 9,000 t o  15,000.  T h i s  i s  a  much lower  r a n g e  of  numbers 

t h a n  was a d m i t t e d  under  t h e  Mexican B r a c e r o  Program, a u t h o r i z e d  f i r s t  by t r e a t y  

and t h e n  by a n  amendment t o  t h e  A g r i c u l t u r a l  Act of 1949 d u r i n g  t h e  p e r i o d  1943- 

1964. Annual admiss ions  of s e a s o n a l  a g r i c u l t u r a l  workers  from Mexico u n d e r  t h i s  

program exceeded 400,000 d u r i n g  t h e  second h a l f  of  t h e  1950s .  

( 6 )  How a r e  groups  of r e f u g e e s  a d m i t t e d  t o  t h e  Uni ted  S t a t e s ?  

A l l  r e f u g e e s  a r e  a d m i t t e d  t o  t h e  Uni ted  S t a t e s  under  t h e  a u t h o r i t y  of  t h e  

Immigrat ion and N a t i o n a l i t y  Ac t ,  a s  amended by t h e  Refugee Act  of 1980 (Ac t  of  

March 1 7 ,  1980; P.L. 96-212; 94 S t a t .  102) .  Refugee a d m i s s i o n s  a r e  s e p a r a t e  

from immigrant admiss ions ;  t h e y  a r e  s u b j e c t  t o  n e i t h e r  t h e  worldwide c e i l i n g  and 

per-country  l i m i t s ,  n o r  t o  t h e  p r e f e r e n c e  sys tem.  

The term " re fugee"  i s  d e f i n e d  by t h e  l a w  t o  conform w i t h  t h e  d e f i n i t i o n  

used i n  t h e  Uni ted  N a t i o n s ' P r o t o c o l  and Convent ion R e l a t i n g  t o  t h e  S t a t u s  of 

Refugees ,  t o  which t h e  Uni ted  S t a t e s  i s  a  p a r t y .  A  " r e f u g e e "  i s  a  p e r s o n  who i s  

u n w i l l i n g  o r  u n a b l e  t o  r e t u r n  t o  h i s  c o u n t r y  of  n a t i o n a l i t y  o r  h a b i t u a l  r e s i -  

dence because  of p e r s e c u t i o n  o r  a  well-founded f e a r  of  p e r s e c u t i o n  on a c c o u n t  

of  r a c e ,  r e l i g i o n ,  n a t i o n a l i t y ,  membership i n  a  p a r t i c u l a r  s o c i a l  g roup ,  o r  po- 

l i t i c a l  o p i n i o n  (Sec.  101(a ) (42) ;  8 U.S.C. 1101(a ) (42) ) .  



The law p r o v i d e s  f o r  a  "normal f low" of up t o  50,000 r e f u g e e s  a  y e a r  

through f i s c a l  y e a r  1982. T h i s  number may be  i n c r e a s e d  i f  t h e  P r e s i d e n t  d e t e r -  

mines a f t e r  a p p r o p r i a t e  c o n s u l t a t i o n  w i t h  t h e  Congress t h a t  a  l a r g e r  number i s  

j u s t i f i e d  by h u m a n i t a r i a n  concerns  o r  i s  o t h e r w i s e  i n  t h e  n a t i o n a l  i n t e r e s t .  

The number was s e t  a t  231,700 f o r  FY 1980 and 217,000 f o r  1981, i n c l u d i n g  

168,000 Indoch inese  r e f u g e e s  each y e a r .  The FY 1982 f i g u r e  i s  140,000,  

i n c l u d i n g  100,000 Indoch inese  r e f u g e e s .  

The a l l o c a t i o n  of r e f u g e e  admiss ions  among r e f u g e e  groups  i s  determined a t  

t h e  beg inn ing  of each f i s c a l  y e a r  by t h e  P r e s i d e n t  a f t e r  c o n s u l t a t i o n  w i t h  t h e  

Congress,  a s  w i l l  be t h e  t o t a l  annua l  number beginning i n  f i s c a l  y e a r  1983 (Sec .  

207(a ) ;  8 U.S.C= 1 1 5 7 ( a ) ) .  I f ,  d u r i n g  t h e  c o u r s e  of a  g i v e n  y e a r ,  t h e  P r e s i d e n t  

de te rmines  a f t e r  a p p r o p r i a t e  c o n s u l t a t i o n  w i t h  t h e  Congress t h a t  a n  u n f o r e s e e n  

emergency r e f u g e e  s i t u a t i o n  e x i s t s  and t h a t  t h e  admiss ion  of t h e  r e f u g e e s  i s  

j u s t i f i e d  by g r a v e  humani ta r i an  concerns  o r  i s  o t h e r w i s e  i n  t h e  n a t i o n a l  i n t e r -  

e s t ,  h e  may s p e c i f y  a n  a d d i t i o n a l  number of r e f u g e e s  t o  be  a d m i t t e d  d u r i n g  t h e  

succeed ing  12-month p e r i o d  (Sec .  207(b) ;  8  U.S.C. 1 1 5 7 ( b ) ) .  

I f  found e l i g i b l e ,  r e f u g e e s  may have t h e i r  s t a t u s  a d j u s t e d  t o  t h a t  of i m m i -  

g r a n t ,  o r  permanent r e s i d e n t  a l i e n ,  a f t e r  r e s i d e n c e  i n  t h e  Uni ted  S t a t e s  f o r  a  

y e a r ,  w i t h o u t  r egard  t o  any numerical  l i m i t a t i o n s  (Sec .  209; 8 U.S.C. 1159) .  Ti- 

t l e  I V  of t h e  Immigrat ion and N a t i o n a l i t y  Act p r o v i d e s  f o r  r e f u g e e  r e s e t t l e m e n t  

a s s i s t a n c e ,  which i s  g e n e r a l l y  a v a i l a b l e  f o r  not  more t h a n  3 y e a r s  a f t e r  e n t r y .  

( 7 )  Are t h e r e  r e f u g e e - r e l a t e d  p r o v i s i o n s  f o r  i n d i v i d u a l s ,  i n  a d d i t i o n  t o  t h e  
p rocedures  f o r  r e g u l a r  and emergency r e f u g e e  group admiss ions  d e s c r i b e d  
above? 

P r o v i s i o n  i s  made f o r  t h e  g r a n t i n g  of asylum on a  case-by-case b a s i s  t o  

a l i e n s  who meet t h e  d e f i n i t i o n  of  " re fugee"  and who a r e  p h y s i c a l l y  p r e s e n t  i n  t h e  

Uni ted  S t a t e s  o r  a t  a  l a n d  b o r d e r  o r  p o r t  of e n t r y ,  r e g a r d l e s s  of t h e i r  s t s t u s  

(Sec .  208; 8 U.S.C. 1158;. Adjustment t o  immigrant s t a t u s  by a l i e n s  who have 
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been g r a n t e d  asylum i s  l i m i t e d  t o  5,000 a  y e a r ,  a f t e r  a  y e a r ' s  r e s i d e n c e  i n  t h e  

Uni ted  S t a t e s .  

A d d i t i o n a l l y ,  t h e  A t t o r n e y  Genera l  i s  r e q u i r e d  t o  w i t h h o l d  t h e  d e p o r t a t i o n  

of  any  a l i e n ,  w i t h  c e r t a i n  s p e c i f i e d  e x c e p t i o n s ,  i f  h e  d e t e r m i n e s  t h a t  upon t h e  

a l i e n ' s  r e t u r n  home, h i s  l i f e  o r  freedom would be  t h r e a t e n e d  on accoun t  of r a c e ,  

r e l i g i o n ,  n a t i o n a l i t y ,  membership i n  a  p a r t i c u l a r  s o c i a l  g roup ,  o r  p o l i t i c a l  

o p i n i o n  (Sec .  243(h) ;  8 U.S.C. 1 2 5 3 ( h ) ) .  

F i n a l l y ,  i n d i v i d u a l  r e f u g e e s  may be  a d m i t t e d  under  t h e  p a r o l e  p r o v i s i o n  of 

t h e  Immigra t ion  and N a t i o n a l i t y  Act i n  c e r t a i n  na r rowly  d e f i n e d  c a s e s .  T h i s  

p r o v i s i o n  a u t h o r i z e s  t h e  A t t o r n e y  Genera l  t o  p a r o l e  any  a l i e n  i n t o  t h e  U n i t e d  

S t a t e s  t e m p o r a r i l y ,  a t  h i s  d i s c r e t i o n  and under  c o n d i t i o n s  h e  p r e s c r i b e s ,  i n  

emergencies  o r  f o r  r e a s o n s  i n  t h e  p u b l i c  i n t e r e s t .  Whi le  p a r o l e  i s  n o t  admis- 

s i o n  f o r  permanent r e s i d e n c e ,  under  c e r t a i n  c i r c u m s t a n c e s  a  p a r o l e e  may a d j u s t  

t o  immigrant s t a t u s .  The p a r o l e  p r o v i s i o n  h a s  been used i n  t h e  p a s t  f o r  t h e  ad- 

m i s s i o n  of  g roups  of  r e f u g e e s ,  i n c l u d i n g  Hungar ians ,  Cubans, and I n d o c h i n e s e .  

I t  was amended i n  1980 t o  s p e c i f i c a l l y  r e s t r i c t  i t s  u s e  f o r  t h e  a d m i s s i o n  of 

r e f u g e e s  t o  i n d i v i d u a l  c a s e s  where t h e  A t t o r n e y  G e n e r a l  d e t e r m i n e s  t h a t  compel- 

l i n g  r e a s o n s  i n  t h e  p u b l i c  i n t e r e s t  r e q u i r e  t h e  a l i e n ' s  p a r o l e  r a t h e r  t h a n  h i s  

admiss ion  a s  a  r e f u g e e  (Sec .  2 1 2 ( d ) ( 5 ) ;  8  U.S.C. 1 1 8 2 ( d ) ( 5 ) ) .  

(8) What i s  a  commuter a l i e n ,  o r  "green-card commuter?" 

Commuter a l i e n s ,  sometimes r e f e r r e d  t o  a s  "green-card commuters," a r e  a l i -  

ens  who have been a d m i t t e d  a s  immigrants ,  f o r  permanent r e s i d e n c e ,  and who l i v e  

i n  e i t h e r  Canada o r  Mexico and commute t o  t h e  Uni ted  S t a t e s  f o r  d a i l y  o r  season-  

a l  employment. The l e g a l i t y  of t h e  commuter s t a t u s  h a s  been c h a l l e n g e d  i n  t h e  

c o u r t s ,  b u t  was upheld  by t h e  U.S. Supreme Cour t  i n  Saxbe v .  Bus tos ,  419 U.S. 65 

(1974) .  The number of  commuters r eporced  a s  of  DecemSer 1981 was 47,866,  o f  



which 39,949 commuted across the Mexican border, and 7,917 commuted across the 

Canadian border. 

The card used by the commuter to enable him to pass freely across the U.S. 

border as an immigrant legally entitled to work in this country is no longer 

the green border crossing identification card once used, but the alien registra- 

tion receipt card (Form 1-151 or the more recent Form 1-551) issued by the U.S. 

Immigration and Naturalization Service (INS) to immigrants. In addition, com- 

muters are required to possess a Form 1-178, the commuter status card, which is 

issued every 6 months as proof of employment in the United States. 

(9) What is an illegal or undocumented alien? 

Illegal aliens are aliens who have violated the immigration law. The 

phrase is a popular expression, rather than a term defined in the Immigration 

and Nationality Act. It generally refers to two categories of immigration law 

violators. Most illegal aliens enter the United States illegally, bypassing in- 

spection. A smaller number enter the United States legally, usually as nonimi- 

grants, and violate the terms of their admission, usually by overstaying and ac- 

cepting unauthorized employment. The term "illegal alien" is disliked by some, 

partly because of the connotation of criminality. Synonomous terms are undocu- 

mented alien, undocumented worker, illegal immigrant, and deportable alien. 

The number of illegal or undocumented aliens in the United States is not 

known. The most frequently cited estimates of the illegal population range from 

3 to 6 million. There were 953,425 apprehensions in fiscal year 1981, of which 

an unknown number were multiple apprehensions of the same people. 

(10) What provisions of the Immigration and Nationality Act apply specifically 
to illegal, or undocumented aliens? 

Under section 275 (8 U.S.C. 1325), any alien who enters the United States 

without examination by INS or through misrepresentation or fraud, is guilty of a 



misdemeanor punishable  by up t o  6  months' imprisonment and/or  a  $500 f i n e .  A 

second o f f ense  i s  a  f e lony ,  punishable  by not  more t han  2  y e a r s '  imprisonment 

and/or  a  $1,000 f i n e .  Sec t ion  276 (8 U.S.C. 1326) provides  t h a t  a n  a l i e n  who 

was prev ious ly  deported and who e n t e r s  without  permiss ion  from t h e  At torney  Gen- 

e r a l  i s  g u i l t y  of a  fe lony  punishable  by not  more t han  2 y e a r s '  imprisonment, 

and/or  a  f i n e  of $1,000. 

Sec t ion  274(a) of t h e  Immigration and N a t i o n a l i t y  Act (8  U.S.C. 1324) de- 

f i n e s  t h e  smuggling, harbor ing ,  t r a n s p o r t i n g ,  o r  encouraging of i l l e g a l  e n t r a n t s  

a s  f e l o n i e s ,  punishable  by a  f i n e  not  exceeding $2,000 and/or  by imprisonment 

f o r  a  term not  exceeding 5  y e a r s ,  f o r  each a l i e n  involved;  i t  a l s o  p rov ides  f o r  

t h e  s e i z u r e  and f o r f e i t u r e  of v e h i c l e s  used i n  i l l e g a l  t r a n s p o r t a t i o n .  However, 

t h e  law s p e c i f i c a l l y  exempts t h e  employment of i l l e g a l  e n t r a n t s  from t h e  penal- 

t i e s  a t t ached  t o  harboring.  S e c t i o n  274(a)(4)  c o n t a i n s  t h e  fo l lowing  proviso :  

"Provided, however, That f o r  t h e  purposes of t h i s  s e c t i o n ,  employment ( i n c l u d i n g  

t h e  u sua l  and normal p r a c t i c e s  i n c i d e n t  t o  employment) s h a l l  not  be deemed t o  

c o n s t i t u t e  harboring."  

Al iens  who accept  employment o r  o therwise  v i o l a t e  t h e  cond i t i ons  of t h e i r  

admission a r e  s u b j e c t  t o  d e p o r t a t i o n  under Sec. 241(a)(9)  of t h e  Act ( 8  U.S.C. 

1251(a ) (9 ) ) ,  which provides  t h a t  a n  a l i e n  s h a l l  be depor ted  i f  h e  "was admi t ted  

a s  a  nonimmigrant and f a i l e d  t o  ma in t a in  t h e  nonimmigrant s t a t u s  i n  which h e  was 

admit ted o r  t o  which i t  was changed pursuant  t o  Sec. 248, o r  t o  comply w i t h  t h e  

cond i t i ons  of any such s t a t u s . "  Al iens  who accep t  unauthorized employment a r e  

a l s o  p roh ib i t ed  from a d j u s t i n g  t h e i r  s t a t u s  from t h a t  of nonimmigrant t o  t h a t  of 

permanent r e s i d e n t  a l i e n  (immigrant) wh i l e  remaining i n  t h i s  count ry  (Sec. 

24S(c); 8 U.S.C. 1 2 5 5 ~ ) .  
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What o t h e r  c r i t e r i a  e x i s t  f o r  t h e  admiss ion  of a l i e n s ,  and f o r  t h e i r  
remaining i n  t h e  United S t a t e s ?  

The Immigrat ion and N a t i o n a l i t y  Act s e t s  f o r t h  33 grounds f o r  e x c l u s i o n  of 

a l i e n s .  A l l  a l i e n s  must s a t i s f y  a d m i t t i n g  o f f i c i a l s  t h a t  t h e y  a r e  no t  e x c l u d a b l e  

under  t h e s e  p r o v i s i o n s  u n l e s s  t h e  p r o v i s i o n s  a r e  waived o r  o t h e r w i s e  d e c l a r e d  

i n a p p l i c a b l e  ( e .g . ,  i n  t h e  c a s e  of r e f u g e e s ) .  The A t t o r n e y  Genera l  i s  g i v e n  

d i s c r e t i o n a r y  a u t h o r i t y  t o  waive  most of t h e  p r o v i s i o n s  a s  t h e y  a p p l y  t o  nonim- 

m i g r a n t s ,  bu t  r e l a t i v e l y  few may be  waived f o r  immigrants .  The grounds  f o r  ex- 

c l u s i o n  r e l a t e  g e n e r a l l y  t o  p e r s o n a l  q u a l i f i c a t i o n s ,  i n c l u d i n g  h e a l t h ,  economic 

and o c c u p a t i o n a l  s t a t u s ,  and l i t e r a c y ;  misconduct ,  i n c l u d i n g  c r i m i n a l  b e h a v i o r ,  

immora l i ty ,  p o t e n t i a l l y  s u b v e r s i v e  a c t i v i t i e s  o r  a f f i l i a t i o n s ,  and d r a f t  eva- 

s i o n ;  and f o r m a l i t i e s  i n  a p p l i c a t i o n  f o r  e n t r y ,  i n c l u d i n g  documentary 

requ i rements .  

The Immigrat ion and N a t i o n a l i t y  Act a l s o  i n c l u d e s  a  l i s t  of 19 grounds  f o r  

d e p o r t a t i o n ,  many of which a r e  r e l a t e d  t o  t h e  grounds  f o r  e x c l u s i o n .  The v a s t  

m a j o r i t y  of d e p o r t a b l e  a l i e n s  a r e  a l i e n s  who e n t e r e d  i l l e g a l l y  w i t h o u t  inspec-  

t i o n .  Most a r e  g r a n t e d  v o l u n t a r y  d e p a r t u r e  r a t h e r  t h a n  be ing  p rosecu ted  under  

t h e  p e n a l t y  p r o v i s i o n s  f o r  i l l e g a l  e n t r y ,  o r  undergoing fo rmal  d e p o r t a t i o n  

procedures .  

Three  of t h e  grounds  f o r  e x c l u s i o n  which have been of p a r t i c u l a r  i n t e r e s t  

t o  t h e  Congress r e c e n t l y  a r e  t h o s e  r e l a t i n g  t o  l a b o r  c e r t i f i c a t i o n ,  t h e  admis- 

s i o n  of a l i e n s  l i k e l y  t o  become p u b l i c  c h a r g e s ,  and t h e  admiss ion  of members o r  

a f f i l i a t e s  of  t h e  Communist p a r t y .  These a r e  d i s c u s s e d  below. 

( 1 2 )  What i s  l a b o r  c e r t i f i c a t i o n ?  

Labor c e r t i f i c a t i o n  r e f e r s  t o  Sec.  2 1 2 ( a ) ( 1 4 )  ( 8  U.S.C. 1 1 8 2 ( a ) ( 1 4 ) ,  one 

of t h e  33 grounds  f o r  e x c l u s i o n  i t e m i z e d  by t h e  Immigrat ion and N a t i o n a l i t y  Act. 

It  i s  l i m i t e d  i n  a p p l i c a b i l i t y  t o  would-be immigrants s e e k i n g  e n t r y  under  t h e  
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o c c u p a t i o n a l  p r e f e r e n c e s  ( t h i r d  and s i x t h ) ,  and t o  a l i e n s  who w i l l  b e  employed 

i n  t h e  Uni ted  S t a t e s  who a r e  s e e k i n g  e n t r y  a s  n o n p r e f e r e n c e  immigrants .  A l i e n s  

s e e k i n g  t o  e n t e r  a s  immigrants  u n d e r  t h e s e  c l a s s i f i c a t i o n s  may do  s o  o n l y  i f  t h e  

S e c r e t a r y  of Labor c e r t i f i e s  t h a t  t h e r e  a r e  n o t  s u f f i c i e n t  " a b l e ,  w i l l i n g ,  

q u a l i f i e d ,  and a v a i l a b l e "  U.S. workers ,  and t h a t  t h e  a l i e n ' s  a d m i s s i o n  w i l l  n o t  

a d v e r s e l y  a f f e c t  t h e  wages and working c o n d i t i o n s  of s i m i l a r l y  employed U.S. 

workers .  

The purpose  of t h e  l a b o r  c e r t i f i c a t i o n  p r o v i s i o n  i s  t o  p r o t e c t  U.S. workers  

from a d v e r s e  c o m p e t i t i o n  from a l i e n  l a b o r .  I t  h a s  been c r i t i c i z e d  o n  t h e  

grounds  t h a t  i t  i s  unduly  cumbersome t o  a d m i n i s t e r ;  t h a t  i t  does  no t  a p p l y  t o  

t h e  m a j o r i t y  of immigrants  who e n t e r  a s  r e l a t i v e s ,  o r  t o  r e f u g e e s ;  and t h a t  many 

a l i e n s  e n t e r i n g  w i t h  l a b o r  c e r t i f i c a t i o n  change o c c u p a t i o n s  s h o r t l y  a f t e r  e n t r y .  

What p r o v i s i o n  i s  t h e r e  i n  t h e  Immigra t ion  and N a t i o n a l i t y  Act t o  i n s u r e  
t h a t  immigrants  w i l l  be  s e l f - s u p p o r t i n g ,  o r  p rov ided  f o r  by r e l a t i v e s ,  and 
w i l l  n o t  r e a u i r e  v u b l i c  a s s i s t a n c e ?  

The Immigra t ion  and N a t i o n a l i t y  Act p r o v i d e s  f o r  t h e  e x c l u s i o n  of  a l i e n s  

who a r e  " l i k e l y  a t  any t i m e  t o  become p u b l i c  c h a r g e s "  (Sec .  2 1 2 ( a ) ( 1 5 ) ;  8 U.S.C. 

1 1 8 2 ( a ) ( 1 5 ) ) .  It a l s o  p r o v i d e s  f o r  t h e  d e p o r t a t i o n  of a n  a l i e n  who h a s  become a 

p u b l i c  c h a r g e  w i t h i n  5 y e a r s  a f t e r  e n t r y ,  u n l e s s  t h e  r e a s o n s  f o r  t h i s  a r e  a f -  

f i r m a t i v e l y  shown t o  have a r i s e n  a f t e r  e n t r y  (Sec.  2 4 1 ( a ) ( 8 ) ;  8 U.S.C. 1 2 5 1 ( a )  

( 8 ) ) .  I n  o r d e r  t o  e s t a b l i s h  t h a t  h e  i s  n o t  l i k e l y  t o  become a  p u b l i c  c h a r g e ,  a n  

a l i e n  s e e k i n g  admiss ion  may b e  r e q u i r e d  t o  p r o v i d e  a s s u r a n c e  o f  f i n a n c i a l  sup- 

p o r t ,  i n  t h e  form of  a n  a f f i d a v i t  o f  s u p p o r t ,  from a  r e s i d e n t  o f  t h e  Uni ted  

S t a t e s .  However, c o u r t  d e c i s i o n s  have g e n e r a l l y  e s t a b l i s h e d  t h a t  such  a f f i d a -  

v i t s  o f  s u p p o r t  a r e  no t  l e g a l l y  b i n d i n g  on t h e  U.S. r e s i d e n t  s p o n s o r s .  Accord- 

i n g  t o  v a r i o u s  a d m i n i s t r a t i v e  and j u d i c i a l  d e c i s i o n s ,  i n  o r d e r  f o r  a n  a l i e n  t o  

be  d e p o r t a b l e  under  t h e  p u b l i c  c h a r g e  p r o v i s i o n ,  t h e r e  must b e  a l i a b i l i t y  f o r  



payment, a demand for payment, and a refusal or onission to pay. These condi- 

tions are not generally present in cases where an alien legally participates in 

a public sezvice or benefit program. 

A b i p :  eligibility requirements for participation in the major Federal pub- 

- " . - - c 7  Aszance programs are set forth in the laws and/or regulations establishing 

.:: governing those programs, rather than in the Immigration and Nationality 

A c ? .  Aliens lawfully admitted for permanent residence and refugees are cur- 

rently eligible, with the restrictions noted below, for most major public assis- 

tance programs, including the Supplemental Security Income (SSI) program, Aid to 

la~ilies with Dependent Children (AFDC), Medicaid, and the food stamp program. 

Nonimmigrants and illegal aliens are not eligible for participation in these 

programs. 

Legislation enacted by the 96th and 97th Congresses restricts the avail- 

ability of SSI and AFDC benefits and food stamps for certain immigrants who have 

met the public charge requirement for entry by means of an affidavit of support 

from a U.S. resident sponsor. The enabling legislation for each of these pro- 

grams has been amended to provide that for the purposes of determining eligi- 

bility for participation, immigrants will be deemed to have some portion of 

their immigration sponsorsv income and resources available for their support for 

a period of 3 years after entry. 

(14) May aliens who are members of the Communist Party and affiliated 
organizations come to the United States? 

The Immigration and Nationality Act, in Sec. 212(a)(28) (8 U.S.C. 1182(a) 

(28)), provides for the exclusion of aliens who are members of proscribed polit- 

ical organizations, primarily the Communist Party and affiliated groups. This 

provision may be waived in the case of aliens seeking to enter as nonimmigrants, 
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i f  such a  w a i v e r  i s  sought  by t h e  S e c r e t a r y  of  S t a t e  and approved by t h e  A t t o r -  

ney Genera l .  An exemption i s  p o s s i b l e  i n  t h e  c a s e  of a n  a l i e n  s e e k i n g  e n t r y  a s  

a n  immigrant i f  h e  shows t h a t  h i s  membership was i n v o l u n t a r y  o r  q u a l i f i e s  a s  a 

d e f e c t o r .  

The Immigra t ion  and N a t i o n a l i t y  Act a l s o  p r o v i d e s  f o r  t h e  e x c l u s i o n ,  

w i t h o u t  t h e  p o s s i b i l i t y  o f  a  wa ive r ,  o f  any  a l i e n  b e l i e v e d  t o  b e  s e e k i n g  e n t r y  

t o  engage i n  a c t i v i t i e s  which would be  p r e j u d i c i a l  t o  t h e  p u b l i c  w e l f a r e  

(Sec .  2 1 2 ( a ) ( 2 7 ) ;  8  U.S.C. 1 1 8 2 ( a ) ( 2 7 ) ) ,  o r  who i s  b e l i e v e d  l i k e l y  t o  engage i n  

s u b v e r s i v e  a c t i v i t i e s  a f t e r  e n t r y  (Sec.  212 ( a ) ( 2 9 ) ;  8 U.S.C. 1182(a ) (29) ) .  

(15) How does  a n  immigrant become a  c i t i z e n ?  

The p r o c e s s  whereby a n  immigrant becomes a  c i t i z e n  i s  known a s  n a t u r a l i z a -  

t i o n ,  t h e  s u b j e c t  of  t i t l e  I11 of  t h e  Immigra t ion  and N a t i o n a l i t y  Act .  I n  most 

c a s e s ,  a n  a p p l i c a n t  f o r  n a t u r a l i z a t i o n  must b e  a n  a l i e n  l a w f u l l y  a d m i t t e d  f o r  

permanent r e s i d e n c e  ( immigran t ) ,  who i s  a t  l e a s t  1 8 ,  and who h a s  r e s i d e d  i n  t h e  

Uni ted  S t a t e s  c o n t i n u o u s l y  f o r  a t  l e a s t  5 y e a r s .  He must a l s o  b e  of good mora l  

c h a r a c t e r ;  b e l i e v e  i n  t h e  p r i n c i p l e s  of  t h e  C o n s t i t u t i o n  o f  t h e  Uni ted  S t a t e s ;  

and be  a b l e  t o  speak ,  r e a d ,  and w r i t e  s i m p l e  E n g l i s h ,  u n l e s s  exempt b e c a u s e  o f  

a g e  and l e n g t h  of  r e s i d e n c e .  T h e r e  a r e  e x c e p t i o n s  t o  t h e s e  r e q u i r e m e n t s  f o r  

s p e c i a l  c l a s s e s ,  such  a s  c h i l d r e n ,  v e t e r a n s ,  and t h e  s p o u s e s  of U.S. c i t i z e n s .  

(16) 

U.S. 

What a r e  t h e  p r i n c i p a l  a g e n c i e s  i n v o l v e d  i n  a d m i n i s t e r i n g  t h e  Immigra t ion  
and N a t i o n a l i t y  Act?  

Major r e s p o n s i b i l i t y  f o r  a d m i n i s t e r i n g  t h e  immigra t ion  l aw r e s t s  w i t h  t h e  

Immigra t ion  and N a t u r a l i z a t i o n  S e r v i c e  ( INS) ,  w i t h i n  t h e  Department of Jus -  

t i c e ,  and t h e  S t a t e  Depar tment ' s  Bureau of  C o n s u l a r  A f f a i r s .  S t a t e  Department 

a c t i v i t i e s  encompass most of t h e  o v e r s e a s  f u n c t i o n s ,  i n c l u d i n g  t h e  i s s u a n c e  of  

v i s a s  by c o n s u l a r  o f f i c e r s .  INS i n s p e c t s  a l l  e n t e r i n g  a l i e n s  a t  t h e  U.S. b o r d e r  



and airports, and issues alien registration receipt cards (Form 1-151 or the 

more recent Form 1-551) to immigrants, and the arrival-departure card (Form 1-94) 

to nonimmigrants. Domestic enforcement of immigration laws as well as many of 

the service functions relating to benefits fall within the jurisdiction of INS, 

frequently in cooperation with the State Department. Important roles are also 

played by the Department of Labor, in employment-related admissions; and by the 

Department of Health and Human Services's Public Health Service, in the medical 

examination of aliens who apply for admission to the United States. 

(17) What have been the major amendments to the Immigration and Nationality Act 
since its enactment in 1952? 

While the structure of the Imnigration and Nationality Act has remained 

basically the same since 1952, the immigration provisions were significantly 

changed by the Act of October 3, 1965 (P.L. 89-236; 79 Stat. 911). These amend- 

ments abolished the 40-year old national origins quota system as the primary 

control on U.S. immigration, replacing it with an annual ceiling on Eastern 

Hemisphere immigration of 170,000 and a 20,000 per country limit. Within those 

restrictions, immigrant visas were distributed on a first-come, first-served 

basis according to a seven-category preference system. The 1965 amendments also 

provided for a ceiling on Western Hemisphere immigration for the first time in 

our history, limiting total immigration from other countries in this Hemisphere 

to 120,000 a year. 

The Immigration and Nationality Act Amendments of 1976 (P.L. 94-571; 90 

Stat. 2703) extended the 20,000 per-country limit and a slightly modified ver- 

sion of the seven-category preference system equally to the Western Hemisphere. 

The preference system and the per-country limits were applied to the two hemi- 

spheres under the separate ceilings of 170,000 for the Eastern Hemisphere, and 

120,000 for the Western Hemisphere. Legislation enacted in 1978 (P.L. 95-412; 
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92 S t a t .  907)  combined t h e  s e p a r a t e  c e i l i n g s  on t h e  two hemispheres  i n  a s i n g l e  

worldwide c e i l i n g  of 290,000 w i t h  a  s i n g l e  p r e f e r e n c e  system. I t  a l s o  c r e a t e d  

t h e  S e l e c t  Commission on Immigrat ion and Refugee P o l i c y ,  which s u b m i t t e d  i t s  

f i n a l  r e p o r t ,  e n t i t l e d  U.S. Immigrat ion P o l i c y  i n  t h e  N a t i o n a l  I n t e r e s t ,  i n  

e a r l y  1981. 

Major amendments were enac ted  by t h e  9 6 t h  Congress i n  t h e  form of t h e  

Refugee Act of 1980 (P.L. 96-212; 94 S t a t .  102) ,  which r e v i s e d  t h e  p rocedures  

f o r  t h e  admiss ion of r e f u g e e s  and provided g e n e r a l  a u t h o r i t y  f o r  F e d e r a l  assis- 

t a n c e  f o r  r e f u g e e  r e s e t t l e m e n t .  P r o v i s i o n  i s  made f o r  b o t h  a  r e g u l a r  f l o w  and 

t h e  emergency admiss ion  of r e f u g e e s ,  f o l l o w i n g  l e g i s l a t i v e l y  p r e s c r i b e d  consul-  

t a t i o n  w i t h  t h e  Congress.  The l e g i s l a t i o n  e l i m i n a t e d  r e f u g e e s  as a  c a t e g o r y  

of t h e  p r e f e r e n c e  system, and s e t  t h e  permanent worldwide c e i l i n g  a t  270,000, 

e x c l u s i v e  of r e f u g e e s .  

Most r e c e n t l y ,  t h e  Immigrat ion and N a t i o n a l i t y  Act Amendments of 1981 

(P.L. 97-116; 9 5  S t a t .  1611) passed t h e  Congress  d u r i n g  t h e  f i r s t  s e s s i o n  of 

t h e  9 7 t h  Congress,  and were  s i g n e d  by P r e s i d e n t  Reagan on December 29, 1981. 

P o p u l a r l y  known a s  t h e  INS e f f i c i e n c y  a c t ,  t h e  l e g i s l a t i o n  was g e n e r a l l y  

n o n c o n t r o v e r s i a l  and c o n s i s t e d  of remedia l  and t e c h n i c a l  amendments t o  t h e  

e x i s t i n g  law. 


