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ABSTRACT 

There appears t o  be a  growing controversy concerning whether a  s t a t e  

has the  au thor i ty  t o  prevent t h e  f e d e r a l  government from disposing of 

nuclear  wastes wi th in  i t  and t r anspor t ing  nuclear  wastes through i t .  

Several  s t a t e s  have s t a t u t e s  purpor t ing t o  ve to  t h e  f e d e r a l  government's 

a c t i o n  i n  t h e s e  a reas .  This r epor t  i n v e s t i g a t e s  whether t h e s e  s t a t e  

s t a t u t e s  may be uncons t i tu t iona l  and p reempted  by f e d e r a l  s t a t u t e s  and 

regu la t ions .  
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FEDERAL AND STATE AUTYORITY TO REGULATE RADIOACTIVE 
WASTE DISPOSAL AND TRANSPORTATION 

INTRODUCTION 

The Manhattan P r o j e c t ,  c r e a t e d  t o  develop a tomic  bombs f o r  u s e  i n  World 

War 11, was t h e  beginning  of t h e  n u c l e a r  energy program i n  t h e  United S t a t e s .  

During t h i s  i n i t i a l  pe r iod ,  t h e  f i e l d  of a tomic  energy was h i g h l y  s e c r e t  and 
1 / 

was monopo1izc.d by t h e  f e d e r a l  government. The Atomic Energy Act o f  1946- 

cont inued  t h e  f e d e r a l  mnopo ly  over  a tomic  energy.  It c r e a t e d  t h e  Atomic 

Energy Commission i n  o r d e r  t o  develop atomic energy ,  and i t  r e s t r i c t e d  p r i -  

v a t e  a c t i v i t y  t o  c o n t r a c t u a l  o p e r a t i o n s  f o r  t h e  f e d e r a l  government. 

I n  t h e  1950 ' s  t h e  f e d e r a l  government began encouraging  p r i v a t e  i n d u s t r y  

and s t a t e s  t o  p a r t i c i p a t e  i n  t h e  development of peacet ime u s e s  of a tomic  
2/ 

energy.  The Atomic Energy Act of 1954- opened t h e  door t o  p a r t i c i p a t i o n  

by p r i v a t e  i n d u s t r y  by c r e a t i n g  a comprehensive s t a t u t o r y  program of f e d e r a l  
3/ 

l i c e n s i n g  and r e g u l a t i o n .  A 1959 s t a t u t e -  recognized  t h e  " i n t e r e s t s  of t h e  
4/ - 

s t a t e s  i n  t h e  peace fu l  u se s  of atomic energy" and e s t a b l i s h e d  a program 

which g ives  t h e  s t a t e s  l i m i t e d  a u t h o r i t y  ove r  c e r t a i n  t y p e s  of n u c l e a r  

m a t e r i a l s .  

However, a t  about  t h e  t ime t h a t  t h e  f e d e r a l  government appeared w i l l -  

i n g  t o  r e l i n q u i s h  i t s  monopoly over  n u c l e a r  energy ,  s t a t e  governments and 

1/ 60 S t a t .  755. - 

2 /  68 S t a t .  919,  a s  amended, 42 U.S.C. § §  2011 e t  seq. - - 
3 /  7 3  S t a t .  688, a s  amended, 42 U.S.C. § 2021. - 

4/ 42 U.S.C. § 2021 ( a ) ( l ) .  - 



envi ronmenta l  groups  became i n c r e a s i n g l y  concerned wi th  t h e  r a d i a t i o n  haza rds  

of n u c l e a r  r e a c t o r s ,  r a d i o a c t i v e  was t e  d i s p o s a l ,  and t r a n s p o r t a t i o n  of rad io-  

a c t i v e  was t e s .  A s  a  r e s u l t ,  many s t a t e s  have cha l l enged  t h e  t r a d i t i o n a l  no t ion  

of t h e  f e d e r a l  government's j u r i s d i c t i o n  ove r  t h e  n u c l e a r  energy program, o f t e n  

by a t t e m p t i n g  t o  v e t o  f e d e r a l  d e c i s i o n s  concern ing  d i s p o s a l  o r  t r a n s p o r t a t i o n .  

For  example, accord ing  t o  t h e  Nucl-ear Regula tory  Commission's O f f i c e  of 

S t a t e  Programs, a  m a j o r i t y  of s t a t e s  have passed laws o r  r e s o l u t i o n s  con- 

c e r n i n g  t h e  p r o h i b i t i o n  of h igh- leve l  r a d i o a c t i v e  was t e  d i s p o s a l  w i t h i n  t h e i r  
51  - 

boundar ies .  Appl icable  f e d e r a l  s t a t t l t e s  do not  s p e l l  o u t  what, i f  any,  r o l e  

t h a t  t h e  s t a t e s  have i n  r e g u l a t i n g  n u c l e a r  was te  d i s p o s a l  and t r a n s p o r t a t i o n .  

Both t h e  06th  and 9 7 t h  Congresses have cons ide red  e n a c t i n g  l e g i s l a t i o n  t o  s e t  

up a  f e d e r a l  n u c l e a r  was t e  program and t o  c l a r i f y  t h e  f e d e r a l  and s t a t e  r o l e s ,  

b u t  t h e  Congress  has not  y e t  passed a  comprehensive b i l l  t o  d e a l  w i th  n u c l e a r  

was t e .  Although House and Senate  committees have approved b i l l s  concern ing  

t h i s  i s s u e ,  much work remains b e f o r e  a  program i s  enac ted .  This  r e p o r t  ana lyzes  

l e g a l  a u t h o r i t y  of  f e d e r a l  and s t a t e  governments t o  r e g u l a t e  t h e  d i s p o s a l  and 

t r a n s p o r t a t i o n  of n u c l e a r  wastes .  

DOCTRINE OF PRE-EMPTION 

Much of t h e  problem concern ing  whether  a  s t a t e  has  t h e  power t o  v e t o  t h e  

f e d e r a l  government 's  d e c i s i o n s  concern ing  d i s p o s a l  o r  t r a n s p o r t a t i o n  of rad io-  

a c t i v e  was tes  i nvo lves  t h e  a p p l i c a t i o n  of t h e  d o c t r i n e  of pre-emption. Pre- 
61 

emption r e s t s  upon t h e  Supremacy c l a u s e  of t h e  C o n s t i t u t i o n ,  which s t a t e s  t h a t  

T h i s  C o n s t i t u t i o n ,  and t h e  laws of t h e  United S t a t e s  
which s h a l l  be  made i n  pursuance t h e r e o f ;  and a l l  

5/  S e e  Appendix f o r  summaries of t h e  s t a t u t e s  and r e s o l u t i o n s .  - 

6 /  U.S. Const.  a r t .  V I ,  c l .  2. - 



T r e a t i e s  made, o r  which s h a l l  be made, under  t h e  
Au tho r i t y  of t h e  United S t a t e s ,  s h a l l  be t h e  supreme 
Law of t h e  Land; and t h e  Judges i n  every  S t a t e  s h a l l  
be hound the reby ,  any Thing i n  t h e  C o n s t i t u t i o n  o r  
Laws of any S t a t e  t o  t h e  c o n t r a r y  no twi th s t and ing .  

F requen t ly ,  Congress does  not  exp re s s ly  d e l i n e a t e  i n  a  s t a t u t e  t h e  in-  

tended e x t e n t  of pre-emption. In  t h e  absence  of such c o n g r e s s i o n a l  gu idance ,  

c o u r t s  faced w i t h  pre-emption i s s u e s  must de te rmine  whether  pre-emption is  

impl ied .  J u s t i c e  Black d i scus sed  t h e  d o c t r i n e  of imp l i ed  pre-emption when 

h e  s t a t e d  t h a t ,  i f  t h e  f e d e r a l  government i n  e x e r c i s i n g  i t s  de l ega t ed  powers 

"has enac ted  a  complete  scheme of r e g u l a t i o n  . . ., s t a t e s  canno t ,  incon- 

s i s t e n t l y  wi th  t h e  purpose of Congress, c o n f l i c t  o r  i n t e r f e r e  w i th ,  c u r t a i l  

o r  complement, t h e  f e d e r a l  law, o r  e n f o r c e  a d d i t i o n a l  o r  a u x i l i a r y  r egu la -  
7 / . , - 

t i o n s . "  I f  t h e r e  is  not  complete  f e d e r a l  r e g u l a t i o n  ove r  a  p a r t i c u l a r  a r e a ,  

a  c o u r t  may have a  somewhat more d i f f i c u l t  problem i n  de t e rmin ing  whether  

s t a t e  r e g u l a t i o n  i s  imp l i ed ly  pre-empted. 

There i s  not--and from t h e  very  n a t u r e  of t h e  problem 
t h e r e  cannot be--any r i g i d  formula o r  r u l e  which can  
be used as a  u n i v e r s a l  p a t t e r n  t o  de te rmine  t h e  rnean- 
i ng  and purpose of every a c t  of Congress. This  Court ,  
i n  c o n s i d e r i n g  t h e  v a l i d i t y  of s t a t e  laws i n  t h e  l i g h t  
of t r e a t i e s  o r  f e d e r a l  laws touching  t h e  same s u b j e c t ,  
ha s  made use  of t h e  fo l lowing  exp res s ions :  c o n f l i c t i n g ;  
c o n t r a r y  t o ;  occupying t h e  f i e l d ;  repugnance; d i f f e r e n c e ;  
i r r e c o n c i l a b i l i t y ;  i n c o n s i s t e n c y ;  v i o l a t i o n ;  c u r t a i l m e n t ;  
and i n t e r f e r e n c e .  Eut none of t h e s e  e x p r e s s i o n s  p rov ides  
an  i n f a l l i b l e  c o n s t i t u t i o n a l  t e s t  o r  e x c l u s i v e  c o n s t i -  
t u t i o n a l  y a r d s t i c k .  In  t h e  f i n a l  a n a l y s i s ,  t h e r e  can  be  
no one c r y s t a l  c l e a r  d i s t i n c t l y  marked formula.  Our 
primary f u n c t i o n  i s  t o  de te rmine  whether ,  under  t h e  c i r -  
cumstances of t h i s  p a r t i c u l a r  c a s e ,  Pennsy lvan ia ' s  law 
s t a n d s  a s  an o b s t a c l e  t o  t h e  accomplishment and execu t ion  
of t h e  f u l l  purposes and o b j e c t i v e s  of Congress .  8/  - 

7/ Hines v .  Davidowitz, 312 U.S. 5 2 ,  66-67 ( 1 9 4 1 ) .  - - 
8 /  I d . ,  67. - - 



CONSTITUTIONAL BASIS FOR ATOMIC ENERGY LEGISLATION 

Because t h e  C o n s t i t u t i o n  e s t a b l i s h e s  a  f e d e r a l  government of enumerated 

powers, a  f a c t  r e f l e c t e d  i n  t h e  Tenth Amendment, which r e s e r v e s  t o  t h e  s t a t e s  

o r  t h e  people t h e  powers not  de l ega t ed  t o  t h e  Uni ted  S t a t e s  by t h e  Cons t i tu-  

t i o n  n o r  p r o h i b i t e d  by i t  t o  t h e  s t a t e s ,  Congress must have a  c o n s t i t u t i o n a l  

b a s i s  f o r  r e g u l a t i n g  t h e  d i s p o s a l  and t r a n s p o r t a t i o n  of n u c l e a r  was t e s  i n  

o r d e r  t o  pre-empt s t a t e  laws i n  t h e s e  a r e a s .  Congress appea r s  t o  have re -  

l i e d  on s e v e r a l  c o n s t i t u t i o n a l  grounds when i t  enac ted  t h e  Atomic Energy Act 
91  - 

of  1954. These grounds i n c l u d e  i t s  war powers, i ts  power t o  r e g u l a t e  i n t e r -  
101 - 

s t a t e  and f o r e i g n  commerce, and i t s  power t o  make " a l l  need fu l  Rules  and 
111 - 

Regu la t ions"  conce rn ing  Uni ted  S t a t e s  p rope r ty .  I n  t h e  Act ' s  s t a t emen t  o f  

c o n g r e s s i o n a l  f i n d i n g s ,  Congress r e f  e r r e d  t o  i t s  spending powers when i t  

s t a t e d  t h a t  "Funds of t h e  Uni ted  S t a t e s  may be provided  f o r  t h e  development 

and u s e  of a tomic  energy under  c o n d i t i o n s  which w i l l  p rov ide  f o r  t h e  common 
121 

n- d e f e n s e  and s e c u r i t y  and promote t h e  g e n e r a l  we l f a r e .  When Congress l a t e r  

abandoned mandatory government ownership of s p e c i a l  n u c l e a r  m a t e r i a l ,  i t  
131 - 

appeared  t o  e l i m i n a t e  i t s  "p rope r ty  power" a s  a  b a s i s  f o r  f e d e r a l  r e g u l a t i o n .  

However, a t  t h e  same t ime,  Congress  a s s e r t e d  i t s  b e l i e f  t h a t  i t s  war powers 

and i t s  power t o  r e g u l a t e  i n t e r s t a t e  and f o r e i g n  commerce provided an adequa te  

91 U.S. Const. a r t .  I ,  § 8 ,  c l s .  11-14. - 

101 Id . ,  c l .  3. - - 
111 Id., a r t .  I V ,  § 3 ,  c l .  2 .  - 
121 42 U.S.C. § 2012(g) .  See Murphy and L a p i e r r e ,  "Nuclear  Moratorium 

~ e ~ i x a t i o n  i n  t h e  S t a t e s  and t h e  Supremacy Clause:  A Case of Express  Pre- 
emption,"  76 Colum. L. Rev. 392,  434 (1976).  

131 P r i v a t e  Ownership of S p e c i a l  Nuclear M a t e r i a l s  Act ,  Pub. L. 88-491, 
76 stat.  602. 
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141 - 
b a s i s  f o r  r e g u l a t i o n  of n u c l e a r  energy.  I n  t h e  1954 Act ,  Congress s t a t e d  t h ~ t  

r h e  p roces s ing  and u t i l i z a t i o n  of sou rce ,  by-product,  
and s p e c i a l  n u c l e a r  m a t e r i a l  a f f e c t  i n t e r s t a t e  and 
f o r e i g n  commerce and must be  r e g u l a t e d  i n  t h e  n a t i o n a l  
i n t e r e s t .  

The p roces s ing  and u t i l i z a t i o n  of sou rce ,  by-product,  
and s p e c i a l  n u c l e a r  m a t e r i a l  must be r e g u l a t e d  i n  
t h e  n a t i o n a l  i n t e r e s t  and i n  o r d e r  t o  p rov ide  f o r  
t h e  comnon de fense  and s e c u r i t y  and t o  p r o t e c t  t h e  
h e a l t h  and s a f e t y  of t h e  pub l i c .  

Soubye and s p e c i a l  n u c l e a r  m a t e r i a l  p roduc t ion  
f a c i l i t i e s ,  and u t i l i z a t i o n  f a c i l i t i e s  a r e  a f f e c t e d  
wi th  t h e  p u b l i c  i n t e r e s t ,  and r e g u l a t i n g  by t h e  
United S t a t e s  of t h e  p roduc t ion  and u t i l i z a t i o n  of 
atomic energy and of t h e  f a c i l i t i e s  used i n  con- 
necc ion  t h e r e w i t h  i s  necessary  i n  t h e  n a t i o n a l  
i n t e r e s t  t o  a s s u r e  t h e  common de fense  and s e c u r i t y  
and t o  p r o t e c t  t h e  h e a l t h  and s a f e t y  of t h e  p u b l i c .  

The n e c e s s i t y  f o r  p r o t e c t i o n  a g a i n s t  p o s s i b l e  i n t e r -  
s t a t e  damage occu r r ing  from t h e  o p e r a t i o n  of f a c i l i -  
t i e s  f o r  t h e  p roduc t ion  o r  u t i l i z a t i o n  of s o u r c e  o r  
s p e c i a l  n u c l e a r  m a t e r i a l  p l a c e s  t h e  o p e r a t i o n  of 
t h o s e  f a c i l i t i e s  i n  i n t e r s t a t e  commerce. . . . - 151 

Thus, it i s  a rguab le  t h a t  Congress  h a s  s e v e r a l  c o n s t i t u t i o n a l  ba ses  f o r  t h e  
161  - 

r e g u l a t i o n  of t h e  n u c l e a r  energy f i e l d .  Only one c a s e ,  Pau l ing  v. McElroy, 

ques t ion ing  t h e  c o n s t i t u t i o n a l i t y  of t h e  Act h a s  been found,  and i n  i t  t h e  

United S t a t e s  D i s t r i c t  Court f o r  t h e  D i s t r i c t  of Columbia s t a t e d  t h a t  "The 

Act i s  a  v a l i d  e x e r c i s e  of t h e  a u t h o r i t y  of Congress  t o  promote and p r o t e c t  

t h e  n a t i o n a l  de fense  and s a f e t y  under t h e  c o n s t i t u t i o n a l  war power." P a u l i n g ,  

5 4 2  U.S.C. § 2012 ( c ) - ( f ) .  -- 

161 1 6 b  F. Supp. 390  (D.D.C. l 9 5 8 ) ,  a f f  'd 278 F.2d 2 5 2  (D.C. C i r .  l96O) ,  - 
cert. d e n ,  364 U.S. 835 (1960).  



FEDERAL STATUTES APJD REGULATIONS CONCERNING RADIOACTIVE WASTE DISPOSAL 

The Atomic Energy Act of 1954 p rov ides  t h a t  a  l i c e n s e  i s s u e d  by t h e  AEC 

(now NRC) i s  r e q u i r e d  f o r  t h e  posses s ion ,  t r a n s f e r ,  o r  u se  of s p e c i a l  n u c l e a r  
171 - - 18 / - 19/ 

m a t e r i a l ,  s o u r c e  m a t e r i a l ,  and byproduct m a t e r i a l .  The a c t  a l s o  r e q u i r e s  

a  l i c e n s e  f o r  any person  t o  t r a n s f e r  o r  r e c e i v e  i n  i n t e r s t a t e  commerce, manu- 

f a c t u r e ,  produce,  t r a n s f e r ,  a c q u i r e ,  pos ses s ,  u s e ,  impor t ,  o r  expor t  any u t i l i -  
20 / 

z a t i o n  o r  p roduc t ion  f a c i l i t y  wi thout  a  l i c e n s e  i s s u e d  by t h e   omm mission^ 

a u t h o r i z e s  t h e  Commission t o  i s s u e  l i c e n s e s  f o r  commercial u t i l i z a t i o n  
2  1 / - 

f a c i l i t i e s ;  t o  d i s t r i b u t e  s p e c i a l  n u c l e a r  m a t e r i a l  f o r  u s e  i n  t h e s e  f a c i l i -  
221 - 

t i e s ;  and t o  conduct r e s e a r c h  i n  t h e  u t i l i z a t i o n  of a tomic  energy f o r  t h e  
231 - 

g e n e r a t i o n  of u s a b l e  energy. The 1954 Act makes no mention of s t a t e  a u t h o r i t y  

t o  r e g u l a t e  byproduct ,  s o u r c e ,  and s p e c i a l  n u c l e a r  m a t e r i a l s ;  i n s t e a d ,  Congress 

171 42 U.S.C. 5 s  2073 and 2077(a).  "Spec i a l  n u c l e a r  m a t e r i a l "  i s  de f ined  
a s  ( l ~ p l u t o n i u m ,  uranium en r i ched  i n  t h e  i s o t o p e  233 o r  i n  t h e  i s o t o p e  235, 
and any o t h e r  m a t e r i a l  which t h e  Commission, pursuant  t o  42 U.S.C. 5 2071, 
de t e rmines  t o  be  s p e c i a l  n u c l e a r  m a t e r i a l ,  but  does not  i n c l u d e  s o u r c e  m a t e r i a l ;  
o r  ( 2 )  any m a t e r i a l  a r t i f i c i a l l y  en r i ched  by any of t h e  fo rego ing ,  bu t  does no t  
i n c l u d e  s o u r c e  m a t e r i a l .  42 U.S.C. 5 2014(aa).  

18/ 42 U.S.C. §§  2092 and 2093. "Source m a t e r i a l "  i s  de f ined  a s  ( 1 )  
uranium, thor ium,  o r  any o t h e r  m a t e r i a l  which is  determined by t h e  Commission 
pu r suan t  t o  42 U.S.C. 5 2091 t o  be  s o u r c e  m a t e r i a l ;  o r  (2 )  o r e s  c o n t a i n i n g  
one  o r  more o f  t h e  fo rego ing  m a t e r i a l s ,  i n  such c o n c e n t r a t i o n  a s  t h e  Commission 
may by r e g u l a t i o n  de t e rmine  from time t o  time. 42 U.S.C. 5 2014(z) .  

19/  42 U.S.C. 5 2111. "Byproduct m a t e r i a l "  i s  de f ined  a s  any rad io-  
a c t i v e m a t e r i a l  (except  s p e c i a l  n u c l e a r  m a t e r i a l )  y i e l d e d  i n  o r  m d e  r a d i o a c t i v e  
by exposure  t o  t h e  r a d i a t i o n  i n c i d e n t  t o  t h e  p roces s  of producing o r  u t i l i z i n g  
s p e c i a l  n u c l e a r  m a t e r i a l  and (2)  t h e  t a i l i n g s  o r  was t e s  produced by t h e  ex t r ac -  
t i o n  o r  c o n c e n t r a t i o n  of uranium o r  thorium from any o r e  processed  p r i m a r i l y  
f o r  i t s  s o u r c e  m a t e r i a l  con ten t .  42 U.S.C. 5 2014(e) .  

201 42 U.S.C. § 2131. - 

21/ 42 U.S.C. §s  2132, 2133, 2134(b) .  - 
22/ 42 U.S.C. 5 2073(a) (3) .  - 

23/ 42 U.S.C. 5 2051(a) (4) .  - 
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appeared more concerned wi th  d e f i n i n g  t h e  l i m i t s  of p r i v a t e  i n d u s t r y  i n  t h e  

development of atomic energy. 

42 U.S.C. 5 2021, enacted i n  1959 a s  $ 274 of t h e  Atomic Energy Act,  

appea r s  t o  p rov ide  a  r a t h e r  c a r e f u l  d e l i n e a t i o n  of f e d e r a l  and s t a t e  

a u t h o r i t y  over  n u c l e a r  energy development. Subsec t ion  (b )  of t h i s  s t a t u -  

t o r y  p r o v i s i o n  a u t h o r i z e s  t h e  Commission t o  e n t e r  i n t o  agreements  w i th  t h e  

governor  of any s t a t e  f o r  d i s c o n t i n u a n c e  of t h e  Commission's r e g u l a t o r y  

a u t h o r i t y  w i t ' ,  r e s p e c t  t o  byproduct m a t e r i a l s ,  s o u r c e  m a t e r i a l s ,  a n d / o r  

s p e c i a l  n u c l e a r  materials i n  q u a n t i t i e s  no t  s u f f i c i e n t  t o  form a  c r i t i c a l  

mass. During t h e  e f f e c t i v e  pe r iod  of agreement ,  t h e  s t a t e  has  a u t h o r i t y  t o  

r e g u l a t e  t h e  m . t e r i a l s  covered by t h e  agreement f o r  t h e  p r o t e c t i o n  of t h e  

p u b l i c  h e a l t h  and s a f e t y  from r a d i a t i o n  hazards .  Subsec t ion  ( c )  of t h e  

s t a t u t o r y  p r o v i s i o n  r e s e r v e s  c e r t a i n  a r e a s  of r e g u l a t i o n  e x c l u s i v e l y  f o r  

t h e  Commission. These i nc lude :  

t h e  d i s p o s a l  i n t o  t h e  ocean o r  s e a  of hyproduct ,  s o u r c e  
o r  s p e c i a l  n u c l e a r  was te  m a t e r i a l s  a s  de f ined  i n  r egu la -  
t i o n s  o r  o r d e r s  of t h e  Commission; 

t h e  d i s p o s a l  of such o t h e r  byproduct ,  s o u r c e ,  o r  s p e c i a l  
n u c l e a r  m a t e r i a l  a s  t h e  Commission de t e rmines  by regula-  
t i o n  o r  o r d e r  shou ld ,  because of t h e  haza rds  o r  p o t e n t i a l  
hazards  t h e r e o f ,  no t  be s o  d isposed  of w i thou t  a  l i c e n s e  
from t h e  Commission. 241 - 

S t a t e  s t anda rds  f o r  p r o t e c t i o n  a g a i n s t  r a d i a t i o n  hazards  should  be "coo rd ina t ed  
251 - 

and compatible" w i th  t h e  s t anda rds  of t h e  Commission. The Commission can  

t e r m i n a t e  o r  suspend i t s  agreement wi th  t h e  s t a t e  and r e a s s e r t  i t s  l i c e n s i n g  

and r e g u l a t o r y  a u t h o r i t y  i f  i t  f i n d s  t h a t  t e r m i n a t i o n  o r  suspens ion  i s  r e q u i r e d  

- 
241 42 U.S.C. 3 2021(c) (3) - (4) .  - 
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t o  p r o t e c t  t h e  p u b l i c  h e a l t h  and s a f e t y  o r  i f  an emergency s i t u a t i o n  e x i s t s  

c r e a t i n g  danger  which r e q u i r e s  immediate a c t i o n  t o  p r o t e c t  t h e  h e a l t h  o r  

s a f e t y  of pe r sons  w i t h i n  o r  o u t s i d e  t h e  s t a t e  and t h e  s t a t e  has  f a i l e d  t o  

t a k e  s t e p s  neces sa ry  t o  c o n t a i n  o r  e l i m i n a t e  t h e  c a u s e  of t h e  danger  w i t h i n  
26 / - 

a  r e a s o n a b l e  t ime a f t e r  t h e  s i t u a t i o n  a r o s e .  

Pursuant  t o  s t a t u t o r y  p r o v i s i o n s  concern ing  t h e  l i c e n s i n g  requi rements  
271 - - 28/ - 291 

f o r  s o u r c e  m a t e r i a l ,  byproduct m a t e r i a l s ,  and s p e c i a l  n u c l e a r  m a t e r i a l s ,  

t h e  Commission h a s  adopted  r e g u l a t i o n s  governing was te  d i s p o s a l .  With l i m i t e d  

e x c e p t i o n s ,  t h e  r e g u l a t i o n s  provide  t h a t  t h e  Commission must approve t h e  pro- 
301 - 311 

posed d i s p o s a l  p rocedures  f o r  l i c e n s e d  m a t e r i a l .  High-level wastes- s h a l l  

be t r a n s f e r r e d  t o  a  f e d e r a l  r e p o s i t o r y  no l a t e r  t han  t e n  y e a r s  fo l l owing  

s e p a r a t i o n  of f i s s i o n  p roduc t s  from t h e  i r r a d i a t e d  f u e l .  Upon r e c e i p t ,  t h e  

f e d e r a l  r e p o s i t o r y  w i l l  assume permanent custody of t h e s e  r a d i o a c t i v e  was te  

m a t e r i a l s ,  and NRC w i l l  t a k e  t i t l e  t o  t h e  r a d i o a c t i v e  was t e  m a t e r i a l  upon 
321 - 

t r a n s f e r  t o  a  f e d e r a l  r e p o s i t o r y .  Disposa l  of h igh - l eve l  r a d i o a c t i v e  f i s s i o n  

p roduc t  w a s t e  m a t e r i a l  w i l l  be  pe rmi t t ed  on ly  on l and  owned and c o n t r o l l e d  by 

261 42 U.S.C. - 
271 42 U.S.C. - 
281 42 U.S.C. - 
291 42U.S.C. - 
301 10C.F.R. 

S 2 0 2 1 ( j ) *  

5 5  2092 and 2093. 

S 2111. 

3 s  2073 and 2077(a)  

S 20.301. Licensed m a t e r i a l  appea r s  t o  mean source ,  by- 
p r o d u x ,  and s p e c i a l  n u c l e a r  m a t e r i a l  f o r  which t h e  Commission r e g u l a t i o n s  
r e q u i r e  a  l i c e n s e .  10  C.F.R. S 20.3(8).  

311 High- leve l  l i q u i d ,  r a d i o a c t i v e  was t e s  a r e  aqueous was tes  r e s u l t i n g  
from t h e  o p e r a t i o n  of t h e  f i r s t  c y c l e  s o l v e n t  e x t r a c t i o n  system, o r  e q u i v a l e n t ,  
and t h e  c o n c e n t r a t e d  was t e s  from subsequent  e x t r a c t i o n  c y c l e s ,  o r  e q u i v a l e n t ,  
i n  a  f a c i l i t y  f o r  r e p r o c e s s i n g  i r r a d i a t e d  r e a c t o r  f u e l s .  10 C.F.R. P t .  50. 



331  - 3 4 1  - 
t h e  f e d e r a l  government. I n  g e n e r a l ,  low-level  was t e s  should  be d i sposed  

3 5 /  
of  on land  owned by t h e  f e d e r a l  government o r  a  s t a t e  government. F u r t h e r ,  

t h e  Commission i s  empowered by 42  U.S.C. § 2201(b) and ( p )  t o  i s s u e  r egu la -  

t io r t s 'which  i t  deems neces sa ry  t o  " p r o t e c t  h e a l t h  o r  t o  minimize danger  t o  

l i f e  o r  p rope r ty"  and "as  may be neces sa ry  t o  c a r r y  o u t  t h e  purposes  of t h i s  

Act ." 
The Nuclear  Regula tory  Commission h a s  a l s o  i s s u e d  r e g u l a t i o n s  r e l a t i n g  

t o  a r e a s  which cannot  be s u b j e c t s  of turn-over  agreements  and must remain 
361 - 

w i t h i n  t h e  a u t h o r i t y  of  t h e  C o m i s s i o n .  These a r e a s  i n c l u d e  s p e c i a l  n u c l e a r  

m a t e r i a l  s u f f i c i e n t  t o  form a  c r i t i c a l  mass and n u c l e a r  m a t e r i a l  which i s  s o  

hazardous t h a t  i t  should  n o t  be d isposed  of wi thout  a  l i c e n s e .  S ince  t h e  

Program appears  t o  pe rmi t  s t a t e s  t o  r e g u l a t e  s p e c i a l  n u c l e a r  m t t e r i a l s  no t  

s u f f i c i e n t  t o  form a  c r i t i c a l  mass, t h e  Commission d e f i n e s  such n u c l e a r  
3 7 1  - 

m a t e r i a l s .  

331  10 C.F.R. P t .  50 ,  App. F(3). - 
3 4 1  Low-level was t e s  a r e ,  i n  layman's te rms ,  was t e s  which have a  r ad io -  

a c t i v e c o n t e n t  s u f f i c i e n t l y  low t o  permi t  d i s c h a r g e  t o  t h e  environment w i t h  
r ea sonab le  d i l u t i o n  o r  a f t e r  r e l a t i v e l y  s imp le  p roces s ing .  See 1 Southern  
I n t e r s t a t e  Nuclear Board, Rad ioac t ive  Waste Management 37 (1974).  Bes ides  
h igh - l eve l  and low-level  was t e s ,  t h e  o t h e r  major  ca t ego ry  of r a d i o a c t i v e  
was t e  i s  s p e n t  f u e l .  We a r e  informed by NRC t h a t  s p e n t  n u c l e a r  f u e l  i s  
viewed a s  a ca t ego ry  s e p a r a t e  from h igh - l eve l  w a s t e s  because  t h e  agency has  
n o t  y e t  determined whether t h e  commercial va lue  of s p e n t  f u e l  p r e c l u d e s  i t s  
be ing  cons ide red  a s  waste .  Spent  f u e l  c o n t a i n s  b o t h  byproduct  m a t e r i a l  
( f i s s i o n  p roduc t s )  and s p e c i a l  n u c l e a r  m a t e r i a l  (p lu tonium) .  

3 5 1  S e e  10  C.F.R. § 20.302(b). 

3 6 1  10 C.F.R. P a r t  150. - 

3 7 /  10 C.F.R. $ 150.11. - 
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Although f e d e r a l  s t a t u t e s  and r e g u l a t i o n s  concerning t r a n s p o r t a t i o n  of 

r a d i o a c t i v e  wastes appear t o  be l e s s  ex tens ive  than i n  the  a r e a  of r a d i o a c t i v e  

waste  d i sposa l ,  Congress has  l e g i s l a t e d  i n  t h i s  area .  NRC has t h e  a u t h o r i t y  

t o  c o n t r o l  t h e  " t r a n s f e r "  and "possession" of s p e c i a l  nuclear  m a t e r i a l ,  source  
381 - 

m a t e r i a l ,  and byproduct ma te r i a l .  The Commission has  t h e  genera l  duty t o  

e s t a b l i s h  s t andards  and i n s t r u c t i o n s  with respec t  t o  these  t h r e e  types  of 

n u c l e a r  m a t e r i a l s  which i t  deems necessary t o  "promote t h e  comaon defense  and 
39/ 

s e c u r i t y  o r  p r o t e c t  h e a l t h  o r  minimize danger t o  l i f e  o r  property"- and "as  
40/ 

may be necessary  t o  c a r r y  ou t  purposes of t h i s  act."- Under t h e  Energy Re- 
411 

o r g a n i z a t i o n  Act of 1 9 7 4 ,  NRC i s  d i r e c t e d  t o  e v a l u a t e  ways of aon i to r ing ,  

t e s t i n g ,  and recommending upgrading of s y s t e m  designed t o  prevent s u b s t a n t i a l  

h e a l t h  o r  s a f e t y  hazards and methods of t r a n s p o r t i n g  s p e c i a l  nuc lea r  and o t h e r  

nuc lea r  m a t e r i a l s  and of t r a n s p o r t i n g  and s t o r i n g  high-level  r a d i o a c t i v e  wastes 
421 - 

t o  prevent r a d i a t i o n  hazards t o  employees and t h e  genera l  public.  NRC has 

adopted regu la t ions  e s t a b l i s h i n g  t h e  requirements f o r  t r anspor t ing  and 
431 - 

packaging l i censed  mate r i a l .  Other f e d e r a l  bodies, such a s  t h e  Department 

of Transpor ta t ion ,  have adopted regu la t ions  r e l a t i n g  t o  t r anspor t ing  and 
44 I - 

packaging nuc lea r  ma te r i a l .  

38/ 42 U.S.C. $5  2077(a), 2092, and 2111. - 
39/ 42 U.S.C. 5 2201(b). - 
401 42 U.S.C. 5 2201(p). - 
41/ 42 U.S.C. 55  5801 e t  seq.  - 
42/ 42 U.S. C. § 5843(b) (2) (A) - (B) .  - 
43/ 10 C.F.R. P a r t s  71 and 73. - 
44/ See 49 C.F.R. P a r t s  171-179 and 397. - - 



From t h e  above d i s c u s s i o n ,  i t  appea r s  t h a t  t h e r e  i s  no f e d e r a l  s t a t u t e  

o r  r e g u l a t i o n  e x p r e s s l y  pre-empting s t a t e  laws concern ing  r a d i o a c t i v e  was t e  

d i s p o s a l  and t r a n s p o r t a t i o n .  Mowever, i t  i s  p o s s i b l e  t o  a rgue  t h a t  t h e  

s t a t u t e s  and r e g u l a t i o n s  a r e  s u f f i c i e n t l y  complete  t h a t  t hey  i m p l i e d l y  pre-  

empt s t a t e  laws i n  t h e s e  a r e a s .  

According t o  42 U.S.C. § 2021, s t a t e s  which have agreed  w i t h  t h e  Com- 

mis s ion  t o  assume some of NRC1s r e g u l a t o r y  power cannot  r e g u l a t e  s p e c i a l  
45/  - 

n u c l e a r  m a t e r i a l  s u f f i c i e n t  t o  form a  c r i t i c a l  mass. A f a c i l i t y  f o r  t h e  

s t o r a g e  and d i s p o s a l  of h igh - l eve l  n u c l e a r  was t e  cou ld  p o s s i b l y  be deemed 

t o  i n v o l v e  q u a n t i t i e s  of s p e c i a l  n u c l e a r  m a t e r i a l  s u f f i c i e n t  t o  form a  

c r i t i c a l  mass and t h u s  no t  be a  p e r m i s s i b l e  s u b j e c t  of a turn-over  agree-  

ment. F u r t h e r ,  t h e  Commission cannot  r e l i n q u i s h  i t s  a u t h o r i t y  ove r  n u c l e a r  

m a t e r i a l  which i s  s o  hazardous  t h a t  i t  should  not  be d i sposed  of w i thou t  a  

l i c e n s e .  We a r e  informed by NRC t h a t  h igh - l eve l  n u c l e a r  was t e s  w i l l  l i k e l y  

be determined by t h e  agency t o  be  m a t e r i a l s  t h a t  should  no t  be d i sposed  of 

wi thout  a  l i c e n s e  from t h e  Commission. I f  s o ,  whatover  a u t h o r i t y  NRC 

posses se s  ove r  t h e  r a d i a t i o n  hazards  of h igh - l eve l  n u c l e a r  was t e s  could  

not  be  d e l e g a t e d  t o  t h e  s t a t e s .  S ince  spen t  f u e l  c o n t a i n s  bo th  byproduct  

m a t e r i a l  ( f i s s i o n  p roduc t s )  and s p e c i a l  n u c l e a r  m a t e r i a l  (p lu tonium) ,  i t ,  

too ,  would l i k e l y  he  an  impermis s ib l e  s u b j e c t  f o r  s t a t e  turn-over  agreements .  

The re fo re ,  i t  can be argued t h a t  s t a t e s  may no t  l e g a l l y  e x e r c i s e  l i c e n s i n g  

45/ A s  t o  s t a t e s  which a r e  not  members of t h e  Agreement S t a t e s  Program, 
i t  m a y b e  argued t h a t  t hey  have none of NRC1s r e g u l a t o r y  power, hut  a t  any 
r a t e  i t  seems appa ren t  t h a t  they  have no more a u t h o r i t y  t h a n  s t a t e s  which 
a r e  members of t h e  Program. 



o r  o t h e r  v e t o  a u t h o r i t y  ove r  f e d e r a l  long-term s t o r a g e  and d i s p o s a l  f a c i l i t i e s  

f o r  h igh - l eve l  n u c l e a r  was tes  and s p e n t  n u c l e a r  f u e l  on t h e  b a s i s  of r a d i a t i o n  

haza rds .  

S t a t e  e f f o r t s  t o  p reven t  t r a n s p o r t a t i o n  of h igh - l eve l  was tes  and spen t  

f u e l  may f a i l  by a p p l i c a t i o n  of t h e  same p r i n c i p l e s  under  which s t a t e  e f f o r t s  

a t  r e g u l a t i n g  d i s p o s a l  of h igh- leve l  was t e s  and s p e n t  f u e l  may be s t r u c k  down. 

There do n o t  appea r  t o  b e  any dec ided  c a s e s  on t h i s  i s s u e ,  but  a Department of 
46 / 

T r a n s p o r t a t i o n  notice' s t a t e s  t h a t  a  s e c t i o n  of t h e  N e w  York C i ty  Hea l th  Code 

f o r b i d d i n g  t h e  t r a n s p o r t a t i o n  of most commercial shipments  of r a d i o a c t i v e  

m a t e r i a l s  i n  o r  through t h e  c i t y  i s  no t  i n c o n s i s t e n t  w i th  t h e  Hazardous M a t e r i a l s  

T r a n s p o r t a t i o n  Act which DOT a d m i n i s t e r s .  However, t h e  n o t i c e  goes on t o  s t a t e  

t h a t  

The l e g a l  v a l i d i t y  of § 175.111 i s  s t i l l  s u b j e c t  t o  
s e r i o u s  doubt .  Th i s  op in ion  d e a l s  o n l y  w i th  high- 
way c a r r i a g e .  . . . Air, r a i l ,  and w a t e r  c a r r i a g e  
a r e  more thoroughly  imbued wi th  a  Fede ra l  i n t e r e s t  
and t h i s  o p i n i o n  does  not  apply  t o  t r a n s p o r t a t i o n  by 
t h o s e  modes. New York C i t y  and any o t h e r  j u r i s d i c -  
t i o n s  which have, o r  a r e  contempla t ing  s i m i l a r  o r d i -  
nances ,  should  a l s o  bea r  i n  mind t h e  f a c t  t h a t  
§ 175.111 may be preempted by t h e  Commerce C lause  
of t h e  United S t a t e s  C o n s t i t u t i o n ,  o r  by t h e  Atomic 
Energy Act of 1954 and r e g u l a t i o n s  i s s u e d  thereunder .  - 471 

It may be  a rgued  t h a t  s t a t e s  have l i m i t e d  a u t h o r i t y  ove r  d i s p o s a l  and 

t r a n s p o r t a t i o n  of low-level  was tes ,  which i s  t h e  o t h e r  major  t y p e  of rad io-  

a c t i v e  was t e s .  Fede ra l  p o l i c y  concern ing  low-level was tes  is  t h a t  each s t a t e  

i s  r e s p o n s i b l e  f o r  p rov id ing  f o r  t h e  a v a i l a b i l i t y  of c a p a c i t y  e i t h e r  w i t h i n  

o r  o u t s i d e  t h e  s t a t e  f o r  t h e  d i s p o s a l  of low-level r a d i o a c t i v e  was te  genera ted  

46/ 43  Fed. Reg. 1 6 ,  954 (1978). - 
47/ I d . ,  a t  16 ,  958. - - 



w i t h i n  i t s  bo rde r s  except  f o r  was t e  genera ted  a s  a  r e s u l t  of de fense  a c t i v i -  
481 - ,  - 

t i e s .  However, s t a t e  s t anda rds  f o r  p r o t e c t i o n  a g a i n s t  r a d i a t i o n  hazards  
4 9 1  - 

should  be  "coo rd ina t ed  and compat ib le"  w i th  t h e  s t a n d a r d s  of t h e  Commission. 

F u r t h e r ,  under  t h e  Agreanent S t a t e s  Program, t h e  Commission c a n  suspend or  

t e r m i n a t e  t h e  s t a t e ' s  a u t h o r i t y  i f  i t  f i n d s  t h a t  t h i s  w i l l  be  i n  t h e  i n t e r e s t  
50 I - 

of  p u b l i c  h e a l t h  and s a f e t y .  

Thus, t h e  o v e r a l l  e f f e c t  of t h e  s t a t u t o r y  p r o v i s i o n s  and r e g u l a t i o n s  

appea r s  t o  be t o  a u t h o r i z e  a  pe rvas ive  f e d e r a l  p r e sence  i n  r e g u l a t i n g  much 

n u c l e a r  was t e  d i s p o s a l  and t r a n s p o r t a t i o n .  Even wi thou t  a  p r o v i s i o n  e x p r e s s l y  

pre-empting s t a t e  laws i n  t h e s e  a r e a s ,  t h e  f e d e r a l  s t a t u t e s  and r e g u l a t i o n s  

a rguab ly  a r e  s u f f i c i e n t l y  complete  t h a t  they imp l i ed ly  preempt s t a t e  laws i n  

t h e  a r e a s .  A s  i n d i c a t e d ,  t h e  r e s o l u t i o n  of an imp l i ed  pre-emption q u e s t i o n  

t y p i c a l l y  i nvo lves  t h e  c o n s i d e r a t i o n  of s e v e r a l  f a c t o r s .  Among t h e s e  f a c t o r s ,  

t h e  fo l lowing  may have p a r t i c u l a r  r e l e v a n c e  t o  t h e  i s s u e s  of n u c l e a r  w a s t e  

d i s p o s a l  and t r a n s p o r t a t i o n .  

1. Pe rvas ivenes s  of t h e  f e d e r a l  scheme of r e g u l a t i o n .  
A scheme of f e d e r a l  r e g u l a t i o n  may be s o  comple te  
a s  t o  make r ea sonab le  t h e  i n f e r e n c e  t h a t  Congress  
l e f t  no room f o r  t h e  s t a t e s  t o  supplement i t .  There  
would seem t o  be sound b a s i s  f o r  a r g u i n g  t h a t  such a  
deg ree  of  pe rvas ivenes s  i s  p r e s e n t  i n  n u c l e a r  w a s t e  
d i s p o s a l  and t r a n s p o r t a t i o n .  

2. Importance of t h e  f e d e r a l  i n t e r e s t .  Ample ev idence  
of t h e  impor tance  of n u c l e a r  power promotion i n  
f e d e r a l  p o l i c y  appea r s  i n  t h e  Atomic Energy Act 
and i t s  l e g i s l a t i v e  h i s t o r y .  

481 Pub. L. No. 96-573, § 4 ( a ) ( l ) ( A ) ,  94  S t a t .  3348. - 
491 42 U.S.C. § 2021(g) .  - 
501 42 U.S.C. § 2021( j ) .  - 



3. P o s s i b i l i t y  t h a t  a  s t a t e  law might t hwar t  t h e  
r e a l i z a t i o n  of a f e d e r a l  o b j e c t i v e .  Allowing 
s t a t e s  t o  v e t o  t h e  s i t i n g  of a  d i s p o s a l  f a c i l i t y  
w i t h i n  t h e i r  bo rde r s  o r  t h e  t r a n s p o r t a t i o n  of 
n u c l e a r  was t e s  through them would a rguab ly  con- 
s t i t u t e  a  t hwar t ing  of f e d e r a l  p o l i c y  f a v o r i n g  
development of n u c l e a r  power. 51/ - 

Some f u r t h e r  suppor t  f o r  f e d e r a l  pre-emption ove r  n u c l e a r  waste d i s p o s a l  

52/ - 
and t r a n s p o r t a t  i on  might d e r i v e  from Northern S t a t e s  Power Co. v. Minnesota. 

T h i s  c a s e  he ld  t h a t  t h e  f e d e r a l  government h a s  e x c l u s i v e  a u t h o r i t y  under  t h e  

Atomic Energy Act t o  r e g u l a t e  r a d i o a c t i v e  e f f l u e n t  d i scharged  from n u c l e a r  

powerplan ts .  Although t h e  d i s t r i c t  c o u r t s  found e x p r e s s  pre-emption, t h e  

E igh th  C i r c u i t  found imp l i ed  pre-emption. A t  any e v e n t ,  t h e  pre-emption argu- 

ments  accep ted  a s  v a l i d  i n  t h a t  c a s e  would l i k e l y  be r a i s e d  i n  c h a l l e n g i n g  a 

s t a t e  v e t o  of  a  f e d e r a l l y  approved d i s p o s a l  s i t e  o r  of t r a n s p o r t a t i o n  of 

n u c l e a r  wastes .  Minnesota had a s s e r t e d  t h a t  § 274(c) of  t h e  Atomic Energy 

Act p r o h i b i t e d  o n l y  t h e  t o t a l  r e l i nqu i shmen t  of f e d e r a l  power over  n u c l e a r  

powerplan ts  bu t  d i d  no t  b a r  t h e  concu r ren t  e x e r c i s e  of s ta te  c o n t r o l .  The 

E igh th  C i r c u i t  r e j e c t e d  t h i s  argument, s t a t i n g  t h a t  

While t h e  1959 amendment does  n o t  u s e  t h e  terms 
"exc lus ive"  o r  " so l e "  i n  d e s c r i b i n g  e x i s t i n g  regu- 
l a  t o r y  r e s p o n s i b i l i t i e s  of t h e  Commission, we 
t h i n k  i t  abundant ly  c l e a r  t h a t  t h e  whole t one  o f  
t h e  1959 amendment, upon examinat ion of s t a t u t o r y  
language  a l o n e ,  demonst ra tes  Congress iona l  recog- 
n i t i o n  t h a t  t h e  AEC a t  t h a t  t ime possessed  t h e  
s o l e  a u t h o r i t y  t o  r e g u l a t e  hazards  a s s o c i a t e d  wi th  
by-product,  source ,  and s p e c i a l  n u c l e a r  m a t e r i a l s  
and w i t h  p roduc t ion  and u t i l i z a t i o n  f a c i l i t i e s .  =/ 

51/ The Supreme Court  h a s  f r e q u e n t l y  r e l i e d  on t h e  presumptive i n d i c e s  
of c o n g r e s s i o n a l  i n t e n t  in o r d e r  t o  exc lude  s t a t e  r e g u l a t i o n  of a  f i e l d .  See, 
e.g. , Burbank v.  Lockheed A i r  Terminal ,  Inc . ,  4  11 U.S. 624 ( l 9 7 3 ) ,  and Hines  v.  - 
Davidowitz. 312 U.S. 52 (1941). 

52/ 320 F. Supp. 172 (D. Minn. 1970) ,  a f f ' d  447 F.2d 1143 ( 8 t h  C i r .  1971),  
a f f  ' d y e r  curiam 405 U.S. 1035 (1972). --- 

53/ 447 F.2d 1143, 1149 ( 8 t h  C i r .  1971). - 
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The c o u r t  went on t o  f i n d  i n  t h e  Atomic Energy Act a  " congres s iona l  recogni -  

t i o n  and i n t e n t i o n  t h a t  t h e  s t a t e s  pos ses s  no a u t h o r i t y  t o  r e g u l a t e  r a d i a t i o n  

h a z a r d s  u n l e s s  pursuant  t o  t h e  execu t ion  of an agreement s u r r e n d e r i n g  f e d e r a l  
54 / - 

c o n t r o l  ove r  t h e  t h r e e  c a t e g o r i e s  a u t h o r i z e d  under  s e c t i o n  2021(b)." 

However, t h e  u s e f u l n e s s  of Nor thern  S t a t e s  may have been somewhat d i l u t e d  

by t h e  Clean A i r  Amendments of  1977 (P.L. 95-95, 95 th  Cong., 1st Sess . )  and t h e  

l e g i s l a t i v e  h i s t o r y  of t h e s e  amendments. S e c t i o n  116 of t h e  Act, a s  amended, 

s t a t e s :  

. . . [Nlo th ing  i n  t h i s  Act s h a l l  p r ec lude  o r  
deny t h e  r i g h t  of any S t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  
the reo f  t o  adopt  o r  e n f o r c e  (1 )  any s t a n d a r d  o r  l i m i -  
t a t i o n  r e s p e c t i n g  emiss ions  of a i r  p o l l u t a n t s  o r  (2 )  
any requirement  r e s p e c t i n g  c o n t r o l  o r  abatement  of a i r  
p o l l u t i o n  . . . 

House Conference Report  No. 95-564 a t  page 143 s t a t e s :  

[ R l a d i o a c t i v e  p o l l u t a n t s ,  i n c l u d i n g  s o u r c e  ma- 
t e r i a l ,  s p e c i a l  n u c l e a r  ma t e r i a l ,  and by product  
m a t e r i a l ,  a r e  covered by S e c t i o n  116 of t h e  Clean 
A i r  Act. Thus, any S t a t e ,  o r  p o l i t i c a l  s u b d i v i s i o n  
the reo f  may e s t a b l i s h  s t a n d a r d s  more s t r i n g e n t  t h a n  
Fede ra l ,  o r  where 2 F e d e r a l  s t a n d a r d  has  no t  been 
e s t a b l i s h e d ,  may e s t a b l i s h  any s t a n d a r d s  t hey  deem 
a p p r o p r i a t e .  Thus t h e  p r o v i s i o n  would n o t  preempt 
S t a t e s  and l o c a l i t i e s  from s e t t i n g  and e n f o r c i n g  
s t r i c t e r  a i r  p o l l u t i o n  s t anda rds  f o r  r a d i a t i o n  t h a n  
t h e  Fede ra l  s t a n d a r d s ,  and would no t  f o l l o w  t h e  
ho ld ing  of Northern S t a t e s  Power Co. v. S t a t e  of 
Minnesota [ c i t a t i o n s  o m i t t e d ]  i n  t h e  c o n t e x t  of 
r a d i o a c t i v e  a i r  p o l l u t i o n .  

The re fo re ,  a  s t a t e  may be a b l e  t o  p r o h i b i t  c e r t a i n  t y p e s  of r a d i o a c t i v e  was t e  

d i s p o s a l ,  such as  ground b u r i a l ,  on t h e  b a s i s  t h a t  t h e  was t e  w i l l  emi t  a i r  

p o l l u t a n t s  i n  v i o l a t i o n  of i t s  emiss ion  s t anda rds .  

54/ I d .  , a t  1149-1.150. - - 



Although t h e  u s e f u l n e s s  of Northern S t a t e s  a s  suppor t  f o r  f e d e r a l  pre-  

emption m y  have been d iminished  by t h e  Clean A i r  Amendments of 1977, two 

r e l a t i v e l y  r e c e n t  c a s e s  would seem t o  provide  a d d i t i o n a l  suppor t  f o r  f e d e r a l  

pre-emption i n  t h e  a tomic  energy a r e a .  The U.S. D i s t r i c t  Court f o r  t h e  
55/ 

Southern  D i s t r i c t  o f  New York he ld  i n  United S t a t e s  v. C i t y  of New ~ o r k -  

t h a t  a  New York C i ty  o rd inance  r e q u i r i n g  l i c e n s i n g  of n u c l e a r  r e a c t o r s  is 

pre-empted by t h e  Atomic Energy Act. I n  1967 Columhia Un ive r s i t y  a p p l i e d  

f o r  a  pe rmi t  from t h e  Atomic Energy Commission t o  b u i l d  and o p e r a t e  a  re- 

s e a r c h  n u c l e a r  r e a c t o r .  A f t e r  complying wi th  t h e  f e d e r a l  two-step l i c e n s i n g  

procedure ,  Columhia was i s s u e d  a  f e d e r a l  o p e r a t i n g  l i c e n s e  i n  1977. During 

t h e s e  f e d e r a l  l i c e n s i n g  proceedings ,  New York i n  1976 amended i t s  Heal th  Code 

t o  r e q u i r e  c i t y  l i c e n s i n g  i n  a d d i t i o n  t o  f e d e r a l  l i c e n s i n g  of n u c l e a r  r e a c t o r s .  

Act ing  on t h i s  amended o rd inance ,  t h e  c i t y ' s  Commissioner of Heal th  denied 

Columbia's a p p l i c a t i o n  f o r  a  c i t y  l i c e n s e  on t h e  b a s i s  of p o t e n t i a l  i n j u r y  

t o  p u b l i c  h e a l t h  and s a f e t y  r e s u l t i n g  from a c c i d e n t a l  r e l e a s e  and r a d i a t i o n .  

The Uni ted  S t a t e s  and Columbia t h e n  brought  s u i t  t o  d e c l a r e  t h e  l o c a l  o rd i -  

nance vo id  under  t h e  f e d e r a l  pre-emption d o c t r i n e  embodied i n  t h e  Supremacy 

C lause  of t h e  C o n s t i t u t i o n .  Discuss ing  e a r l i e r  j u d i c i a l  a p p l i c a t i o n  of 

f e d e r a l  pre-emption i n  t h e  a r e a  of n u c l e a r  energy,  t h e  c o u r t  s e t  f o r t h  

g e n e r a l  p r i n c i p l e s  t o  be a p p l i e d  i n  any c a s e  concern ing  concur ren t  l o c a l  

n u c l e a r  r e g u l a t i o n .  According t o  t h e  c o u r t ,  t h e  Atomic Energy Act of  1954 

is  in t ended  t o  p rov ide  f e d e r a l  r e g u l a t o r y  occupancy of t h e  f i e l d  of r ad i a -  

t i o n  haza rds  excep t  where j u r i s d i c t i o n  i s  e x p r e s s l y  ceded t o  t h e  s t a t e s .  

F u r t h e r ,  t h e  Act p r o h i b i t s  a d m i n i s t r a t i v e  d e l e g a t i o n  of c e r t a i n  a c t i v i t i e s  

t o  s t a t e  r e g u l a t o r y  a u t h o r i t i e s ,  i n c l u d i n g  r e g u l a t i o n  of c o n s t r u c t i o n  o r  

o p e r a t i o n  of n u c l e a r  r e a c t o r s .  

55/ 463 F .  Supp. 604 (S.D. N.Y. 1978).  - 



New York argued t h a t  t h e  l e g i s l a t i v e  h i s t o r y  of s e c t i o n  274  of t h e  Act 

showed t h a t  Congress  i n t ended  t o  l e a v e  a  "gray a r ea"  of r e g u l a t i o n  which 

could  no t  be pre-empted by f e d e r a l  r e g u l a t i o n .  According t o  t h e  c i t y ,  t h a t  

gray  a r e a  i n c l u d e s  s i t i n g  r e g u l a t i o n s ,  and i t  sought  t o  c h a r a c t e r i z e  i t s  

l i c e n s i n g  o rd inance  a s  a  s i t i n g  r e g u l a t i o n  based upon r a d i o l o g i c a l  s a f e t y  

c r i t e r i a .  A f t e r  examining t h e  l e g i s l a t i v e  h i s t o r y  of t h e  Act ,  t h e  c o u r t  

d i s ag reed  w i t h  t h e  c i t y .  It found "an unmis takable  c o n g r e s s i o n a l  i n t e n t  

t h a t  r a d i o l o g i c a l  r e g u l a t i o n  of t h e  o p e r a t i o n  of n u c l e a r  r e a c t o r s  be  pre-  

empted from concur ren t  s t a t e  and l o c a l  r e g u l a t i o n . "  I n  r e sponse  t o  t h e  

c i t y ' s  argument t h a t ,  a s  a  s i t i n g  r e g u l a t i o n ,  t h e  o rd inance  c o n s t i t u t e d  a  

l e g i t i m a t e  e x e r c i s e  of i t s  p o l i c e  power, t h e  c o u r t  s a i d  t h a t  f e d e r a l  li- . 

cens ing  c r i t e r i a  should  i n c l u d e  examinat ion of t h e  r i s k s  of proposed s i t e s  

and t h a t ,  i n  t h e  c a s e  of  t h e  Columbia r e a c t o r ,  t h e  Atomic Energy Commission 

cons ide red  and en t e red  s p e c i f i c  f i n d i n g s  of f a c t  concern ing  t h e  l o c a t i o n  of 

t h e  r e a c t o r .  The c o u r t  be l i eved  t h a t  t h e  c i t y  could  n o t  a r g u e  t h a t  t h e  

scope of f e d e r a l  r e s p o n s i b i l i t y  does  no t  i n c l u d e  l o c a l  s i t i n g  c o n s i d e r a t i o n s .  

I n  conc lus ion ,  t h e  c o u r t  s t a t e d  t h a t  "Congress d i d  no t  l e a v e  room f o r  d u a l  

f ede ra l - s  t a t e  r e g u l z t i o n  of r a d i a t i o n  hazards  a s s o c i a t e d  wi th  t h e  o p e r a t i o n  

of n u c l e a r  r e a c t o r s . "  

56 / 
Washington S t a t e  Bui ld ing  and Cons t ruc t ion  Trades  Counci l  v. spellman- 

concerned a s u i t  brought  t o  cha l l enge  t h e  c o n s t i t u t i o n a l i t y  of a  Washington 

s t a t e  i n i t i a t i v e  a t t e m p t i n g  t o  ban s t o r a g e  and t r a n s p o r t a t i o n  t o  any s t o r a g e  

s i t e  i n  Washington of a l l  nonmedical r a d i o a c t i v e  was t e  gene ra t ed  o u t s i d e  of 

t h e  s t a t e .  The c o u r t  he ld  t h a t  t h e  i n i t i a t i v e  was u n c o n s t i t u t i o n a l  because  

i t  v i o l a t e d  both t h e  Supremacy Clause  and t h e  Commerce C lause  of t h e  Cons t i -  

t u t i o n .  A s  f o r  t h e  Supremacy Clause v i o l a t i o n ,  t h e  c o u r t  found t h a t  t h e  

56/ 518 F .  Supp. 928 (E.D.  Wash. 1981).  - 



i n i t i a t i v e  a t t empted  t o  r e g u l a t e  l e g i t i m a t e  f e d e r a l  a c t i v i t y  and t h a t  i t  was 

pre-empted because Congress  d i d  not  e x p r e s s l y  cede r e g u l a t i o n  of e i t h e r  high- 

l e v e l  o r  low-level  r a d i o a c t i v e  was t e s  t o  t h e  s t a t e s .  On t h e  l a t t e r  p o i n t ,  

t h e  c o u r t  s t a t e d  a t  931: 

By rev iewing  t h e  pe rvas ive  f e d e r a l  s t a t u t o r y  
schemes f o r  t h e  r e g u l a t i o n  of r a d i o a c t i v e  was te ,  
t h e  Atomic Energy Act, t h e  Low-Level Rad ioac t ive  
Waste P o l i c y  Act and t h e  Hazardous M a t e r i a l s  Trans- 
p o r t a t  i on  Act ,  and app ly ing  e s t a b l i s h e d  j u d i c i a l  
r ea son ing ,  I am convinced t h a t  Congress i n t ended  
t h a t  t h e  t r a n s p o r t a t i o n  and s t o r a g e  of a l l  m a t e r i a l s  
which pose  r a d i a t i o n  haza rds  would he r e g u l a t e d  by 
t h e  f e d e r a l  government except  where j u r i s d i c t i o n  
was e x p r e s s l y  ceded t o  t h e  s t a t e s .  

With r e s p e c t  t o  t h e  Commerce C lause  v i o l a t i o n ,  t h e  c o u r t  found t h a t  t h e r e  

was no v a l i d  j u s t i f i c a t i o n  f o r  t h e  i n i t i a t i v e ' s  d i s c r i m i n a t i o n  a g a i n s t  i n t e r -  

s t a t e  commerce. Thus even i n  t h e  absence  of f e d e r a l  p'reemption, t h e  s t a t e  

law would u n c o n s t i t u t i o n a l l y  burden i n t e r s t a t e  commerce. 

However, a l though 42 U.S.C. § 2021(c) s t a t e s  t h a t  t h e  Commission s h a l l  

no t  r e l i n q u i s h  c e r t a i n  a r e a s  of a u t h o r i t y  and r e s p o n s i b i l i t y  t o  t h e  s t a t e s  

pu r suan t  t o  t h e  Agreement S t a t e s  Program, 42 U.S.C. 5 2021(k) p rov ides  t h a t  

"Nothing i n  t h e  s e c t i o n  s h a l l  be cons t rued  t o  a f f e c t  t h e  a u t h o r i t y  of any  

S t a t e  o r  l o c a l  agency t o  r e g u l a t e  a c t i v i t i e s  f o r  purposes o t h e r  t han  pro tec-  

t i o n  a g a i n s t  r a d i a t i o n  hazards ."  Where s t a t e s  p r o h i b i t  n u c l e a r  v a s t e  d i s -  

p o s a l  on t h e  g e n e r a l  b a s i s  of r a d i o l o g i c a l  s a f e t y  , t h i s  p r o v i s i o n  may be 

unimpor tan t .  However, i f  a  s t a t e  t r i e s  t o  r e g u l a t e  n u c l e a r  was t e  d i s p o s a l  

f o r  a  purpose  o t h e r  t h a n  p r o t e c t i o n  a g a i n s t  r a d i a t i o n  hazards ,  i t  m y  be 

impor t an t  t o  de t e rmine  t h e  a c t u a l  purpose of t h e  s t a t e  r e g u l a t i o n  and t h e  

p e r m i s s i b l e  scope  of i t s  e f f e c t s  on f e d e r a l  p l a n s  concern ing  n u c l e a r  was te  

d i s p o s a l .  

T r a d i t i o n a l  zoning ma% be one  a r e a  i n  which s t a t e s  o r  l o c a l  governments 

can  e x e r c i s e  some c o n t r o l  ove r  powerplants .  An example of an a c c e p t a b l e  



s t a t e  o r  l o c a l  a t t empt  a t  such r e g u l a t i o n  might be t h e  p r o h i b i t i o n  of a  

n u c l e a r  was t e  d i s p o s a l  f a c i l i t y  i n  a  zone which exc ludes  a l l  i n d u s t r i a l  

p l a n t s  from a r e a s  n o t  zoned f o r  i n d u s t r i a l  use .  Another might be  a  s t a t e ' s  

i r r q u i q  i n t o  s a f e t y  q u e s t i o n s ,  a p a r t  from r a d i a t i o n  haza rds ,  concern ing  
571 - 

t h e  l o c a t i o n  of a  n u c l e a r  r e a c t o r .  However, i f  a  l o c a l  government ex- 

c luded  a n u c l e a r  was t e  d i s p o s a l  f a c i l i t y  on t h e  ground t h a t  t h e  f a c i l i t y  
581 - 

r e q u i r e d  a  l a r g e  s i t e  f o r  an  "exc lus ion  a r e a , "  t h u s  lower ing  t h e  l o c a l e ' s  

d e s i r e d  d e n s i t y  of i n d u s t r i a l  development, t h i s  r e g u l a t i o n  might be  d e t e r -  

mined t o  be  based on a concern  about  r a d i a t i o n  haza rds .  

S i m i l a r l y ,  i f  a  s t a t e  were t o  impose thermal  d i s c h a r g e  s t a n d a r d s  more 

s t r i n g e n t  t h a n  envi ronmenta l ly  neces sa ry  pursuant  t o  s e c t i o n  316(a)  of t h e  

Clean Water Act and t h i s  a c t i o n  e f f e c t i v e l y  p r o h i b i t e d  t h e  d i s c h a r g e  of 

r a d i o a c t i v e  was t e s ,  t h i s  s t a t e  r e g u l a t i o n  might be  s t r u c k  down as i n t e r -  

f e r i n g  w i t h  t h e  f e d e r a l  goa l s  i n  t h e  Atomic Energy Act. The d e c i s i o n  

i n  t h e  Northern S t a t e s  c a s e  would appear  t o  p rov ide  f u r t h e r  suppor t  f o r  

f e d e r a l  pre-emption ove r  a  s t a t e  a c t i o n  of t h i s  type.  

A r e c e n t  c a s e ,  P a c i f i c  Legal Foundation v. S t a t e  Energy Resources 
591 - 

Conservat ion and Development Commission, s e t s  f o r t h  a  s i t u a t i o n  i n  which 

i t  has been he ld  t h a t  a  s t a t e  may r e g u l a t e  n u c l e a r  a c t i v i t i e s  f o r  purposes  

o t h e r  t han  p r o t e c t i o n  a g a i n s t  r a d i a t i o n  haza rds .  It a l s o  i l l u s t r a t e s  t h a t  

t h e  con t rove r sy  concern ing  pre-emption i n  t h e  n u c l e a r  a r e a  c o n t i n u e s  and 

571 See,  e.g. , Northern C a l i f o r n i a  A s s o c i a t i o n  t o  P r e s e r v e  Bodega Head -- 
and ~ a r b o r  v. Pub l i c  U t i l i t i e s  Commission, 37 Cal.  432, 390 P. 2d 200 (1964).  

581 "Exclusion a r ea"  means t h a t  a r e a  sur rounding  t h e  r e a c t o r  i n  which 
t h e  r e a c t o r  l i c e n s e e  has  t h e  a u t h o r i t y  t o  de te rmine  a l l  a c t i v i t i e s  i n c l u d i n g  
e x c l u s i o n  o r  removal of pe r sonne l  and p rope r ty  from t h e  a r ea .  10 C.F.R. 
S 100.3(a) .  

591 659 F.2d 903 ( 9 t h  C i r .  1981). - 



t h a t  t h e  c o u r t s  appea r  n o t  t o  have e s t a b l i s h e d  e x a c t l y  what i n  t h e  n u c l e a r  

a r e a  is  pre-empted and what remains w i t h i n  a s t a t e ' s  j u r i s d i c t i o n .  This  

c a s e  was a c o n s o l i d a t i o n  of two lower f e d e r a l  c o u r t  d e c i s i o n s ,  P a c i f i c  Legal 
60 / 

Foundat i o n  v. S t a t e  Energy Resources Conservat ion and Development commission- 

and P a c i f i c  Gas and E l e c t r i c  Company v .  S t a t e  Energy Resources Conservat ion 
611 - 

and Development Commission, bo th  of which h e l d  t h a t  c e r t a i n  p r o v i s i o n s  of 

t h e  C a l i f o r n i a  P u b l i c  Resources Code invaded a f i e l d  of r e g u l a t i o n  pre-empted 

by t h e  Atomic Energy Act of 1954. 

I n  t h e  lower c o u r t  c a s e  of P a c i f i c  Legal Foundation p l a i n t i f f s  cha l l enged  

t h e  c o n s t i t u t i o n a l i t y  of  t h r e e  p r o v i s i o n s  of t h e  Code: s e c t i o n s  25524.1, 

25524.2, and 25524.3. S e c t i o n  25524.1 p r o v i d e s  t h a t  no new n u c l e a r  f i s s i o n  

the rma l  powerplant  r e q u i r i n g  t h e  r ep roces s ing  of f u e l  rods  s h a l l  be pe rmi t t ed  

l and  u s e  i n  t h e  s t a t e  o r  c e r t i f i e d  by t h e  S t a t e  Energy Resources Conserva t ion  

and Development Commission u n t i l  t h e  Energy Commission f i n d s  t h a t  t h e  appro- 

p r i a t e  United S t a t e s  agency h a s  approved a technology f o r  t h e  c o n s t r u c t i o n  

and o p e r a t i o n  of  n u c l e a r  f u e l  rod r e p r o c e s s i n g  p l a n t s  and t h e  Commission h a s  

r e p o r t e d  i t s  f i n d i n g s  t o  t h e  s t a t e  l e g i s l a t u r e ,  which has  t h e  power t o  d i s -  

a f f i r m  them. The p r o v i s i o n  a l s o  r e q u i r e s  t h e  s t a t e  commission t o  make a 

case-by-case d e t e r m i n a t i o n  t h a t  adequa te  f u e l  rod  r ep roces s ing  c a p a c i t y  o r  

waste s t o r a g e  c a p a c i t y  w i l l  be  a v a i l a b l e  by t h e  t ime a p a r t i c u l a r  f a c i l i t y  

r e q u i r e s  r e p r o c e s s i n g  o r  w a s t e  s t o r a g e .  Sec t ion  25524.2 p rov ides  t h a t  no 

new n u c l e a r  powerplant  s h a l l  be c e r t i f i e d  by t h e  s t a t e  commission u n t i l  i t  

f i n d s  t h a t  t h e  a u t h o r i z e d  United S t a t e s  agency has  approved a technology 

60/ 472 F. Supp. 191  (S.D. Cal.  1979).  - 
61/ 489 F. Supp. 699 (E.D. Cal. 1980). - 



f o r  d i s p o s a l  of h igh - l eve l  n u c l e a r  was t e s  and t h e  commission h a s  r e p o r t e d  i t s  

f i n d i n g s  t o  t h e  s t a t e  l e g i s l a t u r e ,  which has  t h e  power t o  d i s a f f i r m  them. 

S e c t i o n  25524.3 a p p l i e s  t o  n u c l e a r  powerplants  f o r  which n o t i c e s  of i n t e n t  

a r e  f i l e d  w i t h  and accepted  by t h e  s t a t e  commission a f t e r  January  1 ,  1980. 

The commission cannot  c e r t i f y  t h e s e  p l a n t s  u n t i l  it comple tes  a  s t u d y  of t h e  

n e c e s s i t y ,  e f f e c t i v e n e s s ,  and economic f e a s i b i l i t y  of berm containment  and 

l o c a t i n g  r e a c t o r s  underground and t h e  l e g i s l a t u r e  e v a l u a t e s  t h e  s tudy .  

A s  a  p re l imina ry  m a t t e r ,  t h e  c o u r t  no ted  t h a t  s e c t i o n s  25524.1 and 

25524.3 were rendered  moot by t h e  d e c i s i o n s  of t h e  C a l i f o r n i a  Energy 

Commission. The commission determined t h a t  s e c t i o n  25524.1(a) does  no t  

app ly  t o  any r e a c t o r s  proposed f o r  C a l i f o r n i a  and t h a t  s e c t i o n  25524.1(b) 

r e q u i r e s  a  case-by-case e v a l u a t i o n  of f u e l  s t o r a g e  c a p a c i t y  a t  i n d i v i d u a l  

r e a c t o r  s i t e s .  Sec t ion  25524.3 i s  no t  imp l i ca t ed  i n  t h e  p r e s e n t  cont ro-  

ve r sy  because  by i t s  terms i t  a p p l i e s  only  t o  powerplan ts  f o r  which a 

n o t i c e  of  i n t e n t  i s  accepted  a f t e r  J anua ry  1, 1980. Thus, t h e  c o u r t  con- 

cluded t h a t  only s e c t  i o n  25524.2, r e q u i r i n g  t h e  e x i s t e n c e  and app rova l  

of a  h igh - l eve l  was t e  d i s p o s a l  technology which t h e  Energy Commission h a s  

determined not  t o  e x i s t ,  impeded c e r t i f i c a t i o n  of n u c l e a r  powerplan ts  i n  

C a l i f o r n i a .  

A f t e r  a  f i n d i n g  of t h e  e x i s t e n c e  of s t a n d h g  t o  s u e  and r i p e n e s s ,  

t h e  c o u r t  d i s cus sed  t h e  m e r i t s  of t h e  c a s e .  The c o u r t  h e l d  t h a t  s e c t i o n  

25524.2 was pre-empted bo th  because  Congress h a s  imp l i ed ly  f o r e c l o s e d  s t a t e  

l e g i s l a t i o n  on t h e  s u b j e c t  of n u c l e a r  was t e  d i s p o s a l  and because t h e  s t a t u t e  

s t a n d s  a s  a n  o b s t a c l e  t o  t h e  purposes and o b j e c t i v e s  which Congress  s t a t e d  

i n  t h e  Atomic Energy Act of  1954. I n  r u l i n g  on whether  t h e  f e d e r a l  govern- 

ment has  pre-empted t h e  s p h e r e  of r a d i o l o g i c a l  haza rd  r e g u l a t i o n ,  t h e  c o u r t  

c i t e d  Northern S t a t e s  and C i ty  of New York, d i s c u s s e d  sup ra .  



Defendants  sugges t ed  t h a t  25524.2 i s  v a l i d  because i t  was enac ted  f o r  

t h e  economic purpose  of i n s u r i n g  t h a t  C a l i f o r n i a n s  w i l l  no t  have t o  bea r  

t h e  f i n a n c i a l  r i s k  of  fund ing  n u c l e a r  powerplants  which may l a t e r  be s h u t  

down because  of i nadequa te  permanent was t e  d i s p o s a l  a c t i v i t i e s  and not  f o r  

t h e  p r o h i b i t e d  purpose of r a d i a t i o n  c o n t r o l .  The c o u r t  found t h a t  t h e  

s u g g e s t i o n  t h a t  t h e  p r o v i s i o n  was p r e d i c a t e d  upon a n  economic purpose was 

no t  a  s u f f i c i e n t  c o n d i t i o n  f o r  a  f i n d i n g  of c o n s t i t u t i o n a l i t y .  I n s t e a d  of 

focus ing  narrowly on t h e  i s s u e  of C a l i f o r n i a ' s  l e g i s l a t i v e  purpose, t h e  

c o u r t  examined whether  t h e  p r o v i s i o n  impinged upon t h e  sphe re  of e x c l u s i v e  

r e g u l a t o r y  j u r i s d i c t i o n  r e se rved  t o  NRC.  The c o u r t  found t h a t  t h e  q u e s t i o n  

of whether  n u c l e a r  powerplan ts  may be c o n s t r u c t e d  and opera ted  i n  t h e  absence  

of a  demonst ra ted  technology f o r  t h e  permanent d i s p o s a l  of n u c l e a r  was te  i s  

e x c l u s i v e l y  r e s e r v e d  t o  NRC by 42 U.S.C. § 2021(c)  and t h a t  s t a t e  r e g u l a t i o n  

on t h i s  s u b j e c t  i s  imp l i ed ly  pre-empted. The c o u r t  s t a t e d  a t  200: "There 

seems l i t t l e  p o i n t  i n  e n a c t i n g  an  Atomic Energy Act and e s t a b l i s h i n g  a f e d e r a l  

agency t o  promulgate e x t e n s i v e  and pe rvas ive  r e g u l a t i o n s  on t h e  s u b j e c t  of 

c o n s t r u c t i o n  and o p e r a t i o n  of n u c l e a r  r e a c t o r s  and t h e  d i s p o s a l  of n u c l e a r  

w a s t e  i f  i t  i s  w i t h i n  t h e  p r e r o g a t i v e  of t h e  s t a t e s  t o  out law t h e  u s e  of 

a tomic  energy  w i t h i n  t h e i s  borders . "  

I n  t h e  P a c i f i c  Gas and E l e c t r i c  Company c a s e ,  p l a i n t i f f s  brought  s u i t  

t o  a s k  t h a t  t h e  C a l i f o r n i a  s t a t u t o r y  scheme r e g u l a t i n g  t h e  c o n s t r u c t i o n  and 

o p e r a t i o n  of n u c l e a r  powerplan ts  be h e l d  u n c o n s t i t u t i o n a l .  A t  i s s u e  were 

t h e  fo l lowing  s e c t i o n s  of t h e  C a l i f o r n i a  Pub l i c  Resources Code: 25524.1; 

25524.2; 25524.3; 25528 i n s o f a r  a s  i t  a p p l i e s  t o  n u c l e a r  f i s s i o n  thermal  

powerplan ts ;  25500, 25502, 25504, 25511, 25512, 25514, 25516, 25517, 25519, 

25520, 25523, and 25532 i n s o f a r  a s  they a u t h o r i z e  o r  r e q u i r e  de fendan t s  t o  

r e g u l a t e  o r  moni tor  t h e  c o n s t r u c t i o n  o r  o p e r a t i o n  of any n u c l e a r  powerplant 



o r  t o  deny c o n s t r u c t i o n  of any n u c l e a r  powerplant  on t h e  b a s i s  of d e t e r m i n a t i o n s  

f a l l i n g  w i t h i n  t h e  r e g u l a t o r y  j u r i s d i c t i o n  of NRC;  and 25503, 25504, and 25516 

i n s o f a r  a s  t hey  ( a )  r e q u i r e  an  a p p l i c a n t  t o  p rov ide  i n fo rma t ion  t o  de fendan t s  

concern ing  any n u c l e a r  powerplant  s i t e  no t  proposed by t h e  a p p l i c a n t  t o  N R C  o r  

( b )  r e q u i r e  de fendan t s  t o  conduct  proceedings  o r  make d e t e r m i n a t i o n s  concern ing  

t h e  s i t e .  P l a i n t i f f s '  s u i t  was based on t h e  c la im t h a t  t h e s e  n u c l e a r  power 

s t a t u t e s  a r e  pre-empted under  t h e  Supremacy Clause  of t h e  C o n s t i t u t i o n  by con- 

g r e s s i o n a l  enactment of t h e  Atomic Energy Act. 

A f t e r  d e c i d i n g  t h e  i s s u e  of s t a n d i n g ,  t h e  c o u r t  addressed  t h e  m e r i t s  of  

t h e  case.  It he ld  t h a t  t h e  p r o v i s i o n s  i n  q u e s t i o n  of C a l i f o r n i a ' s  n u c l e a r  

r e g u l a t o r y  scheme a r e  " e i t h e r  i n  c o n f l i c t  w i th  o r  s u b s t a n t i a l l y  impede t h e  

r e g u l a t i o n  of n u c l e a r  energy r e se rved  t o  t h e  f e d e r a l  government by t h e  Atomic 

Energy Act of  1946, i t s  v a r i o u s  amendments and t h e  power t o  r e g u l a t e  d e l e g a t e d  
62 1 - 

pur suan t  t o  t h a t  l e g i s l a t i o n . "  According t o  t h e  c o u r t ,  n u c l e a r  power and i t s  

e x p l o i t a t i o n  have been a  un ique ly  n a t i o n a l  concern  s i n c e  t h e  enactment of t h e  

f i r s t  Atomic Energy Act i n  1946. The c o u r t  a l s o  r e l i e d  on t h e  d e c i s i o n  i n  

Northern S t a t e s  i n  de te rmining  t h a t  t h e  C a l i f o r n i a  s t a t u t e s  i n  q u e s t i o n  a r e  

p r  e-emp t ed by f e d e r a l  law. 

However, a f t e r  c o n s o l i d a t i o n  t h e  Nin th  C i r c u i t  Court  of Appeals r eve r sed  

t h e  lower c o u r t s '  d e c i s i o n s .  The c o u r t  he ld  t h a t  t h e  s t a t u t o r y  p r o v i s i o n s  i n  

q u e s t i o n  were d i r e c t e d  toward purposes  o t h e r  t h a n  p r o t e c t  i o n  a g a i n s t  r a d i a t i o n  

haza rds  and were t h e r e f o r e  n o t  pre-empted by f e d e r a l  s t a t u t e s .  

621 489 F.  Supp. a t  704. - 



The c o u r t  summarized: 

A s  t h e  committee r e p o r t  makes c l e a r ,  s e c t i o n  25524 .2  
[ t h e  moratorium on new n u c l e a r  p l a n t s ]  is  d i r e c t e d  toward 
purposes  o t h e r  t h a n  p r o t e c t i o n  a g a i n s t  r a d i a t i o n  hazards  . . . . U n t i l  a method of w a s t e  d i s p o s a l  is  approved by 
t h e  f e d e r a l  government, C a l i f o r n i a  has  r ea son  t o  b e l i e v e  
t h a t  u n c e r t a i n t i e s  i n  t h e  n u c l e a r  f u e l  c y c l e  make n u c l e a r  
power a n  uneconomical and u n c e r t a i n  s o u r c e  of energy. The 
l e g i s l a t u r e  h a s  chosen t o  mandate r e l i a n c e  upon o t h e r  
energy  s o u r c e s  u n t i l  t h e s e  u n c e r t a i n t i e s  a s s o c i a t e d  wi th  
n u c l e a r  power a r e  r e so lved .  We f i n d  t h a t  such a  c h o i c e  
i s  e x p r e s s l y  a u t h o r i z e d  under  s e c t i o n s  271  and 2 7 4 ( k )  of  
t h e  Atomic Energy Act of 1954.  

The r e q u i r e n e n t  t h a t  u t i l i t i e s  submit t h r e e  a l t e r n a t e  
s i tes  f o r  t h e i r  proposed p l a n t s  . . . i s  a l s o  u n r e l a t e d  
t o  p r o t e c t i o n  a g a i n s t  r a d i a t i o n  hazards .  The requirement  
a p p l i e s  t o  a l l  power p l a n t s ,  n u c l e a r  and non-nuclear.  It 
p r o v i d e s  C a l i f o r n i a  w i t h  an e f f i c i e n t  means of dec id ing  
where a proposed power p l a n t  should be l o c a t e d .  Such 
d e c i s i o n s  have been regarded  a s  w i t h i n  t h e  s t a t e s '  au tho r -  
i t y ,  f o r  n u c l e a r  a s  w e l l  as o t h e r  power p l a n t s .  During 
h e a r i n g s  on s e c t i o n  274  of t h e  Atomic Energy Act, i t  was 
ag reed  t h a t  s t a t e  and munic ipa l  zoning r e g u l a t i o n s  (es -  
t a b l i s h i n g ,  f o r  example, r e s i d e n t i a l ,  commercial, o r  
i n d u s t r i a l  zones)  would app ly  t o  n u c l e a r  p l a n t s .  . . . 
The AEC's g e n e r a l  manager po in t ed  o u t  t h a t  s e c t i o n  274(k)  
would permi t  t h e  c o u r t s  l a t i t u d e  i n  s u s t a i n i n g  " c e r t a i n  
t y p e s  of zoning r e q u i r m e n t s  which have purposes o t h e r  
t h a n  c o n t r o l  of  r a d i a t i o n  haza rds ,  even though such r e -  
qu i r emen t s  might have a n  i n c i d e n t a l  ef  f  e c t  upon t h e  
u s e  o f  . . . n u c l e a r  m a t e r i a l s  l i c e n s e s  [ s i c ]  by t h e  
Commission." . . . More r e c e n t l y ,  Congress passed 
l e g i s l a t i o n  e x p l i c i t l y  r ecogn iz ing  t h e  s t a t e s '  a u t h o r i t y  
t o  impose " r e q u i r e n e n t [ s ]  r e l a t i n g  t o  l and  u s e  o r  re- 
s p e c t i n g  t h e  s i t i n g "  of n u c l e a r  p l a n t s .  - 63/ 



SUPREME COURT CASES CONCERNING PRE-EMPTIOK I K  
AREAS OTHER THAN PADIOACTIVE WASTE 

S ince  i t  i s  not  p o s s i b l e  t o  be c e r t a i n  a s  t o  a c o u r t ' s  f i n d i n g  f e d e r a l  

pre-emption i n  t h e  a r e a s  of r a d i o a c t i v e  was t e  d i s p o s a l  and t r a n s p o r t a t i o n ,  

t h e  Supreme C o u r t ' s  views ove r  t h e  p a s t  t e n  y e a r s  of pre-emption i n  o t h e r  
641 - 

a r e a s  may be i n s t r u c t i v e .  Askew v. American Waterways Opera t ions ,  he ld  i n  

a n  opin ion  by J u s t i c e  Douglas t h a t  F l o r i d a ' s  l i a b i l i t y  scheme imposing c l eanup  

c o s t s  and no- fau l t  l i a b i l i t y  on s h o r e  f a c i l i t i e s  and s h i p s  f o r  any o i l s p i l l  

damage complemented a  f e d e r a l  law concerned s o l e l y  w i th  recovery  of a c t u a l  

c l eanup  c o s t s  i n c u r r e d  by t h e  f e d e r a l  government and which t e x t u a l l y  pre-  

supposed f ede ra l - s  t a t e  coope ra t ion .  The Court  s t a t e d  a t  328 t h a t  "We f i n d  

no c o n s t i t u t i o n a l  o r  s t a t u t o r y  impediment t o  p e r m i t t i n g  F l o r i d a ,  i n  t h e  

p r e s e n t  s e t t i n g  of t h i s  c a s e ,  t o  e s t a b l i s h  any " requi rement  o r  l i a b i l i t y "  

concern ing  t h e  impact  of  o i l  s p i l l a g e s  on F l o r i d a ' s  i n t e r e s t s  o r  concerns"  

and a t  329 t h a t  "It is  c l e a r  a t  t h e  o u t s e t  t h a t  t h e  F e d e r a l  Act does  not  

p rec lude ,  bu t  i n  f a c t  a l l o w s ,  s t a t e  r e g u l a t i o n . "  

Also i n  1973 t h e  Supreme Court  i n  C i t y  of Burbank v .  Lockheed A i r  
65/ - 

Terminal ,  s t r u c k  down a  c i t y  o rd inance  p l a c i n g  an 11 p.m. t o  7  a.m. 

curfew on j e t  f l i g h t s  from t h e  c i t y  a i r p o r t  where f e d e r a l  r e g u l a t i o n  of  

a i r c r a f t  n o i s e  was of such pe rvas ive  n a t u r e  a s  t o  l e a v e  no room f o r  s t a t e  

o r  l o c a l  r e g u l a t i o n .  The Court he ld  t h a t ,  a l t hough  c o n t r o l  of n o i s e  i s  

deep-seated i n  t h e  p o l i c e  power of t h e  s t a t e s ,  t h e  Noise  Con t ro l  Act of 

1972 l e a v e s  no room f o r  l o c a l  cur fews  o r  o t h e r  l o c a l  c o n t r o l s  and,  t h e r e -  

f o r e ,  pre-empts s t a t e  o r  l o c a l  laws i n  t h i s  a r e a .  The Court  a t  640 s t a t e d  

641 422  U.S. 325 (1973).  - 
651 411  v.S. 624 (1973) .  - 



t h a t  "We a r e  n o t  a t  l i b e r t y  t o  d i f f u s e  t h e  powers g iven  by Congress t o  FAA 

and EPA by l e t t i n g  t h e  S t a t e s  o r  m u n i c i p a l i t i e s  i n  on t h e  planning.  I f  t h a t  

change i s  t o  b e  made, Congress a l o n e  must do i t . "  
66/ 

Farmer v .  carpenters -  concerned an  a c t i o n  f o r  damages a g a i n s t  un ions  

and union o f f i c i a l s  brought  i n  a  s t a t e  c o u r t  by a  p l a i n t i f f  who a l l e g e d  t h a t ,  

because  of a  d i sagreement  between him and t h e  union o f f i c i a l s  ove r  i n t e r n a l  

un ion  p o l i c i e s ,  de fendan t s  had i n t e n t i o n a l l y  engaged i n  out rageous  conduct ,  

t h r e a t s ,  and i n t i m i d a t i o n  and had caused him t o  s u f f e r  emot iona l  d i s t r e s s  

which r e s u l t e d  i n  b o d i l y  i n j u r y .  The C a l i f o r n i a  Court of Appeal he ld  t h a t  

s t a t e  c o u r t s  had no j u r i s d i c t i o n  ove r  t h e  complaint  because  t h e  c rux  of t h e  

a c t i o n  concerned employment r e l a t i o n s  and involved  conduct a rguab ly  s u b j e c t  

t o  t h e  N a t i o n a l  Labor R e l a t i o n s  Board's j u r i s d i c t i o n .  However, t h e  Supreme 

Court r e v e r s e d  and h e l d  t h a t  t h e  Na t iona l  Labor R e l a t i o n s  Act d i d  no t  pre-  

empt p l a i n t i f f ' s  a c t i o n .  The Court  s t a t e d  a t  296-297 t h a t  

We have r e f u s e d  t o  apply  t h e  pre-emption d o c t r i n e  
t o  a c t i v i t y  t h a t  o t h e r w i s e  would f a l l  w i t h i n  t h e  scope  
of  Garmon i f  t h a t  a c t i v i t y  "was a  merely p e r i p h e r a l  
conce rn  of t h e  Labor Management P e l a t i o n s  Act . . . 
[ o r ]  touched i n t e r e s t s  s o  deeply  rooted  i n  l o c a l  f e e l -  
i n g  and r e s p o n s i b i l i t y  t h a t ,  i n  t h e  absence  of com- 
p e l l i n g  c o n g r e s s i o n a l  d i r e c t i o n ,  we could  not  i n f e r  
t h a t  Congress  had depr ived  t h e  S t a t e s  of t h e  power t o  
a c t .  

S ince  t h e  Cour t  found t h a t  no p r o v i s i o n  of t h e  NLRA p r o t e c t s  t h e  ou t r ageous  

conduct  of which t h e  p l a i n t i f f  complained and t h a t  t h e  s t a t e  has  a  s u b s t a n t i a l  

i n t e r e s t  i n  p r o t e c t i n g  i t s  c i t i z e n s  from t h e  t ype  of abuse  a l l e g e d ,  t h e  Court 

concluded t h a t  Congress d i d  n o t  i n t e n d  t o  o u s t  s t a t e  c o u r t  j u r i s d i c t i o n  ove r  

a c t i o n s  f o r  t o r t i o u s  a c t i v i t i e s  of t h i s  type.  

661  430 U.S. 290 (1977) .  - 



671 - 
Jones v.  Rath Packing Co. concerned a c o n f l i c t  between a C a l i f o r n i a  

s t a t u t e  and a f e d e r a l  r egu la t ion  r e l a t i n g  t o  commodity packaging weights.  

The f e d e r a l  r e g u l a t i o n  permitted reasonable v a r i a t i o n s  i n  t h e  packaging weight 

caused by l o s s  o r  gain  of moisture during the  course  of good d i s t r i b u t i o n  

p rac t  i c e s  o r  by unavoidable d e v i a t i o n  i n  good nranuf a c t u r i n g  p r a c t i c e .  The 

C a l i f o r n i a  s t a t u t e  d i d  not a l low t h i s  type  of v a r i a t i o n  i n  commodity packaging 

weights, and, a s  a r e s u l t ,  t h e  p l a i n t i f f  ordered removed from s a l e  bacon and 

f l o u r  packaged by defendant packing companies. The Supreme Court held t h a t ,  

because t h e  C a l i f o r n i a  s t a t u t e  is  d i f f e r e n t  from t h e  f e d e r a l  requirement and 

prevents  t h e  accomplishment and execution of t h e  f u l l  purposes and o b j e c t i v e s  

of Congress, t h e  s t a t e  law must y i e l d  t o  t h e  federa l .  
681 - 

Ray v. Atlan t i c  Richf ie ld  Co. is a n  important  pre-emption case.  

I n  t h i s  c a s e  appe l l ees  challenged t h e  c o n s t i t u t i o n a l i t y  of t h e  Washington 

S t a t e  Tanker Law, which r e g u l a t e s  t h e  design,  s i z e ,  and movement of en ro l l ed  

(engaged i n  domestic o r  coas twise  t r a d e )  and r e g i s t e r e d  (engaged i n  f o r e i g n  

t r a d e )  o i l  tankers  i n  Puget Sound. Three provis ions  of t h e  s t a t e  law were 

involved i n  t h e  case:  ( 1 )  a requirement (§  88.16.180) t h a t  en ro l l ed  and 

r e g i s t e r e d  o i l  tankers  of a t  l e a s t  50,000 deadweight tons  ca r ry  a Washington- 

l i censed  p i l o t  whi le  navigat ing t h e  Sound; (2 )  a requirement ( §  88.16.190(2)) 

t h a t  en ro l l ed  and r e g i s t e r e d  o i l  tankers  of from 40,000 t o  125,000 DWT s a t i s f y  

c e r t a i n  des ign o r  s a f e t y  s tandards  o r  use  tug e s c o r t s  whi le  opera t ing  i n  t h e  

Sound; and (3) a ban on t h e  opera t ion  i n  t h e  Sound of any t anker  exceeding 

125,000 DWT ( §  88.16.190(1)). 

671 430 U.S. 519 (1977). - 
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The Supreme Court he ld  t h a t  t h e  F e d e r a l  P o r t s  and Waterways S a f e t y  Act 

of 1972 (PwSA) pre-empted c e r t a i n  p r o v i s i o n s  of t h e  Washington law: ( 1 )  The 

s t a t e  i s  p rec luded  by 46 U.S.C. §§ 215 and 364 from imposing i t s  own p i l o t a g e  

r equ i r emen t s  on e n r o l l e d  t anke r s .  S e c t i o n  88.16.180 of t h e  s t a t e  law is,  thus ,  

i n v a l i d  a s  t o  i t s  requi rement  t h a t  e n r o l l e d  t a n k e r s  c a r r y  s t a t e - l i c e n s e d  

p i l o t s .  However, bo th  46 U.S.C. § 215 and t h e  PWSA permi t  t h e  s t a t e  t o  impose 

p i l o t a g e  r equ i r emen t s  on r e g i s t e r e d  v e s s e l s  e n t e r i n g  and l e a v i n g  i t s  p o r t s .  

( 2 )  I n  T i t l e  I1 of  t h e  PWSA, Congress i n t ended  uniform n a t i o n a l  s t anda rds  f o r  

d e s i g n  and c o n s t r u c t i o n  of t a n k e r s ,  t h u s  f o r e c l o s i n g  t h e  impos i t i on  of d i f -  

f e r e n t  o r  more s t r i n g e n t  s t a t e  requi rements .  S ince  t h e  f e d e r a l  scheme has  

t h e  same g o a l  a s  § 88.16.190(2) of t h e  s t a t e  law, t h e  d i f f e r e n t  and h i g h e r  

des ign  r equ i r emen t s  of t h a t  p r o v i s i o n  a r e  i n v a l i d  under  t h e  Supremacy Clause. 

(3 )  The a l t e r n a t i v e  t u g  requi rement  of $ 88.16.190(2) does not  c o n f l i c t  w i th  

t h e  PWSA, because,  u n t i l  t h e  S e c r e t a r y  of T r a n s p o r t a t i o n  promulgates  h i s  own 

t u g  requi rement  f o r  Puget  Sound t a n k e r  n a v i g a t i o n  o r  dec ides  t h a t  t h e r e  

shou ld  be no such r e q u i r a n e n t ,  t h e  s t a t e ' s  tug  e s c o r t  requirement  i s  not  

pre-empted by t h e  f e d e r a l  scheme. (4 )  T i t l e  I of t h e  PWSA and t h e  S e c r e t a r y ' s  

a c t i o n s  under  i t ,  as w e l l  a s  t h e  l e g i s l a t i v e  h i s t o r y  showing t h a t  Congress 

i n t ended  t h a t  t h e r e  b e  a s i n g l e  f e d e r a l  dec is ion-maker  t o  promulgate l i m i t a -  

t i o n s  on t a n k e r  s i z e ,  i n v a l i d a t e  t h e  e x c l u s i o n  from Puget Sound of any t a n k e r  

exceeding  125,000 DWT pur suan t  t o  $ 88.16.190(1) of t h e  s t a t e  law. (5 )  Because 

t h e  t ug  e s c o r t  requi rement  does  no t  demand a  uniform n a t i o n a l  r u l e  no r  impede 

t h e  f r e e  f low of  i n t e r s t a t e  and f o r e i g n  commerce, i t  does not  v i o l a t e  t h e  

Commerce Clause.  (6 )  Because t h e  tug e s c o r t  p r o v i s i o n  does n o t  i n t e r f e r e  w i th  

t h e  government 's  a t t empt  t o  a c h i e v e  i n t e r n a t i o n a l  agreement on t h e  r e g u l a t i o n  

of t a n k e r  des ign ,  i t  does no t  i n t e r f e r e  w i t h  t h e  government's a u t h o r i t y  t o  

conduct  f o r e i g n  a f f a i r s .  



691 
Kasse l  v. Consol ida ted  Freightways ~ o r ~ o r a t i o n ~ - a  Commerce Clause  and 

not  a  pre-emption case--was a  s u i t  brought  t o  c h a l l e n g e  an  Iowa s t a t u t e  pro- 

h i b i t i n g  t h e  u s e  of s ix ty - f ive - foo t  d o u b l e - t r a i l e r  t r u c k s  w i t h i n  i t s  bo rde r s .  

No o t h e r  Western o r  Midwestern s t a t e  h a s  such a  s t a t u t e .  The a p p e l l e e  a l l e g e d  

t h a t  t h e  Iowa s t a t u t e  u n c o n s t i t u t i o n a l l y  burdened i n t e r s t a t e  commerce because 

a  t r u c k i n g  company, i n  o r d e r  t o  move goods through Iowa, must e i t h e r  u s e  

s h o r t e r  t r u c k  u n i t s ,  de tach  t h e  t r a i l e r s  of a  s ix ty - f ive - foo t  double  and 

s h u t t l e  each through Iowa s e p a r a t e l y ,  o r  d i v e r t  s ix ty- f  ive- foot  doubles  

around Iowa. Iowa defended t h e  s t a t u t e  a s  a  r ea sonab le  s a f e t y  measure. The 

Court a f f i rmed  t h e  lower c o u r t s '  d e c i s i o n s  t h a t  t h e  s t a t e  law impermiss ib ly  

burdened i n t e r s t a t e  commerce, s t a t i n g  a t  671 of t h e  opin ion:  

I n  Raymond Motor T r a n s p o r t a t i o n ,  Inc .  v .  - Rice ,  
t h e  Court he ld  t h a t  a  Wisconsin s t a t u t e  t h a t  pre-  
c luded  t h e  u s e  of 65-foot doubles  v i o l a t e d  t h e  
Commerce Clause.  This  c a s e  is Raymond r e v i s i t e d .  
Here, a s  i n  P.aymond, t h e  S t a t e  f a i l e d  t o  p r e s e n t  
any p e r s u a s i v e  ev idence  t h a t  65-foot doubles  a r e  
l e s s  s a f e  t h a n  55-foot s i n g l e s .  Moreover, Iowa's  
law i s  now o u t  of s t e p  w i th  t h e  laws of a l l  o t h e r  
Midwestern and Western S t a t e s .  Iowa t h u s  sub- 
s t a n t i a l l y  burdens t h e  i n t e r s t a t e  f low of goods by 
t ruck .  I n  t h e  absence  of congres s iona l  a c t  i on  t o  
s e t  uniform s t a n d a r d s ,  some burdens a s s o c i a t e d  w i t h  
s t a t e  s a f e t y  r e g u l a t i o n s  must be t o l e r a t e d .  Eut 
where, a s  h e r e ,  t h e  S t a t e ' s  s a f e t y  i n t e r e s t  has  been 
found t o  be i l l u s o r y ,  and i t s  r e g u l a t i o n s  impai r  
s i g n i f i c a n t l y  t h e  f e d e r a l  i n t e r e s t  i n  e f f i c i e n t  
and s a f e  i n t e r s t a t e  t r a n s p o r t a t i o n  , t h e  s t a t e  
law cannot  be  harmonized wi th  t h e  Commerce Clause.  

- 

691 450 U.S. 662 (1981).  - 



CONCLUSION 

The e x t e n t  t o  which a  s t a t e  can  block f e d e r a l  government d e c i s i o n s  

a u t h o r i z i n g  n u c l e a r  w a s t e  t r a n s p o r t a t i o n  w i t h i n  i t s  bo rde r s  i s  not  w e l l  

s e t t l e d .  S e v e r a l  s t a t e s  have s t a t u t e s  p u r p o r t i n g  t o  v e t o  a  d e c i s i o n  by 

t h e  f e d e r a l  government t o  e s t a b l i s h  a  n u c l e a r  was te  r e p o s i t o r y  w i t h i n  t h e i r  

borders .  It is  a r g u a b l e  t h a t  many of t h e s e  s t a t e  s t a t u t e s  a r e  uncons t i t u -  

t i o n a l  because  of  be ing  pre-empted by f e d e r a l  s t a t u t e s  and r e g u l a t i o n s .  

These s t a t e  s t a t u t e s  m y  con t r avene  t h e  Supremacy Clause  of t h e  C o n s t i t u t i o n  

and i n t e r f e r e  w i t h  t h e  l e g i t i m a t e  e x e r c i s e  by Congress of i t s  war powers 

and i t s  a u t h o r i t y  t o  r e g u l a t e  i n t e r s t a t e  commerce. The Atomic Energy Act 

and t h e  L o r L e v e l  Rad ioac t ive  Waste Disposa l  Act,  a s  w e l l  a s  o t h e r  f e d e r a l  

s t a t u t e s ,  s p e c i f i c a l l y  d e l i n e a t e  t h e  r a t h e r  narrow r o l e  t h a t  t h e  s t a t e s  

have  i n  t h e  a r e a  of a tomic  energy.  Although exp res s  pre-emption language 

i s  a b s e n t  from t h e  s t a t u t e s ,  i t  i s  a r g u a b l e  t h a t  t h e  seemingly pe rvas ive  

r o l e  t h a t  t h e  f e d e r a l  government has  i n  t h e  a r e a  of a tomic  energy i m p l i e d l y  

pre-empts s t a t e  s t a t u t e s  p r o h i b i t i n g  r a d i o a c t i v e  was t e  d i s p o s a l  and t r a n s -  

p o r t a t i o n .  Neve r the l e s s ,  c a s e s  i n t e r p r e t i n g  t h e  d o c t r i n e  of pre-emptisn 

i n  t h i s  a r e a  have h e l d  some s t a t e  and l o c a l  laws t o  be pre-empted and o t h e r  

s t a t e  and l o c a l  laws t o  be  n o t  i n  c o n f l i c t  w i th  f e d e r a l  laws and t h e r e f o r e  

not  pre-empted. It i s  no t  easy  t o  de te rmine  i n  many i n s t a n c e s  which s t a t e  

and l o c a l  laws do i n  f a c t  c o n f l i c t  w i th  f e d e r a l  laws. For example, t h e  

p r o v i s i o n  i n  s e c t i o n  274(k)  of t h e  Atomic Energy Act,  p e r m i t t i n g  a  s t a t e  

o r  l o c a l i t y  t o  r e g u l a t e  n u c l e a r  a c t i v i t i e s  f o r  purposes o t h e r  t han  pro- 

t e c t  i o n  a g a i n s t  r a d i a t i o n  hazards ,  has  been i n t e r p r e t e d  by a t  l e a s t  one 

f e d e r a l  c o u r t  i n  a  broad manner. The con t rove r sy  i s  l i k e l y  t o  c o n t i n u e  

u n t i l  Congress  e n a c t s  l e g i s l a t i o n  s e t t i n g  more d e f i n i t i v e  g u i d e l i n e s  f o r  

s t a t e  and l o c a l  p a r t i c i p a t i o n .  
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ALABAMA 

Code of Alabama, s e c t i o n  22-14-16 b a r s  d i s p o s a l  of any s p e n t  f u e l  o r  

o t h e r  r a d i o a c t i v e  was t e  gene ra t ed  o u t s i d e  t h e  s t a t e .  Also p r o h i b i t s  s t o r i n g  

o r  dumping of any n u c l e a r  s p e n t  f u e l  t h a t  i s  no t  gene ra t ed  o r  used i n  t h e  

s t a t e .  

ALASKA 

S-45 p r o h i b i t s  c o n s t r u c t i o n  of a  n u c l e a r  f u e l  p roduc t ion  f a c i l i t y ,  

u t i l i z a t i o n  f a c i l i t y ,  r e p r o c e s s i n g  f a c i l i t y ,  o r  n u c l e a r  was t e  d i s p o s a l  

f a c i l i t y  i n  t h e  s t a t e  u n l e s s  a  permi t  i s  ob ta ined  from t h e  Department of 

Environmental  Conservat ion.  No permit  can be  i s s u e d  u n l e s s  t h e  l e g i s l a -  

t u r e ,  l o c a l  government, and governor  have approved t h e  permit .  Enacted 

7-17-81. 

ARKANSAS 

Arkansas S t a t u t e s  Annotated,  s e c t l o n  82-4222 empowers t h e  Department 

of P o l l u t i o n  Cont ro l  and Ecology t o  promulgate r u l e s  and r e g u l a t i o n s  

governing hazardous was t e  t r ea tmen t ,  s t o r a g e  and d i s p o s a l  f a c i l i t i e s ,  and 

t o  e n t e r  i n t o  agreements  w i t h  t h e  f e d e r a l  government o r  one o r  more s t a t e s  

t o  provide  a  ba l ance  of f a c i l i t i e s  among t h e  s t a t e s .  Makes i t  unlawful  t o  

t r a n s p o r t  hazardous was t e ,  de f ined  t o  i n c l u d e  r a d i o a c t i v e  was t e ,  i n t o  t h e  

i U?' 

s t a t e  f o r  t h e  purpose of d i s p o s a l ,  except  a s  provided  by i n t e r s t a t e  agree-  

ment,  o r  t o  t r a n s p o r t  hazardous was t e  i n t o  o r  ou t  of t h e  s t a t e  wi thout  f i r s t  

r e p o r t i n g  t o  t h e  Department of P o l l u t i o n  Con t ro l  i n  a  manner t o  be e s t a b -  

l i s h e d  by t h e  Department. 
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COLORADO 

Colorado Revised  S t a t u t e s ,  s e c t i o n  25-1 1-203 p r o h i b i t s  t h e  c o n s t r u c t i o n  

of a  f a c i l i t y  o r  s i t e  f o r  t h e  d i s p o s a l  of r a d i o a c t i v e  was t e  u n l e s s  t h e  

governor  and l e g i s l a t u r e  approve i t .  

Colorado Revised  S t a t u t e s ,  s e c t i o n  25-8-505 p r o h i b i t s  anyone from 

s t o r i n g  o r  d i s p o s i n g  of r a d i o a c t i v e  was t e s  underground u n l e s s  a  s t a t e  com- 

m i s s i o n  h a s  found beyond a  r ea sonab le  doubt t h a t  no p o l l u t i o n  w i l l  r e s u l t  

from t h e  a c t i o n  o r  t h a t  t h e  p o l l u t i o n  w i l l  be l i m i t e d  t o  wa te r s  i n  a  l i m i t e d  

a r e a  and t h a t  p u b l i c  need j u s t i f i e s  t h e  a c t i v i t y .  

CONNECTICUT 

Connec t i cu t  Gene ra l  S t a t u t e s  Annotated,  s e c t f o n  22a-137 bans t h e  d i s -  

p o s a l  of n u c l e a r  was t e  i n  t h e  s t a t e  u n l e s s  t h e  General  Assembly approves i t .  

Low-level medica l  and u n i v e r s i t y  was t e s  a r e  exempted. 

Connec t i cu t  Genera l  S t a t u t e s  Annotated,  s e c t i o n  19-409d r e q u i r e s  t h a t  

p e r m i t s  be ob ta ined  f o r  t h e  t r a n s p o r t a t i o n  of r a d i o a c t i v e  was t e s  through 

t h e  s t a t e .  

ILLINOIS 

Smith-Hurd I l l i n o i s  Annotated S t a t u t e s ,  111-112 ¶ 230.22 p r o h i b i t s  t h e  

t r a n s p o r t a t i o n  i n t o  t h e  s t a t e  of any spen t  n u c l e a r  f u e l  f o r  s t o r a g e  o r  d i s -  

p o s a l  which was used i n  a n  ou t -o f - s t a t e  power g e n e r a t i n g  f a c i l i t y  u n l e s s  t h e  

g e n e r a t i n g  s t a t e  has  a  r e c i p r o c i t y  agreement wi th  I l l i n o i s .  
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KANSAS 

S-532, enacted 5-14-80, p r o h i b i t s  any geologic  i n v e s t i g a t i o n  t o  de te r -  

mine t h e  s u i t a b i l i t y  of any s i t e  i n  t h e  s t a t e  f o r  d i sposa l  o r  s t o r a g e  of 

r a d i o a c t i v e  waste r m t e r i a l s  from being undertaken u n t i l  t h e  governor and t h e  

l e g i s l a t u r e  have f i r s t  been not i f  ied of a l l  d e t a i l s  of t h e  i n v e s t i g a t i o n s .  

KENTUCKY 

Kentucky Revised S t a t u t e s  Annotated, s e c t i o n  138.820 l e v i e s  an  e x c i s e  

t a x  of t e n  c e n t s  per  pound t o  be paid by t h e  processor on a l l  r a d i o a c t i v e  

waste mate r i a l  del ivered t o  Kentucky f o r  process ing,  packaging, s to rage ,  

d i s p o s a l ,  o r  b u r i a l .  

H-98, enacted 3-3-80, s e t s  t h e  f i n a l  a u t h o r i t y  f o r  approving o r  d is-  

approving t h e  l o c a t i o n ,  opening, c los ing ,  o r  reopening of a  low-level 

r a d i o a c t i v e  waste d i sposa l  s i t e  o r  f a c i l i t y  wi th  t h e  s t a t e  l e g i s l a t u r e .  

LOUISIANA 

Louisiana Revised S t a t u t e s  51:1071 p r o h i b i t s  t h e  u s e  of s a l t  domes 

a s  a  temporary o r  permanent d i sposa l  s i t e  f o r  r a d i o a c t i v e  waste o r  o t h e r  

r ad ioac t ive  mate r i a l .  No one s h a l l  undertake any t e s t s  t o  determine t h e  

s u i t a b i l i t y  of geologic s t r u c t u r e s  f o r  d i sposa l  of r a d i o a c t i v e  wastes 

un less  t h e  l o c a l  government i n  which t h e  t e s t s  a r e  t o  occur,  t h e  n a t u r a l  

resources  committees o r  both houses of the  s t a t e  l e g i s l a t u r e ,  and t h e  

s e c r e t a r y  of t h e  Department of Natura l  Resources have been n o t i f i e d  and 

have not objected i n  w r i t i n g  t o  t h e  t e s t s .  

Louisiana Revised S t a t u t e s  51:1072 p r o h i b i t s  t r a n s p o r t a t i o n  i n t o  t h e  

s t a t e  of any high-level  r a d i o a c t i v e  wastes f o r  d i sposa l  o r  s to rage .  
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MAINE 

T i t l e  1 0  of t h e  Maine Revised S t a t u t e s  Annotated,  s e c t i o n s  251 e t  seq. - 
p r o h i b i t  t h e  c o n s t r u c t i o n  of a  n u c l e a r  powerplant  u n t i l  t h e  P u b l i c  U t i l i t i e s  

Commission f i n d s  t h a t  t h e  Uni ted  S t a t e s  h a s  demonstrated an a c c e p t a b l e  tech-  

nology f o r  t h e  d i s p o s a l  of h igh - l eve l  n u c l e a r  was t e .  

1 Maine Revised S t a t u t e s  Annotated s e c t i o n  15-A and 38 s e c t i o n  361-D 

ban t h e  s t o r a g e ,  d e p o s i t ,  o r  t r ea tmen t  of r a d i o a c t i v e  was te  u n l e s s  t h e  

l e g i s l a t u r e  approves  i t  and d i r e c t  t h a t  a  s tudy  be performed on t h e  e f f e c t s  

of t h e  a c t ,  was t e  d i s p o s a l  methods prepared f o r  Maine, and t h e  amount of 

w a s t e  gene ra t ed ,  t r e a t e d ,  s t o r e d ,  o r  d i sposed  of i n  Maine. 

MARYLAND 

A r t i c l e  43, s e c t i o n  689C of t h e  Annotated Code of Maryland p r o h i b i t s  

a  f a c i l i t y  f o r  t h e  permanent s t o r a g e  o r  d i s p o s a l  of h igh- leve l  n u c l e a r  

was t e s  o r  t r a n s u r a n i c  was t e s  i n  t h e  s t a t e  except  a s  o the rwi se  r equ i r ed  by 

f e d e r a l  law. 

S-572, enac ted  5-19-81, p rov ides  f o r  t h e  l i c e n s i n g  and r e g u l a t i o n  of 

low- leve l  n u c l e a r  w a s t e  t r a n s p o r t a t i o n ,  t r e a t m e n t ,  s t o r a g e ,  and d i s p o s a l  

i n  acco rdance  w i t h  t h e  Department of Hea l th  and Mental Hygiene. Condit ions 

t h e  i s s u a n c e  of  a permi t  f o r  t h e  d i s p o s a l  of c e r t a i n  low-level n u c l e a r  

w a s t e  on a n  i n t e r s t a t e  compact w i th  s p e c i a l  p rov i s ions .  Also p rov ides  f o r  

t h e  s i t i n g  of low-level  was t e  d i s p o s a l  f a c i l i t i e s .  

S-573, enac ted  5-19-81, p r o h i b i t s  a  person  from engaging i n  t h e  genera- 

t i o n  of low-level  was t e  u n l e s s  t h e  Department of Heal th  and Mental Hygiene 

a d o p t s  a  r u l e  c e r t i f y i n g  t h a t  c e r t a i n  c r i t e r i a  have been s a t i s f i e d .  
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MICHIGAN 

S e c t i o n s  3.201, 3.301, 3.321, and 3.341 of t h e  Michigan Compiled Laws 

Annotated p r o h i b i t s  a c q u i s i t i o n  hy t h e  United S t a t e s  of any l and  o r  b u i l d i n g  

f o r  t h e  u s e  of s t o r i n g ,  d e p o s i t i n g ,  o r  dumping any r a d i o a c t i v e  m a t e r i a l .  

S e c t i o n  325.491 of t h e  Michigan Compiled Laws Annotated d i r e c t s  t h a t  

r a d i o a c t i v e  was t e  may not  be  d e p o s i t e d  o r  s t o r e d  i n  t h e  s t a t e .  The ban 

does  n o t  app ly  t o  f a c i l i t i e s  a t  e d u c a t i o n a l  i n s t i t u t i o n s ,  spen t  f u e l  s t o r -  

age  pools  a t  n u c l e a r  powerplants ,  m i l l  t a i l i n g s  from uranium mining w i t h i n  

t h e  s t a t e ,  medica l  u s e s  of r a d i o a c t i v e  m a t e r i a l ,  temporary s t o r a g e  of low- 

l e v e l  w a s t e  f o r  no t  more t h a n  s i x  months, o r  w a s t e  which was be ing  s t o r e d  

b e f o r e  January  1, 1970. 

MINNESOTA 

Minnesota S t a t u t e s  Annotated s e c t i o n s  116C.72 and 116C.73 p r o h i b i t  t h e  

c o n s t r u c t i o n  o r  o p e r a t i o n  of a  r a d i o a c t i v e  was t e  management f a c i l i t y  w i t h i n  

Minnesota u n l e s s  a u t h o r i z e d  by t h e  l e g i s l a t u r e  and t h e  t r a n s p o r t a t i o n  of 

was t e s  i n t o  t h e  s t a t e  f o r  d i s p o s a l  o r  s t o r a g e  u n l e s s  a u t h o r i z e d  by t h e  l e g i s -  

l a t u r e ,  except  t h a t  r a d i o a c t i v e  was tes  may be t r a n s p o r t e d  i n t o  t h e  s t a t e  f o r  

temporary s t o r a g e  f o r  up t o  twelve months pending t r a n s p o r t a t i o n  ou t  of s t a t e .  

NONTANA 

Montana Code Annotated s e c t i o n  75-3-302 p r o h i b i t s  t h e  d i s p o s a l  of l a r g e  

q u a n t i t i e s  of r a d i o a c t i v e  m a t e r i a l s  produced i n  o t h e r  s t a t e s .  
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NEVADA 

S-86, enac ted  4-21-81, p rov ides  t h e  r e g u l a t i o n s  f o r  t r a n s p o r t i n g  and 

d i s p o s i n g  r a d i o a c t i v e  m a t e r i a l s  and r e q u i r e s  l e g i s l a t i v e  approval  of c e r t a i n  

c o n t r a c t s  and l i c e n s e s  r e s p e c t i n g  a r e a s  f o r  was t e  d i s p o s a l .  P r o h i b i t s  s t a t e  

a g e n c i e s  from c o n t r a c t i n g  w i t h  anyone t o  o p e r a t e  state-owned a r e a s  f o r  was t e  

d i s p o s a l  and c r e a t e s  a  t r u s t  fund f o r  s i t e  maintenance of was te  d i s p o s a l  

f a c i l i t i e s .  

S-87, enac ted  6-2-81, d e t a i l s  requi rements  f o r  ownership of was t e  

d i s p o s a l  s i t e s ;  a s s u r e s  t h a t  e f f o r t s  w i l l  be made t o  p rov ide  f o r  t h e  s a f e  

d i s p o s a l  of uranium t a i l i n g s ,  minimizing d i f f u s i o n  of radon, and reducing  

t h e  need f o r  long-term t r ea tmen t  and s u r v e i l l a n c e  of uranium t a i l i n g s .  

NEW HAMPSHIRE 

New Hampshire Revised  S t a t u t e s  Annotated s e c t i o n s  125:77a - e t  seq. pro- 

h i b i t  t h e  s t o r a g e  o r  d i s p o s a l  of r a d i o a c t i v e  was te  i n  t h e  s t a t e  u n l e s s  

a p p r o p r i a t e  app rova l  i s  g iven .  Spent f u e l  from o t h e r  p l a n t s  o r  f a c i l i t i e s  

cannot  under  any c i r cums tances  be s t o r e d  i n  t h e  s t a t e .  

NEW YORK 

McKinneyls Consol ida ted  Laws of N e w  York Annotated, P u b l i c  A u t h o r i t i e s  

Law, s e c t i o n  1854-a p rov ides  t h a t  no r e p o s i t o r y  f o r  t h e  t e r m i n a l  s t o r a g e  of  

n u c l e a r  w a s t e  c a n  be s i t e d  i n  t h e  s t a t e  u n l e s s  t h e  governor and l e g i s l a t u r e  

approve  i t  by s t a t u t e .  P r i o r  t o  app rova l ,  t h e  New York S t a t e  ERDA s h a l l  con- 

duc t  a  comple te  s tudy  on i s s u e s  of was te  d i s p o s a l ,  p r epa re  an environmental  

impact  s t a t e m e n t ,  c e r t i f y  t h a t  a  p a r t i c u l a r  s i t e  is  s u i t a b l e  and a proven tech-  

nology e x i s t s ,  conduct p u b l i c  h e a r i n g s ,  and p r e p a r e  a  d e t a i l e d  e s t i m a t e  on t h e  

c o s t s .  
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NORTH DAKOTA 

North Dakota Century Code, s e c t i o n  23-20.2-09 bans  t h e  d i s p o s a l  of 

r a d i o a c t i v e  was te  i n  t h e  s t a t e  u n l e s s  t h e  l e g i s l a t u r e  g r a n t s  app rova l .  

OREGON 

Oregon Revised S t a t u t e s ,  s e c t i o n  469.525 bans t h e  e s t ab l i shmen t  o r  

o p e r a t i o n  of r a d i o a c t i v e  m a t e r i a l  was t e  d i s p o s a l  f a c i l i t i e s  w i t h i n  t h e  

s t a t e .  

S-108, enacted 8-17-81, p rov ides  t h a t  medica l ,  i n d u s t r i a l ,  and r e s e a r c h  

was t e s  con ta ined  i n  s m a l l ,  s e a l e d  c o n t a i n e r s  i n  which t h e  r a d i o a c t i v e  ma- 

t e r i a l  i s  d i s s o l v e d  i n  an  o r g a n i c  s o l v e n t  f o r  l i q u i d  s c i n t i l l a t i o n  coun t ing  

and expe r imen ta l  animal  c a r c a s s e s  be d isposed  of a t  a  hazardous  w a s t e  

f a c i l i t y .  The f a c i l i t y  must be l i c e n s e d  by t h e  Department of Environmental  

Qua l i t y .  

SOUTH DAKOTA 

South Dakota Codi f ied  Laws, s e c t  i o n  34-21-1.1 bans t h e  conta inment ,  

d i s p o s a l ,  o r  d e p o s i t  of h igh - l eve l  n u c l e a r  was t e s ,  r a d i o a c t i v e  s u b s t a n c e s ,  

o r  r a d i o a c t i v e l y  contaminated m t e r i a l s  and bans t h e  p roces s ing  of high- 

l e v e l  n u c l e a r  was t e s  w i t h i n  t h e  s t a t e  u n l e s s  p r i o r  app rova l  i s  g ran t ed  by 

t h e  l e g i s l a t u r e .  Exempts uranium o r e  and m i l l  t a i l i n g s  from t h e s e  pro- 

v i s i o n s .  

TEXAS 

HCR-21, adopted 3-4-81, d i r e c t s  t h e  Texas Department of Hea l th  t o  

suspend t h e  l i c e n s i n g  on ly  of new commercial r a d i o a c t i v e  was t e  management 

s i t e s  u n t i l  new l e g i s l a t i o n  i s  passed.  
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UTAH 

S-18, enacted 3-26-81, p r o h i b i t s  t h e  placement of high-level  nuc lea r  

waste i n  Utah un less  t h e  governor, a f t e r  c o n s u l t a t i o n  with t h e  county com- 

miss ioner  of t h e  a f f e c t e d  county and wi th  concurrence of t h e  l e g i s l a t u r e ,  

a u t h o r i z e s  t h e  placement. 

WEST V I R G I N I A  

West V i r g i n i a  Code, s e c t i o n  16-27-2 bans t h e  s to rage  o r  d i sposa l  of 

r a d i o a c t i v e  waste wi th in  t h e  s t a t e  except medical, educat ional ,  r e sea rch ,  

o r  i n d u s t r i a l  waste. The i n d u s t r i a l  waste may not include any m a t e r i a l s  

produced i n  conjunct ion with t h e  opera t ion  of a  power r e a c t o r  o r  reprocess-  

ing f a c i l i t y  . 
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