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The mandatory .:ransportation of school children to desegregate public 
elementary and szcondary schools i s  an issue of deep contention throughout 
our society. The House of Representatives has approved language for the 
Department of Justice FY82 authorization bill (H.R. 3462) restricting the 
3epzrtment's involvement in actions requiring school busing. On Mar. 2 ,  
1962, the Senate approvec? ~ t s  version of the Depzrtnent of Justice FY82 
zuthorization Sill (S. 951) \:ith l a n g ~ z ~ e  restricting the Justice 
Department's involvement in busing actions as vell as imposing limits on the 
busing plans Federal courts can impose. S. 551 was then sent to the House 
for consi.deracion. Hearinqs on S. 951 before a 3ouse Judiciary s n b c o m m i ~ t e e  
began on June 1'7, 1982. 

The Supreme Court, on June 3 0 ,  1982, issued two rulings concerning voter 
initiatives Limiting busing in two States. One wzs upheld; the other struck 
down. 

Mandatory busin2 of school children is a contrsversial tool used to 
desegregate public elemectary and secondary schools. The debate over 
mandatory Susing has raised questions about appropriate ways to achieve equal 
educational opportunity in this country. This issue b r ~ e f  explores the 
controversy in four sections. The f.irst section reviews the action to date 
cf the 97th Ccngress on busing legislation, a s  well a s  the action of the 
executive and judicial branches regarding busing. The second section 
presents an overview of the busing issue, including references to relevant 
Suereme Court decisions. The third section considers Federal legislative 
accivity in this area. Finally, the fourth section provides some of the" 
major arguments made for and against the use of busing to r'emedy school 
segregation. 

RECENT BUSIKG ACTIVITY 

1. 97th Congress 

As has been the case in all recent past Congresses, proposals to limit or 
terminate the use of transportation in remedying school segregation have been 
made in the 97th Congress. Indeed, both Houses wf Congress have passed 
anti-busing amendments. O n  June 9 ,  1981, the Eouse approved the "Collins" 
amendment (named for its sponsor, Representative James Collins) to the 
Department of Justice Appropriation Authorization Act, Fiscal Year 1982 (H.R. 
3462), prohibiting the Department from using any funds authorized by the Act 
"'0 bring any sort of action to require directly or indirectly the 
t r a n s p o r t a t i o ~  of any student t o  a school other than the school which is 
nearest the student's home, except for a student requiring special education 
a s  a result of being mentally or physically handicapped." K.R. -3462 was 
passed by the House cn June 9 ,  and has not been considered by the Senate. 

On Mar. 2, 1982, the Senate passed its version cf the FY62 Departmezt of 
Justice acthorization act (S. 951) with tflree anti-busing amendments. One of 



T h e  s e c c n d  c f  t h e s e  a P . e n d n e n ~ s , .  r h e  " J o h n s t c n l '  a n e n d m e n t  ( n a m e e  f a r  i t s  
s p o n s 3 r  S e n a t o r  J o h n s t o r . ) ,  p l a c e s  t i m e  a n d  d i s t a n c e  , ~ m i t s  .I . 0 ;I t h e  
t r a n s p o r t z t i o n  t h a ?  F e d e r a l  c o u r t s  c a n  o r d e r  f o r  p u b l i c  s c h o o l  s t u d e n t s .  T h e  
a x e n d m e n t  p r o v i d e s  ':hat n o  F e d e r a l  c o u r t  c a n  o r d e r  t h e  t r a n s p o r t a t i o n  o f  a  
s k u d e n ?  t 2  a  p u b l i c  s c h o o l  o t h e r  t h a n  t h e  o n e  n e a r e s t  t h e  s t u d e r 1 t 1 s  home 
u n l e s s  t h e  s t u d e n t  I S  a t t e n l t n g  a  p a r t i c u l a r  s c h o o l  v o ' u n t a r i l y ,  o r  t h e  
r e q u i r e m e n t  i s  " r e a ~ o ? a S l e . ~ '  The  r e q u i r e m e n t  w o c l ~ ? ~  ? l o t  b e  " r e a s o r ! a b l e "  u n d e r  - 
s p e c i f i e d  c i r c u m s t a n c e s ,  i n c l u d i n g  i f  t h e  t i m e  consc: !ed i n  t r a v e l  t o  a n d  f r o n  
s c h o o l  f c r  a  p a r t i c u ; a r  s 5 u S e r . t  e x c e e d e d  3 0  r . i n u t e s  a  d a y  c r  i f  + "  e  d i s t a n c e  
z r a v e l e c  t o  a z d  f r o n  s c h o o l  e x c e s e e d  i3 n i l e a  a  d a y .  T k z s e  t i n e  c n d  C ! - s t a n c s  
1 i z i t s  w o u l d  n o t  a p p l y  t o  a t t e n d a n c e  a t  t h e  s c h o c l  n e a r t s t  t h e  s t u s e n t ' s  
r e s i d e n c e  t h a t  h a d  t h e  s t u d e r t ' s  a e p r o p r i a t e  g r a d e  l e v e l .  T h e  a n e ~ d n e n c  a:s3 
p r o v i d e s  t h a :  u p o c  r e c e i p t  c f  a  " n e r i t o r i o u s l '  c o m p l & i n t  ;3y a s t u d e c t  o r  F l i s  
p a r e n t  t h a t  t h e  s t u d e n t  i s  b e i n g  t r a n s p o r t e e  i n  v i o l a t i c ; ?  c f  t h e  a m e n d m e n t ,  
a n d  a f t e r  d e z e r m i n i n g  t h a t  t h e  c c n p l a i n a n t  i s  ui- able t o  p u r s u e  l i t i g a t i o ~ . ,  
t h e  A z t o r n e y  G e n e r a l  i s  a a t h c r i z e d  z o  i n i t i ? . t e  a  c i v i l  a c t i o n  t o  o b t a i n  
r e l i e f .  T r a n s p o r t a t i o n  i n  v i o l a t i o c  o r  t h e  amendmenz  i s  d e f i n e d  a s  t h a t  
o c c u r r i n g  u n d e r  F e d e r a l  c o ~ r c  o r d e r s  e!-.reree b e f o r e  o r  a f t e r  e n a c t m e n t  o f  tPLe 
a x e x d ~ e n ~ .  T h e  a n e n C x e n t a 1 s o  ~ r o v i d e s  t h a z  i i s  t o  b e  c i t e d  a s  t h e  
" ) ; e i 9 p A 2 ' 3 ~ " 0 3  d ~ > ~ 3 1  .kc; o f  1 9 8 2 . "  i s  s i p , i l a r  t o  S. 5 2 8  i ; i t : o d c c e C  > y  
S e n z t o r  2 c h n s ; c r  a ~ ~ e  t o  K.3.. 2047 i c t r a d x c e d  b y  3 e p r e s e n t a z i v e  K 3 0 r e .  

F i n a l l y ,  a  z a i r e  a n t i - S u s i n g  a n e n d n e n t  t o  S .  2 5 1  2 s  p a s s a e  S y  :he S e n a t e  
~ r o v i d e s  = h a t  n o n e  o f  t h e  p r o v i s i o n s  c f  S .  9 5 1  a r e  t o  p r e v e n t  t h e  Z u s t i c e  
3 e p a r t ~ e n :  f r o m  p a r t i c i p a t i n g  i n  ~ r o c e e d i n g s  t o  e n d  o r  r e d u c e  b u s i n g  - i n  
e x i s t i n g  c o u r t - c r d e r e 2  p l a n s .  

S e n a t e  c o n s i d e r a t i o n  o f  t h e  " J o h n s t o ~ "  a n d  "He:-ns" a m e n G m o n t s  was  l o n g  anc? 
i r t e n s e .  D e S a c e  o n  S .  9 5 1  b e g a n  iK :he S e n a t e  or. J u n e  1 6 ,  1 9 0 1 .  A f t e r  
r.. . , c ~ l i n g  o n  f o ~ r  o c c : a s i o n s  c o  i n v o k e  c l o t u r e  o n  a  i F l i S u s ~ e r  w a g e d  a g c i n s t  :he 
a n t i - b u s i n g  l a n g u a g e ,  t h e  S e n a t e  i r v o k e d  c l o t u r e  o c  Sep:. 15, 1 9 C l  o n  a n  
aner!c?Rent  c o n t a j - n i n g  b o t h  t h e  " 3 e l m s 1 '  a n d  " J o h n s ? c n f i  a n e ~ . d n e c t s .  On D e c .  1 2 ,  
1 9 8 1 ,  c l o t u r e  was c n c e  a g a i n  i n v o k e d ,  : h i s  t i m e  t o  e n d  a f i l i b u s t e r  a g a i r - s t  
; h e  " I ; e l ~ . s ' ~  a m e n d m e n t .  ( T h e  " H e i ! n s V  a m e n d m e n t  w z c  f i r s t  i n t r o d u c e d  a n d  t h e n  
n s d i f i e d  b y  t 3 e  a d d i t i o n  o f  t h e  1 ' 2 0 h n s t c n 1 1  a m e n d m e n t .  A l t h o u g h  t h e  S e n a t e  
a p p r o v e d  t h e  c o m b i n e d  l l J o h n s t o n - H e l m s "  a n e n d m e n t ,  i t  a l s o  i n  t u r n  h a d  t o  
a p r o v e  t h e  o r i g i n a l  a m e n d m e n t  a s  m o d i f i e d . )  The  S e n a t e  a p p r o v e d  t h e  
o r i g i n a l  a m e n d m e n t  a s  m o d i f i e d  o n  F e b .  4 ,  1 9 8 2 .  On F e b .  9 ,  1 9 8 2 ,  t h e  S e n a t e  
i n v o k e d  c l o t u r e  o n  t h e  e n t i r e  b i l l ,  l i m i t i n g  f u r t h e r  C e b a t e  t o  n o t  m o r e  t h a n  
1 0 0  h o a r s .  On P e b .  2 4 ,  1 9 8 2 ,  t h e  S e n a t e  r e j e c t e d  a n  a m e n d m e n t  t o  S .  9 5 1  
e s t a b l i s h i n g  a  r i g h t  t o  r a c i a l l y  n e u t r a l  a s s i g n n e n t  t o  p u b l i c  s c h o o l s  
( s i m i l a r  t o  S .  1 1 4 7 ) .  On Mar. 2 ,  1 9 8 2 ,  t h e  S e n a t e  a p p r o v e d  t h e  t h i r e  
a n t i - b u s i n g  a m e n d n e n t  p e r m i t t i n g  t h e  J u s t i c e  D e p a r t ~ . e n t  t o  p a r t i c i p a t e  i n  
F r o c e e d i n g s  t o  l i m i t  b u s i n g  i n  e x i s t i n g  c o u r t  o r d e r s .  On Xar. 2 ,  1 9 8 2 ,  c h e  
S e n a t e  p a s s e d  S .  9 5 1  a s  a n e n d e d .  

S .  9 5 1 ,  f o l l o w i n g  S e n a t e  p a s s a g e ,  u a s  s e n t  t o  t h e  H o u s e  f c r  c o n s i d e r a t i o n ,  
r e p o r t e d l y  b e c a ~ s e  e f f o r t s  t o  s e e k  a  c o n f e r e n c e  w i t h  t h e  h o u s e  t o  r e s o l v e  
d i f f e r e n c e s  b e t w e e n  e a c h  c h a m b e r ' s  v e r s i o n  o f  t h e  FY62 J u s ~ i c e  a u t h o r i z a t i ~ ~  
a c t  w o u l d  h a v e  b e e n  d e b a t a b l e  o n  t h e  S e n a t e  f l o o r ,  2 n d  t h e  r e s ~ l t i n g  
c o n f e r e n c e  m i g h t  h a v e  b e e n  s t a l e i n a t e d .  S e v e r a l  m e m b e r s  o f  t h e  E o u s e  
i n t r o d u c e d  r e s o l u t i o n s  t o  h a v e  t 3 e  S i l l  c o n s i d e r e d  o n  t h e  H o u s e  f l o o r  ( s e e  
L e g i s l a t i o n  s e c t i o ~  b e l o w )  i n  r e s p o n s e  t o  r e p o r t s  t h a t  c h e  b i l l  w o u l d  b e  h e 1 2  
2 t  t h e  S p e a k e r ' s  L a b i e .  O n  Mar .  2 2 ,  1 9 8 2 ,  t h e  b i l l  was r e f e r r e d  t o  t h e  H o u s e  
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JuCiciary Coamiztee. A n ~ t i o n  was presented tc tP1e Clerk of the Eouse on Yay 
25, 1982, co d i s c h a r ~ e  the Youse Jndiciary Committee from further 

corsideration of 3 ,  G51. On June 1 7 ,  1982, the House Jcdiciary Subcommittee 
s n  Courts, Civil Liberties and t'?e Admizistration cf Justice begac a series 
~f hearings on the anti-businq provisions of S. 951. 

Debate in the Congress over the anti-busing language cf S. S 5 i  has focused 
on the constitutionality of these provisions,  particular;^ the llJohnscon" 
amendnent w9ich affects a remedy available to the Federal courts. Among the 
points being debated a r e  the authority under which the Congress could affecc 
the jurisdiction of, and rercedies available to, Federal courts, the 
requirements of the Fi~own v. Board of Education de,:ision in 1 9 5 4  (see 
Ciscussion in Cverview section below) and whether busing is necessary to 
. . - b n -  d , , l y i c  - certain c o n s t i t u ~ i c n a l  rights. In a letzer (Xay 5 ,  1982) to 

3epresentazive F ? ~ d i n o ,  chairman sf the Ho12se judiciary Committee, Attorney 
General William French Smith concluSed c h a z  the anti-Susing provisions of S. 
9 5 1  were constitutional. For an analysis of the Johnston and Helms 
anendments see Legal Analysis of the Selms Amend~!ent Xo. 9 5  to S. 9 5 1 ,  The 
1982 Department of Justice Authorizations Act, Regarding the Enforcement 
Authority of the Department in School Desegregatioz Cases Sy Charles V. Gale, 
CRS Aaerican Law Division, Aug. 3 1 ,  1981; and Legal Analysis of the Helms 
Amendment No. 6 9 ,  a s  moeified, to S. 951, the 1982 Department of Justice 
Autkorizations Act, Regarcing the Transportation of Students 2 y  ZP~arles 3aie, 

,:visisn, 2u:y 2 ,  I c E l .  EF?S American Law '- 

2. Execctive ar.d J u Z i c ~ a l  3ranches 

2ecent Justlce 3epartnent actlvlty on school d e s e g r e g a t ~ o n  reflects 
Attorcey General S n ~ t h ' s  announcemerc (ln a speech on May 22, 1931 before the 
Amerlcan Law Institute) that: 

Rather than continuing to insist i n  court that 
the only and best remedy for unconstitutional 
segregatioc is pupil reassignment through bnsing, 
the Departmen: of Justice will henceforward propose 
remedies that have the best chance of both 
improving the quality cf education in the schools 
and promoting desegregation. 

The Department has proposed that a metropolitan-wide plan of voluntary busing 
S e  implemented for St. Louis, Kissouri. .The key feature of this proposal is 
the offering of free Stace public college attendance a s  a n  incentive for 
Slack stueents who voluntarily transfer from city schools to white suburban 
schools, and for white students who voluntarily transfer from suburban 
schools to black city schools. The Justice Department has a l s o  joined with 
the Caddo Parish (Louisiana) School Board in filing a consent decree in 
Federal court to end a 16-year-old desegregation sxit. The proposed plan 
includes establishment of magnet schools, a laboratory school operated with 
institutions of higher education, majority to minority transfer, attendance 
zone and grade restructuring, etc. 

The United States Supreme Court issued two rulings on June 30, 1982, 
concerning voter initiatives limiting Susing in two States. The Court struck 
down I n i ~ i a t i v e  350, adopted by a majority of the voters i n  the State cf 
-. Washington, which wo2ld have limited the authority and ability of local 
school districts to assign s t ~ d e n t s  on the basis of race. Among the three 



In 1554, cFle U.S. Scpreme Court rendered 2.2s ianfinark Cecisisn in Browr, v. 
Soarc of Education (347 U.S. 483) which found segregated educaticnal - 
.c -acilities to deprive children of ;he equal prsceztion of t:~e laws under tF.e 

74:h - amezdnent z o  the constitution. 

Does s e g r e ~ a t i o n  of children in puSlic schocls 
solely on the basis of race, even thongh the 
physical facilities and other lltangibiell 
factors nay be equal, deprive the children of 
the minority group of equal educational 
opportunities? We believe that i t  does. 

D e  jure (by law) segregation 3 y  race i n  education bjas thus found to be - 
unconstituticnal. As developed in scbs3quent Supreme Court decisions, de - 
j2re segregation is not limited to segregation resulting from specific 
statutes, but includes segregation resulting fron school officials1 acticr~s 
that have segregative intentions behind then. Since 1954, efforts to end c e  - 
jure school segregation have been undertaken with varying degrees of -- 
intensity and success. 

The role of school busing in addressing de jure s e q r e y a t i ~ n  i s  decidedly 
controversiai. On the one hand, busicg night achieve d e s ~ g r e g a t e d  school 
attendaxce patterns promptly and thus aSSisc loca' school officials in 
r.eecing their constitutional o3liqations. On the other hand, the extent and 
depth of the o ~ p o s i t i o n  to bcsing h ~ s  qenerared ccncern over the state of 



r2ce relatiers in this cou3tr;i, raised douSts aS~1ut t3.e possi2ility of trzly 
Cesegregating sc3oo:s and cF.zllenged the ?rLnci?le that equal educational 
o3portunity desands sz3ocl deseqregation, 

IP 1971, the Supreme Conrt addressee student t r a n s p o r ~ a t i o n  in the 
deseqregation of a dual school syste;;?. ((Swar?? v. Charlotre-Mecklenbur';, 4 0 2  
T I  u . S .  1). The Court held out as the constitutional requirement for such 
districts the elimination of !'all vestiges of state-imposed segregation" 
?resect in the pcblic sehools. 

All thinqs Seing equal, with n o  history of 
Csscrimination, it might well be desiraS1e 
to assign 2upiLs to schosls nearest t>eir 
homes. 3ut things ern .* . - , ~ t  . erldal 1 i ~ .  a systea 
that has been Ce2.iberztely construczed 2F.d 
maintained to enforce racial segrccaticn,. 

I? these circumstances, "desegregation plans canno: S e  limited to the walk-in 
school." The Cacrt foxnC no basis for rejecting the businq of students 3,s 
part of t?,e desegreqation plan. S u t ,  "an objection t o  transportation of 
s ~ u d e n t s  may have validity when the time or distance cf travel i s  s o  great a s  
z c  risk either the health of the c5ilCren or significantly impinge on the 

, s L ~ a ~ a l  3rocess. I! ed;in-' ' 

Later S;:prene C3xrt 5ezisiccs ;?ave aZdr2sssC issses relevant to the c:eSate 
sver sc3ool kusizc~. In Keves v. S-hool 3istrict - KO. 1 (413 U.S. 1 8 9 ,  1973), 
- k ~  L a .  - C c s r ~  Cefined Ge jcre segregaticn a s  inclxdinc rhat segregazion resulting 
from intectiopzl school Soare pclicies, even i f ,  a s  in this case i n v o l v i n ~  
ZIenver, Colorads, the district had never segregated by statute. Keyes helpee 
move the Susing controversy out of the South and into the rest of the Nation. 
The question of a segregatio~. remedy involving nore than one school district 
has jeen addresse3 by the Court, principally in blilliken v. Bradley (418 U.S. 
-, 7 , - 7 ,  1974). While re2ecting a nulti-distric: or metropolitan remedy for 
Datrcit, l!ichigan, the Court estaSlished that such remedies are valid only if 
t2e Stace or school districts involved helped cause interdistrict 
segregaticn. This decision is relevanz t o  the busing controversy because it 
has Seen argued t h a ~  interdistrict remedies could involve a grearer amount of 
busing, in part Secause t9e total 3.rea to S e  desegregated ~ c u l d  be larger. 
In some instances, though, less busing might be required because, by crossinq 
district lines, grouped or paired schools might be closer together. 

In summary, the Court has since the 1 9 5 4  arown decision identified 
mandatory school busing as an a c c e ~ t a b l e  tool t o  remedy de jure segregation. 
Desegregation techniques have come t o  be approved only when they actually 
woule and could dzsegregate, rather than simply offering the opportunity for 
desegregation to take place voluntarily (such a s  with freedom of choice 
plans). Although the use of busing has limits in the eyes of the Court, 
rhese limits have not been precisely defined. 

Reliable national statistics c n  the extent t o  which public school children 
are bused for desegregation purposes a r e  not available. The total number 0 5  
miles traveled, the time spent o n  the buses, the incurred costs, etc., are 
not known. Rational fignres on the total number of students riding buses to 
school, whether or not such transportation is required znder a desegregation -- 
order or plan, show t3at of the 38 million public school stc.dents (average 
daily attendance) over 22 million, c r  58%, were transported in 1979-80 a t  
public expense. The estinated average anncal cost per student in 1978-79 was 
$147. The percentage of s t u d ~ n t s  being transported 2nd the costs per student 



" s i n g  o f  students I s  n o t  t h e  c c l y  t s o l  z h a ?  h a s  b e e n  s s e d  ic a t t e m p t s  t o  
c e s e g r e g a t o  s c 9 o c ;  s y s t e r ~ s .  C t h e r  z e c 2 ~ . i q n e s  z a ?  S e  , q rou ;ed  ty w h c t h e r  t h e y  - 7 - . _ y  or. v a l u x t a r y  r-soo~.ses f r c : ]  s t x Z s r t s  a x e  2 s r e ~ : s  c r  r:;?~ezp.or thev.7 a r e  
n;m-L , i !clu:.tary -:-  e s  c s n  3 2  p a r :  cf n a n ' < a ~ e c  d e s e ; r z g a t i c n  p 1 a r . s .  

- ,  A l s o ,  b u s i n g  I s  a  c e c e s s a r y  c o m 2 c n e r z  o f  sorr~e  c ;  c h e  t e c ? . n i q c e s  d e s c r i b e d  
b e l c v .  

- - n a j o r i ~ y  =z m i r . c r i t y  t r a ~ s f e r s    stud en-,^ 

o f  i r , a ~ o r i c y  r a c e  a t  c n e  s c t 3 o l  a r e  p e r a i t t e d  
t o  t r a n s f e r  z o  s c h o o l s  s h e r e  tY.ey ,:~iil S e  i n  
t h e  m i n o r i t y )  ; 

- - m a g n e t  s c h o o l s  ( s c ? ~ ~ o ~ s  a r e  e s t a S l i s h e C  x i t h  

s p e c i a l  p r o g r a m s  a c d  c u r r i c u l z  d e s i g n e d  t o  
a c t r a c t  s z c d e n z s  o f  a l l  r a c e s  f r o n  t h r o u g h o u t  
a  s c h o o l  s y s t e m ! .  

- - n e i g h S o r h o o d  a t t e n d a n c e  p c l i c l e s  ( s r c d e c t s  

a t t e n d  t h e  s c h o o l s  i n  t h e i r  n e i g h b o r F . o o d s  
o r  t h o s e  c l o s e s t  t o  t h e i r  h o m e s ,  r a t h e r  t h a n  
b e i E g  r e q u i r e d  t o  a t t e n d  inore  d i s t a n t  
s e g r e g a t e d  s c h o o l s ) ;  

- - r e d r a w n  a t t e n d a n c e  z o n e s  ( s c h o o l s '  g r a d e  

s t r u c t u r e s  r e m a i n  ~ n z a c t  b u t  t h e  z o n e s  
f r o m  w h ~ c h  t h e y  d r a w  s t u d e n t s  a r e  a d j u s t e d ) ;  

- - p a i r e d  o r  g r c u p e e  s c h o o l s  ( s c h o o l s  

predominantly s e r v ~ n g  d i f f e r e n t  r a c e s  a r e  
a s s i g n e d  t h e  same  a t t e n d a n c e  z o n e s  b u t  e a c h  
s c h o o l  s e r v e s  a d i f f e r e n t  c l u s t e r  o f  g r a d e  
l e v e l s )  - ;  

- - m o d i f i e d  f e e d e r  p a t t e r n s  ( l o $ , - e r  s c h o c l s  o f  

p r e d o m i n a n t l y  d i f f e r e n t  r a c e s  s e r v e  a s  
f e e d e r  s c h o o l s  tc t h e  s a % e  u p p e r  l e v e l  
s c h o o i . )  ; 



*[NOTE: If, for example, two elenentary schools had student bodies of 
predominantly different races and served different attendance zones, these 
schaols could be paired and desegregated by creating a single zone 

encDmpaSSlng the previods zones serve<? by the schools, and by assigning 
gra5es 1-3 to cne schoo:<. and grades 4-6 tc the other. Cl-~stering of schools 

1 
Is 2 n  extension of this techxicue to more c2ac two s c h o 0 1 s . ~  

Xst all of :he ~ e c h n i q u e ;  listed ~ S o v e  have fare" equally well u?Ser judicial 
scrutiny. Presently, d c s e g r e g a ~ i o n  2lans for districts practicing -- 6 e  j ~ r e  
segregarioc or ~ ~ i l l  evincing ~ h e  vestiges of snch schocl segregation are not 
1 . 1  - l ~ e l y  to survive ju"iciz.1 challenqe if they are base5 oc freedon of choice 
m 1 ,,,ans or neiqhScrhocd atJ:.endarLce 2olicies. 

Federal 1ah-s address :he busing cf school c:?ilCren for dese~reqa:i?n I z  
-bree - ,. - ways. Fir-L , the Clvii 3ighzs Act of 1964 prcviCes legislazive 

a-thority u2on whic?, in part, many b'dsing or6ers and plans have Seen based. 
Second, s o ~ e  l e g i s l a t l o ~  provides fisancial support for desegregating schocl 
Ziscricts. TP.ird, legislation has been enacted z o  limit ;he use of school 
Snsing a s  a remedy for segregation. 

A decade after the Brown decision, the Civil Rights Act of 1964 (P.L. 
69-352) was enacte6. Section 501 of t;tle VI  of the Act provides: 

No person in the United Szates sl-1211, on the 
groxnd of race, color, or naticnal origin, 
be exclude6 from parricipaeisn i n ,  be denied 
the benefits cf, or be subjected to discrimination 
under any prograx or activity receiving Federal 
financial assistance. 

Section 602 specifies the steps that Federal executive agencies may take to 
secure compliance with sectLon 601. Title I V  of t.he Act authorizes 
assistance to desegrecating districts. Such assistance nay be in the forn of 
(1) technical a s s i s z a ~ c e  in the development and implementation of 
6esegregation p l a ~ s ,  (2) training institutes for elementary and secondary 
school personnel to help them "deal effectively with special educaticn 
proSlems occasioned Sy desegregation," and (3) grants t o  school boarCs for 
the provision of in-service training for school personnel to address 
desegregation problems and for employing specialists to provide advice on 
desegregation problems. The funding ievel for this program for the 1982-E3 
period is $24 niilion (down from $37 million in FP61). 

In addition, section 107 of the Civil Rights Act authorizes the Attorney 
General, under specific c i r c u ~ , s t a n c e s ~  to init-iate a civil action against 
school boards accused cf depriving i:~dividuals cf the equal Frotsction of the 
law. Acccreing to t h ?  statute, nothinq in the section i s  to empcwer any 
official or court of the Unitee States to order the transportation of 



The Zeucazion 'rnendmef,zs cf 1974 . 93-380) adaeC ;he prohibitior 
against the use of Federal eCucation Fui-iCs for busing 'to 't3e General - riucation Provisions Act a s  section 420. The exce?tion for voluntary 
r s q z e s t o  by local schc:,: officials was Celeted. addition, ~ h e  qeneral 
?ro?.iZit:.on xas not t3 ac3l.y to certzin f?r~ds ander the ,inpact AiC Progrs!? 
iSctcol .A-ssistazce 'ir 'ederally Affecte?, Areas, I.L. 8 . 5  2 L 81-874). 

No court, d e p a r t ~ e ~ t ,  or agency of the Unired 
States shall, . . .  , order the implementation of 
a plan that would requlre the transportazion of 
any student to a school other than the school 
closest or cest closest to his place of 
residerce which provlees the cppropriate grade 
level arid type of edacaticn for s ~ c h  studenk. (Seccion 215) 

This provision Sld little to limit the activicy of courts becanse section 
2C14(b) stated that no provision of the title was to affect the authority or' 
F e d ~ r a l  courts to e ~ f o r c e  the 5th anC 14th amendxents to the constitution. 
In additioc, the terzs n7-propriate ar Y - qrade level and type of educaticnv could 
be defined e s  pernittinq Sl~sing beyone the nearest schools. Thus, DHEW 
continued to use the authority of title V I  of the Civil Zights Act ~o 
condixicc continuation o-edderal funding on cor.~liance %ith the title even 
: F  that reqniree trar,sports.ticn Seyocd stu3e?.ts1 nezrest sch9ols. - -  

Other provisions of t3is title establisked a prioricy list of 



I n  t h e  n i d - 1 9 7 0 s ,  C o n g r e s s  b e g a n  t o  l i 7 . i :  t h e  a u t h o r i t y  o f  t h e  DE3W a n d  
x h e  new D e p a r t ~ ~ e n t  o f  Z e u c a t i o n  t o  r s q u i r e  d e s e g r e g a t i o n  p l a n s  t h a t  i n c l u d e  
S u s i n g  a s  a  c o n d i t i o n  f o r  t h e  c o n t i n u a t i o n  o f  F e d e r a l  f u n d i n g .  T i t l e  V I  o f  
t h e  C i v i l  R i g k t s  A c t  a u t h a r i z e e  :he t e r n i n a r i o : !  o f  F e d e r a l  f a n d i n g  f o r  
f z i i l u r e  t o  c o m p l y  w i t h  i t s  r e q u i r e a e n t s  ( s e e  e a r l i s r  d i s c u s s i o r .  o f  : h i s  
,. -:tie) . . 

None o f  t h e  furies c o n z z i n e d  i n  t F . l s  A c t  
s h a l l  5 e  l ~ s e d  t o  r a q x i r e ,  d i r e c e l y  o r  
i n d i r e c t l y ,  t h e  t r a n s p o r t a t i o n  o f  a x y  s t u d e n t  
t o  a  s c h o z l  o r h e r  t h a n  t h e  s c h o o l  ~j7hich i s  
n e a r e s t  t h e  s t u d e n t ' s  h o m e ,  e x c e p t  f o r  a 
s t u d e n t  r e q c i r i r ~ q  s p e c i a l  e d u z a t i s n ,  t o  t h e  
s c h o o l  o f f e r '  - , n g  s u c h  s p e c i a l  e d u c a t i o n ,  i n  
o r d e r  t o  c o m p l y  x i t h  t F t l e  V I  o f  t h e  Civil 
R i g h t s  Ac: c i  1964. F o r  t h e  p u r p c s e  o f  t h i s  
s e c t i o n  a n  i n d i r e c t  r e q u i r e n e n c  o f  t r a n s p o r t a t i o n  
o f  s t u d e n z s  i n c l u d e s  t h e  t r a n s p o r t z t i o n  o f  s t u d e n t s  
t o  c a r r y  o u t  a p l a n  i n v o l v i n g  t h e  r e o r g a n i z z t i o n  
o f  t h e  g r a d e  s t r u c t u r e  o f  s c h o o l s ,  t h e  p a i r i n g  o f  
s c h o o l s ,  o r  t h e  c l u s t e r i n g  o f  s c h o o l s ,  o r  a n y  
c o m b i n a t i o n  o f  g r a d e  r e s t r u c t u r i r -  .I?, p a i r i n g ,  o r  
c l u s t e r i n g .  T h e  p r o h i b i t i o n  d e s c r i b e d  i n  t h i s  
s e c t i o ~  d o e s  n o t  i n c l u d e  t h e  e s t a b 1 i s h r n e r : t  o f  
m a g n e t  s c h o o l s .  

T h e  9 6 t h  C o n g r e s s  c o n s i d e r e d  t w o  ~ . a j o r  l e g i s l a t i v e  p r o p o s a l s :  (1) H . J . R e s .  
74, p r o p o s i n g  a  c ~ n s t i t ? ~ t i o n a l  a r c e n d n e n t  t o  p r o h i b i t  m a n d a t o r y  s c h o o l  b u s i n g  
( w h i c h  f a i l e d  t o  r e c e i v e  t h e  r e q u i s i t e  t v i o - t h i r d s  v o t e  i n  t h e  H o u s e  on J u l y  
2 4 ,  1 3 7 9 1 ,  a n d  ( 2 )  a r i d e r  t o  t h e  D e p a r t r n e x t s  o f  S t a t e ,  j u s t i c e  a n d  C o m m e r c e ,  
t h e  J u d i c i a r y ,  a n d  R e l a t e d  A g e n c i e s  A p p r o p r i a t i o n  A c t ,  1 9 8 1  ( 3 . .  7 5 6 4 )  
p r o h i b i t i ~ g  t h e  3 e p a r t m e n z  o f  J u s t i c e  f r o m  S r i p g i n g  a c t i o n  t o  r e q u i r e ,  
P u ~ r e c t l v  1 c r  i n d i r e c t l y ,  t h e  b u s i n g  o f  a n y  s t u d e n t  t o  a s c h o o l  o t h e r  t h a n  t h e  

o n e  n e a r e s t  t h e  s t c d e r . t l s  Pome (w?. ich  % a s  v e t o e d  b y  ? r e s i d e n t  C a r t e r  on G e c .  
1 3 ,  1 9 8 0 ) .  



( 5 )  A t  i t s  heart, t 9 e  o p p a s i c i c n  t o  S u s i n g  i s  l a r g e l y  r a c i s t  i n  n a t u r e  
a n d  r e f l e c t s  c p p o s i t i o n  t o  C e s e g r e q a k i o n  o f  t h i s  c o u c t r y l s  s c h o o l s .  A t t a c k s  
o n  s c h o o l  b u s i n g  r ~ e s e l y  mask t h i s  m o r e  f u n d a n e n t a L  p o s i t i o n .  B u s i n g  -co 
o a i n r a i n  s e ~ r e q a t e d  s c h z o l s  e l i c l t e d  no  p u b l i c  o u t c r y  t h a t  t h e  b u s  r i d e  
itself r i g h t  FP. some way b e  P . a r s f u l  t o  t h e  c h i l d r e n .  C r . i y  when t 5 e  b u s  r i d e  
e n d e d  a t  e e s e g r e q a c e e  s c h o c l s  h z s  t h e r e  S e e n  c p p o s i ; i o n  t o  >using p e r  s e .  - 

(1) T h e  p o l a r i ~ i n g  e f f e c t s  o f  S u s i n g  p l a n s  2 n d  ~ h e i r  r e q u i s i t e  e x p e n s s  
d e f l e c t  3 - t t e n t i o n ,  enerqy znC r e s o c r c ~ s  i r o n  c r i t i c a l l y  I m p o r t z n t  e r ' f o r k s  t o  
i m p r o v e  the e d u c a ~ i o n a l  q u a l i t y  o f  t h e  s c h o o l s .  By f r a g m e n t i n ?  c o m ~ u n i t i e s ,  
S y  d e s t r o y i n g  n e i g k b o ~ - 3 . o o d  s c h c o l s ,  b y  a l i e n a t i n g  p a r e n t s  k7ho ~ i g h t  h a v e  b e e r  
i n v o l v e &  i n  t h e  s c h o o l s ,  E ~ c . ,  b u s i n g  p l a n s  a t - k a c k  some o f  t h e  r . a t ~ r z . 1  
e l e n e n t s  n e c e s s a r y  f o r  c r e a t L ~ ~ g  6 n d  n a i n t a l n i n g  c n a l i t y  s c h o o l s .  I r. 
a d d i k i o n ,  many p a r e ~ ~ s  o p p c s s  b Y d s i n g  Secll:.se t F . s i r  c P , i l S r e n  a r e  f o r c e d  i ~ t o  
s c k o o l s  th2: a r e  u c a S l e  ~ . 3  r , e e t  t e e i r  a c ? . C e : , i c  a ~ d  c c l k u r a l  n e e d s .  F q u z l  - 





AmecCs t n e  Constitution provLCLn2 t h a t  ?.o public school student could S c  



, . 
P r o ~ o s e s  a n  a f i . endmen= tc , ~ , ? e  C o n s z i ~ ~ t i o n  ? r o ? - i j i t i n g  c o u r : s  o f  = h e  Z R i t e d  

S c a t e s  f r o 3  r e q u i r i n g  a  p e r s o n ' s  a s s i g n c e n c  t o ,  o r  e x c l u s i o n  f r o m ,  a n y  s c P . o o l  
on z'e > a s i s  o f  r a c e ,  r e l i g i o n  c r  z a t i o n z l  o r i q i n .  I n t r c d n c e d  J a n .  5 ,  1 9 a l ;  
r e f e r r e "  to C3:arnitzee o n  J u d i z i a r y .  

P r o v i d e s  f o r  t h e  c o n s i d e r a t i o r ,  of S .  9 5 1 ,  s p e c i f y i n g  t h a t  n ? o n  ad optic^ o f  
t 9 e  r e s o l u t i o ~ . ,  i t  s h a l l  S e  i n  o r e e r  t o  ~ a k e  t h e  b i l l  f r o m  t h e  S p e a k e r ' s  
: a b l e  f o r  c o n s i d e r a t i o ? :  Sy t h e  E o u s e .  I n t r o d > d c e C  Y a r .  11, 1 9 5 2 ;  r e f e r r e <  t o  

.-. CornT.it;oe o ~ .  n ~ l e s .  

S e i g h S e r h o o 2  S c ? . c s l  h c t  c f  1 3 8 1 .  z s t a S . : F s h e s  c e r t a i n  1 i a i t s  or. :he exte:.: 
- A  L u  w h i c h  s t u d e n t s  c a n  b e  t r a n s s o r z e d  b e y o n d  t h e  s c h o o l  n e a r e s t  t h e i r  - - _ ~ s i d e n c e  u n d e r  o r d e r s  o f  a court o f  t h e  U n i t e d  S t a z e s .  S z h s o i  b u s  t r a v e l  
S e y o n d  t h e  n e a r e s t  s c h o o l  c o u l P  n o t  adC m o r e  t h a n  3 3  n i n c t e s  ( r o u n d t r l p )  t o  
t h e  z i m e  t h e  s t u d e n t  s p e n t  on t h e  b u s ,  n o r  a d e  m o r e  t h a P  3 0  m i l e s  ( r o u n d t r i p )  
E O  t h e  d i s t a n c e  t r a v e l e d  b y  t h e  s t u d e n t .  T I - a n s p o r t a t i c n  o r  a s s i g n n e n t  f o r  
a t t e n d a n c e  a t  a  m a g n e t  o r  o t h e r  specialized s c 2 o o 1 ,  f o r  a n  e d u c a t i o n a l  
p u r p o s e  o r  f o r  v ~ l u n ' - ~ ~  L c - ~  a t t e r . S a n e e  a t  a p a r t i c u l a r  s c h o o l  w o u l d  n o t  b e  
c o v 2 r e C  by  t h e s e  l i ~ , i t a t i o n s .  I n  a d d L c i o n ,  t h e  B t r o r n e y  G e n e r a l  T:jould b e  
z c t h o r i z e d ,  u n d e r  c e r t a i n  c i r c u m s t a s c e s ,  t o  i c i t i a t e  c i v i l  d c t i o n  upo:: 
r e c e i p t ,  o f  a  c o m p l a i n t  fro3 2. s t u d e n t  o r  p a r e c t  t h a t  a v i o l a t i 9 3  o f  t h e  
S e i g h S o r h o o C .  S c h o o l  A c t  h a s  o c c u r r e d .  I n t r o d u c e d  F e b .  2 4 ,  1 9 8 1 ;  r e f e r r e e  t o  
C o r n n i t t e e  o c  Z n d i c i a r y .  H e a r i n g  h e l d  o n  Xay 2 2 ,  1 9 8 1  ( s e e  C h r o n o l o q y ) .  

* I d e n t i c a l  t o  n.R. 2047 ( X o o r e j ,  

S .  9 5 1  ( T h u r n o n d )  

D e p a r t n e ~ t  0 5  J u s t i c e  A p p r c ? r i a t i c n  R u t > . o r i z a t i c n  A c t ,  F i s c a l  Y e a r  1 9 8 2 .  
A 7 ~ t h c r i z e s  a ? F r o p r i a c i s ~ . s  f o r  J u s t i c e  D e p a r t 3 e n t  a c s i v i t i e s .  P e n d i n g  i s  a n  
z z e n d s e n t  1 i x i : i n g  t h e  D e p a r t m e r ! t ' s  i n v o l v e m e n t  i n  b u s i n q  s u i t s  a n C  i r n p o s i r - q  
L i m i t s  o n  F e d e r a l  c o u r t  o r d e r s  i n v o l v i n g  L n s i n g .  I n t r o d a c e d  A .  8 ,  1 9 8 1 ;  





- . .  ?x;2;ic 3 ~ 3 , c o l  " k i  l?icpL"s -2>c; ,pf 1911. rrcc;sizs lo~,.,jer reeeral c-zrts 
frcn tavinq jurlsdic:icn to issxe zny order r e c ? ~ i r i n g  -he assig;ne-: o r  
t r a n s ~ o r t s c i o n  of pu>lic elenontary and secocdary szude~.cs or. the Sasis of 
- - n o  ,c,-, color or nationzl origin, or to issue any order excludlnq students fro:?. 

atte?d;ng a p.2SlFc school z n  :he sane Sases. InCiviZ uals, scFlcsl S3ards and 
other schosl autP-orities affected Sy cocrt orders t h a t  yj~ere epteree prior to 
the dace cf this Act and t?.a~ wo?,ld n3t have been pernitted under t P . e  terms 

. , of z?.is Act are e?;.:leS to relief from suer. orders, ~ n l e s s  four spec:-fi: 
- ,  : tnBi:?cs a r e  R E . , ? $ ? .  2 4  - - -  7 c -  Ad- -,.,A --?c ~ 3 2  cr-qina1 m F , 2 0 F 2  " -  -..- - - " r  tl0.E zzts n r n m 3 L '  

~c:?r-;i=:~a:l-: 2 ~ 6  speeifF,&7;-: ;z . ;sc"  - -  I - 1  - - - -  ; n - o , 2 &  2 - - - -  - - 
L.". . . .  -..- * -  - "  .. - 2 .  ,-- ., LLCL - :7 

ca3Lse, sz'Jf.e~,ks = c  5 s  &ssiq:-Laf ~ 3 ,  cr e>:c;zced f r a y ,  s c p . ~ ~ : ~  c? ,:-!? 52,;s cf 
race, 2 ~ 1 3 ~  3" rAzti::.al orin:? Seccr-d, :pLe "t-rz1;ty cf circyr,s~an,--sf! - 4 A. - 
:he szhccl syscer,s r e x a i n s  i~nch.cq.z,$, ;\;z---~ _ sZti9q no rec~;-isi3srs;:on cf tp.e 
c r s 3 ~ -  u - L  T h i y c ,  7.2   the^ rsne<v -3z-z - - ---i; " '  

A ,- u l . - a ~  tP.e ixtertiona:. and s ~ e c i i i z  
7 seqregaticr;. i oc r : ;m . ,  zhe benefits cf tpAe orders o ~ > + - - .  ,..~eFg?~ t h ~ i r  COSZS. The 

bil; also provFZes 2 List of" :he remedie; availakle :or aEdressinq 
b n c o n s z i t u ~ i 3 n a l  segregation of stcden-1-s. These are: legal injucctions 
against im?leaentatio2 of any segregzzive law or gover~nen;a: action, 
CCncenFt of tour; ?roceedings if tpe ;njunczions a r e  not ojeyed, voluntary 
Lransfer ?rcgracs, ddvance ~ l a c n i ~ g  in the c o n s z r ~ c t i o x  of new school 
:an; 1 : t ;  es - . - . - -ALL  , ard local i:2itiazlves z.nd plan; tc improve e d ~ - -  U,atior wit?out 
recard to race, ccior cr naeional origin. Introduced Gc;. 2 1 ,  195:; r-flrrec 
to CuCiiciary Cornr.iztse. A3proveC S y  rhe Senace ; - n 7  Lleiary Sukcs:::nizcee 3 -  t:-~e 
Z o n s z i t u ~ i o c  ~ o v .  3 ,  1 ~ 8 ~ .  

U.S. Congress. Souse. Connittee on the Judiciary. Schcol 
desegregation. Hearicgs, 97th Congress, 1st sessic~.. 
Sept. 1 7 ,  21., 23, Oc:. 7, 1 4 ,  19, 21, 29, Kov. 4 and 1 9 ,  1981. 
Serial no. 25. Washington, U.S. Govt. P r i ~ t .  Cff., 1392. 1048 p .  

U.S. Congress. Eouse. Committee on t3e Judiciary. School 
desegregation; report of the Subconnittee on Civil a?.d 
Constitutional Rights. Karch 19S2. Waskington, U.S. Govt. 
Print. Gff., 1982. 32 p. 

At head of title: 97th Congress, 2d sessio?. Committee 
p r i ~ t  no. 12. 





0 5 / 2 2 / 5 1  - -  S f r a z e  d u e i c i a r y  S 1 2 b c o a c i t t e e  c n  S e p a r z t i o n  o f  F o w e r s  
h e l d  a h e a r i n g  o n  " F o r z e C  S c 2 o c l  S ~ s i n g . ~ '  
test is on:^ a;? S .  525 a n d  S .  1147 was  P e a r C .  

i 2 / i 3 / 8 0  --  P r e s i d e n t  C a r t e r  v e c o e d  i h e  D e p a r t m e n t s  o f  S t a t e ,  
J u s t i c e  and Z o x n e r c e ,  t h e  J u d i c i a r y ,  2 n d  R e l a t e e  
A g e n c i e s  A p p r o p r i a t i o n  Act, 1 9 8 1  ( H . R .  7584) w h i c h  
p r o h i b i t e d  t 3 e  D e p a r t m e n t  0 5  J u s t i c e  f r o m  c s i n s  i t s  
f u n d i n 2  t o  i n i t i a t e  l i t i g a ~ i o n  t o  r e q u i r e  b u s i n g  
a n y  s t u 6 e r . t  t o  a s c h o o l  o t h e r -  t h a n  t h e  o n e  n e a r e s :  
h i s  h o ~ , e .  

0 7 / 2 4 / 7 G  - -  E . J . R e s .  7 4 ,  p r o z o s i n q  a  c o n s t i t u t i o n a l  a m e n e s e n t  
t c  p r o h i b i t  m a n c a t c r y  s c h o c l  b n s i n g ,  f a i l e d  t o  r e c e i v e  
t h e  r e q u i s i t e  t x o - t h i r d s  v o t e  i n  t h e  :Gouse. 

0 7 / 0 2 / 7 0  --  C o i u m b u s  3 o a r d  cf Z 5 u c z t i o n  v .  P e n i c X  d e c i s i o n  -- 
( 4 4 3  U.S. 449) a n d  C a y t o n  B o a r l  o f  E d u c a t i o r :  v .  

-. -- 
B r i n k m a r :  (T)ay to r ,  II) C i e c i s i o n  ( 4 4 3  U . S .  526) r e n e e r e 6  
by  t 2 e  S u p r e z ~ e  C o c r c .  I m p a c t  o f  e 2 r l i e r  
D a y t o n  ; d e c i s i c i - :  \:as l i m i t e d  5 y  t h e s e  1979 C e c i s i o r . ~  
u p h o l d i n q  d i s t r i z t x i d e  b u n i n :  s l a n s .  






