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ISSUE DEFINITION

The mandatory <transportation of school children to desegregate public
elementary and secondary schools is an issue of deep contention throughout

our society. The House of Representatives nas approved language for the
Department of Justice FY82 authorization bpill (H.R. 3462) restricting the
Department's involvement in actions reqguiring school busing. Oon Mar. 2,
1982, the Senate approved its version of the Department of Justice rygz
authorization Dbill (s. 951) with langueqge res‘r*ct;ng the Justice
Department's involvement in busing actions as well &as imposing limits on the
pusing plans ~eﬂeral ccurts can impose. S. $51 was then sent te the House
for consideration. Hearings on S. 851 before a House Judiciary subcommittees

began on June 17 1982.
The Supreme Court, on June 30, 1982, issued two rulings concerning voter

initiatives limiting busing in two States. One was upheld; the other struck
down.

BACXGROUND AND PCOLICY ANALYSIS

Mandatory busing of schocl children S a coniroversial tcol used to
desegregate public elementary and secondary schools. The debate over
mandatory busing has raised guestions about appropriate ways to achieve equal
educational opportunity in this country. This issue brief explores the
controversy in four sections. Thne first section reviews the action to date
cf the 27th Congress on busing legislation, as well as the action of the
executive and judicial branches regarding busing. The second section
presents an overview of the busing issue, inchd*ng references to relevant
Supreme Court decisions. The third section considers Federal legislative

activity 4in this area. Finally, the fourth section provides some of the™
major arguments made for and against the use of busing to remedy school
segregation.

RECENT BUSING ACTIVITY

1. 97th Congress

Ls has been the case in all recent past Congresses, proposals to 1limit or
terminate the use of transportation in remedying school segregation have been
made in the 87th Congress. Indeegd, both Houses of Congress have passed
anti-busing amendments. On June 9, 1981, the House approved the "Collins™"
amendment {named for its sponsor, Representative James Collins) to the
Department of Justice Appropriation Authorization Act, Fiscal Year 1982 (H.R.
3462), prohibiting the Department from using any funds authorized by the Act
"to bring any sort of action to require directly or indirectly the

transportaticn of any student to a school other than the school which is
nearest the student's home, except for a student requiring special education
as a result of being mentally or physically handicapped.™ H.R. -3462 was

rassed by the House c¢n June S, and has not been considered by the Senate

On Mar. 2, 1982, the Senate passed its version of the FY82 Department of
stice authorization act (8. 951) with turee anti-busing amendments. One of
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CRS- 3 IB81010 UPDATE-C7/08/82
Jucdiciary Commz ge. L motion was presented te the Clerk of the House on May
25, 1982, to discharce the House Judiciary Committee from further
consideration of 8. 951. On June 17, 1882, the House Judiciary Subccmmittee
on Courts, Civil Liberties and the Administration of Justice began a series
cof hearings on the anti-busing previsions of 8. SEL.

Debate in the Congress over the anti-busing language c¢f S. 951 has focused
on the constitutionality of these provisions, rarticularliy the "Johnston"
amendment which affects a remedy available to the Federal courts. Among the
points being debated are the authority under which the Congress could affect
the jurisdiction cf, and remedies available Lo, Federal courts, the
reguirements of the Brown V. Board of Education dezision in 1854 (see
discussion in Overview section below) and whether pusing is necessary to
uphold certain constitutional 5. In &a letter (May &, 1982) Lo
Representative Rodino, chairman House Judiciary Committee, Attorney
General William French Smith con that the anti-husing provisions of 3.
951 were constitutional. For analysis of the Johnston and Helms
amendments see Legal Analysis of the Helms Amendment No. 95 to S. 951, The
1982 Department of Just*cn Authorizations Act, Regarding the Enforcement
2uthority of the Department in School Desegregation Cases by Charles V. Dale
CRS American Law Division, Aug. 31, 1981l; and Legal Analysis of the Helms
Amendment No. 6%, as modified, fto 8. 8951, the 1982 Department of Justice
Authorizaticns BAct, Regarding ithe Transportaticn o¢f Students by Charles Dale,
CRS American Law Division, July 2, 1sgl.

Z. Executive and Judicial Branches

Recent Justice Department activity on school desegregation reflects
Attorney General Smith's announcement (in a speech on May 22, 13981 before the
American Law Institute) that: '

Rather thaen continuing to insist in court that

the only and best remedy for unconstitutional
segregation is pupil reassignment through busing,
the Department of Justice il henceforward propose

remedies that t
improving the

and promeoting

nhave the best chan
quality of educa
desegregation.

¢e of Dboth
tion in the schools

n

The Department has proposed that a metropolitan-wide plan of

pe implemented for St. Louis, Missouri. The key feature of th
the offering of free State public college attendance as an
black students who voluntarily transfer from city schools to

schools, and for white students who voluntarily transfer
schools to black city schools. The Justice Department has als
the Caddo Parish (Louisiana) School Board in filing a cons
Federal court to end a lé-year—-cld desegregation suit. The

includes establishment of magnet schools, a laboratory school

voluntary busing

is
for

is proposal
incentive
white suburban
from suburban
o joined wi
ent decree
proposed
operated

in
plan
with

institutions of higher education, majority to minority transfer, attendance
zone and grade restructuring, etc.

The United States Supreme Court issued two rulings on June 30, 1982,
concerning voter initiatives limiting busing in two States. The Court struck
down Initiative 350, adepted by a majority of the voters in the State cf
Washington, which would have limited the authority and ability of local
school districts to assign students on the basis of race. Among the three
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tics ¢on the extent to which public school children

desegregation purposes are not available. The total number of
miles traveled, the time spent ©on the buses, the incurred costs, etc., are
not known. National figures on the total number of students riding Dbuses to
school, whether or not such transportation is reguired under a desegregation
order or plan, show theat of the 38 million public scnool students (average
daily attendance) over 22 million, or 58%, were transpoerted in 1978~380 at
rublic expense. The estimated “Veraqe annual cost per student in 1878-79 was
$147. The percentage oI students being transported and the costs per student
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—- new 'scnhcol construction (the selection cof
constructicon sites is influenced by
desegregation concerns) .

*[NOTE: If, for example, twec elementary schools had student bodies of
predominantly different races and served different attendance zones, these
schools could be paired and desegregated by creating a single zone
encompassing the previous zones served by the schools, and Dy assigning
grades 1-3 to cne school and grades 4-6 t¢e the other. Clustering of schools
is an extension ©f this technigue to more than two scnools.]

Not all of the technigues listed above have fared eqgually well under judicial
scrutiny. Presently, desegregation plans for districts practicing de jure
segregation or still evincing the vestiges of such schocl segregation are not
likely to survive Jjudicial challenge if they are based on freedon of checic
plans or neighbcrhooed attendance policies.

FEDERAL LEGISLATICON AND BUSING

Federal laws address the busing c¢f school cniiidren for desegregation in
“hree ways. rirst, the Civiil Righnhts LCct ct 1964 provides legislacive
zuthority upon which, in part, many pusing orders and plans have been based.
Second, some legislation provides financial support for desegregating school
districts. Third, legislation has Dbeen enacted o limit the use of school
busing as a remedy for segregation.

A decade after the Brown decision, the Civil Righnts ACt of 1564 (P.L.
88-352) was enacted. Secticn 601 of title VI ©f the Act provides:

No person in the United States shall, on the
ground ¢©f race, color, o¢r naticnal origin,

be excluded from participation in, be denied

the benefits ¢f, or be subjected to discrimination
under any program or activity receiving Federal
financial assistance.

Section 602 specifies the steps that Federal eXecutive agencies may take to

secure compliance with section 601. Title B of the Act authorizes
assistance to desegregating districts. Such assistance may be in the form of
(1) technical assistance 4in the development and implementation of
desegregation plans, {2) training institutes for elementary and secondary
school personnel to help them "deal effectively with special educatiocn

problems occasioned by desegregation,"™ and (3) grants to school ©bpoards for
the provision o©of in-service training for school personnel to address
desegregation problems and for employing specialists to provide advice on
desegregation problems. The funding i1evel for this program for the 1982-83
period is $24 million (down from $37 million in FYS81).

In addition, section 407 of the Civil Rights Act authorizes
General, under specific circumstances, to initiate a civil a
school boards accused of depriving individuals ¢f the equal pro

e

e Attorney
ion against
1 tion of the

law. Accerding to the statute, nothing in the section is T mpower any
fficial or court of the United States to order the transportation of



(&)
[#9]

{a

2

—

&}
m

]
@
L1

u}

(g4

n
e
£
=8

£
)
4.
€3}

uy

U]
O

i
-1
84
£

e
a
el

0 -

6]
9]

af

[
~

=

Q@

ol
£
@]
o

=
O
-
[l

th
(]

[e]
Q
S
Ul
ot
el
aQ
(]
S

@

o~

[¢5)
P
™

o]

[Q
I~
)]

=

4
O

0]
4
1

@ -

=
i}
)
QB
&

(21

4
O
-rd
[
34
0

&)

]
Q)
I

Yy

fe}
F

o
0

£

0
93]

>
[ @]
4
]
tn
o
()

ey il

O]

I

kel

A
iy

s

o -

W

]

S

]
)
9]

@]

e}

@ -

)
2,

[

£

[ -
ot e
o
o -~
RS
=0
W -
0 o
= S
G
1 0
[
Y O
O A
43}
J S
@ 0
oG
O d
-
w4
[
P ]
£ 0
= O
o]
U
=
o o
FolR
ES I oN
jan]
W U -
¢}
>
AR ¢)]
o F
18
O u
£ 8
4+
o IS S
| o
o]
e ]
Lo
1]
[SI]
O m
- D
EB I o
[ IS
S
O L
u O
i by
je
ui
a3
[T
g D
n DL
R =
-
Lol
[(VR ¢
&0
0 e
=
—
a .
" O
3
u G,
[CUES]

@ -

preblem

the

]

o)

ey
O

-
'y
o}
3
£
@

i

N

o

e
@]
o]
£

92
o
4.3
o]
ol

i ons

4

oVis

inder

U

H
o]

-
L

[}
[@3

a

[
..‘* .
%]
197
a

Q
i}
[¢¥]
Fxy

$ot

Yy

[}

LR

o)
w3
1]

LRI
O

[9)
<Jt

u)
I
=

0
IS
e

-

iS)
6§}

A
@®

y

unit

Oor comrmt

-

4

=8

o
-

rd

)
-

E=)

O .

.
i

O

©
e}
L

£2

-

fe
—

—~
w
]
[

I
iy

1S

O .

o
o

-

T -

R

43 T $a
@ @ W
o~ g
T o oo
s B ¢ VRN
m o
@®» w
P
0] -
jas} 4
Q n A
el >
= Ra!
£ +
Q >0
4
v
O oW
o 0O 3
43 a QO
43
Y T3 Dy
O W b
L
n 5
oo O
O
Q>
W o
A
>
O w
(S )]
W -l
45
s -t
(S e
Ut
ISR O]
S EESENe]
oo
3J) 3
[SER )
5] [
L «
()}
oom
M OEL©
6] 4
O 4]
R
L0~ U
[v0]
[SRN )}
(O B
o (@M
1y by (0O
g O,
] —i
o S B
LG I O N
O fh oA
[T .
@ O 4
0
o1 O
g
o D
o >
[ S
[SE OS]
oo O
w O @
0 0 yy
5 BN4Y)
@ fn @

joN

Y

QO

A

S
m

@]

i

0}

)

$021.)

~
[83)]
=

@
¢4}
i

U3

a
L
o}

q
O

s
Q
aif
13
«
18
jat?
3
Q

L

O

[
ko]

o

it
42
«f
=
ju}
O
Y+
o
-l

I
@

Yy

¢
[¢H]
£
i}
-
i

«
)
my
@

[N
It
o)
1

s

L

Sy

@ -

@]
1%}
@
i)

—t

G
4

33
L
O
Yy
Y+

139
-

uy

4
o
@
Q
i

£
s
4
o}

o

-
8
i
n
[¢}]
)
o)}
a

a
ko)

)]
12
ul

~,

e

ur

n
|
i
-t
@]
-
4
e
O

Q
O
5

ko]
L
fo
ol

—~

$3-380C

<

o
-

&3]

busing

Ior

)
J
o
'

Yy

e
o]
-l
©

T
Q

—i
1]
o

[y

"

untary

vol

Y4

section

as

Provisions

tion

p=)

auc

i}

e,
4>
al

Q
kv

ur -

@

e

-t

[ty
-4

=

Y4
Y

O
o}

@]

ur

13

=
«©
]

$a

(o]
ot
£

]
42

o]
o

£ -

AA
i~
[¢9]
—
w
1
At
3
[y
te}
=]

[¢8}

—
(e8]
gy
[}

4]

|
1,

Yt

-l

(Schecol

.
S
~
J

e
4.3
]
8]

>

B8]

Y

1
0
=8

‘g

-

-

i}
C.‘
fl

—
—

i
43

B

busing

ot
1]
S
Q
T3

Py

[

o
-
4
9]
-
4
[}
0]
4
19}
Le]
O

hUr-

=

<3

Q)]

—

o

4

4)

=
@

@

o]
Q

it

.
il

he U

-
[

Yy

e

@]
o
@
o
[t

No court,

impl

order the

’

school

than the

.

o)}
'
«
j
o
[}
W 42
O (@©
..x.
(S
U
[N
o
2,
£
[ONN G
i
oW
£
Q 42
i)
uy
4@
[OES]
ar A
W
Q O
—
U
43
w0
[
oA
=
St
o o
O
42
w
@ g
U
O 0
~ @
U

0

i
o
o

43

u}

student

r-q}—)
e dn

r su

evel an

-
L

ot

-t
40

@
0
-3
«

@

courts
affect the

of

ai

ovision
stated

pr

This

Y4

43

uthor

&

4

that

(p)

<

=
[}
S
@
Le]
Q

could

:Onﬂ

educati
o

cf
schoo

,a

2,

S.

nearest

he

43

to}}

T
1TttTtin

pern

bDe defined as

VI

title

e

continued to use the

conditicn

even

o

@

1

Yy
-

by
O

1J

P

i

@
!
40
-rf
4J

[¢3)

-

43

by

provisions

Other



(@}
|23}
[42]
i
Vs
e¢}
w
-
(@]
.
)
i
vl
@]
=
=]
23]
1
(@}
-3
~
(@]
[¢9]
~
w
88}

Cesegregation ramed , Statsd that school district bpoundaries are not to be
ignored in fashiondi desegregation remedies uniess such boundaries were
created Lo sedregate, and limited the impositicn of new rueing plans until
the start of & schnecol vear.

In the mid-187Cs, Congress pbegan to l1limit the authority of the DHEW and
the new Department of bducation to reguire desegregation plans that include
busing as a condition for trhe continuation of Federal funding. Title VI of
the Civil Rights AcCt authorized The terminaticn of Federal funding for
failure to comply with its reguirements (see earlier discussion of this
title).

The FY76 and FY77 Labor-HEW Approuvria (p.L. 94-20¢8 and P.L.
S4-422, respecitively) Con ned languags as the "Byrd" amendment)
prohibiting the use ¢f agpropriated fund re, cirectly or indirectly,
the busing of students toc any schocl oth e one nearest their nome
and offering the pprepriate course c¢f s

In 1977, a new amendment (Xnown as the "Eagleton-RBiden" amendment) was
adecpted limiting the use of FY78 Labor-EIZIW funding for school bpusing (P.L.
95-205) . Building on the earlier "Byrd" amendment, it responded to L TL
interpretation c¢f that previcus amendmaent by DHEW and the Department of
Justice that permictted the cairing or clustering of schools for oupil
agsignment Duroosss. Langiage regarding the appropriate course of stuly Wwas
dropped; and preonibited Zndirect susing reguiremencs were defined as
including clustering, pa ¢ or grade rescructuring. This amnendment nas
Deen applied to all subs n DEEW and Department of EZducation funding. The
"Eag ton-Biden" amendme eads as follcws:

None of the funds contained in this Act

shall be used to require, directly or

indirectly, the transportaction cf any student

to a schocel cther than the school which is
nearest the student's home, except for a

student reguiring special education, to the
school offering such sp»ecial education, in

ocrder to comply with title VI 0f the Civil

Rights Rct o©of 19%64. For the purpose of this
section an indirect reguirement of transportation
of students includes the transportation of students
to carry out a plan involving the reorganization
cf the grade structure of schools, the pairing of
schools, r the clustering of schools, or any
compination of grade restructuring, pairing, or
clustering. The prohibition described in this
section does not include the establiishment of
magnet schools.

The S6th Congress considered two ‘ajor legislative proposals: (1) H.J.Res.
74, proposing a constitutional amendment to prohibit mandatory school busing
(which failed to receive the requisite two-thirds veote in the House on July
24, 197%), and (2) a rider to the Departmenis of State, Justice and Commerce,
the Judiciary, and Related Agencies Appropriation Act, 1981 (H.R. 7584)
pronibiting the Department of Justice from bringing action to require,
directly c¢r indirectly, the busing of any student to a school other than the
oOne nearest the student's home {(which was vetoed by President Carter on Dec.
13, 1980).
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educational opportunity has little positive meaning if the overall cuality of
scnools i1is allowed to decline.

(2) Public opinion pclls have shown substantia pposition to school
pusing for desegregation. At the same time, support for desegregated
schooling has been growing. The oppcsition to busin is, thus, focused on
the means being used, not the end to be achieved.

(3) The costs, not cnly the financial ones, of busing for desegregation
appear far in excess of any educational gains experienced by black students.
The record is confused about the actual impact of desegregated schooling on
plack acrievement. Desegregatead scheooling s not necessary for black
students' achievement.

(&) The busing of students for desegr can generate "white flight,
ironically leading to resegregation of the school systems. Although the
movement of white students from ocC

regating sch 1 systems may nave a wide
variety ofi causes, the implement ion of a busing plan markedly increases
this ocutward flow.

(5) Busing is no longer bpeing used to desegregate schools; rather it is
being used Lo bring about racial balance in the schools. As a result, the
snifting = tudents to satisfy numerical racial cuotas dominates other, more
impeortant, concerns such as the potentially negative impact of long—-distance
pus rides on cnildrens' nealth and educational progress, and cthe degree Lo
wnich the segregation being remedied can be attributed to things bevond the
contrcl of school officials, such as housing patterns.

LECGISLATION

Presented below is & selection of the pills and resclutions introduced
during the $7th Congress which address the issue of school busing for
desegregation. These Dbills were selected to show the variety of proposals
that have been made on this issue. It should be noted that in the House a

certain type ©f proposal predominates -- that o©of precluding United State
{(Federal) courts from directing pupil assignment, generally on certain bases,
including race. As is shown ©below, this approach is ©pursued through

free-standing legislation {(such as H.R. 1180), through amendment to existing
legislation (such as H.R. 327), and through amendment to the Constitution
(such as H.J.Res. 56). As the various House Dbills and resolutions listed
below show, even among pills and resolutions adopiting much the same approach,

there may De some important remaining differences. For example, compare
H.J.Res. b6 with H.J.Res. 91, both intended to affect court jurisdiction
through a constitutional amendment. The latter resolution directs its

coverage to court action to achieve & racial or ethnic balance. As was shown
earlier in this brief, such language has a particular meaning for courts
likely to 1limit the impact of this resoclution.

H.R. 327 (Holt)

Amends title IV of the Civil Rights Act of 1964 to prohibit any court cf
the United States or any Federal official from compelling the assignment of
teachers or students to particular schools, classes or courses for reasons of
race, religicn, sex oOr national origin. Federal funding could not Dbe
conditioned upon such assignment. Introduced Jan. 5, 1981; referred to
Committee on Judiciary.
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