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THE: INSAi??ITY DEFENSE: AN OVERVIEW AND LEGISLATIVE PROPOSALS 

INTRODUCTION 

This  r e p o r t  w i l l  d i s c u s s  t h e  i n s a n i t y  defense  a s  used i n  t h e  f e d e r a l  

c o u r t s .  It w i l l  b r i e f l y  t r a c e  t h e  h i s t o r y  of t h e  e v o l u t i o n  of t h a t  de fense  
t 

from i t s  e a r l i e s t  fo rmula t ion  t o  t h e  v e r s i o n  used i n  t h e  John Hinckley c a s e ,  

and w i l l  p rov ide ,  i n  summary form, d e s c r i p t i v e  a n a l y s i s  of v a r i o u s  p i e c e s  of 

L e g i s l a t i o n  t o  change f e d e r a l  law wi th  regard  t o  t h e  subs ta 'n t ive  d e f i n i t i o n  of 

t h e  defense ,  t h e  a l l o c a t i o n  of t h e  burden of pe r suas ion  when t h e  de fense  i s  in-  

voked, and procedures  fo l l owing  t h e  s u c c e s s f u l  use of t h e  defense .  

The Hinckley t r i a l  opera ted  under a  l e g a l  d e f i n i t i o n  of t h e  i n s a n i t y  de- 

f e n s e  t h a t  has  evolved through j u d i c i a l  d e c i s i o n s .  . I t s  b a s i c  fo rmula t ion  para l -  

l e l s  a d e f i n i t i o n  proposed by t h e  American Law ~ n s t i t u t e  i n  i t s  Model Pena l  

A person i s  no t  r e s p o n s i b l e  f o r  c r i m i n a l  conduct 
i f  a t  t h e  ,time of such conduct a s  a r e s u l t  of mental  
d i s e a s e  o r  d e f e c t  he l acks  s u b s t a n t i a l  c a p a c i t y  t o  
a p p r e c i a t e  t h e  c r i m i n a l i t y  [wrongfu lness ]  of h i s  con- 
duct  o r  t o  conform h i s  conduct t o '  t h e  requirements  of 
law. 

A.L.Z., Model Pena l  Code, 54.01, 
Proposed O f f i c i a l  D r a f t  (May 14,  1962) 

The Hinckley jury- i n s t r u c t  i on  on the  a l l o c a t i o n  of t h e  burden of pe r suas ion  

fo l lows  t h e  c u r r e n t  law on t h i s  i s s u e  i n  a l l  of the! f e d e r a l  cou r t s :  When t h e  

defendant  has  in t roduced  a  s u f f i c i e n t  quantum of evidence on t h e  i s s u e  of insan-  

i t y  he i s  e n t i t l e d  t o  a  ju ry  i n s t r u c t i o n  t o  t h e  e f f e c t  t h a t  i f  t h e  j u r y  has  a  

reasonable  doubt a s  t o  h i s  s a n i t y  they a r e  t o  r e t u r n  a  v e r d i c t  of no t  g u i l t y  by 

reason  of i n s a n i t y  . 



I n  one r e s p e c t ,  however, t h e  Hinckley t r i a l  was n o t  t y p i c a l  of a  s i m i l a r  

p roceed ing  i n  o t h e r  f e d e r a l  c o u r t s .  When John H i n c k l e y  was found not  g u i l t y  by 

r e a s o n  of i n s a n i t y ,  t h e  t r i a l  judge was empowered, under  a  D i s t r i c t  of Columbia 

s t a t u t e ,  D O C .  Code, t i t .  24 $301, t o  conmit him t o  c u s t o d y  i n  S a i n t  E l i z a b e t h ' s  

H o s p i t a l  pending a h e a r i n g  on t h e  i s s u e  of whether  h e  c o n s t - i t u t e d  such  a danger  

t o  h imse l f  o r  t o  o t h e t s  as t o  w a r r a n t  c i v i l  commitment. Except f o r  t h a t  D . C .  

s t a t u t e ,  a p p l i c a b l e  t o  d e f e n d a n t s  t r i e d  i n  D.C., t h e r e  i s  no o t h e r  commitment ' 

a u t h o r i t y  f o r  f e d e r a l  c o u r t s  c o n f r o n t i n g  d e f e n d a n t s  a c q u i t t e d  by r e a s o n  of in -  
1 / - 

s a n i t y .  

I. THE FOUR TESTS 

The i n s a n i t y  d e f e n s e  p e r t a i n s  t o  t h e  d e f e n d a n t ' s  s t a t e  of mind d u r i n g  t h e  
\ 

commission of t h e  o f f e n s e .  It i s  t o  be d i s t i n g u i s h e d  f rom t h e  s e p a r a t e  i s s u e  
/ 

of h i s  competency t o  s t a n d  t r i a l ,  which i n v o l v e s  t h e  s tate of mind a t  t r i a l .  

The E n g l i s h  House of Lords  developed one of t h e  e a r l i e s t  v e r s i o n s  of t h e  insan-  

i t y  d e f e n s e  i n  t h e  M'Naughten Case of 1843. The t e s t ,  s t i l l  used i n  many 

S t a t e s  p r o v i d e s  t h a t  

7- - an ac! 
eused is  not c ~ m i n a l l y  re$ohsible if, at the, 
time of committing the act, he was laboring 
under such a defect of reason, from disease of! 
the mixd, as  not to know the nature and quality; 
of the act he was doing, or if he did know it !  

- that he dicl not laow he was doing what was1 . . 
wrong. I 

Thus, two e lements  must be p r e s e n t  f o r  a  s u c c e s s f u l  i n s a n i t y  d e f e n s e  under  

t h i s  t e s t .  The defendan t  must have had a  menta l  d i s o r d e r  a t  t h e  time of t h e  

a c t ,  and ,  as a r e s u l t  of t h i s  d i s o r d e r  he must no t  have been aware of what he 

1/ See  S. Rep. 97-307 a t  1,200, 97 th  Cong., 1st S e s s .  (1981) .  - - 



was doing,  o r  i f  he was aware ,  he  must n o t  have been a b l e  t o  d e t e r m i n e  t h a t  

what he was do ing  w a s  wrong. More s imply p u t ,  f o r  t h i s  d e f e n s e  t o  be used  

s u c c e s s f u l l y ,  t h e  d e f e n d a n t  must show t h a t  he  c o u l d  n o t  t e l l  r i g h t  f rom wrong 

because  of h i s  mental  d i s e a s e .  

Many problems of i n t e r p r e t a t i o n  e x i s t  w i t h  t h e  M'Naughten Rule .  For  ex- 

ample,  t h e r e  h a s  been d i sagreement  o v e r  how much t h e  word "know" s h o u l d  encom- 

p a s s .  The d e b a t e  r a g e s  o v e r  whether  t h e  d e f e n d a n t  shou ld  be o n l y  m i n i m a l l y  

aware of t h e  c i r c u m s t a n c e s  of h i s  a c t s  o r  whether  he  must a l s o  u n d e r s t a n d  t h e  

s i g n i f i c a n c e  of h i s  a c t s  b e f o r e  t h e  MINaughten Rule  would n o t  app ly .  . 
2 / 

Much c r i t i c i s m  h a s  been l e v e l e d  a g a i n s t  t h e  M'Naughten defense: Many f e e l  

t h a t  i t  i s  o u t d a t e d  s i n c e  i t  o n l y  f o c u s e s  on one a s p e c t  of human n a t u r e ,  t h a t  

i s ,  knowledge, o r  i n t e l l e c t u a l  impairment .  S i n c e  p s y c h i a t r y  now r e c o g n i z e s  

' t h a t  knowledge i s  n o t  t h e  s o l e  d e t e r m i n a n t  of a p e r s o n ' s  a c t i o n s ,  t h e r e  is  some 

o p i n i o n  t h a t  a n  i n s a n i t y  d e f e n s e  shou ld  a l s o  c o n s i d e r  t h e  v o l i t i o n a l  ac ts ,  o r  

conduc t ,  of a person.  Fur the rmore ,  M'Naughten r e c o g n i z e s  no v a r i a n c e  i n  de- 

g r e e s  of i n c a p a c i t y .  The d e f e n d a n t  e i t h e r  knows r i g h t  f rom wrong o r  h e  does  
b 

n o t .  

A s  a  r e s u l t  of  t h i s  d i s s a t i s f a c t i o n ,  some f e d e r a l  c o u r t s  added a " c o n t r o l "  

test  t o  be used  i n  c o n j u n c t i o n  

t h e  i r r e s i s t i b l e  impulse  t e s t ;  

s a n i t y  i f ,  because  of a menta l  

3 / - 
w i t h  MINaughten. T h i s  a d d i t i o n  i s  o f t e n  c a l l e d  

t h a t  i s ,  one w i l l  n o t  be g u i l t y  by r e a s o n  of in -  

d i s e a s e ,  h e  was n o t  a b l e  t o  c o n t r o l  h i s  a c t i o n s .  

2 /  See  Lafave  and S c o t t ,  C r i m i n a l  Law, p. 280-283 (1972) ;  S e n a t e  Committee 
on t h z  ~ n c i a r y .  Repor t  on t h e  C r i m i n a l  J u s t i c e  C o d i f i c a t i o n  R e v i s i o n  and 
Reform Act of 1 9 7 4 ,  Committee P r i n t ,  93d Congress ,  2d s e s s i o n .  p. 101. 

3 /  See f o r  example Davis  v.  Uni ted S t a t e s ,  165 U.S. 373 (1897) .  - - 
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Thus,  many peop le  who would n o t  have q u a l i f i e d  f o r  t h e  i n s a n i t y  d e f e n s e  under  

H'Naughten (because  t h e y  could  d i s t i n g u i s h  between r i g h t  and wrong) c o u l d  be 

judged i n s a n e  under  t h e  a d d i t i o n a l  t e s t  because  t h e y  cou ld  n o t  c o n t r o l  t h e i r  

wrongfu l  a c t i o n .  

The U n i t e d  S t a t e s  Court  of Appeals f o r  t h e  Dis t r ic t  of Columbia r r e a t e d  

i t s  own i n s a n i t y  d e f e n s e  f o r  u s e  i n  f e d e r a l  t r i a l s  i n  Durham v.  U n i t e d  s t a k e s ,  

214 F.2d 862 (D.C. C i r .  1954) .  The Durham Rule  p r o v i d e s  t h a t  "an accused  is  

n o t  c r i m i n a l l y  r e s p o n s i b l e  i f  h i s  u n l a w f u l  a c t  w a s  t h e  p r o d u c t  of a m e n t a l  d i s -  

e a s e  o r  menta l  d e f e c t . "  214 F.2d a t  874-75. D e s p i t e  t h e  r e l a t i v e  s i m p l i c i t y  

of t h i s  r u l e ,  i t  was n o t  adop ted  by o t h e r  c i r c u i t  c o u r t s .  R a t h e r ,  i t s  u s e  w a s  
,> - 4/ - 

r e s t r i c t e d  t o  t h e  D i s t r i c t  of Columbia C i r c u i t  u n t i l  i t s  abandonment i n  1972. 
-\ 

One e x p l a n a t i o n  f o r  t h i s  l i m i t e d  use  is t h a t  t h e  r u l e ,  i n  i t s  s i m p l i c i t y ,  o f -  

f e r e d  no g u i d e l i n e s  o r  s t a n d a r d s  t o  t h e  j u r y .  T h i s  l e d  t o  t h e  f e a r  t h a t  l a r g e  

numbers of c r i m i n a l  o f f e n d e r s  would be a c q u i t t e d  on i n s a n i t y  grounds.  

I n  1972, t h e  D i s t r i c t  o f  Columbia j o i n e d  t h e  o t h e r  c i r c u i t s  which had 
5  / - 

adopted  t h e  A.L.f.'s v e r s i o n  of t h e  i n s a n i t y  d e f e n s e .  

( I )  A  person  is  n o t  r e s p o n s i b l e  f o r  c r i m i n a l  conduct  ' 
i f  a t  t h e  t i m e  of such conduc t  as a r e s u l t  of m e n t a l  
d i s e a s e  o r  d e f e c t  he  l a c k s  s u b s t a n t i a l  c a p a c i t y  e i t h e r  
t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  [ w r o n g f u l n e s s ]  of h i s  con- 
duc t  o r  t o  conform h i s  conduct  t o  t h e  r e q u i r e m e n t s  of 
l a w .  - . -- 

(2) As used i n  ' t h i s  A r t i c l e ,  t h e  terms ' m e n t a l  d i s e a s e  
o r  d e f e c t '  do n o t  i n c l u d e  a n  a b n o r m a l i t y  m a n i f e s t e d  o n l y  
by r e p e a t e d  c r i m i n a l  o r  o t h e r w i s e  a n t i - s o c i a l  conduc t .  

4 /  I n  U n i t e d ' S t a t e s  v .  Brawner, 4 7 1  F.2d 969 (D.C. C i r .  1 9 7 2 ) ,  t h e  U.S. 
c o u r t o f  Appeals  f o r  t h e  D i s t r i c t  of Columbia adop ted  t h e  t e s t  proposed by t h e  
A . L . 1 .  i n  i t s  Model P e n a l  Code, t h e  t e s t  used i n  t h e  Hinck ley  t r i a l .  

5 /  See Model P e n a l  Code s 4 . 0 1  (1962) .  - - 



It combines t h e  Ht?Jaughten-- recogni t ion t e s t  and t h e  i r r e s i s t i b l e  impulse - -con t ro l  

t e s t .  Because of t h i s  d u a l i t y ,  t h e  A.L.I. v e r s i o h  has  been t r e a t e d  f a v o r a b l y  
6  / - 

by t h e  c o u r t s  and commentators.  

The A.L.I. t e s t  p r e s e n t s  a  c h o i c e  i n  t h e  wording of s u b s e c t i o n  ( 1 ) .  E i t h e r  
* 

" c r i m i n a l i t y "  o r  "wrongfulness"  can be used .  Most c i r c u i t  c o u r t s  t h a t  u s e  t h e  

A.L.I. t e s t  have adopted t h e  "wrongfulness"  m o d i f i c a t i o n .  Those S t a t e s  t h a t  
7/ ; - 

have adop ted  t h e  A.L.I. t e s t  a l s o  have f a v o r e d  t h e  "wrongfu lness"  v e r s i o n .  

The M'Naughten problems of i n t e r p r e t a t i o n  a r e  d i m i n i s h e d  i n  t h i s  tes t  by 

t h e  u s e  of t h e  word " a p p r e c i a t e "  r a t h e r  t h a n  "know." The A.L.I. t e s t  is  a l s o  

l e s s  s t r ic t  t h a n  M'Naughten i n  t h a t  i t  does  n o t  r e q u i r e  a complete  impairment  

of t h e  mind b u t  r a t h e r  mere ly  a s u b s t a n t i a l  impairment .  --- 

I1 THE CURRENT BILLS 

1. "Mens Rea" T e s t  -- 8  / - 
S. 2572 (Sen.  Thurmond, May, 1982) 
S. 818 (Sen. Ha tch ,  March, 1981)  
S .  1558 (Sen. Ha tch ,  J u l y ,  1981)  
S. 1630 (Sen.  Thurmond, S e p t ,  1981)  
H.R. 6497 (Rep. McClory, May 1981)  

I n t e n t i o n a l  c r imes  (e..g. murder ,  b u r g l a r y ,  r o b b e r y )  a r e  d e f i n e d  b; a mens - 
r e a  ( s t a t e  of mind) and a n  a c t u s  r e a s  ( a c t  done t h a t  makes up t h e  c r i m e ) .  The - -- 
s t a t e  of mind r e q u i r e d  i s  a n  i n t e n t  t o  commit t h a t  c r ime .  I f  e i t h e r  of t h e s e  a 

-- - 

6/  See  Uni ted  S t a t e s  v. Brawner, 471 F.2d 999,  979 (D.C. C i r .  1 9 7 2 ) ;  - - 
Uni ted  S t a t e s  v .  Chandle r ,  393 F.2d 920 (2d C i r .  1968) ;  G o l d s t e i n ,  The - 
I n s a n i t y  Defense ,  p. 87 (1967) .  

7/ See Conn. Gen. S t a t .  Ann. 553a-13. - - 
8 /  A s  i n t r o d u c e d ,  t h i s  b i l l  c o n t a i n e d  a  mens r e a  d e f i n i t i o n .  However, t h i s  -- 

p o r t i &  of t h e  b i l l  was removed t o  a l l o w  t h e  J u d i c i a r y  Committee more t ime f o r  
i t s  own h e a r i n g s  and d e b a t e s  on t h e  v a r i o u s  i n s a n i t y  b i l l s .  
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e l e m e n t s ,  a c t u s . r e a s  o r  -- mens r e a ,  i s  m i s s i n g ,  t h a n  t h e r e  can be no l e g a l  

c u l p a b i l i t y  f o r  an  i n t e n t i o n a l  cr ime.  It has  been s u g g e s t e d  t h a t  t h e  -- mens r e a  

e lement  be used a s  a n  i n s a n i t y  d e f e n s e .  F o r  example,  Sen. Thurmond's b i l l  

s t a t e s :  

"(a) I m ~ m  Drrorsr-It Ls a defense to 
prosecution under any Federal statute 

that the defendmt. as  a result of mencal 
&ax or defect. lacked t h e  state of mu~d 
requred as an element of the offense 
charged ,Mental disevc o r  defect does not 
o t h e m e  coruuture a defense. 1 .  

The u s u a l  example c i t e d  t o  e x p l a i n  t h e  -- mens r e a  i n s a n i t y  d e f e n s e  i s  t h a t  

of a husband who choked h i s  w i f e  t h i n k i n g  t h a t  h e  was s q u e e z i n g  lemons. He had 
3-r 

no i n t e n t  t o  squeeze  t h e  neck of a human b e i n g ,  s o  he  cou ld  n o t  l e g a l l y  be h e l d  
1 

g u i l t y  of murder.  

The mens rea t e s t  i s  much narrower  t h a n  e i t h e r  t h e  MINaughten--irresistible -- 
-. 

impulse  t e s t  o r  t h e  A.L.I. t e s t .  For  example,  t h o s e  who know t h e y  k i l l e d  some- 

one but  d i d  s o  under  a n  i n s a n e  d e l u s i o n  would be found g u i l t y  because  t h e  i n t e n t  

t o  murder w a s  t h e r e .  Fur the rmore ,  t h o s e  d e f e n d a n t s  who knew what t h e y  were do- 

i n g  but  were unab le  t o  c o n t r o l  t h e i r  b e h a v i o r  cou ld  n o t  be h e l d  i n s a n e  ,under t h e  

mens r e a  t e s t .  -- 
2. Re turn  t o  MINaughten 

S. 2658 (Sen. S p e c t e r ,  J u n e  1982)  
S. '2678 (Sen. Nunn, J u n e  1982)  

S. 2658 calls f o r  t h e  f e d e r a l  c o u r t s  t o  u s e  t h e  MINaughten s t a n d a r d ,  

p l a c e s  t h e  burden of proof of i n s a n i t y  on t h e  defenda.nt ,  and l i m i t s  p s y c h i a t r i c  

t e s t imony .  S. 2678 r e q u i r e s  t h e  f e d e r a l  c i u r t s  t o  u s e  MINaughten and p l a c e s  t h e  

burden of proof of i n s a n i t y  on t h e  d e f e n d a n t .  It a l s o  s e t s  up a u t o m a t i c  i n s t i -  

t u t i o n a l  commitment p rocedures  f o r  a person  found n o t  g u i l t y  by r e a s o n  of insan-  

i t y .  



I n  both of t hese  b i l l s ,  MINaughten would be used without  the  " i r r e s i s t i b l e  

impulse" r i d e r .  I n  o t h e r  words, those  people wha were not  a b l e  t o  c o n t r o l  t h e i r  

conduct because of a  mental d i s e a s e  would be found g u i l t y  r a t h e r  than  insane .  

However, t h e  MINaughten test under t hese  b i l l s  would no t  be a s  r e s t r i c t i v e  a s  

t h e  -- mens r e a  i n s a n i t y  defense.  MINaughten would s t i l l  provide an: i n s a n i t y  de- 

f ense  t o  t hose  persons ope ra t ing  under i n sane  de lus ions  who cou ld .no t  d e l i n e a t e  

r i g h t  from wrong. , 

I n  a f e d e r a l  c r imina l  t r i a l ,  t he  defendant  is presumed t o  be sane.  How- 

eve r ,  t h e  defendant can p re sen t  evidence t o  put  t h e  ques t ion  of h i s  s a n i t y  a t  

i s s u e  i n  t h e  t r ia l .  The heav ie r  burden of proof i s  then  on t h e  p rosecu t ion  t o  

show t h a t  t h e  defendant  i s  i n  f a c t  sane. A f a i l u r e  i n  t h i s  burden df proof by 
- .. . 

t h e  prosecut ion  may r e s u l t  i n  a c q u i t t a l  by reason of i n s a n i t y .  

These two b i l l s  a t tempt  t o  change t h i s  r e s u l t  by r e q u i r i n g  the  defendant  
-- . 

t o  r e t a i n  t he  burden of proving i n s a n i t y .  F a i l u r e  i n  t h i s  proof of i n s a n i t y  by 

t h e  defendant would r e s u l t  i n  convicfion r a t h e r  than  a c q u i t t a l ,  provided t h a t  

t he  prosecut ion  was a b l e  t o  prove a l l  of t he  o t h e r  e lements  of tiie cr ime.  

This  s h i f t i n g  of t h e  burden of proving i n s a n i t y  t o  t h e  defendant  w a s  up- 

he ld  by t h e  Supreme Court i n  Leland v. Oregon, 343 U.S. 790 (1952).  The Court 

he ld  t h a t  t h e  Oregon s t a t u t e ,  r e q u i r i n g  t h e  defendant  t o  prove i n s a n i t y  beyond 

a reasonable  doub t , ' d id  not  v i o l a t e  the  Due Process  Clause because t h e  prosecu- 

t i o n  s t i l l  had t h e  burden of proving a l l  t h e  e s s e n t i a l  e lements  of t h e  crime. 

Recent Supreme Court dec i s ions  dea l ing  wi th  o t h e r  burden-sh i f t ing  s t a t u t e s  .. 

would seem t o  r e q u i r e  t h a t  t h e r e  be a  c l e a r  d i f f e r e n t i a t i o n  between the  e l e -  

ments of a crime and t h e  necessary  s t a t e  of mind before  t h e  defendant  can con- 

9 / - 
s t i t u t iona1 l .y  be r equ i r ed  t o  c a r r y  the  burden of proving i n s a n i t y .  T h i s  is 

9/ See Mullaney v. Wilbur, 421 U.S. 684 (1975). - 



- 

because  t h e  Due P r o c e s s  Clause  r e q u i r e s  t h e  p r o s e c u t i o n  t o  prove a l l  e l e m e n t s  

of a  cr ime.  I f  " s t a t e  of mind" i s  c o n s i d e r e d  an  e l e m e n t ,  t h e n  t h e  burden of 

proof cannot  be s h i f t e d  t o  t h e  d e f e n d a n t .  

P s y c h i a t r i c  e v i d e n c e  would be l i m i t e d  by S. 2658. A p s y c h i a t r i s t  would be 

a b l e  t o  t e s t i f y  o n l y  abou t  h i s  o b s e r v a t i o n s  of t h e  d e f e n d a n t .  He would n o t  be 

a l lowed  t o  o f f e r  an  o p i n i o n  on whether  t h e  d e f e n d a n t  w a s  i n s a n e .  The a u t o m a t i c  

commitment p r o v i s i o n s  of S. 2678 would fill t h e  gap i n  t h o s e  f e d e r a l  j u r i s d i c -  

t i o n s  t h a t  do n o t  have any such requ i rement .  

3 .  G u i l t y  b u t  I n s a n e  
H.R. 4898 (Rep. Sawyer, November, 1981)  
H.R. 5395 (Rep R i n a l d o ,  J a n u a r y ,  1982)  
H.R. 5395 (Rep. Zor insky ,  May, 1981.t) 

These  b i l l s  add a new . v e r d i c t - - g u i l t y  b u t  insane--to t h e  F e d e r a l  R u l e s  of ---- 
C r i m i n a l  P rocedure .  T h i s  v e r d i c t  would be used when a d e f e n d a n t  commits a 

,-- 

-.  cr ime  b u t  d i d  n o t  have t h e  n e c e s s a r y  i n t e n t  because  of a  m e n t a l  d i s e a s e .  I f  

t h e  j u r y  r e n d e r s  t h i s  v e r d i c t ,  t h e  d e f e n d a n t  would undergo a p s y c h i a t r i c  examin- 

, a t i o n  and a  c o u r t  h e a r i n g  t o  d e t e r m i n e  i f  h e  were s t i l l  s u f f e r i n g  f rom a m e n t a l  

d i s e a s e .  I f  s o ,  he would be committed t o  a menta l  h o s p i t a l .  When i n  t h e  opin-  

b 

i o n  of t h e  h o s p i t a l  s t a f f  he had r e c o v e r e d  and c o u l d  s a f e l y  be r e l e a s e d ,  t h e  

c o u r t  would have a n o t h e r  h e a r i n g .  I f  t h e  c o u r t  was i n  agreement  w i t h  t h e  psy- 

c h i a t r i s t ' s  c o n c f u s i o n s ,  i t  would t h e n  .o rder  t h e  d e f e n d a n t ' s  d i s c h a r g e .  
- 

4 .  G u i l t y  but  M e n t a l l y  311 
H.R. 6702 (Rep H e r t e l ,  J u n e  1982) 
H.R. 2672 (Sen. Quayle,  J u n e  1982) 
H.R. 6717 (Rep. Shaw, J u n e  1982) 

A v e r d i c t - g u i l t y  but  m e n t a l l y  i l l-would be added t o  t h e  f e d e r a l  c o u r t  

sys tem by t h e s e  b i l l s .  T h i s  v e r d i c t  is c u r r e n t l y  i n  u s e  i n  f i v e  S t a t e s  



(Georgia ,  Hichigan,  Indiana ,  I l l i n o i s ,  and Alaska) and i s  being cons idered  by 

many o the r  S t a t e  l e g i s l a t u r e s .  I ts  es tab l i shment  was a l s o  a  recommendation of 

t h e  Attorney Gene ra l ' s  Task Force on Vio len t  Crime (1981).  

The defendant convicted under t h i s  v e r d i c t  would be one who had an under- 

s tanding  of what he was doing a t  t h e  time of the  crime but  was h indered  t o  some 

degree by a  mental i l l n e s s .  I n  o the r  words, t h e  defendant  w a s  not i n sane  when 

he committed t h e  o f f e n s e , ' b u t  was in f luenced  by a  mental  i l l n e s s .  T h i s  v e r d i c t  

i s  not a  replacement f o r  t he  t r a d i t i o n a l  i n s a n i t y  defenses .  Rather ,  i t  o f f e r s  

t h e  jury  a  middle ground between a c q u i t t a l  by reason of i n s a n i t y  and conv ic t ion .  

Procedura l ly ,  t he  convicted defendant would r ece ive  a  sen tence  under t he  

a p p l i c a b l e  c r i m i n a l  law, but would a l s o  r e c e i v e  a  p s y c h i a t r i c  eva lua t ion .  If 
- 

he s t i l l  s u f f e r e d  from a 'men ta l  i l l n e s s ,  he would be i n s t i t u t i o n a l i z e d .  I f  h i s  

mental h e a l t h  was r e s t o r e d  w i t h i n  t h e  t ime per iod  of t h e  c r i m i n a l  s en tence ,  he 
. 

would then go on t o  p r i son .  I f  t he  mental i l l n e s s  and i n s t i t u t i o n a l i z a t i o n  were 

t o  cont inue  beyond t h e  l eng th  of 

hea r ing  would have t o  be he ld  t o  

5. Criminal  Code 
H.R. 5679 (Rep. 
H.R. 5703 (Rep. 
H.R. 4711 (Rep. 
H.R. 6497 (Rep.. 

t he  c r i m i n a l  s en tence ,  a  new c i v i l  commitment 

i n s u r e  t he  c o n s t i t u t i o n a l i t y  of f u r t h e r  deten- 

Reform B i l l s  
Sensenbrenner ,  March 1982) 
Conyers, March 1982) 
Conyers, a c t  1981) 
McClory, May 1982) 

These b i l l s  focus on t h e  r e v i s i o n  and r e c o d i f i c a t i o n  of t he  f e d e r a l  c r i m i n a l  

laws. Both H.R. 5679 and H.R. 5703 would have the  f e d e r a l  c o u r t s  use the  A . L . I .  

s u b s t a n t i a l  capac i ty  defense.  H.R. 4711 does not s e t  out  an i n s a n i t y  defense;  

i t  a l l o c a t e s  the  burden of proof f o r  t h e  use of ill defenses  i n  c r i m i n a l  ca ses .  

Once the re  is  " s u f f i c i e n t  evidence t o  suppor t  a  reasonable  b e l i e f "  a s  t o  t h e  



e x i s t e n c e  of t h e  d e f e n s e ,  t h e  p r o s e c u t i o n  must p rove  i t s  n o n e x i s t e n c e  beyond a 

r e a s o n a b l e  doub t .  H.R. 6497 would c o d i f y  t h e  mens r e a  i n s a n i t y  d e f e n s e .  -- 

C a t  her  ine Mar i o n  
American Law D i v i s i o n  
J u l y  1 9 ,  1982 . 


