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PRODUCTS LIABILITY: A LEGAL OVERVIEW 

Produc t s  l i a b i l i t y  r e f e r s  t o  t h e  l i a b i l i t y  of a manufac tu re r  o r  
s e l l e r  f o r  i n j u r y  caused by h i s  product t o  t h e  person o r  p r o p e r t y  of  a 
buyer o r  t h i r d  p a r t y .  Legal developments i n  r e c e n t  y e a r s ,  p a r t i c u l a r l y  
t h e  a d o p t i o n  of s t r i c t  t o r t  l i a b i l i t y ,  have made i t  s u b s t a n t i a l l y  e a s i e r  
f o r  pe r sons  i n j u r e d  by d e f e c t i v e  products  t o  r ecover  damages. Advocates 
f o r  consumers and p l a i n t i f f s  view t h e s e  developments a s  n e c e s s a r y  t o  
e n s u r e  adequate  compensation f o r  i n j u r e d  workers and consumers and t o  
f u r n i s h  an i n c e n t i v e  f o r  t h e  manufacture of  s a f e  p roduc t s .  Manufacturers ,  
on t h e  o t h e r  hand, contend t h a t  many products  l i a b i l i t y  judgments a r e  
unwarranted o r  e x c e s s i v e  and t h a t  n a t i o n a l  un i fo rmi ty  i n  p roduc t s  
l i a b i l i t y  law i s  needed. There fo re ,  they  f a v o r  r e p l a c i n g  t h e  f i f t y  S t a t e  
p roduc t s  l i a b i l i t y  laws wi th  one Federa l  law. 



ISSUE DEFINITION 

P r o d u c t s  l i a b i l i t y  r e f e r s  t o  t h e  l i a b i l i t y  of a  m a n u f a c t u r e r  o r  
s e l l e r  f o r  i n j u r y  caused  by h i s  p roduc t  t o  t h e  pe r son  o r  p r o p e r t y  o f  a  
buye r  o r  t h i r d  p a r t y .  Legal  deve lopments  i n  r e c e n t  y e a r s ,  p a r t i c u l a r l y  
t h e  a d o p t i o n  o f  s t r i c t  t o r t  l i a b i l i t y ,  have  made i t  s u b s t a n t i a l l y  e a s i e r  
f o r  p e r s o n s  i n j u r e d  by d e f e c t i v e  p r o d u c t s  t o  r e c o v e r  damages. Advocates  
f o r  consumers and p l a i n t i f f s  view t h e s e  developments  a s  n e c e s s a r y  t o  
e n s u r e  a d e q u a t e  compensa t ion  f o r  i n j u r e d  workers  and consumers and t o  
f u r n i s h  an i n c e n t i v e  f o r  t h e  manufac tu re  of  s a f e  p r o d u c t s .  M a n u f a c t u r e r s ,  
on t h e  o t h e r  hand ,  contend  t h a t  many p r o d u c t s  l i a b i l i t y  judgments  a r e  
u n w a r r a n t e d  o r  e x c e s s i v e  and t h a t  n a t i o n a l  u n i f o r m i t y  i n  p r o d u c t s  
l i a b i l i t y  law i s  needed.  T h e r e f o r e ,  t h e y  f a v o r  r e p l a c i n g  t h e  f i f t y  S t a t e  
p r o d u c t s  l i a b i l i t y  laws  w i t h  one  F e d e r a l  law. 

BACKGROUND AND ANALYSIS 

P r o d u c t s  l i a b i l i t y ,  which i s  p r i m a r i l y  a  m a t t e r  o f  S t a t e  law,  i s  
g e n e r a l l y  p r e d i c a t e d  on n e g l i g e n c e ,  b r each  o f  w a r r a n t y ,  o r  s t r i c t  t o r t  
l i a b i l i t y .  To e s t a b l i s h  l i a b i l i t y  on t h e  grounds  of n e g l i g e n c e ,  a  
p l a i n t i f f  must prove  t h a t  a  de fendan t  breached  a  d u t y  t o  him t o  e x e r c i s e  
due  c a r e ,  and t h a t  such  b r e a c h  was t h e  proximate  c a u s e  o f  h i s  i n j u r i e s .  
To e s t a b l i s h  l i a b i l i t y  under  t h e  b r e a c h  of w a r r a n t y  o r  s t r i c t  t o r t  
l i a b i l i t y  t h e o r i e s ,  a  p l a i n t i f f  need prove  o n l y  t h a t  t h e  d e f e n d a n t  s o l d  a  
d e f e c t i v e  p roduc t  and t h a t  t h e  d e f e c t i v e n e s s  was t h e  p rox ima te  c a u s e  o f  
t h e  p l a i n t i f f ' s  i n j u r i e s .  Due c a r e  on t h e  p a r t  o f  t h e  d e f e n d a n t  i s  
o r d i n a r i l y  i n m a t e r i a l .  Breach o f  w a r r a n t y  i s  an a c t i o n  based  on c o n t r a c t ,  
a n d ,  i n  some S t a t e s ,  r e c o v e r y  i s  l i m i t e d  by t r a d i t i o n a l  c o n t r a c t  
p r i n c i p l e s  s u c h  a s  t h e  l a c k  of e i t h e r  p r i v i t y  of c o n t r a c t  o r  n o t i c e  by t h e  
i n j u r e d  p a r t y .  S t r i c t  t o r t  l i a b i l i t y  i s  n o t  l i m i t e d  by t h e s e  p r i n c i p l e s ;  
i t s  pu rpose  i s  " t o  i n s u r e  t h a t  t h e  c o s t s  of  i n j u r i e s  r e s u l t i n g  f rom 
d e f e c t i v e  p r o d u c t s  a r e  borne  by t h e  m a n u f a c t u r e r s  t h a t  pu t  such  p r o d u c t s  
on t h e  marke t  r a t h e r  t h a n  by t h e  i n j u r e d  pe r sons  who a r e  p o w e r l e s s  t o  
p r o t e c t  t hemse lves"  (Greenman v.  Yuba Power P r o d u c t s ,  I n c . ,  377 P.2d 897 
( 1 9 6 3 ) ) .  

The F e d e r a l  I n t e r a g e n c y  Task Force  on P r o d u c t s  L i a b i l i t y ,  unde r  t h e  
d i r e c t i o n  o f  t h e  Department of Comnerce, i n  i t s  F i n a l  Repor t  i s s u e d  Nov. 
1, 1977,  conc luded  t h a t ,  c o n t r a r y  t o  c l a i m s  made by i n s u r a n c e  companies 
and i n d u s t r y ,  t h e r e  i s  no  p r o d u c t s  l i a b i l i t y  i n s u r a n c e  c r i s i s .  However, 
t h e  Task F o r c e  found t h a t  t h e  c o s t  of  p roduc t  l i a b i l i t y  i n s u r a n c e  r o s e  
d r a m a t i c a l l y  s i n c e  1974,  making i t  more d i f f i c u l t  f o r  some small f i r m s  t o  
o b t a i n  a d e q u a t e  i n s u r a n c e  cove rage .  The major  c a u s e s  of t h e  d r a m a t i c  r i s e  
i n  r a t e s ,  t h e  Task Fo rce  found ,  were i r r a t i o n a l  premium s e t t i n g  p r o c e d u r e s  
by i n s u r a n c e  companies ,  t h e  manufac tu re  of  p r o d u c t s  t h a t  a r e  n o t  a s  s a f e  
a s  c u r r e n t  t e c h n o l o g i e s  would a l l o w ,  and u n c e r t a i n t i e s  a s  t o  how p e r s o n a l  
i n j u r y  l i t i g a t i o n  i s  conducted .  

On Apr. 6 ,  1978,  t h e  Department of  Cormerce r e l e a s e d  an  O p t i o n s  Pape r  
on P roduc t  L i a b i l i t y  and Accident  Compensation I s s u e s ,  43  Fed. Reg. 
1 4 6 1 2 .  I t  i n c l u d e d  a  mode l  b i l l  e n t i t l e d ,  "Product  L i a b i l i t y  
S e l f - I n s u r a n c e  Act o f  1978.'' On S e p t .  11, 1978,  t h e  Department  p u b l i s h e d  
a  summary of o v e r  300 comments s u b m i t t e d  t o  i t  on i t s  O p t i o n s  Pape r  ( 4 3  



Fed. Reg. 40438). H.R. 1678 of  t h e  9 6 t h  Congress  c l o s e l y  f o l l o w s  t h e  
~ e p a r t m e n t ' s  model b i l l .  

On J u l y  20 ,  1978, t h e  C a r t e r  A d m i n i s t r a t i o n  u n v e i l e d  i t s  program t o  
d e a l  w i t h  p roduc t  l i a b i l i t y  problems. The p r o p o s a l s  g e n e r a l l y  f o l l o w e d  
t h o s e  sugges t ed  by t h e  Department of Commerce i n  i t s  Op t ions  P a p e r ,  e x c e p t  
t h a t  a  t a x  d e d u c t i o n  f o r  s e t t i n g  a s i d e  s e l f - i n s u r a n c e  f u n d s  was n o t  among 
t h e  recommendations.  I n s t e a d ,  t h e  Government adop ted  a  recommendation by 
t h e  Department  o f  t h e  T r e a s u r y  t o  ex tend  t h e  c a r r y b a c k  p e r i o d  f o r  n e t  
o p e r a t i n g  l o s s e s  a t t r i b u t a b l e  t o  p roduc t  l i a b i l i t y  from 3  t o  10  y e a r s .  
The A d m i n i s t r a t i o n  a l s o  d i r e c t e d  t h a t  a  model un i fo rm p roduc t  l i a b i l i t y  
law b e  p r e p a r e d  t o  add s t a b i l i t y  t o  p r o d u c t s  l i a b i l i t y  law, which v a r i e s  
from S t a t e  t o  S t a t e .  L e g i s l a t i o n  t o  implement t h e  ~ d m i n i s t r a t i o n ' s  
recomnendat ion  t o  a l l o w  an a d d i t i o n a l  c a r r y b a c k  was i n t r o d u c e d  i n  t h e  9 5 t h  
Congress  as S. 3489. I t  was s u b s t a n t i a l l y  e n a c t e d  as S e c t i o n  371 o f  t h e  
Revenue Act of 1978 (P.L. 95-6001, which p e r m i t s  b u s i n e s s e s  t o  c a r r y  
l o s s e s  from p roduc t  l i a b i l i t y  back t e n  y e a r s  i n s t e a d  o f  t h r e e ,  as w e l l  a s  
fo rward  t h e  u s u a l  seven.  I n  a d d i t i o n ,  S e c t i o n  371 a l l o w s  b u s i n e s s e s  t o  
set  a s i d e  r e a s o n a b l e  amounts of  a f t e r - t a x  income a s  a  r e s e r v e  a g a i n s t  
f u t u r e  l i a b i , l i t y  c l a i m s  wi thou t  t r i g g e r i n g  a  p e n a l t y  t a x .  These  changes  
took  e f f e c t  Oct. 1, 1979. 

The Department  of Commerce subsequen t ly  p u b l i s h e d  a  Model Uniform 
Produc t  L i a b i l i t y  Act. See 44 Fed. Reg. 2996 ( J a n .  1 2 ,  1979) f o r  t h e  
d r a f t  v e r s i o n  and 44 Fed. Reg. 62714 ( 0 c t .  31 ,  1979) f o r  t h e  f i n a l  
v e r s i o n .  Although i n t e n d e d  f o r  enactment  by t h e  S t a t e s ,  t h e  d r a f t  v e r s i o n  
was i n t r o d u c e d  i n  t h e  96 th  Congress a s  H.R. 1676, and t h e  f i n a l  v e r s i o n  
was i n t r o d u c e d  a s  H.R. 5976 ( b o t h  by R e p r e s e n t a t i v e  LaFa lce ) .  H e a r i n g s  on 
t h e  two v e r s i o n s  were h e l d ,  r e s p e c t i v e l y ,  by t h e  House Small  B u s i n e s s  
Subcommittee on Genera l  O v e r s i g h t  and M i n o r i t y  E n t e r p r i s e  on Feb. 27,  
1979,  and by t h e  House Comnerce Subcommittee on Consumer P r o t e c t i o n  and 
F inance  on Oct .  25,  1979. The model a c t  i s  comprehensive,  c o v e r i n g  a  
b road  r a n g e  of p roduc t  l i a b i l i t y  i s s u e s .  

On Aug. 16 ,  1979,  t h e  Department of Comnerce announced t h e  a p p r o v a l  
by t h e  White House of  a  l e g i s l a t i v e  p r o p o s a l  t o  a l l o w  b u s i n e s s  g r o u p s  t o  
c r e a t e  t h e i r  own i n s u r a n c e  c o o p e r a t i v e s .  E n t i t l e d  t h e  "product  L i a b i l i t y  
R i sk  R e t e n t i o n  Act of 1979," t h e  d r a f t  b i l l  would have a l lowed  g r o u p s  of 
p r o d u c t  s e l l e r s  -- groups  of 20 companies o r  more -- t o  poo l  a l l  o r  a  
p o r t i o n  o f  t h e i r  p roduc t  l i a b i l i t y  and completed o p e r a t i o n s  r i s k  e x p o s u r e  
i n  a  f e d e r a l l y - a p p r o v e d  c o o p e r a t i v e .  A v e r s i o n  of i t  passed  t h e  House as  
N.R. 6152, 9 6 t h  Congress ;  t h e  Sena te  f a i l e d  t o  a c t  upon t h e  p r o p o s a l .  The 
P roduc t  L i a b i l i t y  R i sk  R e t e n t i o n  Act of  1981 was, however, e n a c t e d  by t h e  
9 7 t h  Congress  (P.L. 97-45) and amended by t h e  9 8 t h  (P.L. 98-193). I t  
preempts  S t a t e  l a w s  which i n  t h e  p a s t  made r i s k  r e t e n t i o n  g roups  
i m p r a c t i c a l .  

I n  O c t o b e r ,  1985,  A t to rney  Genera l  Meese e s t a b l i s h e d  t h e  T o r t  P o l i c y  
Working Group, which c o n s i s t e d  of r e p r e s e n t a t i v e s  of  t e n  F e d e r a l  a g e n c i e s  
and t h e  White House. I n  Februa ry ,  1986, t h e  group i s s u e d  i t s  r e p o r t :  
I' Repor t  of t h e  T o r t  P o l i c y  Working Group on t h e  Causes ,  Ex ten t  and P o l i c y  
I m p l i c a t i o n s  of t h e  Cur ren t  Crisis of I n s u r a n c e  A v a i l a b i l i t y  and 
~ f f o r d a b i l i t y . "  The r e p o r t  made e i g h t  recommendations,  i n c l u d i n g  t h e  
e l i m i n a t i o n  o f  j o i n t  and s e v e r a l  l i a b i l i t y  and of t h e  c o l l a t e r a l  s o u r c e  



r u l e ,  a  $100,000 c a p  on non-economic damages, and a  25% c a p  on t h e  f i r s t  
$100,000 i n  l a w y e r ' s  c o n t i n g e n t  f e e s .  I n  March, 1987,  t h e  T o r t  P o l i c y  
Working Group i s s u e d  a n o t h e r  r e p o r t :  "An Update on t h e  L i a b i l i t y  Crisis." 

Consumer r e p r e s e n t a t i v e s  and p l a i n t i f f s '  a t t o r n e y s  a r e  g e n e r a l l y  
opposed t o  l i m i t i n g  i n j u r e d  p a r t i e s '  r i g h t s  and r emed ie s  i n  p r o d u c t s  
l i a b i l i t y  s u i t s ;  t h e y  c o n s i d e r  t h e  p r e s e n t  sys t em n e c e s s a r y  t o  p r o v i d e  
i n c e n t i v e s  f o r  t h e  manufac tu re  of  s a f e  p r o d u c t s  and t o  e n s u r e  a d e q u a t e  
compensa t ion  f o r  i n j u r e d  worke r s  and consumers.  I n s u r a n c e  companies and  
p r o d u c t  m a n u f a c t u r e r s ,  on t h e  o t h e r  hand ,  hoping t o  r educe  t h e  amount 
c u r r e n t l y  p a i d  a s  t h e  r e s u l t  o f  p r o d u c t s  l i a b i l i t y  s u i t s ,  have  s u g g e s t e d  a 
number of  r e f o r m s  of t h e  t o r t  sys tem o f  r ecove ry .  These s u g g e s t e d  r e f o r m s  
i n c l u d e  p r o v i s i o n s  t o  

Enact  s t a t u t e s  o f  r epose .  A l l  S t a t e s  have  s t a t u t e s  o f  
l i m i t a t i o n s  f o r  p roduc t  l i a b i l i t y  a c t i o n s ;  t h e s e  p r o h i b i t  
i n j u r e d  p a r t i e s  from s u i n g  more t h a n  a  s p e c i f i e d  number of  
y e a r s  -- o f t e n  two -- a f t e r  an i n j u r y  o c c u r s  o r  i s  
d i s c o v e r e d .  I n  t h e  l a s t  s e v e r a l  y e a r s  o v e r  20 S t a t e s  have  
e n a c t e d  s t a t u t e s  of  r e p o s e ;  t h e s e  p r o h i b i t  i n j u r e d  p a r t i e s  
from s u i n g  more t h a n  a  s p e c i f i e d  number o f  y e a r s  -- o f t e n  
t e n  -- a f t e r  t h e  p roduc t  i s  f i r s t  s o l d .  M a n u f a c t u r e r s  
f a v o r  s t a t u t e s  of  r e p o s e  because  t h e y  p r e c l u d e  r e c o v e r y  
where p r o d u c t s  a r e  o l d ;  consumers oppose them because  t h e y  
r e s u l t  i n  s u i t s  be ing  b a r r e d  b e f o r e  i n j u r i e s  even  occu r .  

Allow compl iance  w i t h  government s a f e t y  s t a n d a r d s  t o  be a  
d e f e n s e  f o r  m a n u f a c t u r e r s  i n  p r o d u c t s  l i a b i l i t y  a c t i o n s .  
Unde r  S t a t e  l a w ,  c o m p l i a n c e  w i t h  government  s a f e t y  
s t a n d a r d s  u s u a l l y  i s  n o t  a  d e f e n s e  because  such  s t a n d a r d s  
a r e  o n l y  minimums and do n o t  n e c e s s a r i l y  r e f l e c t  t h e  
h i g h e s t  s t a t e  of t h e  a r t .  However, unde r  S t a t e  law,  
c o m p l i a n c e  w i t h  g o v e r n m e n t  c o n t r a c t  s p e c i f i c a t i o n s  
sometimes i s  p e r m i t t e d  a s  a  d e f e n s e .  To a l l o w  compl i ance  
w i t h  government s t a n d a r d s  t o  be  a  d e f e n s e  a r g u a b l y  would 
remove an i n c e n t i v e  f o r  m a n u f a c t u r e r s  t o  d i s c o v e r  s a f e r  
ways t o  d e s i g n  t h e i r  p r o d u c t s .  

Allow compl iance  w i t h  i n d u s t r y  s a f e t y  s t a n d a r d s  t o  b e  a  
d e f e n s e  f o r  m a n u f a c t u r e r s  i n  p r o d u c t s  l i a b i l i t y  a c t i o n s .  
Most S t a t e s  c u r r e n t l y  a l l o w  t h e  s t a t e  of t h e  a r t  d e f e n s e .  
T h i s  a l l o w s  m a n u f a c t u r e r s  t o  a v o i d  l i a b i l i t y  when t h e i r  
p r o d u c t s  were  des igned  i n  acco rdance  w i t h  t h e  h i g h e s t  s t a t e  
o f  t h e  a r t  t h a t  was p r a c t i c a l l y  and t e c h n o l o g i c a l l y  
f e a s i b l e  a t  t h e  t i m e  of  manufac tu re .  Manufac tu re r s  would 
p r e f e r  t o  a v o i d  l i a b i l i t y  when t h e i r  p r o d u c t s  conform t o  
i n d u s t r y  p r a c t i c e ,  even i f  t h e  p r a c t i c e  does  n o t  r e f l e c t  
t h e  h i g h e s t  s t a t e  of t h e  a r t .  

L imi t  p u n i t i v e  damages. P u n i t i v e  damages a r e  damages t h a t  
a r e  added t o  compensatory damages t o  p u n i s h  m a n u f a c t u r e r s  
who a c t  w i t h  r e c k l e s s  d i s r e g a r d  f o r  t h e  s a f e t y  o f  p r o d u c t  
u s e r s .  They o c c a s i o n a l l y  a r e  i n  t h e  m i l l i o n s  of d o l l a r s .  
Sugges t ed  l i m i t a t i o n s  have been t o  a l l o w  o n l y  t h e  f i r s t  



p l a i n t i f f  who sues  concerning a  p a r t i c u l a r  d e f e c t i v e  
p roduc t  t o  r ecover  p u n i t i v e  damages, o r  t o  l i m i t  a  
p l a i n t i f f ' s  p u n i t i v e  damages t o  t h e  amount of compensatory 
damages he i s  awarded. 

Another p roposa l ,  not  n e c e s s a r i l y  favored by manufac tu re r s ,  i s  t o  
i n s t i t u t e  a  no- fau l t  system, s i m i l a r  t o  workers '  compensation,  under which 
manufac tu re r s  would be l i a b l e  r e g a r d l e s s  of whether t h e i r  p r o d u c t s  were 
d e f e c t i v e ,  bu t  t h e i r  l i a b i l i t y  would be l i m i t e d  t o  a  s p e c i f i c  amount p e r  
i n j u r y .  J e f f r e y  OIConnel l ,  a  l e a d i n g  proponent of t h i s  concept ,  s u g g e s t s  
t h a t ,  w i t h  o r  wi thout  e n a b l i n g  l e g i s l a t i o n ,  manufacturers  be p e r m i t t e d  t o  
c o n t r a c t  t o  be l i a b l e  on a  no-faul t  b a s i s  f o r  i n j u r i e s  caused by t h e i r  
p roduc t s .  Unions r e p r e s e n t i n g  employees could a g r e e  t o  such a  c o n t r a c t  i n  
exchange f o r  o t h e r  b e n e f i t s  f o r  t h e i r  members, and i n d i v i d u a l  consumers 
could  a l s o  e l e c t  t o  accep t  no- fau l t  p lans .  

A f a c t o r  t o  be considered by t h e  c o u r t s  i n  many p roduc t s  l i a b i l i t y  
c a s e s  i s  workers '  compensation laws,  which e x i s t  i n  a l l  f i f t y  S t a t e s  and 
e n t i t l e  workers t o  au tomat ic  payment from t h e i r  employers f o r  i n j u r i e s  
s u f f e r e d  on t h e  job. An employer must pay r e g a r d l e s s  of whether he  was a t  
f a u l t ;  i n  exchange f o r  assuming t h i s  burden t h e  worker ' s  r ecovery  i s  
l i m i t e d  t o  s p e c i f i e d  amounts and t h e  employer i s  made immune from s u i t s  by 
t h e  employee. Thus, i f  a  worker i s  i n j u r e d  by a  d e f e c t i v e  machine, he may 
r e c o v e r  h i s  workers '  compensation b e n e f i t s  from h i s  employer and 
t h e r e a f t e r  may no t  sue h i s  employer. Nothing, however, p reven t s  him from 
s u i n g  a  t h i r d  p a r t y ,  such a s  t h e  manufacturer of t h e  machine; i f  he can 
prove t h a t  t h e  machine was d e f e c t i v e  when s o l d ,  he  can recover  damages 
from t h e  manufacturer .  ( I n  most S t a t e s ,  he w i l l  have t o  re imburse  h i s  
employer o u t  of  t h e  proceeds.)  I n  most S t a t e s ,  where a  manufacturer  and 
an employer a r e  both p a r t i a l l y  a t  f a u l t  i n  caus ing  an a c c i d e n t ,  i f  t h e  
w o r k e r  r e c e i v e s  h i s  w o r k e r s '  compensation b e n e f i t s  and sues  t h e  
manufac tu re r ,  t h e  manufacturer cannot sue  t h e  employer t o  f o r c e  t h e  
employer t o  pay a  s h a r e  of  t h e  damages beyond t h e  workers '  compensation 
b e n e f i t s .  To a l l o w  such s u i t s  would d e s t r o y  t h e  e s s e n t i a l  ba rga in  behind 
workers '  compensation by making an employer l i a b l e  f o r  u n l i m i t e d  t o r t  
damages i n  a d d i t i o n  t o  h i s  l i m i t e d  workers '  compensation no- fau l t  damages. 
However, no t  t o  a l l o w  such s u i t s  s u b j e c t s  a manufacturer ,  p a r t i a l l y  a t  
f a u l t ,  t o  f u l l  l i a b i l i t y  t h a t  he would not  have t o  bea r  excep t  t h a t  t h e  
o t h e r  p a r t i e s  happened t o  be under a  workers '  compensation a c t .  
Manufacturers  g e n e r a l l y  would l i k e  t h e  r i g h t  t o  sue n e g l i g e n t  employers 
who have pa id  workers '  compensation b e n e f i t s  t o  be made n a t i o n a l .  Some 
Federa l  b i l l s  have proposed a  compromise s o l u t i o n .  They would n o t  a l l o w  
manufac tu re r s  t o  sue  employers,  but they  would reduce manufac tu re r s '  
l i a b i l i t y  by t h e  amount of workers '  compensation b e n e f i t s  (and t h e  
employee would not  have t o  reimburse h i s  employer ou t  of t h e  damages 
recovered from t h e  manufac tu re r ) .  



G l o s s a r y  

The e x t e n t  t o  which e a c h  o f  t h e  f o l l o w i n g  c o n c e p t s  i s  a p p l i c a b l e  i n  
p a r t i c u l a r  p r o d u c t s  l i a b i l i t y  l a w s u i t s  depends upon t h e  r e l e v a n t  S t a t e  
law. 

A l t e r a t i o n  o f  p r o d u c t .  A p o s s i b l e  c o n t r i b u t i n g  c a u s e  t o  a n  i n j u r y  
t h a t  may be  performed by a  p l a i n t i f f  o r  a  t h i r d  p a r t y ,  s u c h  a s  a  
p l a i n t i f f ' s  employer ;  it may r e d u c e  o r  e l i m i n a t e  a  d e f e n d a n t ' s  l i a b i l i t y .  

Assumption o f  r i s k .  A form of  c o n t r i b u t o r y  f a u l t  by a  p l a i n t i f f ;  i t  
may r educe  o r  e l i m i n a t e  a  d e f e n d a n t ' s  l i a b i l i t y .  

Breach  o f  w a r r a n t y .  A b a s i s  f o r  l i a b i l i t y  t h a t  d o e s  n o t  r e q u i r e  t h e  
p l a i n t i f f  t o  p rove  t h a t  t h e  de fendan t  was n e g l i g e n t ,  b u t  does  p e r m i t  t h e  
d e f e n d a n t  t o  r a i s e  c e r t a i n  c o n t r a c t  law d e f e n s e s  t o  a v o i d  l i a b i l i t y .  

C o l l a t e r a l  s o u r c e  r u l e .  The r u l e  t h a t  a  p l a i n t i f f ' s  damages w i l l  n o t  
be r educed  by amounts he  r ecove red  from s o u r c e s  o t h e r  t h a n  t h e  d e f e n d a n t ,  
s u c h  a s  h e a l t h  i n s u r a n c e  b e n e f i t s .  

Compara t ive  n e g l i g e n c e .  The r u l e  t h a t   lai in tiff ' s  r e c o v e r y  w i l l  be 
r educed  i n  p r o p o r t i o n  t o  t h e  d e g r e e  t h a t  h i s  own n e g l i g e n c e  ( o r  o t h e r  
f a u l t )  was r e s p o n s i b l e  f o r  h i s  i n j u r y .  I n  i t s  mod i f i ed  form, r e c o v e r y  i s  
b a r r e d  i f  t h e  p l a i n t i f f ' s  r e s p o n s i b i l i t y  exceeds  a  s p e c i f i c  d e g r e e ,  s u c h  
a s  50%. 

C o n t r i b u t o r y  n e g l i g e n c e .  Negl igence  ( o r  o t h e r  f a u l t )  on t h e  p a r t  of 
t h e  p l a i n t i f f  t h a t  i s  whol ly  o r  p a r t i a l l y  r e s p o n s i b l e  f o r  h i s  i n j u r y .  I n  
a  few S t a t e s ,  any  d e g r e e  of c o n t r i b u t o r y  n e g l i g e n c e  w i l l  t o t a l l y  b a r  
r e c o v e r y .  

Des ign  d e f e c t .  A d e f e c t  r e s u l t i n g  f rom a  p roduc t  t h a t ,  a l t h o u g h  
manufac tured  a s  i t  had been d e s i g n e d ,  was n o t  des igned  a s  s a f e l y  a s  i t  
s h o u l d  have  been.  

Economic damages. Out-of-pocket expenses  i n c u r r e d  by t h e  p l a i n t i f f ,  
such  a s  med ica l  b i l l s  o r  l o s s  of income. 

F a i l u r e  t o  warn. A d e f e c t  c o n s i s t i n g  of t h e  d e f e n d a n t ' s  f a i l u r e  t o  
p r o v i d e  a d e q u a t e  warn ings  o r  i n s t r u c t i o n s  r e g a r d i n g  t h e  u s e  of i t s  
p r o d u c t .  

Government c o n t r a c t  d e f e n s e .  A r u l e  e n a b l i n g  a  d e f e n d a n t  whose 
p r o d u c t  c o m p l i e d  w i t h  government c o n t r a c t  s p e c i f i c a t i o n s  t o  a v o i d  
l i a b i l i t y  o r  t o  e s t a b l i s h  a  presumpt ion  t h a t  i t s  p roduc t  was n o t  
d e f e c t i v e .  

Government s t a n d a r d s  de fense .  A r u l e  i n  a  few S t a t e s  e n a b l i n g  a  
d e f e n d a n t  whose p roduc t  complied w i t h  government s a f e t y  s t a n d a r d s  t o  a v o i d  
l i a b i l i t y  o r  t o  e s t a b l i s h  a  presumpt ion  t h a t  i t s  p roduc t  was n o t  
d e f e c t i v e .  
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J o i n t  and  s e v e r a l  l i a b i l i t y .  The r u l e  t h a t  a l l  d e f e n d a n t s  who 
c o n t r i b u t e  t o  c a u s i n g  a  p l a i n t i f f ' s  i n j u r y  may be  h e l d  l i a b l e  f o r  t h e  
t o t a l  damages. 

Lawyers'  c o n t i n g e n t  f e e s .  Fees payab le  o n l y  upon r e c o v e r y  of 
damages, based  upon a  p e r c e n t a g e  o f  t h e  r ecove ry .  

Manufac tu r ing  d e f e c t .  A d e f e c t  r e s u l t i n g  from a  p r o d u c t ' s  n o t  h a v i n g  
been manufac tured  a s  i t  had been des igned .  

Market s h a r e  l i a b i l i t y .  L i a b i l i t y  f o r  a  p o r t i o n  of  a p l a i n t i f f ' s  
damages based  on a  d e f e n d a n t ' s  market  s h a r e  of t h e  i n j u r y - c a u s i n g  p r o d u c t ;  
a  few c a s e s  have  h e l d  market s h a r e  l i a b i l i t y  a p p l i c a b l e  where a  p l a i n t i f f  
canno t  prove  t h a t  a  p a r t i c u l a r  de fendan t  manufac tured  t h e  i n j u r y - c a u s i n g  
p r o d u c t .  

Misuse  o f  p roduc t .  A form of c o n t r i b u t o r y  f a u l t  by a  p l a i n t i f f ;  i t  
may r e d u c e  o r  e l i m i n a t e  a  d e f e n d a n t ' s  l i a b i l i t y .  

Negl igence .  Breach o f  a  d u t y  t o  e x e r c i s e  due c a r e ;  i t  i s  t h e  
t r a d i t i o n a l  n o n - i n t e r n a t i o n a l  t o r t  s t a n d a r d  i n  c a s e s  n o t  based  upon s t r i c t  
l i a b i l i t y .  

No-faul t  r ecove ry .  Recovery p e r m i t t e d  i n  t h e  absence  of  f a u l t ;  i f  
adop ted  i n  t h e  p roduc t  l i a b i l i t y  c o n t e x t  i t  would pe rmi t  r e c o v e r y  i n  t h e  
a b s e n c e  n o t  o n l y  o f  n e g l i g e n c e  bu t  i n  t h e  absence  of a  p roduc t  d e f e c t .  

blon-economic damages. Damages payab le  f o r  i t e m s  o t h e r  t h a n  out -of -  
pocke t  e x p e n s e s ,  such  a s  p a i n  and s u f f e r i n g  o r  p u n i t i v e  damages. 

P a t e n t  d a n g e r  r u l e .  The r u l e  t h a t  a  manufac tu re r  i s  n o t  l i a b l e  f o r  
a n  i n j u r y  caused  by a  d e s i g n  d e f e c t  i f  t h e  dange r  should  have  been o b v i o u s  
t o  t h e  p roduc t  u s e r .  

P e r i o d i c  payments o f  f u t u r e  damages. Payments by a  d e f e n d a n t  f o r  a  
p l a i n t i f f ' s  f u t u r e  expenses  on a  p e r i o d i c  b a s i s  r a t h e r  t h a n  i n  a  lump sum. 

Pos t -manufac tu r ing  improvements. Improvements i n  a  p r o d u c t ' s  d e s i g n  
t h a t  o c c u r  a f t e r  a n  i n j u r y  and which p l a i n t i f f s  s e e k  t o  i n t r o d u c e  i n  c o u r t  
a s  e v i d e n c e  t h a t  a n  in ju ry -caus ing  p roduc t  was d e f e c t i v e .  

P u n i t i v e  damages. Damages awarded,  i n  a d d i t i o n  t o  economic damages 
and o t h e r  non-economic damages, t o  punish  a  de fendan t  f o r  w i l l f u l  o r  
wanton conduc t .  

Res t a t emen t  (Second) o f  T o r t s .  A s t a t e m e n t  of t o r t  law w r i t t e n  by 
l e g a l  s c h o l a r s ;  s e c t i o n  402 A, which p r o v i d e s  f o r  s t r i c t  t o r t  l i a b i l i t y  
f o r  i n j u r i e s  caused  by d e f e c t i v e  p r o d u c t s ,  h a s  been adop ted  by most 
S t a t e s .  

S t a t e  o f  t h e  a r t  de fense .  The d e f e n s e  t h a t  p e r m i t s  a  d e f e n d a n t  t o  
a v o i d  l i a b i l i t y  i n  a  d e s i g n  d e f e c t  c a s e  i f  a t  t h e  t ime  o f  manufac tu re  
t h e r e  was no s a f e r  d e s i g n  a v a i l a b l e ,  o r  i n  a  f a i l u r e  t o  warn c a s e  i f  a t  



t h e  t i m e  o f  manufac tu re  t h e r e  was no way t h e  d e f e n d a n t  c o u l d  h a v e  known of  
t h e  dange r  h e  f a i l e d  t o  warn a g a i n s t .  

S t a t u t e  o f  l i m i t a t i o n s .  A s t a t u t e  s p e c i f y i n g  t h e  number of  y e a r s  
a f t e r  i n j u r y  o c c u r s ,  o r  i s  d i s c o v e r e d ,  o r  i t s  c a u s e  i s  d i s c o v e r e d ,  w i t h i n  
which s u i t  must be f i l e d .  

S t a t u t e  o f  r epose .  A s t a t u t e  s p e c i f y i n g  t h e  number o f  y e a r s  a f t e r  a 
p r o d u c t  i s  f i r s t  s o l d  o r  d i s t r i b u t e d  w i t h i n  which s u i t  must be f i l e d .  

S t r i c t  t o r t  l i a b i l i t y .  L i a b i l i t y  e s t a b l i s h e d  i f  a  p l a i n t i f f  p r o v e s  
t h a t  a  p roduc t  d e f e c t  caused  a n  i n j u r y ;  t h e  p l a i n t i f f  need n o t  p rove  t h a t  
t h e  d e f e n d a n t  was n e g l i g e n t .  

U s e f u l  l i f e  l i m i t a t i o n .  A p e r i o d  o f  time set f o r t h  by s t a t u t e  a f t e r  
which a p r o d u c t ' s  u s e f u l  l i f e  i s  deemed ove r  and s u i t  i s  b a r r e d  o r  a  
p re sumpt ion  t h a t  t h e  p roduc t  was n o t  d e f e c t i v e  i s  c r e a t e d ;  t h i s  i s  s i m i l a r  
t o  a  s t a t u t e  o f  r epose .  

Workers '  compensa t ion .  S t a t u t e s  i n  e v e r y  S t a t e  p r o v i d i n g  f o r  l i m i t e d  
n o - f a u l t  compensat i o n  a g a i n s t  &nployers  by workers  i n j u r e d  on t h e  job.  
R e c e i p t  of s u c h  compensa t ion  o r d i n a r i l y  p r e c l u d e s  a  worker  f rom s u i n g  h i s  
employer ;  i t  d o e s  n o t  p r e c l u d e  him f rom u s i n g  a  p roduc t  m a n u f a c t u r e r .  
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1 0 0 t h  Congress  

H.R. 430 (Both,  T.) 
S e t s  f o r t h  un i fo rm n a t i o n a l  s t a n d a r d s  f o r  p r o d u c t s  l i a b i l i t y  c a s e s .  

Makes n e g l i g e n c e  t h e  s o l e  t e s t  f o r  a l l  d e f e c t i v e  d e s i g n  a n d  
f a i l u r e - t o - w a r n  p roduc t  l i a b i l i t y  a c t i o n s .  I n t r o d u c e d  J a n .  6 ,  1987; 
r e f e r r e d  t o  more t h a n  one comni t t ee .  

H.R. 635 (Damerneyer) 
C o n t a i n s  p r o v i s i o n s  t o  r e g u l a t e  i n t e r s t a t e  comnerce by p r o v i d i n g  f o r  

a  un i fo rm p r o d u c t  l i a b i l i t y  law. I n t r o d u c e d  Jan .  21 ,  1987;  r e f e r r e d  t o  
more t h a n  one  comni t t ee .  

H.R. 798 ( L a t t a )  
C r e a t e s  F e d e r a l  p r o d u c t s  l i a b i l i t y  s t a n d a r d s .  I n t r o d u c e d  J a n .  28 ,  

1987;  r e f e r r e d  t o  more t h a n  one  comni t t ee .  

H.R. 1115 (R icha rdson  e t  a l . )  
Amends t h e  Consumer P roduc t  S a f e t y  Act t o  e s t a b l i s h  F e d e r a l  p r o d u c t s  

l i a b i l i t y  s t a n d a r d s .  I n t r o d u c e d  Feb. 18 ,  1987; r e f e r r e d  t o  Committee on 
Energy and Commerce. 

H.R. 1599 ( H c K i ~ e y )  
C r e a t e s  F e d e r a l  p r o d u c t s  l i a b i l i t y  s t a n d a r d s .  I n t r o d u c e d  Mar. 12 ,  

1987;  r e f e r r e d  t o  Comni t tees  on J u d i c i a r y ,  and Energy and Comnerce. 



H.R. 1936 (Shuway)  
C r e a t e s  Federa l  p roduc t s  l i a b i l i t y  s t andards .  In t roduced Apr. 2 ,  

1987; r e f e r r e d  t o  more than  one comni t tee .  

S. 426 (Pe l11  
Prov ides  l i m i t a t i o n s  on t o r t  a c t i o n s .  In t roduced  Jan.  29, 1987; 

r e f e r r e d  t o  Comnittee on Commerce, Science ,  and T r a n s p o r t a t i o n .  

S. 473 (Kassebaum) 
Conta ins  p r o v i s i o n s  t o  r e g u l a t e  i n t e r s t a t e  comnerce by p rov id ing  f o r  

uniform s t a n d a r d s  of l i a b i l i t y  f o r  harm a r i s i n g  o u t  of g e n e r a l  a v i a t i o n  
a c c i d e n t s .  In t roduced Feb. 4 ,  1987; r e f e r r e d  t o  Committee on C o m e r c e ,  
Sc ience ,  and T r a n s p o r t a t i o n .  

S. 539 (Dole et a l . ) ,  S. 711 (Kasten) ,  H.R. 1155 (Michel et al.) 
In t roduced  on behalf  of t h e  Adminis t ra t ion.  These b i l l s  a l l  i n c l u d e  

t h e  Product L i a b i l i t y  Reform Act of 1987. S. 539 in t roduced  Feb. 19 ,  
1987. S. 711 in t roduced  Mar. 11, 1987; r e f e r r e d  t o  Comnittee on Commerce, 
Sc ience ,  and T r a n s p o r t a t i o n .  H.R. 1155 in t roduced  Feb. 19,  1987; r e f e r r e d  
t o  more than  one committee. 

S. 554 (HcConnell) 
Con ta ins  p r o v i s i o n s  f o r  g r e a t e r  c e r t a i n t y  i n  t h e  a v a i l a b i l i t y  and 

c o s t  of l i a b i l i t y  insurance ,  e l i m i n a t i o n  of  abuses  i n  t h e  t o r t  system, and 
f o r  o t h e r  purposes.  In t roduced  Feb. 19,  1987; r e f e r r e d  t o  Committee on 
t h e  J u d i c i a r y .  

S. 666 (Kasten et a l . )  
P rov ides  f o r  r e g u l a t i o n  of i n t e r s t a t e  commerce p rov id ing  f o r  a  

uniform product  l i a b i l i t y  law, and f o r  o t h e r  purposes.  In t roduced Mar. 6 ,  
1987; r e f e r r e d  t o  Comnittee on Commerce, Sc ience ,  and T r a n s p o r t a t i o n .  

S. 687 (Danfor th  et a l . )  
P rov ides  f o r  r e g u l a t i o n  of i n t e r s t a t e  commerce by p rov id ing  f o r  a  

uniform product  l i a b i l i t y  law, and f o r  o t h e r  purposes.  In t roduced Mar. 6 ,  
1987; r e f e r r e d  t o  Comnittee on t h e  J u d i c i a r y .  

S. 688 (Danfor th)  
P rov ides  f o r  r e g u l a t i o n  of i n t e r s t a t e  commerce by p rov id ing  f o r  a  

uniform product l i a b i l i t y  law, and f o r  o t h e r  purposes.  In t roduced  Mar. 6 ,  
1987; r e f e r r e d  t o  Comnittee on t h e  J u d i c i a r y .  

9 5 t h  - 99th  Congresses 

The o n l y  law enacted by t h e  95 th  Congress p e r t a i n i n g  t o  p r o d u c t s  
l i a b i l i t y  was t h e  Revenue Act of 1978 (P.L. 95-600), S e c t i o n  371 of which 
pe rmi t s  b u s i n e s s e s  t o  c a r r y  l o s s e s  from products  l i a b i l i t y  back t e n  y e a r s  
i n s t e a d  of t h r e e ,  a s  we l l  a s  forward t h e  usual  seven. S e c t i o n  371 a l s o  
a l l o w s  b u s i n e s s e s  t o  s e t  l i a b i l i t y  c l a ims  wi thout  t r i g g e r i n g  a  p e n a l t y  
t ax .  These changes took e f f e c t  Oct. 1, 1979. No p roduc t s  l i a b i l i t y  
l e g i s l a t i o n  was enac ted  by t h e  96th Congress. The 97th  Congress e n a c t e d  



P.L. 97-45, t h e  Product  L i a b i l i t y  R i s k  R e t e n t i o n  Act o f  1981. The 9 8 t h  
Congress e n a c t e d  P.L. 98-193, a  c l a r i f i c a t i o n  of t h e  Product  L i a b i l i t y  
R i sk  R e t e n t i o n  Act of  1981. 

The 9 9 t h  Congress e n a c t e d  t h e  R i s k  R e t e n t i o n  Amendments o f  1986,  P.L. 
99-563, which expanded t h e  scope  of t h e  Product  L i a b i l i t y  R i s k  R e t e n t i o n  
Act o f  1981 t o  e n a b l e  r i s k  r e t e n t i o n  groups  and p u r c h a s i n g  g roups  t o  
p r o v i d e  a l l  t y p e s  o f  l i a b i l i t y  i n s u r a n c e ,  n o t  o n l y  p r o d u c t s  l i a b i l i t y  
i n s u r a n c e .  The 9 9 t h  Congress a l s o  e n a c t e d  t h e  Childhood Vaccine  I n j u r y  
Act of 1986,  P.L. 99-660. I t  w i l l  t a k e  e f f e c t  o n l y  a f t e r  Congress  e n a c t s  
a  mechanism t o  fund i t .  I t  w i l l  r e q u i r e  most pe r sons  s u f f e r i n g  
v a c c i n e - r e l a t e d  i n j u r i e s ,  p r i o r  t o  f i l i n g  a t o r t  a c t i o n ,  t o  s e e k  n o - f a u l t  
compensa t ion  th rough  a compensat ion program e s t a b l i s h e d  by t h e  Act .  Under 
t h e  program, compensa t ion  f o r  pa in  and s u f f e r i n g  w i l l  be l i m i t e d  t o  
$250,000. A p a r t y  n o t  s a t i s f i e d  w i t h  t h e  compensat ion awarded unde r  t h e  
program c o u l d  f i l e  a  t o r t  a c t i o n  under  S t a t e  law,  bu t  s u b j e c t  t o  some 
l i m i t a t i o n s .  
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