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POLYGRAPH TEST1 NC : 
EMPLOYEE AND EMPLOYER RIGHTS 

Po lyg raph  t e s t i n g  of  employees has  e x i s t e d  f o r  many y e a r s ,  b u t  i n  t h e  
most r e c e n t  decade  i t s  u s e  by employers  has  i n c r e a s e d  d r a m a t i c a l l y .  
Accord ing  t o  a  Nov. 26, 1986 New York Times a r t i c l e ,  a p p r o x i m a t e l y  two 
m i l l i o n  p r i v a t e  s e c t o r  j ob  a p p l i c a n t s  and employees underwent po lyg raph  
t e s t s  i n  1985,  t h r e e  t i m e s  t h e  number who took  t h e  t e s t  i n  1975. Roughly 
75% of  t h o s e  t e s t e d  were j ob  a p p l i c a n t s .  The American Po lyg raph  
A s s o c i a t i o n  e s t i m a t e s  t h a t  f u l l y  98% of polygraph  t e s t s  a r e  a d m i n i s t e r e d  
i n  p r i v a t e  i n d u s t r y  w i t h  o n l y  2% of  t h e  t o t a l  a d m i n i s t e r e d  i n  t h e  p u b l i c  
s e c t o r .  

I n  a  s o c i a l  c l i m a t e  i n  which drug  u s e  has  become v e r y  p r e v a l e n t  and 
many b u s i n e s s  f a i l u r e s  a r e  a t t r i b u t e d  t o  employee t h e f t ,  employers  a r g u e  
t h a t  employee t e s t i n g  i s  n e c e s s a r y  t o  i n s u r e  t h a t  employees a r e  h o n e s t  and 
drug  f r e e .  Employees and un ions ,  however, have o b j e c t e d  v o c i f e r o u s l y  t o  
po lyg raph  t e s t s  a r g u i n g  t h a t :  t h e  t e s t s  a r e  an i n v a s i o n  of employees '  
p r i v a c y ;  many po lyg raph  t e s t i n g  programs a r e  u n f a i r l y  and i n c o n s i s t e n t l y  
a p p l i e d ;  a n d ,  t h e  s c i e n t i f i c  v a l i d i t y  of  t h e  po lyg raph  t e s t  i s  
q u e s t i o n a b l e .  

The re  i s  a  l o t  of s k e p t i c i s m  i n  t h e  s c i e n t i f i c  community r e g a r d i n g  
t h e  v a l i d i t y  of  po lygraph  t e s t s .  Although most po lygraph  e x p e r t s  a g r e e  
t h a t  po lyg raph  t e s t s  a r e  a b l e  t o  measure p h y s i o l o g i c a l  c h a n g e s ,  t h e y  
d i s a g r e e  on t h e  t e s t ' s  a b i l i t y  t o  c o r r e l a t e  t h e s e  p h y s i o l o g i c a l  changes  
w i t h  t r u t h  and d e c e p t i o n .  E s t i m a t e s  of t h e  t e s t ' s  a c c u r a c y  i n  c o r r e c t l y  
d e t e c t i n g  g u i l t  r a n g e  from a low of 3 5 X  t o  a  h igh  of 100X. Many e x p e r t s  
a r g u e  t h a t  one  s e r i o u s  problem w i t h  polygraph  t e s t s  i s  t h a t  t h e  d i f f i c u l t y  
i n  i n t e r p r e t i n g  t e s t  d a t a  g e n e r a t e s  a  l a r g e  number of " f a l s e  p o s i t i v e s " ,  
i . e . ,  i n n o c e n t  peop le  i n c o r r e c t l y  i d e n t i f i e d  a s  d e c e i t f u l .  However, most 
a g r e e  t h a t  t h e  polygraph  t e s t  i s  o f t e n  a  s u c c e s s f u l  t o o l  i n  o b t a i n i n g  
c o n f e s s i o n s .  

I n  t h e  1 0 0 t h  Congress ,  two b i l l s  have been i n t r o d u c e d  on po lyg raph  
t e s c s .  H . R .  1212 would p r o h i b i t  t h e  u s e  of  po lygraph  t e s t i n g  by p r i v a t e  
employers .  H . R .  1212 i s  a  r e s p o n s e  t o  employee c l a i m s  t h a t  po lyg raph  
t e s t s  v i o l a t e  employees1  p r i v a c y ,  and a l s o  r e f l e c t s  t h e  g e n e r a l  s k e p t i c i s m  
i n  t h e  s c i e n t i f i c  c o r n u n i t y  a s  t o  whether  o r  n o t  po lyg raphs  a r e  an  
e f f e c t i v e  d e v i c e  f o r  a s s e s s i n g  t r u t h  and f a l s e h o o d .  A second b i l l ,  H . R .  
1536,  would e s t a b l i s h  minimum s t a n d a r d s  f o r  po lygraph  e x a m i n a t i o n s ,  and 
would p r o h i b i t  t h e i r  u se  i f  t h e s e  s t a n d a r d s  a r e  no t  met. T h i s  b i l l  i s  a n  
a t t e m p t  t o  a d d r e s s  t h e  c o n c e r n s  o f  i n d i v i d u a l s  a n d  e m p l o y e r  
r e p r e s e n t a t i v e s  who r e c o g n i z e  t h e  need f o r  r e g u l a t i o n  of po lyg raphs  bu t  
a r g u e  t h a t  po lyg raph  t e s t s  shou ld  n o t  be p r o h i b i t e d  because  t h e y  a r e  
i m p o r t a n t  t o o l s  i n  h e l p i n g  employers  c o n t r o l  t h e  growing problem of d rug  
u s e  and t h e f t  among employees.  A d d i t i o n a l l y ,  t h e  Sena t e  Labor and Human 
Resources  Committee he ld  h e a r i n g s  on polygraphs  i n  t h e  workplace  on June  
19 ,  1987.  No polygraph  l e g i s l a t i o n  has  been i n ~ r o d u c e d  i n  t h e  S e n a t e  s o  
f a r  t h i s  s e s s i o n .  



ISSUE DEFINITION 

I n  t h e  1 9 8 0 s  i n c r e a s i n g  numbers of  e m p l o y e r s  a r e  u s i n g  p o l y g r a p h  
t e s t s  t o  s c r e e n  j o b  a p p l i c a n t s  and  employees  f o r  i l l e g a l  d r u g  u s e  a n d  t o  
a v e r t  p o t e n t i a l  a n d  d e t e r  a c t u a l  employee t h e £  t .  Employees ,  u n i o n s  a n d  
c i v i l  l i b e r t a r i a n s  f e e l  t h e s e  t e s t s  a r e  n o t  a c c u r a t e  m e a s u r e s  of  t r u t h  a n d  
f a l s e h o o d ,  a n d  v i o l a t e  e m p l o y e e s '  r i g h t  t o  p r i v a c y .  The i s s u e  f o r  
C o n g r e s s  i s  w h e t h e r  t o  p r o h i b i t  t h e  u s e  of  p o l y g r a p h s  by e m p l o y e r s ,  and  i f  
s o ,  w h e t h e r  t h e  p r o h i b i t i o n  s h o u l d  e x t e n d  o n l y  t o  p r i v a t e  e m p l o y e r s ,  o r  
s h o u l d  i n c l u d e  p u b l i c  e m p l o y e r s  as w e l l ,  o r  w h e t h e r  t o  p e r m i t  p o l y g r a p h  
u s a g e  u n d e r  F e d e r a l  s t a n d a r d s  and r e g u l a t i o n s .  

BACKGROUND AND ANALYSIS 

Overv iew of Polygraphs 

P o l y g r a p h  t e s t s  h a v e  become a  w i d e l y  u s e d  method of  employee  
s c r e e n i n g  i n  r e c e n t  y e a r s .  About h a l f  of a l l  r e t a i l  companies  r e p o r t e d l y  
u s e  p o l y g r a p h  t e s t s  f o r  pre-employment s c r e e n i n g  o r  i n v e s t i g a t i o n s  of  
employee  m i s c o n d u c t .  The p r i m a r y  r a t i o n a l e  p r i v a t e  e m p l o y e r s  g i v e  f o r  
t e s t i n g  i s  t o  c o n t r o l  employee t h e f t .  E s t i m a t e s  o f  t h e  e x t e n t  o f  t h e  
l o s s e s  e x p e r i e n c e d  by b u s i n e s s e s  a s  a  r e s u l t  o f  s u c h  t h e f t  r a n g e  f r o m  $40 
t o  $50 b i l l i o n  a n n u a l l y .  The Smal l  B u s i n e s s  A d m i n i s t r a t i o n  e s t i m a t e s  t h a t  
50% o f  a l l  b u s i n e s s  f a i l u r e s  are d u e  t o  t h e f t ;  a n d ,  60% o f  b u s i n e s s  t h e f t  
i s  a t t r i b u t a b l e  t o  e m p l o y e e s .  

T h e  t h e o r y  b e h i n d  p o l y g r a p h  t e s t s  i s  t h a t  some p h y s i o l o g i c a l  
f u n c t i o n s  s u c h  a s  h e a r t r a t e ,  b r e a t h r a t e ,  and  t h e  p r e s e n c e  o r  a b s e n c e  o f  
p e r s p i r a t i o n  c a n  be  c o r r e l a t e d  w i t h  t r u t h f u l n e s s  o r  d e c e i t .  To p e r f o r m  
t h e  t e s t ,  pneumonic  t u b e s  a r e  s t r a p p e d  a r o u n d  t h e  s u b j e c t ' s  abdomen, a  
b l o o d  p r e s s u r e  c u f f  i s  s t r a p p e d  t o  t h e  s u b j e c t ' s  a rm,  and  e l e c t r o d e s  a r e  
a t t a c h e d  t o  two f i n g e r s .  Employees o f t e n  v iew t h e  p r o c e s s  o f  u n d e r g o i n g  a  
p o l y g r a p h  t e s t  as  q u i t e  i n v a s i v e ;  a n d ,  t h e  q u e s t i o n s  t h e m s e l v e s  a r e  
f r e q u e n t l y  p e r c e i v e d  t o  be  p e r s o n a l  and a c c u s a t o r y .  

The two most  w i d e s p r e a d  methods  of p o l y g r a p h  t e s t i n g  f o r  employment 
p u r p o s e s  a r e  t h e  r e l e v a n t - i r r e l e v a n t  and  t h e  c o n t r o l  q u e s t i o n  t e c h n i q u e s .  
The  r e l e v a n t - i r r e l e v a n t  t e c h n i q u e  r e l i e s  on  t h e  a s s u m p t i o n  t h a t  a g u i l t y  
p e r s o n  w i l l  h a v e  s t r o n g e r  p h y s i o l o g i c a l  r e a c t i o n s  when l y i n g  i n  r e s p o n s e  
t o  a c r i m e - r e l e v a n t  q u e s t i o n  t h a n  when r e s p o n d i n g  t r u t h f u l l y  t o  a  
c r i m e - r e l e v a n t  o r  a c r i m e - i r r e l e v a n t  q u e s t i o n .  However, c r i t i c s  o f  t h i s  
t e s t  n o t e  t h a t  some p e o p l e  may f i n d  c r i m e - r e l e v a n t  q u e s t i o n s  d i s t r e s s i n g  
a n d  r e a c t  more s t r o n g l y  t o  them t h a n  t o  i r r e l e v a n t  q u e s t i o n s  e v e n  i f  t h e y  
a r e  i n n o c e n t  o f  a n y  wrongdoing .  F u r t h e r m o r e ,  t h e r e  i s  no s y s t e m a t i c  way 
t o  e v a l u a t e  t h e  r e s u l t s  of a  r e l e v a n t - i r r e l e v a n t  t e s t .  T h i s  t e c . h i q u e  i s  
f r e q u e n t l y  u s e d  i n  pre-employment s c r e e n i n g .  

The c o n t r o l  q u e s t i o n  t e c h n i q u e  was d e v e l o p e d  t o  t r y  and  c o r r e c t  some 
of  t h e  w e a k n e s s e s  o f  t h e  r e l e v a n t - i r r e l e v a n t  t e s t .  The c o n t r o l  q u e s t i o n  
method i s  most o f t e n  u s e d  i n  i n v e s t i g a t i o n s  o f  p o s s i b l e  employee  
w r o n g d o i n g .  The c o n t r o l  q u e s t i o n s  a r e  v e r y  g e n e r a l  q u e s t i o n s  a b o u t  c r i m e s  
s i m i l a r  t o  t h e  o n e  u n d e r  i n v e s t i g a t i o n .  For  e x a m p l e ,  i n  a n  i n v e s t i g a t i o n  
of  a  t h e f t ,  a  c o n t r o l  q u e s t i o n  migh t  be:  "Did you e v e r  t a k e  a n y t h i n g  t h a t  



d i d n ' t  be long  t o  you b e f o r e  you were 25?" S i n c e  most peop le  w i l l  f e e l  
compel led  t o  s a y  t h e y  h a v e n ' t  even i f  t hey  have ,  c o n t r o l  q u e s t i o n s  
g e n e r a l l y  e l i c i t  s t r o n g  p h y s i o l o g i c a l  r e s p o n s e s .  I f  t h e  s u b j e c t  r e a c t s  
more s t r o n g l y  t o  t h e  c o n t r o l  q u e s t i o n  than  t o  t h e  q u e s t i o n s  a b o u t  t h e  
s p e c i f i c  c r ime  under  i n v e s t i g a t i o n ,  h e l s h e  i s  c o n s i d e r e d  t o  have  answered 
t h e  c r i m e - r e l a t e d  q u e s t i o n s  t r u t h f u l l y .  

There  i s  a  g r e a t  d e a l  of  d i s p u t e  among e x p e r t s  i n  t h e  f i e l d  r e g a r d i n g  
t h e  a c c u r a c y  of  po lygraph  t e s t s ,  w i t h  many e x p e r t s  a r g u i n g  t h a t  t h e  
a c c u r a c y  o f  t h e  t e s t  i s  unaccep tab ly  low. E s t i m a t e s  o f  t h e  po lyg raph  
t e s t ' s  a c c u r a c y  i n  c o r r e c t l y  d e t e c t i n g  g u i l t  r a n g e  f rom a  low of 35% t o  a  
h i g h  o f  1002. A 1983 O f f i c e  of  Technology Assessment  r e p o r t  found 
mean ing fu l  e v i d e n c e  of po lygraph  v a l i d i t y  t o  e x i s t  o n l y  i n  c a s e s  where t h e  
t e s t  was used  i n  c r i m i n a l  i n v e s t i g a t i o n s .  

E x p e r t s  have a l s o  a rgued  t h a t  t h e  t e s t  i s  n o t  r e a l l y  a  " l i e  
d e t e c t o r " ;  r a t h e r  i t  measures p h y s i o l o g i c a l  s t r e s s  t h a t  may o c c u r  when a  
pe r son  i s  l y i n g .  However, s t r e s s  may a l s o  o c c u r  when an i n d i v i d u a l  i s  
ne rvous  o r  f e e l s  h i s / h e r  h o n e s t y  o r  i n t e g r i t y  i s  be ing  c h a l l e n g e d .  
P a r a d o x i c a l l y ,  t h o s e  peop le  most comfor t ab l e  w i t h  l y i n g  may be more l i k e l y  
t o  f o o l  t h e  machine s i n c e  t h e y  w i l l  no t  n e c e s s a r i l y  undergo s t r e s s  i f  t h e y  
do l i e .  I n  a  Bureau of  N a t i o n a l  A f f a i r s  r e p o r t  on po lyg raphs  one  e x p e r t  
s t a t e d :  "The po lyg raph  cannot  d i s t i n g u i s h  r e a l  from i r r a t i o n a l  g u i l t ,  n o r  
g u i l t  f rom f e a r ,  n o r  f e a r  from r i g h t e o u s  i n d i g n a t i o n  .... I t h i n k  t h e  
po lyg raph  t e s t  v i c t i m i z e s  i nnocen t  peop le  who a r e  u n s o p h i s t i c a t e d  b u t  t h a t  
i t  e r r s  i n  t h e  d i r e c t i o n  of  p a s s i n g  l i a r s  who know how t o  b e a t  i t . "  

F e d e r a l  and S t a t e  Laws 

L e g i s l a t i o n  t h a t  would p r o h i b i t  t h e  u s e  of po lyg raphs  by p r i v a t e  
employers  h a s  been i n t r o d u c e d  i n  t h e  100 th  Congress .  According t o  Wil l iam 
H a r t s f i e l d ,  i n  a  November 1985 Labor Law J o u r n a l  a r t i c l e ,  f o r t y - o n e  S t a t e s  
have l e g i s l a t i o n  r e g a r d i n g  po lyg raphs .  Eleven S t a t e s  p r o h i b i t  po lyg raph  
t e s t i n g ,  twenty-one S t a t e s  r e q u i r e  t h a t  t h e  polygraph  t e s t  be  v o l u n t a r y ,  
and n i n e  r e q u i r e  t h e  po lyg raphe r  t o  be l i c e n s e d .  

G e n e r a l l y ,  p u b l i c  employees a r e  exc luded  from p r o t e c t i o n  under  t h e s e  
l aws .  The r a t i o n a l e  f o r  t h i s  e x c l u s i o n  i s  a s  fo l l ows :  s i n c e  some p u b l i c  
employees have a c c e s s  t o  c o n f i d e n t i a l  Government documents ,  po lyg raph  
t e s t i n g  i s  n e c e s s a r y  t o  l o c a t e  employees who may have compromised t h e s e  
m a t e r i a l s ,  and t o  d i s c o u r a g e  o t h e r  employees from doing  so .  The po lyg raph  
i s  w ide ly  used  i n  t h e  m i l i t a r y  a s  a  s c r e e n i n g  d e v i c e .  I n  1983,  t h e  
Department  o f  Defense conducted  10,502 polygraph  t e s t s .  A d d i t i o n a l l y ,  
bo th  t h e  C e n t r a l  I n t e l l i g e n c e  Agency and t h e  N a t i o n a l  S e c u r i t y  Agency 
r e q u i r e  j ob  a p p l i c a n t s  t o  submit  t o  a  pre-employment polygraph  t e s t .  The 
U.S. P o s t a l  S e r v i c e  a l s o  makes f r e q u e n t  u se  of t h e  po lyg raph ,  bu t  o n l y  f o r  
i n v e s t i g a t i o n s  of  a l l e g e d  employee misconduct .  

Al though some c o u r t s  have a l l o b e d  t h e  i n t r o d u c t i o n  of  po lyg raph  
e v i d e n c e ,  most have r e j e c t e d  t h e  i n t r o d u c t i o n  of such  e v i d e n c e  on t h e  
grounds  t h a t  i t  does  n o t  meet t h e  F r y e  v .  U J ,  293 F. 1013 (1923)  
s t a n d a r d  r e q u i r i n g  t h a t  a  t e s t  be g e n e r a l l y  accep ted  by t h e  s c i e n t i f i c  



c o r m u n i t y  b e f o r e  r e s u l t s  f r o m  s u c h  a t e s t  may b e  a d m i t t e d  a s  e v i d e n c e .  
A d d i t i o n a l l y ,  t h e  t e s t  h a s  b e e n  h e l d  t o  u n d u l y  i n f l u e n c e  j u r i e s .  

P u b l i c  e m p l o y e e s  f o r c e d  t o  u n d e r g o  p o l y g r a p h  t e s t s  may h a v e  r e c o u r s e  
t o  c e r t a i n  c o n s t i t u t i o n a l  p r o t e c t i o n s .  S i n c e  t h e s e  p r o t e c t i o n s  c o v e r  o n l y  
g o v e r n m e n t a l  a c t i o n s ,  i n  most  c a s e s  t h e y  are n o t  r e l e v a n t  f o r  p r i v a t e  
e m p l o y e e s .  The American C i v i l  L i b e r t i e s  Union h a s  a r g u e d  t h a t  t h e  
p o l y g r a p h  t e s t  v i o l a t e s  t h e  F o u r t h  Amendment U.S. c o n s t i t u t i o n a l  g u a r a n t e e  
o f  f r e e d o m  f r o m  u n r e a s o n a b l e  s e a r c h e s ,  t h e  F i f t h  Amendment p r o t e c t i o n  
a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a n d ,  d e p r i v e s  t h e  a c c u s e d  of  t h e i r  r i g h t s  
u n d e r  t h e  S i x t h  Amendment t o  c o n f r o n t  and  c r o s s  examine  t h e i r  a c c u s e r s .  

Employees  a l s o  h a v e  c e r t a i n  r i g h t s  u n d e r  c o m o n  law.  An employee  may 
a r g u e  f o r  e x a m p l e ,  t h a t  h i s  f i r i n g  v i o l a t e d  o n e  of  t h e  e x c e p t i o n s  t o  t h e  
comnon law d o c t r i n e  c a l l e d  "employment a t  w i l l . "  T h i s  d o c t r i n e  a l l o w s  
e m p l o y e r s  t o  f i r e  employees  f o r  a n y  r e a s o n .  One o f  t h e  e x c e p t i o n s  t o  t h i s  
d o c t r i n e  i s  f o r  d i s c h a r g e s  t h a t  v i o l a t e  " p u b l i c  p o l i c y . "  A t  l e a s t  two 
S t a t e  c o u r t s  h a v e  r u l e d  t h a t  p o l y g r a p h  t e s t i n g  d o e s  v i o l a t e s  p u b l i c  
p o l i c y .  A d d i t i o n a l l y ,  a n  employee c o u l d  b r i n g  a d e f a m a t i o n  s u i t  a g a i n s t  
a n  e m p l o y e r  i f  h e  c o u l d  d e m o n s t r a t e  h i s  i n n o c e n c e  and  show t h a t  t h e  
e m p l o y e r  made p u b l i c  t h e  r e s u l t s  o f  t h e  p o l y g r a p h  t e s t .  

A r b i t r a t i o n  

A r b i t r a t o r s  g e n e r a l l y  f o l l o w  t h e  c o u r t s  i n  t h e  a r e a  of p o l y g r a p h  
a d m i s s i b i l i t y ,  a n d  e x c l u d e  p o l y g r a p h  t e s t s  a s  e v i d e n c e .  However,  some 
a r b i t r a t o r s  a d m i t  t h e  t e s t  a s  e v i d e n c e  i f  i t  was s u b m i t t e d  t o  v o l u n t a r i l y ,  
and i s  o n l y  b e i n g  i n t r o d u c e d  a s  c o r r o b o r a t i n g  evidence. Arbitrators h a v e  
g e n e r a l l y  n o t  a l l o w e d  employees  who r e f u s e  t o  t a k e  a  p o l y g r a p h  exam t o  b e  
p e n a l i z e d .  T h u s ,  most  a r b i t r a t o r s  would n o t  upho ld  a  d i s c h a r g e  b a s e d  on 
a n  e m p l o y e e ' s  r e f u s a l  t o  s u b m i t  t o  s u c h  a n  exam. However, some 
a r b i t r a t o r s  h a v e  a c c e p t e d  a s  v a l i d ,  pre-employment w a i v e r s ,  i n  w h i c h  j o b  
a p p l i c a n t s  a g r e e  t o  s u b m i t  t o  p o l y g r a p h  t e s t s .  T h u s ,  i f  a n  employee  h a s  
s i g n e d  s u c h  a w a i v e r ,  t h e  a r b i t r a t o r  may p e r m i t  t h e  e m p l o y e r  u s e  of  
p o l y g r a p h  t e s t s .  S e e  Brit t  L i d d i c o a t  , P o l y g r a p h  T e s t i n g  o f  Employees  i n  
P r i v a t e  I n d u s t r y ,  CRS R e p o r t  85-929, f o r  a  d i s c u s s i o n  of r e l e v a n t  
a r b i t r a t i o n  a w a r d s .  

B.R. 1212: P r o  a n d  Con 

H . R .  1212 would p r o h i b i t  t h e  u s e  of l i e  d e t e c t o r  t e s t s  ( i n c l u d i n g  
p o l y g r a p h s ,  t h e  v o i c e  s t r e s s  a n a l y z e r ,  and o t h e r  s i m i l a r  d e v i c e s )  by  
p r i v a t e  e m p l o y e r s  i n v o l v e d  i n  c o m e r c e  o r  t h e  p r o d u c t i o n  o f  g o o d s  f o r  
c o m e r c e .  F e d e r a l ,  S t a t e  and  l o c a l  g o v e r n m e n t s  and  c e r t a i n  e m p l o y e e s  a n d  
c o n t r a c t o r s  i n v o l v e d  i n  work r e l a t e d  t o  n a t i o n a l  d e f e n s e  a r e  e x c l u d e d  f rom 
t h e  p r o v i s i o n s  o f  t h e  b i l l .  

P r o p o n e n t s  o f  p r o h i b i t i n g  p o l y g r a p h s  a r g u e  t h a t :  (1)  p o l y g r a p h s  
v i o l a t e  employee  p r i v a c y ;  ( 2 )  p o l y g r a p h s  a r e  n o t  a c c u r a t e  methods  o f  
d e t e r m i n i n g  g u i l t  o r  i n n o c e n c e ;  ( 3 )  n o  s t u d i e s  have  shown t h a t  b u s i n e s s  
l o s s e s  a r e  g r e a t e r  i n  S t a t e s  which  d o  n o t  a l l o w  p o l y g r a p h s ;  a n d ,  ( 4 )  t h e  
d i f f i c u l t y  i n  i n t e r p r e t i n g  p o l y g r a p h  d a t a  may l e a d  t o  a n  u n a c c e p t a b l e  



number of  " f a1  s e  p o s i t i v e s  ," -- i . e .  f i n d i n g  i n n o c e n t  peop le  t o  be 
d e c e i t f u l .  

T h i s  problem of f a l s e  p o s i t i v e s  was examined by Edward Ka tk in  of  t h e  
Amer ican  P s y c h o l o g i c a l  A s s o c i a t i o n  i n  w r i t t e n  t e s t imony  o f f e r e d  a t  
h e a r i n g s  on H.R. 1212. Ka tk in  s e t  up a  h y p o t h e t i c a l  employment t e s t i n g  
s i t u a t i o n  i n  which 1000 employees a r e  t e s t e d .  He assumed an 85% a c c u r a c y  
r a t e  f o r  t h e  t e s t ,  i n d  assumed t h a t  10% of t h e  employees b e i n g  t e s t e d  were 
d i s h o n e s t .  T h e r e f o r e ,  he a rgued ,  a l t h o u g h  t h e  t e s t  would a c c u r a t e l y  
i d e n t i f y  85 of t h e  d i s h o n e s t  employees,  it would a l s o  i d e n t i f y  135 (15%)  
of t h e  h o n e s t  employees a s  d i s h o n e s t .  Thus h e  n o t e d ,  220 s u s p e c t s  a r e  
i d e n t i f i e d ,  of whom 61% a r e  i n n o c e n t .  However, h e  added ,  i f  t h e  a c c u r a c y  
r a t e  of  t h e  t e s t  were lower  o r  t h e  h o n e s t y  r a t e  h i g h e r ,  even  more 
employees would be f a l s e l y  accused .  Converse ly  i f  t h e  p e r c e n t a g e  o f  hones t  
peop le  i n  t h e  t e s t e d  p o p u l a t i o n  were sma l l  you would g e t  a  s i g n i f i c a n t  
number of  f a l s e  n e g a t i v e s ,  i . e . ,  peop le  who a r e  d i s h o n e s t  p a s s i n g  t h e  
t e s t .  

Opponents  of  p r o h i b i t i n g  polygraphs  a r g u e  t h a t :  ( 1 )  employee t h e f t  
and i l l e g a l  d rug  u s e  have  become such  s e r i o u s  problems t h a t  po lyg raph  
s c r e e n i n g  i s  n e c e s s a r y  f o r  employers  t o  o b t a i n  a  t r u s t w o r t h y  and 
p r o d u c t i v e  work fo rce ;  ( 2 )  many employees g u i l t y  of  wrongdoing c o n f e s s  
d u r i n g  t h e  c o u r s e  of a  po lygraph  t e s t ,  making i t  a  v e r y  e f f e c t i v e  p o l i c i n g  
d e v i c e ;  ( 3 )  s i n c e  polygraph  t e s t s  a r e  g e n e r a l l y  o n l y  used  a s  c o r r o b o r a t i n g  
e v i d e n c e  o f  g u i l t ,  employees a r e  u n l i k e l y  t o  be  wrongly accused ;  and ,  ( 4 )  
i f  po lyg raph  t e s t s  a r e  no t  a c c u r a t e  measures of g u i l t  o r  i nnocence ,  t h i s  
l e g i s l a t i o n  s h o u l d  a l s o  p r o h i b i t  t h e  government from u s i n g  p o l y g r a p h s  t o  
s c r e e n  employees and job  a p p l i c a n t s .  
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