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PARENTAL LEAVE: THE FAMILY AND MEDICAL LEAVE ACT 

L e g i s l a t i o n  i n t r o d u c e d  i n  t h e  100 th  Congress  would r e q u i r e  employers  
t o  g r a n t  a  p a r e n t a l  o r  f a m i l y  l e a v e  t o  p a r e n t s  t o  c a r e  f o r  a  newborn, 
newly a d o p t e d ,  o r  s e r i o u s l y  i l l  c h i l d  and a medica l  o r  d i s a b i l i t y  l e a v e  t o  
t e m p o r a r i l y  d i s a b l e d  worke r s ,  i n c l u d i n g  t h o s e  d i s a b l e d  because  of 
pregnancy .  Although v a r y i n g  l e a v e  b e n e f i t s  a p p l i c a b l e  t o  p a r e n t a l  and 
t empora ry  d i s a b i l i t y  needs  a r e  commonly a v a i l a b l e  t o  many American workers  
t h r o u g h  p u b l i c  and p r i v a t e  employment b e n e f i t  p l a n s ,  t h e  Un i t ed  S t a t e s  i s  
t h e  o n l y  major  i n d u s t r i a l i z e d  c o u n t r y  t h a t  does  no t  have a  n a t i o n a l  p o l i c y  
s t a n d a r d i z i n g  such  b e n e f i t s .  During t h e  l a s t  t h r e e  decades ,  major  changes  
have t a k e n  p l a c e  i n  t h e  compos i t i on  of t h e  U.S. work f o r c e  and i n  t h e  
economics of t h e  f a m i l y .  G r e a t e r  numbers of m a r r i e d  women w i t h  young 
c h i l d r e n  a r e  now wage e a r n e r s  and many f a m i l i e s  a r e  dependent  on t h e s e  
wages. A s  a  r e s u l t ,  p r o p o s a l s  a d d r e s s i n g  problems of working f a m i l i e s  
w i t h  c h i l d r e n  have been sugges t ed  i n  Congress .  

H e a r i n g s  have  been h e l d  by t h e  Sena t e  Cornnittee on Labor and Human 
Resources  Subcommittee on C h i l d r e n ,  F a m i l i e s ,  Drugs and Alcohol i sm and 
j o i n t l y  by t h e  House E d ~ c a t i o n  and Labor Subcommittees on Labor Management 
R e l a t i o n s  and Labor S t a n d a r d s ,  and j o i n t l y  by t h e  House P o s t  O f f i c e  and 
C i v i l  S e r v i c e  Subcommittees on C i v i l  S e r v i c e  and on Compensation and 
Employee B e n e f i t s .  

Those f a v o r i n g  t h e  e s t a b l i s h m e n t  of p a r e n t a l  and temporary  med ica l  
d i s a b i l i t y  l e a v e  b e n e f i t s  c i t e  t h e  need t o  accommodate f a r - r e a c h i n g  
changes  i n  t h e  f a m i l y  and t h e  workforce .  Proponents  a r g u e  t h a t  a l t h o u g h  
some S t a t e s  have provided  s t a t u t o r y  m a t e r n i t y  l e a v e  b e n e f i t s ,  a  n a t i o n a l  
s t a n d a r d  i s  n e c e s s a r y  s o  t h a t  a  woman's a c c e s s  t o  such  b e n e f i t s  w i l l  n o t  
depend on such f a c t o r s  a s  geograph ic  l o c a t i o n ,  i n d u s t r y ,  o r  company s i z e .  
They f u r t h e r  n o t e  t h a t  where l e a v e  b e n e f i t s  a r e  n o t  t h e  same f o r  a l l  
worke r s  d i s a b l e d  f o r  nonoccupa t iona l  medica l  r e a s o n s ,  women may be 
d i s a d v a n t a g e d  i n  t h e  workplace  because  t h e y  may be viewed by employers  a s  
p o t e n t i a l l y  more e x p e n s i v e  employees.  

O p p o s i t i o n  t o  t h e  p roposa l  comes p r i m a r i l y  from b u s i n e s s e s  which n o t e  
t h e  d i f f i c u l t y  of  oppos ing  a  b i l l  t h a t  ha s  been l a b e l e d  "pro-family" 
l e g i s l a t i o n .  N e v e r t h e l e s s ,  t h e y  a r g u e  t h a t  a l l  employee b e n e f i t s ,  however 
s o c i a l l y  d e s i r a b l e  t h e y  may be ,  a r e  c o s t l y  f o r  employers  who must p a s s  on 
t h e s e  e x p e n s e s  t o  consumers. I n  a d d i t i o n ,  t h e y  s t a t e  t h a t  g u a r a n t e e i n g  
t h e  j o b  of  a n  employee on long-term p a r e n t a l  o r  temporary  med ica l  
d i s a b i l i t y  l e a v e  may a l s o  be more burdensome f o r  sma l l  b u s i n e s s  
( r e p r e s e n t i n g  t h e  m a j o r i t y  of b u s i n e s s ) ,  w i th  t h e i r  l i m i t e d  p e r s o n n e l  
r e s o u r c e s ,  t h a n  f o r  l a r g e  b u s i n e s s e s .  Those opposed a l s o  a r g u e  t h a t  
p r o v i s i o n  of s p e c i f i c  b e n e f i t s  should  remain v o l u n t a r y  on t h e  p a r t  o f  
employers  o r  be s u b j e c t  t o  labor-management n e g o t i a t i o n ,  r a t h e r  t h a n  be  
mandated by t h e  F e d e r a l  government .  



I S S U E  DEFINITION 

Many o t h e r  c o u n t r i e s ,  i n c l u d i n g  a l l  of t h e  major  i n d u s t r i a l  n a t i o n s ,  
p r o v i d e  s t a n d a r d  employee l e a v e  b e n e f i t s  f o r  m a t e r n i t y  and c h i l d  c a r e .  I n  
t h e  Uni ted  S t a t e s  some employers  and some S t a t e s  p rov ide  v a r i o u s  b e n e f i t s ,  
bu t  t h e r e  i s  no n a t i o n a l  s t a n d a r d .  A t  i s s u e  i s  t h e  q u e s t i o n  of  whether  
such  b e n e f i t s  i n  t h e  Uni ted  S t a t e s  shou ld  be mandated by F e d e r a l  law o r  
l e f t  t o  t h e  S t a t e s ,  t o  i n d i v i d u a l  employers ,  and t o  t h e  c o l l e c t i v e  
b a r g a i n i n g  sys t em,  a s  i s  t h e  c u r r e n t  p r a c t i c e .  

BACKGROUNT) AND ANALYSIS 

Changes i n  t h e  compos i t i on  of t h e  work f o r c e  and i n  t h e  economics of  
t h e  f a m i l y  o v e r  t h e  l a s t  t h r e e  decades  have he igh tened  i n t e r e s t  i n  t h e  
s t a n d a r d i z a t i o n  of  b e n e f i t s  t o  a s s i s t  t h o s e  b a l a n c i n g  b o t h  employment and 
f a m i l y  r e s p o n s i b i l i t i e s ,  According t o  1986 Census d a t a ,  t h e  l a b o r  f o r c e  
was 44% fema le ,  w i t h  mar r i ed  women w i t h  young c h i l d r e n  c o m p r i s i n g  t h e  
m a j o r i t y  of  new e n t r a n t s .  I n  1986, t h e  median annua l  income f o r  f a m i l i e s  
was $38,346 when t h e  w i f e  was i n  t h e  l a b o r  f o r c e  and $26,803 when s h e  was 
n o t .  C u r r e n t l y ,  more t han  80% o f  working women a r e  i n  t h e i r  pr ime 
c h i l d b e a r i n g  y e a r s  ( a g e s  18-44),  and 65% of  a l l  American women i n  t h i s  a g e  
g roup  a r e  i n  t h e  l a b o r  f o r c e .  Les s  t han  10% of f a m i l i e s  a r e  made up of  a  
m a r r i e d  c o u p l e  w i t h  c h i l d r e n  where t h e  husband i s  t h e  s o l e  p r o v i d e r ,  and 
t h u s  most c h i l d r e n  i n  t h e  United S t a t e s  have working p a r e n t s .  I n  
a d d i t i o n ,  t h e  p r o p o r t i o n  of s i n g l e - p a r e n t  househo lds  has  been i n c r e a s i n g  
d u e  t o  t h e  h i g h  r a t e  o f  d i v o r c e  and t h e  growing f r e q u e n c y  of 
out-of-wedlock b i r t h s .  

While many U.S. employers  o f f e r  employment-related l e a v e  b e n e f i t s  
which a r e  a p p l i c a b l e  t o  pregnancy and c h i l d c a r e  -- i n  t h e  form o f  annua l  
l e a v e ,  temporary  d i s a b i l i t y  o r  s i c k  l e a v e ,  o r  l e a v e  wi thou t  pay -- no 
n a t i o n a l  p o l i c y  mandates  s p e c i f i c  f a m i l y - r e l a t e d  b e n e f i t s  f o r  a l l  workers .  
By c o n t r a s t ,  a t  l e a s t  75 o t h e r  c o u n t r i e s ,  i n c l u d i n g  a l l  o t h e r  Western 
i n d u s t r i a l i z e d  n a t i o n s ,  h a v e  p o l i c i e s  r e q u i r i n g  v a r i o u s  s t a n d a r d  
f a m i l y - r e l a t e d  b e n e f i t s .  These b e n e f i t s  t y p i c a l l y  i n c l u d e  a  m a t e r n i t y  
l e a v e  f o r  a  s p e c i f i e d  t ime b e f o r e  and a f t e r  t h e  b i r t h  of a  c h i l d ,  job  
p r o t e c t i o n  d u r i n g  m a t e r n i t y  l e a v e ,  and wage rep lacement  o r  a  c a s h  b e n e f i t .  
I n  a d d i t i o n ,  some c o u n t r i e s  p r o v i d e  a  pa id  o r  unpaid  p a r e n t a l  l e a v e ,  a  
l e a v e  g r a n t e d  f o r  c h i l d  c a r e  which i s  a v a i l a b l e  t o  e i t h e r  p a r e n t  and 
u n r e l a t e d  t o  p h y s i c a l  d i s a b i l i t y  r e s u l t i n g  from c h i l d b i r t h .  ( F o r  a  
d i s c u s s i o n  of  c u r r e n t  m a t e r n i t y - r e l a t e d  p o l i c i e s  and p r a c t i c e s  i n  t h e  
Uni ted  S t a t e s  and o v e r s e a s ,  s e e  CRS Report  85-148 GOV, M a t e r n i t y  and 
P a r e n t a l  Leave P o l i c i e s :  A Comparat ive ~ n a l y s i s . )  

T h i s  d i s s i m i l a r i t y  i n  employment p o l i c i e s  r e l a t e d  t o  f a m i l y  needs  
between t h e  Uni ted  S t a t e s  and o t h e r  c o u n t r i e s  has  been a t t r i b u t e d  by some 
r e s e a r c h e r s  t o  d i f f e r e n c e s  i n  p h i l o s o p h i c  and c u l t u r a l  a t t i t u d e s  w i t h  
r e g a r d  t o  methods of  p r o v i d i n g  p r o t e c t i v e  b e n e f i t s .  I n  most c o u n t r i e s ,  
such  b e n e f i t s  a r e  an e n t i t l e m e n t  provided  th rough  a  n a t i o n a l  s o c i a l  
s e c u r i t y  sys t em,  w h i l e  m a t e r n i t y  and p a r e n t a l  b e n e f i t s  i n  t h e  Un i t ed  
S t a t e s  have  been developed  p r i m a r i l y  i n  t h e  p r i v a t e  s e c t o r ,  v o l u n t a r i l y ,  
and on a n  ad hoc b a s i s ,  a s  w e l l  a s  th rough labor-management ag reemen t s .  



C u r r e n t  F e d e r a l  and S t a t e  Family-Related Leave P o l i c i e s  

While f a m i l y - r e l a t e d  p o l i c i e s  i n  many c o u n t r i e s  a r e  d i r e c t e d  toward 
women p r i m a r i l y  and a r e  i n t ended  t o  a d d r e s s  broad i s s u e s  r e l a t e d  t o  
m a t e r n a l  and c h i l d  h e a l t h ,  F e d e r a l  p o l i c y  i n  t h e  Uni ted  S t a t e s  h a s  been 
d i r e c t e d  toward  t h e  p r o h i b i t i o n  of d i s c r i m i n a t i o n  i n  t h e  p r o v i s i o n  o f  
employment - re la ted  b e n e f i t s .  Employment b e n e f i t s  i n  t h e  Un i t ed  S t a t e s  a r e  
governed  by t h e  r equ i r emen t s  o f  T i t l e  VII of t h e  C i v i l  R i g h t s  Act of  1964,  
a s  amended by t h e  Pregnancy D i s c r i m i n a t i o n  a c t  of  1978. Under T i t l e  V I I ,  
a s  amended, employers  a r e  no t  r e q u i r e d  t o  p r o v i d e  s p e c i f i c  b e n e f i t s  of any  
k i n d ,  b u t  i f  employers  do p r o v i d e  b e n e f i t s ,  t h e y  may n o t  d i s c r i m i n a t e  
between p r o t e c t e d  c l a s s e s  of workers  o r  on t h e  b a s i s  of  pregnancy.  T i t l e  
VII  p r o h i b i t s  d i s c r i m i n a t i o n  on t h e  b a s i s  of r a c e ,  c o l o r ,  r e l i g i o n ,  s e x ,  
o r  n a t i o n a l  o r i g i n  w i t h  r e s p e c t  t o  "compensat ion,  t e rms ,  c o n d i t i o n s ,  o r  
p r i v i l e g e s  of employment" (P.L. 88-352, 78 S t a t .  241,  42 U.S.C. 2000e) .  
The Pregnancy  D i s c r i m i n a t i o n  Act (PDA) r e q u i r e s  t h a t  women " a f f e c t e d  by 
pregnancy ,  c h i l d b i r t h ,  o r  r e l a t e d  medica l  c o n d i t i o n s  be  t r e a t e d  t h e  same 
f o r  a l l  employment pu rposes ,  i n c l u d i n g  r e c e i p t  of b e n e f i t s  unde r  f r i n g e  
b e n e f i t  p rograms,  a s  pe r sons  no t  s o  a f f e c t e d  bu t  s i m i l a r  i n  t h e i r  a b i l i t y  
o r  i n a b i l i t y  t o  work" ( P . L .  95-555, 92 S t a t .  2076, 42 U.S.C. 2000e[K]) .  
F e d e r a l ,  S t a t e ,  and l o c a l  governments  a r e  covered  by t h e s e  s t a t u t e s ,  a s  
a r e  p r i v a t e  employers  w i t h  15 o r  more employees. 

I n  a d d i t i o n  t o  t h e  r e q u i r e m e n t s  of  T i t l e  V I I ,  f i v e  S t a t e s  
( C a l i f o r n i a ,  Hawaii ,  New J e r s e y ,  New York, and Rhode I s l a n d )  and P u e r t o  
Rico  have  e n a c t e d  l e g i s l a t i o n  r e q u i r i n g  n e a r l y  u n i v e r s a l  cove rage  of 
p r i v a t e  s e c t o r  employees under  temporary  d i s a b i l i t y  i n s u r a n c e  p l a n s .  
Al though n o t  a l l  t h e s e  S t a t e  p l a n s  i n i t i a l l y  i nc luded  cove rage  of 
pregnancy  and m a t e r n i t y ,  a l l  now t r e a t  such  c o n d i t i o n s  t h e  same a s  o t h e r  
d i s a b i l i t i e s  i n  conformance w i t h  t h e  Pregnancy D i s a b i l i t y  Act .  S p e c i f i c  
b e n e f i t s  p r o v i d e d  under  t h e  S t a t e  and P u e r t o  Rican  s t a t u t e s  i n c l u d e  
g u a r a n t e e d  l e a v e  up t o  a  s p e c i f i e d  maximum number o f  weeks and p a r t i a l  
wage r ep l acemen t  based  on a  p e r c e n t a g e  of t h e  employee ' s  e a r n i n g s .  

F e d e r a l  employees a l s o  a r e  e n t i t l e d  t o  c e r t a i n  b e n e f i t s  which may be 
a p p l i e d  t o  f a m i l y  needs  under  t h e  C i v i l  S e r v i c e  l e a v e  system. G u i d e l i n e s  
r e g a r d i n g  m a t e r n i t y  and p a r e n t a l  b e n e f i t s  i n  t h e  F e d e r a l  C i v i l  S e r v i c e ,  
i s s u e d  by t h e  O f f i c e  of  Pe r sonne l  Management ( s e e  "Fede ra l  Pe r sonne l  
Manual: Leave f o r  P a r e n t a l  and Family R e s p o n s i b i l i t i e s , "  Chap te r  6301, do 
n o t  i n c l u d e  a  s e p a r a t e  m a t e r n i t y  o r  p a r e n t a l  l e a v e .  However, t h e  
g u i d e l i n e s  s p e c i f y  t h a t  l e a v e  f o r  c h i l d b i r t h  i s  c h a r g e a b l e  t o  a  
combina t ion  of  s i c k  l e a v e ,  annua l  l e a v e ,  o r  l e a v e  w i t h o u t  pay ,  w h i l e  
p a r e n t a l  l e a v e  may be charged  t o  annua l  l e a v e  o r  l e a v e  w i t h o u t  pay w i t h  
t h e  p e r m i s s i o n  o f  t h e  agency a f f e c t e d .  

Family-Related Leave B e n e f i t s  i n  P r i v a t e  Employment 

O t h e r  t h a n  r equ i r emen t s  mandated by t h e  F e d e r a l  government and t h e  
S t a t e s ,  a s  n o t e d  above ,  l i t t l e  i n  t h e  way of a g g r e g a t e d  d a t a  i s  a v a i l a b l e  
a b o u t  employment - re la ted  m a t e r n i t y  and p a r e n t a l  b e n e f i t s  f o r  o t h e r  
worke r s ,  e s p e c i a l l y  t h o s e  i n  t h e  p r i v a t e  s e c t o r ,  where most worke r s  a r e  
employed. I n  t h e  absence  of a  need t o  moni tor  compl iance  w i t h  a  n a t i o n a l  
p o l i c y  of  f a m i l y - r e l a t e d  b e n e f i t s ,  no d a t a  have  been r e g u l a r l y  and 



comprehens ive ly  c o l l e c t e d  showing t h e  a v a i l a b i l i t y  of  such  b e n e f i t s ,  t h e i r  
d u r a t i o n  and l e v e l ,  who i s  cove red ,  a t  what c o s t ,  and w i t h  what 
consequences .  Few s u r v e y s  o f  m a t e r n i t y - r e l a t e d  b e n e f i t s  i n  t h e  Uni ted  
S t a t e s  h a v e  been made, and t h o s e  a v a i l a b l e  t e n d  t o  be l i m i t e d ,  
p a r t i c u l a r l y  i n  r e g a r d  t o  s e l f - s e l e c t i o n  of  r e sponden t s  and f o c u s  on l a r g e  
and medium-sized f i r m s .  As a  r e s u l t ,  t h e  d a t a  g a t h e r e d  t e n d s  t o  o v e r s t a t e  
t h e  e x t e n t  of  b e n e f i t s  a v a i l a b l e  t o  workers  g e n e r a l l y ,  s i n c e  b e n e f i t s  
p rov ided  by l a r g e r  f i r m s  t e n d  t o  be  more gene rous  t han  t h o s e  a v a i l a b l e  a t  
s m a l l e r  companies which employ t h e  m a j o r i t y  of workers .  

S i n c e  t h e s e  s u r v e y s ,  d e s p i t e  t h e i r  l i m i t a t i o n s ,  a r e  t h e  b e s t  
i n f o r m a t i o n  t o  d a t e  on m a t e r n i t y - r e l a t e d  b e n e f i t s ,  t h e  f o l l o w i n g  summation 
of t h e i r  f i n d i n g s  may be u s e f u l .  [Data  d e r i v e d  from Kamerman, S h e i l a  B . ,  
A l f r e d  J. Kahn, and Paul  K ings ton ,  M a t e r n i t y  P o l i c i e s  and Working Women 
(1983)  and C a t a l y s t ,  Corpo ra t e  Guide t o  P a r e n t a l  Leaves (19861.1 

-- The p r a c t i c e  of  p r o v i d i n g  m a t e r n i t y  l e a v e ,  i n c l u d i n g  r e i n s t a t e m e n t  
i n  t h e  same o r  a  comparable job  and p r o t e c t i o n  of  s e n i o r i t y ,  would seem t o  
be f a i r l y  comnon. However, i t  seems t o  be most comnon i n  l a r g e  companies 
and i n  t h e  bank ing ,  i n s u r a n c e ,  and f i n a n c i a l  i n d u s t r i e s  and l e a s t  comnon 
i n  s m a l l  c o m p a n i e s  a n d  i n  r e t a i l  t r a d e  and s e r v i c e  i n d u s t r i e s .  
J o b - p r o t e c t e d  m a t e r n i t y  l e a v e  seems t o  be l e a s t  l i k e l y  i n  f i r m s  w i t h  l e s s  
t h a n  25 employees and o n l y  s l i g h t l y  more l i k e l y  i n  f  i rms w i t h  between 26 
and 99 employees.  

-- Approximate ly  h a l f  of t h e  companies r e spond ing  were f l e x i b l e  

r e g a r d i n g  comnencement of  l e a v e ,  depending  on i n d i v i d u a l  c i r c u m s t a n c e s ,  
w h i l e  o t h e r s  l i m i t e d  l e a v e  b e f o r e  c h i l d b i r t h  t o  f o u r  t o  s i x  weeks. Most 
f i r m s  l i m i t e d  d u r a t i o n  of l e a v e  t o  two t o  t h r e e  months, a l t h o u g h  t h e  
Kamerman s t u d y  i n d i c a t e d  t h a t  app rox ima te ly  37% of women r e t u r n e d  t o  work 
i n  l e s s  t h a n  e i g h t  weeks a f t e r  c h i l d b i r t h  and a n o t h e r  32% r e t u r n e d  a f t e r  
n i n e  t o  e i g h t e e n  weeks. 

-- C o n t i n u a t i o n  o f  s e n i o r i t y  and pens ion  b e n e f i t s  d u r i n g  m a t e r n i t y  
l e a v e  i s  a l s o  common, s i n c e  employers  who d i v e s t  women of t h e i r  
accumula ted  s e n i o r i t y  mere ly  because  t h e y  t a k e  m a t e r n i t y  l e a v e  a r e  i n  
v i o l a t i o n  of T i t l e  VII,  a c c o r d i n g  t o  a  1977 Supreme Cour t  r u l i n g ,  
N a s h v i l l e  Gas Co. v. S a t t y  (434 U.S. 136) .  L e g i s l a t i o n  passed  by t h e  9 8 t h  
Congres s ,  t h e  "Ret i rement  Pens ion  Equ i ty  Act" (P.L. 98-3971, a l l o w s  
employees on " m a t e r n i t y  o r  p a t e r n i t y  l eave"  t o  be a b s e n t  from a  j ob  f o r  up 
t o  f i v e  y e a r s  and t o  r e t a i n  c r e d i t  f o r  t h e i r  i n i t i a l  p e r i o d  of employment 
i f  t h e y  r e t u r n  t o  t h e  same employer  so  t h a t  t h e y  do n o t  l o s e  t i m e  a c c r u e d  
f o r  pens ion  p a r t i c i p a t i o n .  

-- While t h e  C a t a l y s t  su rvey  of l a r g e  f i r m s  showed t h a t  p a t e r n i t y  
l e a v e ,  e .g . ,  l e a v e  p e r m i t t e d  a  f a t h e r  t o  a s s i s t  w i t h  f a m i l y  c a r e  n e e d s ,  
was o f f e r e d  by app rox ima te ly  37% of  responding  companies,  few men took  
a d v a n t a g e  of  such  l e a v e s .  No i n f o r m a t i o n  was a v a i l a b l e  on t h e  number of  
worke r s  c o v e r e d ,  t h e  l e n g t h  of p a t e r n i t y  l e a v e s  i n  companies o f f e r i n g  t h i s  
b e n e f i t ,  o r  whether  t h e  l e a v e  was pa id  o r  unpaid.  

S i n c e  t h e  S o c i a l  S e c u r i t y  A d m i n i s t r a t i o n  (SSA) mon i to r s  c a s h  b e n e f i t s  
f o r  s h o r t - t e r m  s i c k n e s s ,  d a t a  on t h e  a v a i l a b i l i t y  of p a i d  m a t e r n i t y  l e a v e  
i s  a v a i l a b l e  from t h a t  sou rce .  The most r e c e n t  a v a i l a b l e  d a t a  (1981)  



showed t h a t  63% of a l l  workers  i n  p r i v a t e  i n d u s t r y  and government  
employment were  under  some s o r t  of fo rma l  p l an  o f f e r i n g  s i c k  pay o r  income 
r ep l acemen t  d u r i n g  p e r i o d s  of  temporary  d i s a b i l i t y .  According t o  t h e  SSA, 
d u r a t i o n  o f  s i c k  l e a v e  b e n e f i t s  v a r i e s  a c c o r d i n g  t o  l e n g t h  o f  employee 
s e r v i c e ,  bu t  seldom exceeds  15 days  p e r  
t empora ry  d i s a b i l i t y  i n s u r a n c e  p l an  i s  26 
t h e  a c t u a l  p e r i o d  of i n c a p a c i t y ,  e s t i m a t e d  
SSA f o r  a  normal pregnancy.  

A c t i v i t y  i n  t h e  9 9 t h  

y e a r .  Dura t ion  of  t h e  t y p i c a l  
weeks, bu t  b e n e f i t s  c o v e r  o n l y  
a t  7.5 weeks on a v e r a g e  by t h e  

Congress  

L e g i s l a t i o n  i n t r o d u c e d  i n  t h e  9 9 t h  Congress  (H.R. 430015. 2278) would 
have  e s t a b l i s h e d  a  n a t i o n a l  p o l i c y  on f a m i l y - r e l a t e d  employee b e n e f i t s ,  
a f f e c t i n g  b o t h  p u b l i c  and p r i v a t e  s e c t o r s .  C rea t ed  would have  been two 
k i n d s  of employee l e a v e  b e n e f i t s  t h a t  were s e x - n e u t r a l  i n  conformance w i t h  
T i t l e  VII ( s e e  d i s c u s s i o n  above) .  The l e a v e s  would have been u n p a i d ,  
a l t h o u g h  e i t h e r  t h e  employer  o r  t h e  employee cou ld  have  e l e c t e d  t h e  
s u b s t i t u t i o n  of p a i d  l e a v e  f o r  p a r t  of t h e  unpaid l e a v e .  The f i r s t ,  a  
p a r e n t a l  o r  f a m i l y  l e a v e ,  was i n t ended  t o  a d d r e s s  t h e  i s s u e  o f  l i m i t e d  
a v a i l a b i l i t y  of  dependent  c a r e  a t  a  t ime when t h e  number of  mo the r s  i n  t h e  
l a b o r  f o r c e  w i t h  pre-school  and school -age  c h i l d r e n  i s  i n c r e a s i n g .  The 
proposed  l e a v e ,  by d e f i n i t i o n ,  would have be a v a i l a b l e  t o  b o t h  p a r e n t s .  
S i n c e  a d o p t i v e  p a r e n t s  have  t h e  same family-bonding needs  a s  b i o l o g i c a l  
p a r e n t s ,  t h e y  a l s o  would have  been e l i g i b l e  f o r  p a r e n t a l  l e a v e .  Under 
H.R. 43001s.  2278, an  employee would have been e n t i t l e d  t o  a  p a r e n t a l  
l e a v e  o f  1 8  workweeks d u r i n g  any 24-month p e r i o d  t o  c a r e  f o r  a  new-born, 
newly a d o p t e d ,  o r  s e r i o u s l y  i ll  c h i l d .  Workers on a  reduced  l e a v e  
s c h e d u l e  c o u l d  have  t a k e n  18 workweeks o v e r  a  p e r i o d  of  36 c o n s e c u t i v e  
workweeks. 

The second l e a v e  b e n e f i t  t o  have  been e s t a b l i s h e d ,  a  temporary  
d i s a b i l i t y  o r  medica l  l e a v e ,  would have a l lowed a l l  worke r s  who were 
t e m p o r a r i l y  d i s a b l e d  f o r  h e a l t h  r e a s o n s ,  i n c l u d i n g  pregnancy ,  a  l e a v e  
b e n e f i t  of 26 weeks f o r  u s e  i n  any one c a l e n d a r  y e a r .  T h i s  p r o v i s i o n  was 
i n t e n d e d  t o  r e s o l v e  t h e  i s s u e  of d i f f e r e n t i a l  t r e a t m e n t  of  p r e g n a n t  
w o r k e r s ,  who have  been g r a n t e d  more gene rous  b e n e f i t s  t h a n  o t h e r  
t e m p o r a r i l y  d i s a b l e d  workers  under  some S t a t e  s t a t u t e s .  The p r a c t i c e  of 
d i f f e r e n t i a l  t r e a t m e n t  was r e c e n t l y  upheld by t h e  Supreme Cour t  i n  
C a l i f o r n i a  F e d e r a l  Sav ings  and Loan v. Guerra  (55  U.S.L.W. 4077) .  

[The  U.S. Supreme Court  i n  C a l i f o r n i a  F e d e r a l  Sav ings  and Loan 
A s s o c i a t i o n  v. Gue r r a  found t h a t  a  C a l i f o r n i a  s t a t u t e  t h a t  r e q u i r e s  
employe r s  cove red  by T i t l e  VII t o  g r a n t  employees up t o  f o u r  months of - - 
j o b - p r o t e c t e d  d i s a b i l i t y  l e a v e  i s  no t  preempted by t h e  Pregnancy  
D i s c r i m i n a t i o n  Act (PDA), an amendment t o  T i t l e  VII which g e n e r a l l y  
p r o v i d e s  t h a t  p r egnan t  workers  must be t r e a t e d  t h e  same a s  worke r s  w i t h  
o t h e r  non-employment-related d i s a b i l i t i e s .  Noting t h a t  t h e  PDA o n l y  
preempts  S t a t e  laws t h a t  a r e  i n c o n s i s t e n t  w i th  i t s  pu rposes ,  t h e  Cour t  
a g r e e d  w i t h  t h e  c o u r t  of a p p e a l s  t h a t  t h e  PDA was i n t e n d e d  t o  ex t end  
b e n e f i t s ,  n o t  c o n t r a c t  them, e .g . ,  t o  be "a f l o o r  benea th  which pregnancy  
d i s a b i l i t y  b e n e f i t s  may n o t  d rop ,  no t  a  c e i l i n g  above which t h e y  may n o t  
r i s e . "  The Court  observed  t h a t  t h e  i n t e n t  of  T i t l e  V I I  and t h e  C a l i f o r n i a  
s t a t u t e  a r e  t o  make women equa l  i n  t h e  workplace ,  n o t  t o  g i v e  them f a v o r e d  



t r e a t m e n t  o v e r  men. By t a k i n g  pregnancy i n t o  a c c o u n t ,  t h e  Court  o b s e r v e d ,  
t h e  C a l i f o r n i a  s t a t u t e  a l l o w s  women, a s  we l l  a s  men, t o  have f a m i l i e s  
w i t h o u t  l o s i n g  t h e i r  j obs .  The Court  no t ed  t h a t  s i n c e  employers  a r e  f r e e  
t o  g i v e  comparable  b e n e f i t s  t o  o t h e r  employees,  t h e  C a l i f o r n i a  s t a t u t e  
does  n o t  compel employers  t o  t r e a t  p regnant  workers  b e t t e r  t h a n  o t h e r  
d i s a b l e d  workers  -- i t  mere ly  s e t s  a  minimum l e v e l  of  b e n e f i t s  f o r  
p regnan t  w o r k e r s . ]  

Under H . R .  4300/S.  2278, both k i n d s  of proposed l e a v e  would have  
i n c l u d e d  c o n t i n u a t  i o n  of h e a l t h  i n s u r a n c e  b e n e f i t s  and t h e  r i g h t  t o  
re-employment a t  e i t h e r  t h e  same o r  a  comparable job.  The b i l l  would have 
cove red  f u l l - t i m e  and r e g u l a r  pa r t - t ime  employees and employers  i n  b o t h  
t h e  p r i v a t e  and p u b l i c  s e c t o r s .  Employers of f i v e  o r  more employees would 
have been a f f e c t e d  by t h e  p r o v i s i o n s  o f  t h e  Act. Excluded from cove rage  
would have  been pe r sons  e l e c t e d  t o  p u b l i c  o f f i c e  and t h e i r  i m n e d i a t e  
p o l i c y  a d v i s o r s .  To t h e  e x t e n t  p o s s i b l e ,  employees would have  been 
r e q u i r e d  t o  p r o v i d e  r e a s o n a b l e  n o t i c e  and t o  make an e f f o r t  t o  accommodate 
t h e  needs  of t h e  employer .  

H.R .  43001s.  2278 f u r t h e r  would have provided  bo th  c i v i l  and 
a d m i n i s t r a t i v e  en fo rcemen t .  Remedies f o r  v i o l a t i o n s  would have i n c l u d e d  
r e i n s t a t e m e n t ,  back-pay and b e n e f i t s ,  and g e n e r a l  damages. 

The b i l l  a l s o  would have  e s t a b l i s h e d  a comniss ion  t o  recomnend means 
of p r o v i d i n g  s a l a r y  rep lacement  f o r  employees t a k i n g  p a r e n t a l  and medica l  
d i s a b i l i t y  Leaves. 

H . R .  4300 was vo ted  o u t  by House Committees on Educat ion  and Labor 
and P o s t  O f f i c e  and C i v i l  S e r v i c e .  Before  v o t i n g  o u t  t h e  b i l l ,  t h e  
Educa t ion  and Labor Comni t tee  amended t h e  s e c t i o n s  under  i t s  j u r i s d i c t i o n .  
Al though a r u l e  was g r a n t e d  (H.Res. 552) p r o v i d i n g  f o r  c o n s i d e r a t i o n  o f  
H.R .  4300,  t h e  9 9 t h  Congress  ad jou rned  b e f o r e  t a k i n g  f u r t h e r  a c t i o n .  

A c t i v i t y  i n  t h e  1 0 0 t h  Congress  

The b i l l  amended by t h e  House Educat ion  and Labor C o r n i t t e e  ( T i t l e s  
I ,  111, and IV) and vo ted  o u t  by t h e  Pos t  O f f i c e  and C i v i l  S e r v i c e  
Comni t t ee  ( T i t l e  1 1 )  was r e i n t r o d u c e d  i n  t h e  100 th  Congress  a s  H.R. 925 ,  
t h e  "Family and Medical  Leave Act of 1987." A v a r i a t i o n  was i n t r o d u c e d  i n  
t h e  S e n a t e  a s  S. 249,  t h e  " P a r e n t a l  and Medical Leave Act of 1987." Both 
t h e s e  p r o p o s a l s  d i f f e r  from H.R. 4300, a s  o r i g i n a l l y  proposed ,  by 
i n c r e a s i n g  t h e  exemption f o r  sma l l  employers  from 5 t o  15 worke r s  ( a n  
e s t i m a t e d  78% of t h e  p r i v a t e  work f o r c e  i s  employed by f i r m s  w i t h  15 o r  
more employees)  and r e q u i r i n g  c e r t i f i c a t i o n  of  medica l  c o n d i t i o n s  b e f o r e  
l e a v e  c o u l d  be t aken .  Employees a l s o  would have t o  p r o v i d e  p r i o r  n o t i c e  
and t o  s c h e d u l e  l e a v e  t o  accommodate t h e  employer  when t h e  need f o r  l e a v e  
i s  f o r e s e e a b l e ,  and i t  i s  m e d i c a l l y  f e a s i b l e  t o  do SO.  

H.R.  925 and S.  249 a l s o  d i f f e r  w i th  each  o t h e r  on s e v e r a l  p o i n t s .  
H.R.  925 would a l l o w  employees unpaid f a m i l y  l e a v e  t o  c a r e  f o r  a  s e r i o u s l y  
i l l  p a r e n t  a s  we l l  a s  f o r  a  s e r i o u s l y  i l l  c h i l d ,  would i n s t i t u t e  a  v e s t i n g  
p e r i o d  of t h r e e  months b e f o r e  a  worker cou ld  become e l i g i b l e  f o r  l e a v e ,  
would l i m i t  t h e  combined p a r e n t a l  and d i s a b i l i t y  l e a v e  an  employee might  



t a k e  t o  36 weeks p e r  y e a r ,  and would l i m i t  t h e  e n t i t l e m e n t  t o  p a r e n t a l  
l e a v e  t o  t h e  12-month p e r i o d  f o l l o w i n g  t h e  b i r t h  o r  placement  of a  c h i l d .  
S. 249, on t h e  o t h e r  hand,  would cove r  a l l  f u l l  and p a r t - t i m e  employees 
w i t h o u t  a  v e s t i n g  p e r i o d ,  would n o t  permi t  p a r e n t a l  l e a v e  t o  be  used  t o  
c a r e  f o r  a  c h i l d  o v e r  age  18 who i s  i n c a p a b l e  of s e l f - c a r e  because  of a  
p h y s i c a l  o r  menta l  d i s a b i l i t y ,  and would s e t  up an a d v i s o r y  p a n e l  r a t h e r  
t h a n  a  commission t o  recommend means of  p r o v i d i n g  s a l a r y  r ep l acemen t  f o r  
employees t a k i n g  l e a v e .  

A t h i r d  b i l l  conce rn ing  p a r e n t a l  l e a v e ,  H . R .  284, t h e  "Family and 
Medica l  Leave Job  Act , "  a l s o  has  been i n t r o d u c e d  i n  t h e  100 th  Congress .  
H . R .  284 would e n t i t l e  employees t o  f a m i l y  l e a v e  i n  c a s e s  i n v o l v i n g  t h e  
b i r t h ,  a d o p t i o n ,  o r  s e r i o u s  h e a l t h  c o n d i t i o n  of a  son ,  d a u g h t e r ,  o r  p a r e n t  
and temporary  medica l  l e a v e  i n  c a s e s  i n v o l v i n g  i n a b i l i t y  t o  work because  
of  a  s e r i o u s  h e a l t h  c o n d i t i o n .  Exempted from coverage  would be employers  
w i t h  l e s s  t h a n  50  employees ( a n  e s t i m a t e d  56% of t h e  p r i v a t e  work f o r c e  i s  
employed by f i r m s  w i t h  50 o r  more employees) .  C o n g r e s s i o n a l  employees 
would be cove red  under  r u l e s  e s t a b l i s h e d  by Congress  and r e l a t e d  t o  t h e  
p r i n c i p l e s  of t h e  Act .  Family l e a v e  would be l i m i t e d  t o  e i g h t  workweeks 
i n  any  24-month p e r i o d .  E n t i t l e m e n t  t o  medica l  l e a v e  would be l i m i t e d  t o  
13  workweeks i n  any 12-month p e r i o d .  The f i r s t  t h r e e  weeks a f t e r  
c h i l d b i r t h  would be  c o n s i d e r e d  medica l  l e a v e ,  w i t h  a d d i t i o n a l  weeks 
p rov ided  i f  a  medica l  c a r e  p r o v i d e r  c e r t i f i e d  t h e  need.  Spouses  employed 
by t h e  same employer  cou ld  t a k e  e i g h t  a g g r e g a t e  workweeks i n  any  24-month 
p e r i o d .  An employer  cou ld  deny r e i n s t a t e m e n t  t o  t h e  same o r  a  comparable  
j ob  t o  t h e  h i g h e s t  p a i d  20 p e r c e n t  of  h i s  o r  h e r  employees i f  n e c e s s a r y  t o  
p r e v e n t  s u b s t a n t i a l  i n j u r y  t o  t h e  employe r ' s  o p e r a t i o n s .  The l e g i s l a t i o n  
would s e t  up a  t a s k  f o r c e  t o  s t u d y  and t o  r e p o r t  t o  Congress  r e g a r d i n g  t h e  
f e a s i b i l i t y  o f  r e q u i r i n g  sma l l  employers  t o  p r o v i d e  a  minimum number o f  
p r o t e c t e d  f a m i l y  and temporary  medica l  l e a v e  p e r i o d s  t o  t h e i r  employees.  

Pro-Con A n a l y s i s  

Those who f a v o r  t h e  e s t a b l i s h m e n t  of p a r e n t a l  and temporary  med ica l  
d i s a b i l i t y  l e a v e  b e n e f i t s  c i t e  t h e  need t o  accommodate f a r - r e a c h i n g  
changes  i n  t h e  f a m i l y  and t h e  workforce .  They b e l i e v e  t h a t  F e d e r a l  
l e g i s l a t i o n  i s  n e c e s s a r y  t o  i n s u r e  t h a t  a l l  workers  have equa l  a c c e s s  t o  
s u c h  b e n e f i t s ,  e l i m i n a t i n g  i n e q u a l i t i e s  based on such  f a c t o r s  a s  
geography,  i n d u s t r y ,  o r  company s i z e .  Proponents  a l s o  a r g u e  t h a t  
a l t h o u g h  some S t a t e s  have  provided  s t a t u t o r y  m a t e r n i t y  l e a v e  b e n e f i t s ,  
where such  l e a v e  b e n e f i t s  do n o t  i n c l u d e  t h e  same b e n e f i t s  f o r  a l l  worke r s  
d i s a b l e d  f o r  nonoccupa t iona l  medica l  r e a s o n s ,  women may be  d i s a d v a n t a g e d  
i n  t h e  workplace  because  t h e y  may be viewed by employers  a s  p o t e n t i a l l y  
more e x p e n s i v e  employees.  They n o t e  t h a t  t h e  b i l l  i n c l u d e s  a  s m a l l  
employer  exempt ion  t o  e a s e  t h e  burden of cove r ing  pe r sonne l  a b s e n c e s  f o r  
t h o s e  b u s i n e s s e s .  They a l s o  b e l i e v e  t h a t  e s t i m a t e s  of c o s t s  shou ld  t a k e  
i n t o  c o n s i d e r a t i o n  s o c i e t a l  b e n e f i t s  and such  f a c t o r s  b e n e f i t t i n g  
employers  a s  improved workforce  s t a b i l i t y  due t o  i n c r e a s e d  mora le  and 
l o y a l t y .  

O p p o n e n t s  n o t e  t h a t  a l l  employee b e n e f i t s ,  however s o c i a l l y  
d e s i r a b l e  t h e y  may be ,  a r e  c o s t l y  f o r  employers  who must p a s s  on t h e s e  
expenses  t o  cus tomers .  Because t h i s  p roposa l  would have wide impac t ,  i t s  



economic c o s t s  would be h i g h ,  t h e y  a r g u e .  I n  a d d i t i o n ,  t h e y  o b s e r v e  t h a t  
g u a r a n t e e i n g  t h e  job of  an employee on long-term p a r e n t a l  o r  temporary  
med ica l  d i s a b i l i t y  l e a v e  may a l s o  be more burdensome f o r  sma l l  b u s i n e s s e s  
( r e p r e s e n t i n g  t h e  m a j o r i t y  o r  b u s i n e s s e s ) ,  w i t h  t h e i r  l i m i t e d  p e r s o n n e l  
r e s o u r c e s ,  t h a n  f o r  l a r g e  b u s i n e s s e s .  Those opposed a l s o  a r g u e  t h a t  
p r o v i s i o n  of s p e c i f i c  b e n e f i t s  shou ld  remain v o l u n t a r y  on t h e  p a r t  o f  
employers  o r  be s u b j e c t  t o  labor-management n e g o t i a t i o n ,  r a t h e r  t h a n  be  
mandated by t h e  F e d e r a l  Government. 

LEG1 SLATION 

H.R. 925 (Clay) 
Family and Medical Leave Act of 1987. App l i e s  t o  employers  w i t h  15 

o r  more employees.  E n t i t l e s  employees t o  18  weeks of p a r e n t a l  l e a v e  
d u r i n g  any  24-month pe r iod  i n  c a s e s  i n v o l v i n g  t h e  b i r t h ,  a d o p t i o n ,  o r  
s e r i o u s  i l l n e s s  of a  c h i l d  o r  t h e  s e r i o u s  h e a l t h  c o n d i t i o n  o f  a  p a r e n t ;  
and 26 weeks of temporary  medica l  l e a v e  d u r i n g  any one c a l e n d a r  y e a r  i n  
c a s e s  i n v o l v i n g  t h e  i n a b i l i t y  t o  work due t o  a  s e r i o u s  h e a l t h  c o n d i t i o n .  
P r o v i d e s  t h a t  such  l e a v e  may be l e a v e  w i t h o u t  pay,  P r o v i d e s  f o r  
p r o t e c t i o n  o f  employees1 employment and b e n e f i t  r i g h t s  d u r i n g  and a f t e r  
such  l e a v e s .  Covers  employers  i n  t h e  p u b l i c  and p r i v a t e  s e c t o r s .  
P r o v i d e s  f o r  a d m i n i s t r a t i v e  and c i v i l  enforcement .  A u t h o r i z e s  a  
comni s s ion  t o  d e t e r m i n e  ways of  p r o v i d i n g  s a l a r y  rep lacement  f o r  employees 
who t a k e  p a r e n t a l  and d i s a b i l i t y  l e a v e s .  I n t roduced  Feb. 3 ,  1987;  
r e f e r r e d  j o i n t l y  t o  t h e  C o r n i t t e e s  on Educat ion  and Labor and Pos t  O f f i c e  
and C i v i l  S e r v i c e .  J o i n t  h e a r i n g s  h e l d  Feb. 25 and Mar. 5 ,  1987 by t h e  
Educa t ion  and Labor Subcommittees on Labor-Management R e l a t i o n s  and on 
Labor S t a n d a r d s .  

S .  249 (Dodd) 
P a r e n t a l  and Medical  Leave Act of 1987. App l i e s  t o  employers  w i t h  15 

o r  more employees.  E n t i t l e s  employees t o  18  weeks of p a r e n t a l  l e a v e  
d u r i n g  any  24-month p e r i o d  i n  c a s e s  i n v o l v i n g  t h e  b i r t h ,  a d o p t i o n ,  o r  
s e r i o u s  i l l n e s s  of a  c h i l d ;  and 26 weeks of temporary  medica l  l e a v e  d u r i n g  
any one  c a l e n d a r  y e a r  i n  c a s e s  i n v o l v i n g  i n a b i l i t y  t o  work due t o  a  
s e r i o u s  h e a l t h  c o n d i t i o n .  P r o v i d e s  t h a t  such  l e a v e  may be l e a v e  w i t h o u t  
pay. P r o v i d e s  f o r  p r o t e c t i o n  of employees1  employment and b e n e f i t  r i g h t s  
d u r i n g  and a f t e r  such l e a v e .  Covers employers  i n  t h e  p u b l i c  and p r i v a t e  
s e c t o r s .  P rov ides  c i v i l  and a d m i n i s t r a t i v e  remedies .  E s t a b l i s h e s  an 
a d v i s o r y  pane l  t o  s t u d y  and recomnend sys tems f o r  p r o v i d i n g  s a l a r y  
r ep l acemen t  f o r  employees who t a k e  p a r e n t a l  and medica l  l e a v e s .  S. 249 
i n t r o d u c e d  J a n .  6 ,  1987; r e f e r r e d  t o  Committee on Labor and Human 
Resources .  

H . R .  284 (Roukema) 
Family  and Medical  Leave Job  S e c u r i t y  Act of 1987. A p p l i e s  t o  

employers  w i t h  50 o r  more employees. E n t i t l e s  employees t o  e i g h t  weeks of 
p a r e n t a l  l e a v e  d u r i n g  any 24-month p e r i o d  because  of t h e  b i r t h  of  a  c h i l d ,  
p lacement  of a  c h i l d  f o r  f o s t e r  c a r e  of a d o p t i o n ,  o r  i l l n e s s  of  a  c h i l d  o r  
p a r e n t  w i t h  a  s e r i o u s  h e a l t h  c o n d i t i o n ;  and ,  i n  t h e  c a s e  o f  a  f ema le  
employee,  t h r e e  weeks of  temporary  d i s a b i l i t y  l e a v e  a f t e r  t h e  b i r t h  of  a  
c h i l d .  P r o v i d e s  t h a t  such  l e a v e  may be l e a v e  wi thou t  pay. P e r m i t s  an 



employer to limit the aggregate number of workweeks of all types of leave 
to not less than 26 workweeks in any 24-month period. Provides for the 
protection of employees' employment and benefit rights during and after 
such leave. Covers employers in the public and private sectors. 
Provides civil and administrative remedies. Establishes a Task Force on 
Family and Medical Leave for Employees of Small Employers. Includes 
coverage of employees of Congress. Introduced Jan. 6, 1987; referred to 
Comnittee on Education and Labor. 
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