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EQUAL RIGHTS FOR WOMEN 

Amendments t o  t h e  C o n s t i t u t i o n  t o  p r o v i d e  e q u a l i t y  of r i g h t s  f o r  
women have  been r e r n t r o d u c e d  i n  e v e r y  Congress  from t h e  6 7 t h  i n  1923 t o  
t h e  1 0 0 t h  i n  1987. Also proposed i n  r e c e n t  y e a r s ,  a i t h o u g h  n o t  t o  d a t e  i n  
t h e  1 0 0 t h  Congress ,  ha s  been l e g i s l a t i o n  t o  improve women's r i g h t s  w i t h o u t  
a m e n d i n g  t h e  C o n s t i t u t i o n :  a  s t a t u t e  t o  f o r b i d  enforcement  of  a  
c l a s s i f i c a t i o n  based  on s e x  -- e x c e p t  where n e c e s s a r y  t o  a c h i e v e  a 
I I c o m p e l l i n g  s t a t e  i n t e r e s t , "  and a  measure p r o v i d i n g  f o r  s e l e c t i v e  
r e v i s i o n  of e x i s t i n g  F e d e r a l  l aws  t h a t  d i s c r i m i n a t e  on t h e  b a s i s  of  s e x .  



ISSUE DEFINITIOt4 

Women's r i g h t s  p r o p o s a l s  b e f o r e  t h e  Congress  have r a i s e d  q u e s t i o n s  a s  
t o  how t o  b e s t  p r o v i d e  l e g a l  e q u i t y  f o r  women and what e f f e c t  e a c h  o f  
t h e s e  app roaches  might have  on e x i s t i n g  and f u t u r e  laws conce rn ing  women. 

BACKGROUND AND ANALYSIS 

P r o p o s a l s  t o  c l a r i f y  t h e  s t a t u s  and l e g a l  r i g h t s  of women e x t e n d  
h i s t o r i c a l l y  f rom 1776 and A b i g a i l  Adams' famous l e t t e r  t o  h e r  husband a t  
t h e  Second C o n t i n e n t a l  Congress  admonishing lawmakers t o  "Remember t h e  
Ladies"  t o  p re sen t -day  e f f o r t s  t o  add an Equal R i g h t s  Amendment t o  t h e  
C o n s t i t u t i o n .  I n  t h e  1 9 t h  Cen tu ry ,  an  a t t e m p t  was made t o  i n c l u d e  
e q u a l i t y  f o r  women i n  t h e  1 4 t h  Amendment, which had been des igned  t o  
g u a r a n t e e  r i g h t s  and p r i v i l e g e s  t o  newly l i b e r a t e d  b l a c k  ma le s .  I n  
wording t h e  1 4 t h  Amendment, however, Congress  d e p a r t e d  from p r e v i o u s  
c o n s t i t u t i o n a l  usage  r e f e r r i n g  t o  "persons"  o r  " c i t i z e n s "  and i n  S e c t i o n  2  
r e f e r r e d  t h r e e  t i m e s  t o  "male i n h a b i t a n t s "  o r  "male c i t i z e n s . "  I n  1878,  
an amendment was proposed  s p e c i f i c a l l y  a f f i r m i n g  t h e  r i g h t  of  women' t o  
v o t e ,  which became t h e  "Suf f r age , "  o r  1 9 t h  Amendment, upon r a t i f i c a t i o n  i n  
1920. 

An Equal R i g h t s  Amendment (ERA) was f i r s t  proposed i n  Congress  i n  
i 923 .  I t  was i n t r o d u c e d  i n  v a r i o u s  forms i n  subsequent  C o n g r e s s e s ,  
f i n a l l y . w i n n i n g  pas sage  i n  t h e  92d Congress  i n  1972. Under t h e  r e s o l v i n g  
c l a u s e ,  a  7-year  d e a d l i n e  was s e t  f o r  r a t i f i c a t i o n .  I n  1978,  when i t  had 
been approved  by 35 S t a t e s ,  t h r e e  l e s s  t han  t h e  n e c e s s a r y  t h r e e - q u a r t e r s  
( 3 8 ) ,  Congress  vo t ed  t o  ex t end  t h e  d e a d l i n e .  No a d d i t i o n a l  S t a t e s  v o t e d  
f o r  r a t i f i c a t i o n  b e f o r e  t h e  new d e a d l i n e ,  however, and t h e  measure  d i e d  on 
June  30 ,  1982. 

( F o r  a  d e t a i l e d  d i s c u s s i o n  of t h e  1972 proposed Equal  R i g h t s  
Amendment, i t s  l e g i s l a t i v e  h i s t o r y ,  major  arguments  o f f e r e d  f o r  and 
a g a i n s t ,  and q u e s t i o n s  r a i s e d  by t h e  e x t e n s i o n  o f  t h e  r a t i f i c a t i o n  p e r i o d ,  
see CRS Report  85-154 GOV, The Proposed Equal R i g h t s  Amendment, by L e s l i e  
G lads tone . )  

I n  t h e  100 th  Congress ,  an Equal R i g h t s  Amendment (H.J.Res. 1 and 
S.J.Res. 1 )  h a s  been r e i n t r o d u c e d  i n  t h e  same form a s  t h e  1972 p r o p o s a l .  
I t  would p r o v i d e  " e q u a l i t y  o f  r i g h t s  under  t h e  law" f o r  men and women. 

The Reagan A d m i n i s t r a t i o n  i s  opposed t o  t h e  Amendment and h a s  n o t  
t a k e n  a  p o s i t i o n  on t h e  s t a t u t o r y  p r o p o s a l ,  t h e  Equal R i g h t s  Act .  I n  t h e  
9 7 t h  and 9 8 t h  Congres se s ,  t h e  A d m i n i s t r a t i o n  endor sed  l e g i s l a t i o n  t o  
r e v i s e  s p e c i f i c  d i s c r i m i n a t o r y  laws .  To a s s i s t  i n  t h i s  p r o c e s s ,  t h e  
P r e s i d e n t  c r e a t e d  a  Task Force  on Legal  Equ i ty  [ E x e c u t i v e  Orde r  123361 t o  
r ev i ew  s e x  d i s c r i m i n a t o r y  F e d e r a l  laws ,  r e g u l a t i o n s ,  and p r a c t i c e s  and t o  
implement changes  o r d e r e d  by t h e  P r e s i d e n t .  

Debate  i n  t h e  100 th  Congress  i s  expec t ed  t o  f o c u s  on t h e  need f o r  
comprehens ive  cove rage  of  women's r i g h t s  by means of  a  c o n s t i t u t i o n a l  



amendment v e r s u s  a  case-by-case l e g i s l a t i v e  r e s p o n s e ,  which can  t a k e  i n t o  
c o n s i d e r a t i o n  l e g i t i m a t e  d i f f e r e n c e s  between men and women. 

An Equal  R i g h t s  Amendment 

The proposed Equal R i g h t s  Amendment, a s  r e i n t r o d u c e d  i n  H.J.Res. 1 and 
8.J .Res.  1, p r o v i d e s  t h a t  -- 

S e c t i o n  1. E q u a l i t y  of r i g h t s  under  t h e  law s h a l l  n o t  be d e n i e d  
o r  a b r i d g e d  by t h e  Uni ted  S t a t e s  o r  by any  S t a t e  on 
accoun t  of s e x .  

S e c t i o n  2 .  The Congress  s h a l l  have t h e  power t o  e n f o r c e ,  by 
a p p r o p r i a t e  l e g i s l a t i o n ,  t h e  p r o v i s i o n s  of t h i s  
a r t i c l e .  

S e c t i o n  3 .  Thi s  amendment s h a l l  t a k e  e f f e c t  two y e a r s  a f t e r  t h e  
d a t e  of  r a t i f i c a t i o n .  

T h i s  wording of t h e  amendment i s  i d e n t i c a l  t o  t h a t  pa s sed  by t h e  92d 
Congress  i n  1972. I n  1971,  i n  r e s p o n s e  t o  o b j e c t i o n s  from S e n a t o r  E r v i n  
and s e v e r a l  c o n s t i t u t i o n a l  l awyer s ,  t h e  wording of t h e  en fo rcemen t  
l anguage  c o n t a i n e d  i n  t h e  second s e c t i o n  (which had r e a d  s i n c e  1943: 
"Congress  and t h e  s e v e r a l  S t a t e s  s h a l l  have  power w i t h i n  t h e i r  r e s p e c t i v e  
j u r i s d i c t i o n s ,  t o  e n f o r c e  t h i s  a r t i c l e  by a p p r o p r i a t e  l e g i s l a t i o n " )  was 
changed t o  conform t o  t h e  enforcement  language  of most t h e  o t h e r  26 
c o n s t i t u t i o n a l  amendments now i n  e f f e c t .  

E a r l i e r  Congresses  found l i t t l e  d i sag reemen t  w i t h  t h e  g e n e r a l  i n t e n t  
of  t h e  proposed  amendment. A S e n a t e  J u d i c i a r y  Committee r e p o r t  i n  1972 
( s e e  R e p o r t s  and Congres s iona l  Documents) i n t e r p r e t e d  t h e  s t a t e m e n t  
" E q u a l i t y  o f  r i g h t s  under  t h e  law s h a l l  n o t  be den ied  o r  a b r i d g e d  by t h e  
Un i t ed  S t a t e s  o r  by any  S t a t e  on accoun t  o f  sex" t o  mean t h a t  s e x  shou ld  
n o t  be a  f a c t o r  i n  d e t e r m i n i n g  t h e  l e g a l  r i g h t s  of men and women; t h a t  t h e  
Amendment would a f f e c t  o n l y  governmenta l  a c t i o n ,  w i t h  t h e  p r i v a t e  a c t i o n s  
and p r i v a t e  r e l a t i o n s h i p s  o f  men and women l e f t  u n a f f e c t e d ;  and t h a t  t h e  
o n l y  r e q u i r e m e n t  of  t h e  Amendment was e q u a l  t r e a t m e n t  of i n d i v i d u a l s .  The 
proposed  amendment a l s o  gave Congress  power t o  e n f o r c e  t h e s e  p r o v i s i o n s  
( t h e  S t a t e s  a l r e a d y  p o s s e s s  such  a u t h o r i t y  under  t h e i r  g e n e r a l  p o l i c e  
power) and p r o v i d e d  t h a t  t h e  Amendment shou ld  t a k e  e f f e c t  2 y e a r s  a f t e r  
t h e  d a t e  o f  r a t i f i c a t i o n .  

The e f f e c t  of t h e  Equal R i g h t s  Amendment, a c c o r d i n g  t o  t h e  1972 
S e n a t e  R e p o r t ,  would be t o  r e q u i r e  t h a t  Government a t  a l l  l e v e l s  t r e a t  
women and men e q u a l l y  a s  c i t i z e n s  and i n d i v i d u a l s  unde r  t h e  law. I t  would 
e l i m i n a t e  from t h e  law sex-based c l a s s i f i c a t i o n s  t h a t  s p e c i f i c a l l y  deny 
e q u a l i t y  of r i g h t s  o r  v i o l a t e  t h e  p r i n c i p l e  of  nondiscrimination w i r h  
r e g a r d  t o  s ex .  Thus,  F e d e r a l  o r  S t a t e  laws  o r  o f f i c i a l  p r a c t i c e s  t h a t  now 
make a  d i s c r i m i n a t o r y  d i s t i n c t i o n  between women and men would be  i n v a l i d  
unde r  t h e  Equal R i g h t s  Amendment, and c e r t a i n  r e s p o n s i b i l i t i e s  and 
p r o t e c t i o n s  which once were ,  o r  a r e  now, ex tended  o n l y  t o  members of one  
s e x  would be e i t h e r  ex t ended  t o  bo th  s e x e s  o r  e l i m i n a t e d  e n t i r e l y .  



Although t h e r e  has  been g e n e r a l  agreement  on t h e  i n t e n t  of  t h e  
Amendment, t h e r e  has  been d i sag reemen t  a s  t o  whether  a n  amendment i s  t h e  
b e s t  v e h i c l e  f o r  a s s u r i n g  e q u a l i t y  f o r  women. One p o i n t  of v iew i s  t h a t  
o n l y  a n  amendment can p r o v i d e  p r o t e c t i o n  a g a i n s t  s e x  d i s c r i m i n a t i o n  
comparable  t o  t h a t  now p rov ided  a g a i n s t  d i s c r i m i n a t i o n  on t h e  b a s i s  of 
r a c e  under  t h e  1 4 t h  Amendment. Proponents  of  t h i s  p o s i t i o n  n o t e  t h a t  t h e  
Supreme Court's a p p l i c a t i o n  of  he 1 4 t h  henamenc  L O  c l a i m s  of  s e x  
discrimination has  been i n c o n s i s t e n t ,  and t h a t  i t s  s t a n d a r d  f o r  j udg ing  
s e x  d i s c r i m i n a t i o n  has  been l e s s  s t r i c t  t han  t h e  s t a n d a r d  used i n  j udg ing  
o t h e r  k i n d s  of d i s c r i m i n a t i o n .  S i n c e  t h e  1 4 t h  Amendment was w r i t t e n  t o  
p r o v i d e  "equal  p r o t e c t i o n  o f  t h e  laws" t o  b l a c k  males  -- i t  was ex t ended  
t o  women o n l y  by r e c e n t  i n t e r p r e t a t i o n  -- i t  i s  a rgued  t h a t  t h e  
l e g i s l a t i v e  h i s t o r y  of t h e  1 4 t h  Amendment's e q u a l  p r o t e c t i o n  c l a u s e  
p r o v i d e s  no g u i d e  f o r  a p p l y i n g  i t  t o  s ex  d i s c r i m i n a t i o n ,  n o r  h a s  t h e  Cour t  
i t s e l f  d e v i s e d  a  c o n s i s t e n t  s t a n d a r d  of a n a l y s i s  f o r  u s e  i n  judging  s u c h  
c a s e s .  

P roponen t s  a l s o  b e l i e v e  t h a t  a  c o n s t i t u t i o n a l  d e c l a r a t i o n  t h a t  no 
i n d i v i d u a l  may be d i s c r i m i n a t e d  a g a i n s t  on t h e  b a s i s  of  s e x  i s  n e c e s s a r y  
t o  e s t a b l i s h  t h i s  p r i n c i p l e  permanent ly  a s  a  fundamenta l  p o l i c y  of 
Government. 

I n  r e s p o n s e  t o  t h e  argument t h a t  t h e  amendment app roach  would b e  t o o  
sweeping ,  p roponen t s  o b s e r v e  t h a t  t h e  Amendment would o f  n e c e s s i t y  be 
m o d i f i e d  by o t h e r  r i g h t s  g u a r a n t e e d  under  t h e  C o n s t i t u t i o n  ( t h e  r i g h t  of 
p r i v a c y ,  f o r  example ,  w i t h  r e s p e c t  t o  s e x  s e g r e g a t i o n  of r e s t  rooms and 
i n s t i t u t i o n a l  a c c o m m o d a t i o n s )  a n d  a p p l i e d  w i t h i n  t h e  r u l e s  o f  
c o n s t i t u t i o n a l  p r a c t i c e .  

Opponents  of an  Amendment a r g u e  t h a t  t h e  p r e s e n t  method of a p p l y i n g  
t h e  1 4 t h  Amendment, on a  case-by-case b a s i s  and u s i n g  t h e  c u r r e n t  s t a n d a r d  
of r ev i ew ,  o f f e r s  more f l e x i b i l i t y  o f  i n t e r p r e t a t i o n  t h a n  t h e  proposed  
ERA, which would b a r  a l l  d i s t i n c t i o n s  based on sex .  T h i s  i d e a  i s  c l o s e l y  
a l l i e d  w i t h  t h e  view t h a t  women and men should  n o t  a lways  r e c e i v e  e q u a l  
t r e a t m e n t ,  due t o  d i f f e r e n c e s  i n  p h y s i c a l  c h a r a c t e r i s t i c s  and t r a d i t i o n a l  
s o c i a l  r o l e s .  They n o t e  t h a t  by u s i n g  c u r r e n t  1 4 t h  Amendment r e v i e w  
s t a n d a r d s ,  t h e  Supreme Cour t  ha s  been a b l e  t o  uphold t h e  r e g i s t r a t i o n  o f  
ma le s  f o r  t h e  d r a f t ,  b u t  n o t  f ema le s  and t o  p r e s e r v e  a  S t a t e  t a x  exempt ion  
t h a t  b e n e f i t s  some widows, b u t  n o t  comparably s i t u a t e d  widowers. 

Another  v iew of t h e  Amendment h o l d s  t h a t  t h e  Amendment i n  i t s  p r e s e n t  
form would n o t  n e c e s s a r i l y  p rov ide  a d d i t i o n a l  p r o t e c t i o n  a g a i n s t  s e x  
d i s c r i m i n a t i o n .  According t o  t h i s  view, t h e  Amendment a s  proposed  may b e  
r edundan t  because  i n  1971 t h e  Cour t  began t o  a p p l y  t h e  1 4 t h  Amendment t o  
c l a s s i f i c a t i o n s  based on sex .  By t h i s  argument ,  t h e  Amendment a s  proposed  
c o u l d  have been i n t e r p r e t e d  by t h e  Court  e i t h e r  a s  a  r e i n f o r c e m e n t  of  
c u r r e n t  s t a n d a r d s  of  rev iew o r  a s  a  mandate f o r  more s t r i n g e n t  ones .  To 
i n s u r e  t h e  s t r i c t e s t  s c r u t i n y  of d i s c r i m i n a t i o n  on t h e  b a s i s  o f  s e x ,  t h e y  
b e l i e v e  new wording would have t o  be added t o  s p e c i f y  an " e f f e c t s "  t e s t ,  
i . e . ,  t h a t  any law hav ing  a  d i s c r i m i n a t o r y  e f f e c t  would be  i n  be i n  
v i o l a t i o n  of t h e  Equal P r o t e c t i o n  Clause  of  t h e  1 4 t h  Amendment. 

The p o s s i b l e  i n f l u e n c e  of t h e  Amendment on s p e c i f i c  a r e a s  o f  law,  
e s p e c i a l l y  t h o s e  conce rn ing  m i l i t a r y  s e r v i c e ,  a b o r t i o n  and a b o r t i o n  



f u n d i n g ,  homosexual r i g h t s ,  and S t a t e s '  r i g h t s  i s  a l s o  q u e s t i o n e d .  
Arguments c o n c e r n i n g  t h e s e  i s s u e s  may be summarized a s  f o l l o w s :  

M i l i t a r y  S e r v i c e  

Accord ing  t o  t h e  1972 S e n a t e  J u d i c i a r y  Comni t tee  Repor t  on t h e  
e f f e c c s  of t h e  ERA, i f  t h e  ERA were i n  e f f e c r  and a d r a f t  were r e l n s c a t e d ,  
Congress  would be r e q u i r e d  t o  t r e a t  e q u a l l y  women and men who met p h y s i c a l  
and  o t h e r  r e q u i r e m e n t s  and who were n o t  exempt o r  d e f e r r e d  by law. 
Concern h a s  been vo iced  t h a t  t h e  Amendment a l s o  would r e q u i r e  t h a t  women 
be  a s s i g n e d  combat r o l e s  i n  t h e  same manner and i n  t h e  same numbers a s  
men. Those who d i s a g r e e  w i t h  t h i s  premise  a r g u e  t h a t  a s s ignmen t  t o  
p a r t i c u l a r  k i n d s  of  d u t y ,  i n c l u d i n g  combat o r  comba t - r e l a t ed  d u t y ,  would 
be d e t e r m i n e d  by t h e  needs  of t h e  s e r v i c e s  themselves  and by Congres s ,  
which i s  empowered under  A r t i c l e  I of  t h e  C o n s t i t u t i o n  " t o  p r o v i d e  f o r  t h e  
comnon d e f e n s e . "  Proponents  o f  t h e  amendment n o t e  t h a t  i n  R o s t k e r  v .  
G o l d b e r q  ( 4 5 3  U.S. 5 7 1 ,  a  1981 Supreme Cour t  c a s e  t e s t i n g  t h e  
c o n s t i t u t i o n a l i t y  of  r e q u i r i n g  t h e  r e g i s t r a t i o n  o f  males  but  n o t  f e m a l e s  
f o r  t h e  d r a f t ,  t h e  Cour t  d i s m i s s e d  t h e  argument t h a t  t h e  law was 
d i s c r i m i n a t o r y ,  r u l i n g  t h a t  "Congress was e n t i t l e d ,  i n  t h e  e x e r c i s e  of i t s  
C o n s t i t u t i o n a l  powers,  t o  f o c u s  on t h e  q u e s t i o n  of  m i l i t a r y  need r a t h e r  
t h a n  ' equi ty ." '  P roponen t s  c i t e  t h i s  a s  an example o f  t h e  way i n  which 
r i g h t s  unde r  t h e  ERA would be  modi f ied  by o t h e r  p r o v i s i o n s  of  t h e  
C o n s t i t u t i o n .  

. A b o r t i o n  

The impact  of t h e  ERA on a b o r t i o n  and a b o r t i o n  f u n d i n g  depends  t o  
some e x t e n t  upon t h e  l e g i s l a t i v e  h i s t o r y  e s t a b l i s h e d  by Congress .  I t  
would a l s o  depends on whether  t h e  Supreme.Cour t ,  i n  d e c i d i n g  c a s e s  o f  s e x  
d i s c r i m i n a t i o n  unde r  a n  ERA, chose  t o  a p p l y  an  " i n t e n t "  t e s t ,  i . e . ,  
f o r c i n g  t h e  p a r t y  t o  show t h a t  t h e r e  was a  d i s c r i m i n a t o r y  i n t e n t  o r  mo t ive  
on t h e  p a r t  of t h e  Government, o r  whether  t h e  Court  would have  found t h a t  
an " e f f e c t s "  t e s t ,  i . e . ,  d i s p r o p o r t i o n a t e  impact ,  was s u f f i c i e n t  t o  
e s t a b l i s h  a  c a s e  of  s e x  d i s c r i m i n a t i o n  under  t h e  ERA. The q u e s t i o n  t o  b e  
answered i n  c a s e s  c h a l l e n g i n g  r e s t r i c t i o n s  on a b o r t i o n  o r  a b o r t i o n  f u n d i n g  
i s  w h e t h e r  d i s c r i m i n a t i o n  based upon pregnancy c o n s t i t u t e s  l e g a l l y  
p r o h i b i t e d  s e x  d i s c r i m i n a t i o n .  C l e a r l y ,  p regnancy  d i s c r i m i n a t i o n  i s  
s e x u a l - r e l a t e d ,  b u t  t h e  c r u c i a l  i s s u e  i s  whether  i t  i s  a  p r o h i b i t e d  
p r a c t i c e  i n  t h e  l e g a l  s e n s e .  

To d a t e ,  t h e r e  have been no S t a t e  c o u r t  d e c i s i o n s  ( i n  S t a t e s  w i t h  
S t a t e  ERA'S) r u l i n g  d e f i n i t i v e l y  on t h e  q u e s t i o n  of whe the r  a  S t a t e  ERA 
i m p a c t s  on a b o r t i o n  a n d / o r  a b o r t i o n  fund ing .  The matter of  whe the r  t h e r e  
might  be a n  impact  h a s  been r a i s e d ,  and arguments  made on b o t h  s i d e s .  
Some p roponen t s  of t h e  ERA contend  t h a t  t h e  ERA would have no impact  on 
a b o r t i o n  a n d / o r  i t s  funding .  They t h e o r i z e  t h a t  t h e  a b i l i t y  t o  become 
p r e g n a n t  stems f rom a  unique  p h y s i c a l  c h a r a c t e r i s t i c  and would t h u s  b e  
exempt from t h e  ERA. Only women can become p r e g n a n t ,  i . e . ,  t h e  
r e p r o d u c t i v e  f u n c t i o n  i s  un ique  t o  females .  Thus, t h e y  a r g u e ,  s i n c e  men 
a r e  n o t  s i m i l a r l y  s i t u a t e d  i n  t h i s  c o n t e x t ,  t h e r e  would be no  s e x  
d i s c r i m i n a t i o n  under  t h e  ERA. T h i s  would be c o n s i s t e n t  w i t h  t h e  o n l y  
Supreme Cour t  p r e c e d e n t  under  t h e  equa l  p r o t e c t i o n  c l a u s e  w i t h  r e s p e c t  t o  
a  r e g u l a t i o n  hav ing  an a d v e r s e  impact  on p regnan t  women. The re  a r e  o t h e r  



ERA proponen t s  who a r g u e  t o  t h e  c o n t r a r y .  They p o i n t e d  o u t  t h a t  t h e  
e f f e c t s  of  d i s c r i m i n a t i n g  on t h e  b a s i s  of  pregnancy were such  t h a t  t h e r e  
i s  g e n d e r  d i s c r i m i n a t i o n .  There  were a l s o  p roponen t s  of t h e  amendment who 
a r g u e  t h a t  t h e  p h y s i c a l  un iqueness  exemption h a s  no a p p l i c a t i o n  because  
t h e  d i s c r i m i n a t i o n  based  on pregnancy i s  n o t  n e c e s s a r i l y  c o n f i n e d  
e x c l u s i v e l y  t o  t h e  r e p r o d u c t i v e  f u n c t i o n  i t s e i f ,  i . e . ,  o n l y  t h e  
r e p r o d u c t i v e  a s p e c t  would q u a l i f y  f o r  t h e  axemption.  

Regard ing  t h e  q u e s t i o n  of a b o r t i o n  fund ing ,  ERA p roponen t s  i n  c e r t a i n  
S t a t e  ERA c a s e s  have  a rgued  i n  c o m p l a i n t s  and b r i e f s  f i l e d  b e f o r e  S t a t e  
c o u r t s  t h a t  t o  d e n y  p u b l i c  f u n d s  f o r  a b o r t i o n  c o n s t i t u t e s  s e x  
d i s c r i m i n a t i o n  ( s i n c e  o n l y  women can  become p r e g n a n t )  and t h e y  b e l i e v e  
t h a t  t o  s i n g l e  o u t  women and t o  deny them funds  f o r  t h i s  purpose  v i o l a t e s  
t h e  S t a t e  ERA'S i n  q u e s t i o n .  On t h e  o t h e r  hand,  opponents  o f  t h e  ERA and 
of a b o r t i o n ,  c i t i n g  t h e s e  v e r y  same arguments ,  a l s o  contend  t h a t  t h e r e  i s  
a  p o s s i b i l i t y  t h a t  t h e  ERA cou ld  broaden a  women's r i g h t  t o  an a b o r t i o n  a s  
w e l l  a s  mandate t h e  e x p e n d i t u r e  of p u b l i c  money f o r  a b o r t i o n .  

Homosexual R i g h t s  

The q u e s t i o n  of whether  homosexual r i g h t s ,  such  a s  homosexual 
m a r r i a g e ,  would be a f f e c t e d  by pas sage  o f  ERA a l s o  h a s  been r a i s e d .  Those 
who b e l i e v e  t h a t  homosexual r i g h t s  would n o t  be a f f e c t e d  a r g u e  t h a t  t h e  
ERA p e r t a i n s  t o  s e x  d i s c r i m i n a t i o n ,  no t  t o  s e x u a l  p r e f e r e n c e .  I n  
a d d i t i o n ,  t h e  r e c o r d  of  t h e  S e n a t e  d e b a t e ,  p r i o r  t o  pas sage  of t h e  ERA i n  
1972,  shows t h a t  t h e  ~ rnendmen t ' s  s p o n s o r s  d i d  n o t  i n t e r p r e t  i t  t o  r e q u i r e  
t h e  l e g a l i z a t i o n  of  homosexual m a r r i a g e s .  I t  i s  b e l i e v e d  q u i t e  p r o b a b l e  
t h a t  t h i s  q u e s t i o n  w i l l  be r a i s e d  a g a i n  d u r i n g  d e b a t e  on t h e  c u r r e n t l y  
proposed  ERA w i t h  s i m i l a r  r e s u l t s .  I n  i n t e r p r e t i n g  l e g i s l a t i o n ,  C o u r t s  
t r a d i t i o n a l l y  r e f e r  t o  t h e  l e g i s l a t i v e  h i s t o r y  t o  d e t e r m i n e  t h e  i n t e n t  o f  
Congress .  

S t a t e s '  R i g h t s  

Some opponen t s  of t h e  ERA a r g u e  t h a t  S e c t i o n  2  of t h e  proposed  
Amendment, s t a t i n g  t h a t  "Congress s h a l l  have power t o  e n f o r c e  t h i s  a r t i c l e  
by a p p r o p r i a t e  l e g i s l a t i o n , "  would augment F e d e r a l  power a t  t h e  expense  of 
t h e  S t a t e s .  P roponen t s  of t h e  Amendment p o i n t  o u t ,  however, t h a t  t h e  1 0 t h  
Amendment a l r e a d y  r e s e r v e s  t o  t h e  S t a t e s  o r  t o  t h e  peop le  " t h e  powers n o t  
d e l e g a t e d  t o  t h e  Un i t ed  S t a t e s  by t h e  ~ o n s t i t u t i o n , "  t h u s  n e c e s s i t a t i n g  
t h a t  t h e  ERA d e l e g a t e  enforcement  a u t h o r i t y  o n l y  t o  t h e  Congres s ,  t h e  
S t a t e s  a l r e a d y  h a v i n g  t h i s  a u t h o r i t y .  

An Equal  R i g h t s  S t a t u t e  

T h i s  p r o p o s a l ,  i n t r o d u c e d  i n  p rev ious  Congres se s ,  h a s  been c o n s i d e r e d  
an  a l t e r n a t i v e  t o  t h e  proposed Amendment and would e x t e n d  by s t a t u t e  t h e  
Equal  P r o t e c t i o n  C lause  of t h e  1 4 t h  Amendment s o  a s  t o  f o r b i d  enforcement  
of "a c l a s s i f i c a t i o n  based on gender ,"  e x c e p t  where such  a  c l a s s i f i c a t i o n  
i s  n e c e s s a r y  t o  a c h i e v e  a  "compel l ing  S t a t e  i n t e r e s t . "  I t  would e s t a b l i s h  
a  un i fo rm na t ionwide  s t a n d a r d  gove rn ing  c l a s s i f i c a t i o n s  based  on sex .  I n  
o t h e r  words,  t h e  s t a n d a r d  now a p p l i e d  by t h e  Cour t  t o  c l a s s i f i c a t i o n s  
based  on r a c e  and n a t i o n a l  o r i g i n  would be a p p l i e d  t o  s e x  a l s o .  T h i s  
p r o p o s a l ,  s h o u l d  i t  become law and shou ld  i t  be a c c e p t e d  by t h e  Supreme 
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C o u r t ,  would have  t h e  e f f e c t  of  e x t e n d i n g  e q u a l  Legal  r i g h t s  t o  women by 
s t a t u t e  r a t h e r  t h a n  by amendment of  t h e  C o n s t i t u t i o n .  

The p r o v i s i o n s  would a f f e c t  a c t i o n s  of F e d e r a l ,  S t a t e ,  and l o c a l  
governments  by p r o h i b i t i n g  t h e  making o r  enforcement  by law of any  
c i a s s i f i c a t l o n  based  on gender  u n l e s s  such  a c i a s s i f i c a t i o n  i s  n e c e s s a r y  
t o  a c h i e v e  a compe l l i ng  i n t e r e s t  o f  t h a t  government ,  and i s  che l e a s t  
burdensome a l t e r n a t i v e  p o s s i b l e .  

I n  a d d i t i o n ,  t h e  Equal R i g h t s  S t a t u t e  i n c l u d e d  p r o v i s i o n s  t o  
s p e c i f i c a l l y  e x c e p t  r e s t r i c t i o n s  p r e s e n t l y  e s t a b l i s h e d  under  T i t l e s  1 0 ,  
50 ,  and 50 appendix  of t h e  Uni ted  S t a t e s  Code which p e r t a i n  t o  war ,  
n a t i o n a l  d e f e n s e ,  and t h e  s e l e c t i v e  s e r v i c e  sys tem.  

Those who s u p p o r t  t h i s  approach  b e l i e v e  t h a t  such  a  method of 
i n s u r i n g  e q u a l  r i g h t s  f o r  women cou ld  p r o v i d e  t h e  b e n e f i t s  c la imed by t h e  
Amendment and i n  a  s h o r t e r  t i m e ,  s i n c e  i t  would n o t  need t o  be r a t i f i e d  by 
t h e  S t a t e s .  They a r g u e  t h a t  t h e  s t a t u t o r y  app roach  i s  s i m p l e r  and f a s t e r ,  
r e q u i r i n g  o n l y  a  m a j o r i t y  v o t e  of  bo th  Houses of Congress  and t h e  
s i g n a t u r e  of t h e  P r e s i d e n t  t o  become e f f e c t i v e .  Although a  s t a t u t e  l a c k s  
t h e  r e l a t i v e  permanence of  an  amendment, t h e y  n o t e  t h a t  once  r i g h t s  a r e  
g r a n t e d  t h e y  a r e  d i f f i c u l t  t o  revoke .  

O p p o s i t i o n  t o  t h e  statutory approach  has  been d i v i d e d .  Some p o i n t  
o u t  t h a t  w h i l e  Congress  h a s  a u t h o r i t y  t o  d e c l a r e  t h a t  s e x  i s  a  s u s p e c t  
c l a s s i f i c a t i o n  i n  m a t t e r s  governed by F e d e r a l  law, t h e  C o n s t i t u t i o n a l  
v a l i d i t y  of a p p l y i n g  t h e  s t a t u t e  t o  S t a t e s  may be q u e s t i o n e d .  They n o t e  
t h a t  t h e  Supreme Cour t  i s  n o t  r e q u i r e d  t o  uphold t h e  c o n s t i t u t i o n a l i t y  o f  
such  a  f i n d i n g ,  and t h e r e  i s  no g u a r a n t e e  t h a t  t h e  Cour t  would d e f e r  t o  
Congres s '  judgment i n  t h i s  i n s t a n c e .  T h i s  group a l s o  n o t e s  t h a t  a  s t a t u t e  
c o u l d  be changed more e a s i l y  t h a n  an amendment, a  s t e p  t h a t  c o u l d  
s u b s t a n t i a l l y  undermine t h e  purpose  of t h e  s t a t u t e .  O t h e r s  oppose t h e  
s t a t u t o r y  app roach  on grounds  t h a t  l e g i s l a t i o n  i s  u n n e c e s s a r y  s i n c e  t h e  
Supreme Cour t  a l r e a d y  h a s  power t o  d e c l a r e  s e x  a  " suspec t "  c l a s s i f i c a t i o n  
unde r  t h e  1 4 t h  Amendment. 

The e f f e c t  of an Equal R i g h t s  S t a t u t e  on s p e c i f i c  a r e a s  o f  t h e  law,  
such  a s  t h o s e  p r e v i o u s l y  d i s c u s s e d  i n  r e l a t i o n  t o  t h e  Amendment, would b e  
t h e  same a s  under  t h e  Amendment, p rov ided  t h e  Cour t  a c c e p t s  Congres s '  
judgment t h a t  s ex  should  be c o n s i d e r e d  a  " suspec t "  c l a s s i f i c a t i o n  unde r  
t h e  1 4 t h  Amendment. 

S e l e c t i v e  Revision of Exist ing ~ i s c r i m i n a t o r y  Laws 

Also  i n t r o d u c e d  i n  e a r l i e r  Congresses  and i n  t h e  9 9 t h  Congress ,  t h i s  
p r o p o s a l  would have  r e v i s e d  app rox ima te ly  100 e x i s t i n g  F e d e r a l  L a w s  t h a t  
d i s c r i m i n a t e  because  o f  s e x  by removing from t h e  Code c e r t a i n  s t a t u t e s  
r u l e d  u n c o n s t i c u c i o n a l  o r  by amending t h e  law t o  conform w i t h  c u r r e n c  
l e g a l  p r a c t i c e .  T y p i c a l l y ,  t h e  b i l l  would have r e p l a c e d  such  s i n g l e - s e x  
words a s  "males" w i t h  lgpersons  ," o r  "widows" w i t h  "widows and widowers , I1  

o r  "boys" w i t h  "youths" o r  "wife" w i t h  "spouse." L e f t  unchanged would 
have  been c e r t a i n  sex-based s e c t i o n s  of  t h e  F e d e r a l  Code p e r t a i n i n g  t o  



combat l i m i t a t i o n s ,  t h e  S e l e c t i v e  S e r v i c e ,  and p a r t s  of  t h e  S o c i a l  
S e c u r i t y  Act and t h e  Cr imina l  Code. 

Some s p o n s o r s  have viewed l e g i s l a t i v e  r e v i s i o n  such  a s  t h i s  b i l l  
p roposed  a s  an a l t e r n a t i v e  t o  an amendment, w h i l e  o t h e r s  -- who a l s o  
s u p p o r t e d  an  amendment -- have s e e n  i c  a s  an i n t e r i m  s t e p  i jh ich  would 
n e u t r a l i z e  s p e c i f i e d  s t a t u t e s  by ex tend ing  t o  boch s exes  p r o v i s i o n s  s f  t h e  
F e d e r a l  Code now Limited t o  o n l y  one sex .  

Those who have  s u p p o r t e d  such  l e g i s l a t i o n  a s  an a l t e r n a t i v e  t o  an 
amendment t e n d  t o  b e l i e v e  t h a t  r e fo rms  shou ld  come g r a d u a l l y  and t h a t  more 
t i m e  i s  needed t o  p r e p a r e  f o r  such b a s i c  changes  a s  would r e s u l t  f rom 
e l i m i n a t i n g  a l l  sex-based p r o v i s i o n s  of  t h e  Fede ra l  Code. 

Opponents  of s e l e c t i v e  r e v i s i o n  of e x i s t i n g  laws a s  a  method of 
p r o v i d i n g  l e g a l  e q u i t y  sugges t  t h a t  r e v i s i o n  o r  r e p e a l  of  e x i s t i n g  
s t a t u t e s  c o u l d  t a k e  many y e a r s  and was l i k e l y  t o  b e n e f i t  t o o  few women now 
a l i v e .  Moreover ,  t h e y  b e l i e v e  t h a t  t o  be s u c c e s s f u l ,  such  r e v i s i o n s  would 
r e q u i r e  a  s i n g l e ,  c o h e r e n t  t h e o r y  o f  women's e q u a l i t y  and c o n s i s t e n t  
a p p l i c a t i o n  of  t h i s  t h e o r y ,  which o n l y  a n  amendment c o u l d  p r o v i d e .  They 
s a y  t h a t  pieceineal  l e g i s l a t i v e  r e fo rm a l r e a d y  has  been p r a c t i c e d  f o r  
a lmos t  a  c e n t u r y  and t h a t  fundamenta l  change i n  t h e  l e g a l  p o s i t i o n  of  
women i s  now ove rdue .  
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