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How b road  s h o u l d  t h e  c o v e r a g e  of  F e d e r a l  c i v i l  r i g h t s  l aws  be?  T h i s  
was t h e  c e n t r a l  i s s u e  i n  t h e  d e b a t e  o v e r  l e g i s l a t i o n  i n t r o d u c e d  i n  
r e s p o n s e  t o  t h e  F e b r u a r y  1984 U.S. Supreme Cour t  d e c i s i o n  i n  Grove C i ty  
C o l l e g e  v .  m. I n  t h a t  c a s e ,  t h e  Cour t  r u l e d  t h a t  t h e  p r o h i b i t i o n  
a g a i n s t  s e x  d i s c r i m i n a t i o n  i n  T i t l e  IX of t h e  E d u c a t i o n  Amendments o f  1972 
c o v e r s  o n l y  t h e  p a r t i c u l a r  e d u c a t i o n  "program o r  a c t i v i t y "  r e c e i v i n g  
F e d e r a l  f i n a n c i a l  a s s i s t a n c e ,  n o t  i n s t i t u t i o n s  a s  a  whole ,  The C o u r t ' s  
d e c i s i o n  a l s o  a f f e c t e d  t h r e e  o t h e r  c i v i l  r i g h t s  l aws  w i t h  "program o r  
a c t i v i t y "  l a n g u a g e :  T i t l e  V I  of  t h e  C i v i l  R i g h t s  Act of  1964,  S e c t i o n  504 
of t h e  R e h a b i l i t a t i o n  Act of 1973,  and t h e  Age D i s c r i m i n a t i o n  Act  
( p r o h i b i t i n g  d i s c r i m i n a t i o n  on  t h e  b a s i s  of r a c e ,  h a n d i c a p ,  a n d  a g e ,  
r e s p e c t i v e l y ) .  

The tlouse and S e n a t e  bo th  pas sed  a n  amended v e r s i o n  o f  S. 5 5 7 ,  t h e  
" C i v i l  R i g h t s  R e s t o r a t i o n  Act of 1987,"  which would e n s u r e  a b road  
d e f i n i t i o n  o f  "program o r  a c t i v i t y "  f o r  T i t l e  I X  and t h e  o t h e r  t h r e e  c i v i l  
r i g h t s  l aws .  P r e s i d e n t  Reagan v e t o e d  t h e  l e g i s l a t i o n  and u r g e d  a d o p t i o n  
of  a  s u b s t i t u t e  measu re ,  t h e  " C i v i l  R i g h t s  P r o t e c t i o n  Act of 1988," u n d e r  
which  c o v e r a g e  would be l e s s  e x t e n s i v e .  However, b o t h  t h e  S e n a t e  and  
House v o t e d  t o  o v e r r i d e  t h e  v e t o  on Mar. 22 ,  1988,  t h u s  e n a c t i n g  t h e  
l e g i s l a t i o n  i n t o  law (P.L. 100-259).  

P r o p o n e n t s  of S.  557 a r g u e d  t h a t  a  broad  s c o p e  o f  c o v e r a g e  i s  
e s s e n t i a l  f o r  e f f e c t i v e  c i v i l  r i g h t s  Laws. They c i t e d  examples  of  
d i s c r i m i n a t i o n  i n  f e d e r a l l y  funded  i n s t i t u t i o n s  and a g e n c i e s  t h a t  c a n n o t  
be a d d r e s s e d  b e c a u s e  of t h e  Supreme C o u r t ' s  d e c i s i o n .  The n a r r o w  
i n t e r p r e t a t i o n  o f  c o v e r a g e ,  t h e y  b e l i e v e d ,  c a u s e d  u n c e r t a i n t y  and d e l a y  
and  i g n o r e d  t h e  uay  t h a t  i n s t i t u t i o n s  a s  a  whole b e n e f i t  f rom F e d e r a l  
f u n d i n g .  

Opponents  of S. 557 a r g u e d  t h a t  broad  c o v e r a g e  would make c i v i l  
r i g h t s  r e q u i r e m e n t s  d i s p r o p o r t i o n a l  t o  t h e  b e n e t i t s  i n s t i t u t i o n s  r e c e i v e  
from F e d e r a l  a i d .  Broad c o v e r a g e ,  t h e y  c o n t e n d e d ,  would e n a b l e  t h e  
Government t o  u s e  a  s m a l l  g r a n t  t o  one  s c h o o l  program a s  j u s t i f i c a t i o n  f o r  
e x t e n d i n g  F e d e r a l  r e g u l a t i o n s  t o  e v e r y t h i n g  e l s e  t h e  s c h o o l  d o e s .  They 
a l s o  a r g u e d  t h a t  F e d e r a l  f u n d s  r a r e l y  a r e  g i v e n  f o r  u n r e s t r i c t e d  u s e  by 
i n s t i t u t i o n s  a s  a whole ;  i n s t e a d ,  t h e y  g e n e r a l l y  a r e  g i v e n  j u s t  f o r  
p a r t i c u l a r  p u r p o s e s  t h a t  c a n  be  s e p a r a t e l y  i d e n t i f i e d .  

One key i s s u e  d u r i n g  t h e  d e b a t e  on o v e r r i d i n g  t h e  P r e s i d e n t ' s  v e t o  
was t h e  e x t e n t  t o  which c o v e r a g e  would e x t e n d  t o  c h u r c h e s  and  o t h e r  
r e l i g i o u s  o r g a n i z a t i o n s .  Another  i s s u e  conce rned  t h e  employment o f  p e o p l e  
w i t h  c o n t a g i o u s  d i s e a s e  o r  i n f e c t i o n .  O t h e r  i m p o r t a n t  i s s u e s  were w h e t h e r  
c o v e r a g e  s h o u l d  o c c u r  t h r o u g h  a s s i s t a n c e  e x t e n d e d  t o  i n d i v i d u a l s  ( f o r  
example ,  s h o u l d  s c h o o l s  be c o v e r e d  i f  t h e i r  s t u d e n t s  r e c e i v e  a i d )  and  
w h e t h e r  t h e  T i t l e  I X  r e g u l a t i o n s  p e r t a i n i n g  t o  a b o r t i o n  s h o u l d  b e  changed 
o r  l i m i t e d .  



ISSUE DEFINITION 

How b r o a d  s h o u l d  t h e  c o v e r a g e  o f  F e d e r a l  c i v i l  r i g h t s  l aws  be?  T h i s  
was t h e  c e n t r a l  i s s u e  i n  t h e  d e b a t e  o v e r  l e g i s l a t i o n  Congres s  p a s s e d  i n  
r e s p o n s e  t o  t h e  F e b r u a r y  1984 U . S .  Supreme Cour t  d e c i s i o n  i n  Grove  C i t y  
C o l l e g e  v. u. I n  t h a t  c a s e ,  t h e  Cour t  r u l e d  t h a t  t h e  p r o h i b i t i o n  
a g a i n s t  s e x  d i s c r i m i n a t i o n  i n  T i t l e  IX of  t h e  E d u c a t i o n  Amendments o f  1972 
c o v e r s  on1 y  t h e  p a r t i c u l a r  e d u c a t i o n  "program o r  a c t i v i t y "  r e c e i v i n g  
F e d e r a l  f i n a n c i a l  a s s i s t a n c e ,  n o t  i n s t i t u t i o n s  a s  a  whole.  A l so  a f f e c t e d  
were  t h r e e  c i v i l  r i g h t s  laws  p r o h i b i t i n g  d i s c r i m i n a t i o n  due  t o  r a c e ,  
h a n d i c a p ,  and  age .  

The l e g i s l a t i o n  p a s s e d  by Congres s ,  t h e  " C i v i l  R i g h t s  R e s t o r a t i o n  Act 
of  1987" would e n s u r e  broad  c o v e r a g e  f o r  T i t l e  I X  and  t h e  o t h e r  t h r e e  
c i v i l  r i g h t s  l aws .  P r e s i d e n t  Reagan ve toed  t h e  l e g i s l a t i o n  on  Mar. 1 6 ,  
1988 ,  b u t  t h e  S e n a t e  and House b o t h  v o t e d  t o  o v e r r i d e  t h e  v e t o  on  Mar. 22 ,  
1988 ,  t h u s  e n a c t i n g  t h e  b i l l  i n t o  law ( P . L .  100-2591. The P r e s i d e n t  had 
p roposed  a l t e r n a t i v e  L e g i s l a t i o n ,  t h e  " ~ i v i l  R i g h t s  P r o t e c t i o n  Act  o f  
1988,"  unde r  which t h e r e  would b e  l e s s  e x t e n s i v e  c o v e r a g e  o f  t h e  c i v i l  
r i g h t s  l aws  f o r  e n t i t i e s  r e c e i v i n g  F e d e r a l  f i n a n c i a l  a s s i s t a n c e .  One key  
i s s u e  d u r i n g  t h e  v e t o  o v e r r i d e  d e b a t e  was t h e  e x t e n t  t o  which  c o v e r a g e  
would e x t e n d  t o  c h u r c h e s  and o t h e r  r e l i g i o u s  o r g a n i z a t i o n s .  Ano the r  i s s u e  
c o n c e r n e d  t h e  employment of  p e o p l e  w i t h  c o n t a g i o u s  d i s e a s e  o r  i n f e c t i o n .  
O t h e r  i m p o r t a n t  i s s u e s  were whe the r  c o v e r a g e  s h o u l d  o c c u r  t h r o u g h  
a s s i s t a n c e  e x t e n d e d  t o  i n d i v i d u a l s  ( f o r  example ,  s h o u l d  s c h o o l s  be 
c o v e r e d  i f  t h e i r  s t u d e n t s  r e c e i v e  a i d )  and whe the r  t h e  T i t l e  I X  
r e g u l a t i o n s  p e r t a i n i n g  t o  a b o r t i o n  s h o u l d  be changed o r  l i m i t e d .  
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The t i r s t  s e c t i o n  o f  T i t l e  I X  of t h e  E d u c a t i o n  Amendments o f  1972 
b e g i n s  a s  f o l l o w s :  

No p e r s o n  i n  t h e  Un i t ed  S t a t e s  s h a i l ,  on t h e  b a s i s  o f  s e x ,  b e  
e x c l u d e d  from p a r t i c i p a t i o n  i n ,  b e  d e n i e d  t h e  b e n e f i t s  o f ,  o r  b e  
s u b j e c t e d  t o  d i s c r i m i n a t i o n  under  any  e d u c a t i o n  program o r  
a c t i v i t y  r e c e i v i n g  F e d e r a l  f i n a n c i a l  a s s i s t a n c e . . . . ( S e c t i o n  9 0 1 )  

'The s t a t u t e  r e f e r s  t o  t h e  "program o r  a c t i v i t y 1 '  r e c e i v i n g  a s s i s t a n c e ,  n o t  
t o  i n s t i t u t i o n s  a s  a  whole.  N o n e t h e l e s s ,  a s  t h e  Department  of  H e a l t h ,  
E d u c a t i o n ,  and  W e l f a r e  and l a t e r  t h e  Department  O F  E d u c a t i o n  i n  p r a c t i c e  
i n t e r p r e t e d  t h i s  p h r a s e ,  g e n e r a l l y  a l l  p a r t s  o f  a n  i n s t i t u t i o n  o r  agency  
were  c o n s i d e r e d  t o  be  cove red  by t h e  p r o h i b i t i o n  a g a i n s t  d i s c r i m i n a t i o n  i f  
a n y  p a r t  r e c e i v e d  F e d e r a l  funds .  (Among t h e  p a r t s  n o t  c o v e r e d  were 
programs ~r a c t i v i t i e s  e x p r e s s l y  d e l s t e d  by t h e  s t a t u t e ,  s u c h  a s  
undergraduate a d m i s s i o n s  i n  p r i v a t e  c o l l e g e s ,  o r  by t h e  r e g u l a t i o n s ,  s u c h  
as t e x t b o o k s ) .  One r a t i o n a l e  g i v e n  f o r  t h i s  broad  d e f i n i t i o n  o f  c o v e r a g e  
was t h a t  p a r r s  o f  s c h o o l s  n o t  r e c e i v i n g  F e d e r a l  f u n d i n g  d i r e c t l y  may s t i l l  
be i n t e g r a l  t o  t h e i r  e d u c a t i o n a l  p r o c e s s .  



O r i g i n a l l y  t h e  Department  of J u s t i c e  c o n c u r r e d  i n  t h i s  b r o a d  
1' i n t e r p r e t a t i o n  o f  program o r  a c t i v i t y . "  However, i n  August  o f  1983 ,  

a f t e r  r a i s i n g  the i s s u e  i n  s e v e r a l  o t h e r  c a s e s ,  i t  f i l e d  a  b r i e f  w i t h  t h e  
U.S. Supreme Cour t  i n  t h e  c a s e  of Grove C i t y  C o l l e g e  v. B s  a r g u i n g  t h a t  
T i t l e  IX c o v e r a g e  g e n e r a l l y  s h o u l d  be r e s t r i c t e d  t o  t h e  s p e c i f i c  program 
o r  a c t i v i t y  t h a t  r e c e i v e s  a s s i s t a n c e .  On Feb. 28, 1984,  t h e  Supreme C o u r t  
r u l e d  t h a t  a  r e s t r i c t i v e  i n t e r p r e t a t i o n  i s  c o r r e c t  and  t h a t  a l l  o f  Grove  
C i t y  C o l l e g e  d i d  n o t  come unde r  T i t l e  I X  j u s t  b e c a u s e  i t  r e c e i v e d  
a s s i s t a n c e  f rom B a s i c  E d u c a t i o n a l  O p p o r t u n i t y  G r a n t s  ( c a l l e d  P e l 1  G r a n t s  
b e g i n n i n g  i n  1981) .  I n s t e a d ,  t h e  Cour t  h e l d  t h a t  T i t l e  I X ' s  p r o h i b i t i o n  
a g a i n s t  d i s c r i m i n a t i o n  c o v e r e d  o n l y  t h e  C o l l e g e ' s  s t u d e n t  a i d  program. 

The Grove C i t y  C o l l e g e  c a s e  o r i g i n a t e d  i n  1977 when t h e  Depa r tmen t  of 
H e a l t h ,  E d u c a t i o n ,  and W e l f a r e  (HEW) began p r o c e e d i n g s  a g a i n s t  t h e  C o l l e g e  
b e c a u s e  i t  had n o t  e x e c u t e d  an " a s s u r a n c e  o f  compl i ance"  fo rm a s  r e q u i r e d  
by T i t l e  IX r e g u l a t i o n s .  By t h i s  form,  t h e  C o l l e g e  had t o  acknowledge  
t h a t  a p p l i c a b l e  programs and a c t i v i t i e s  would be o p e r a t e d  i n  c o m p l i a n c e  
w i t h  t h e  r e g u l a t i o n s  and  t h a t  r e m e d i a l  a c t i o n  would be u n d e r t a k e n  i f  
needed  t o  e l i m i n a t e  e x i s t i n g  d i s c r i m i n a t i o n  o r  t h e  e f f e c t s  o f  p a s t  
d i s c r i m i n a t i o n .  A f t e r  an  a d m i n i s t r a t i v e  law judge  uphe ld  HEW and  
t e r m i n a t e d  F e d e r a l  s t u d e n t  a i d ,  t h e  C o l l e g e  f i l e d  s u i t  on a  number, o f  
g r o u n d s  t o  n u l l i f y  t h e  o r d e r .  The d i s t r i c t  c o u r t  r u l e d  in-  f a v o r  o f  t h e  
C o l l e g e  on some i s s u e s  and i n  f a v o r  of t h e  Government on o t h e r s .  When t h e  
Supreme C o u r t  c o n s i d e r e d  t h e  c a s e ,  i t  d e c i d e d ,  a s  d e s c r i b e d  a b o v e ,  t h a t  
t h e  p h r a s e  "program o r  a c t i v i t y ' '  s h o u l d  n o t  be i n t e r p r e t e d  b r o a d l y .  A t  
t h e  same time, t h e  Cour t  r e j e c t e d  t h e  other a rgumen t s  p u t  f o r t h  by t h e  
C o l l e g e  t h a t  would have  f u r t h e r  l e s s e n e d  T i t l e  IX c o v e r a g e  o r  r e s t r i c t e d  
i t s  e n f o r c e m e n t :  

- - t h e  Cour t  r u l e d  t h a t  t h e  C o l l e g e  was a  " r e c i p i e n t "  o f  
F e d e r a l  f i n a n c i a l  a s s i s t a n c e  f o r  p u r p o s e s  o f  T i t l e  I X  e v e n  
though  t h a t  a s s i s t a n c e  was r e c e i v e d  o n l y  i n d i r e c t l y  t h r o u g h  
F e d e r a l  g r a n t s  t o  s t u d e n t s .  (See  t h e  d i s c u s s i o n  of t h i s  
i s s u e  below. ) 

- - t h e  Cour t  h e l d  t h a t  F e d e r a l  a i d  c o u l d  be t e r m i n a t e d  j u s t  
f o r  f a i l u r e  of t h e  C o l l e g e  t o  s i g n  an  a s s u r a n c e  o f  
c o m p l i a n c e  form ( i f  i t  were  l i m i t e d  co programs r e c e i v i n g  
F e d e r a l  f i n a n c i a l  a s s i s t a n c e ) ,  even  though  t h e r e  had n o t  
been a f i n d i n g  o f  d i s c r i m i n a t i o n .  

- - t h e  Cour t  a l s o  h e l d  t h a t  r e q u i r i n g  t h e  C o l l e g e  t o  comply 
w i t h  T i t l e  IX i n  o r d e r  t o  r e c e i v e  F e d e r a l  s t u d e n t  g r a n t s  
d i d  n o t  i n f r i n g e  f i r s t  amendment r i g h t s  o f  e i t h e r  t h e  
C o l l e g e  o r  i t s  s t u d e n t s .  

The Depar tment  of  J u s t i c e  s u c c e s s f u l l y  a r g u e d  a g a i n s t  t h e  C o l l e g e  on e a c h  
of t h e s e  matters. 

Grove  C i t y  C o l l e g e  d e a l t  o n l y  w i t h  T i t l e  I X .  However, i t  was 
g e n e r a l l y  assumed t h a t  i t s  i n t e r p r e t a t i o n  a b o u t  s c o p e  of  c o v e r a g e  a p p l i e d  
as w e l l  t o  t h r e e  o t h e r  c i v i l  r i g h t s  s t a t u t e s  t h a t  a l s o  have  "program o r  
a c t i v i t y "  l a n g u a g e :  T i t l e  VI of t h e  C i v i l  R i g h t s  Act of  1964,  S e c t i o n  504 
of t h e  R e h a b i l i t a t i o n  Act of  1973,  and t h e  Age D i s c r i m i n a t i o n  Act of 1975.  



Whi le  T i t l e  IX p r o h i b i t s  d i s c r i m i n a t i o n  on t h e  b a s i s  o f  s e x  i n  most 
e d u c a t i o n  programs and a c t i v i t i e s  r e c e i v i n g  F e d e r a l  f i n a n c i a l  a s s i s t a n c e ,  
t h e  o t h e r  t h r e e  laws p r o h i b i t  c e r t a i n  d i s c r i m i n a t i o n  i n  a x  program o r  
a c t i v i t y  r e c e i v i n g  s u c h  a s s i s t a n c e :  T i t l e  V I  of  t h e  C i v i l  R i g h t s  A c t ,  
d i s c r i m i n a t i o n  on t h e  b a s i s  of r a c e ,  c o l o r ,  o r  n a t i o n a l  o r i g i n ;  S e c t i o n  
504 of t h e  R e h a b i l i t a t i o n  Act ,  d i s c r i m i n a t i o n  on t h e  b a s i s  o f  h a n d i c a p p i n g  
c o n d i t i o n ;  and t h e  Age D i s c r i m i n a t i o n  Act ,  c e r t a i n  d i s c r i m i n a t i o n  on t h e  
b a s i s  o f  a g e .  These  f o u r  laws a r e  i m p o r t a n t  p r o v i s i o n s  i n  t h e  U.S. Code 
p r o t e c t i n g  t h e  c i v i l  r i g h t s  of women and g i r l s ,  r a c i a l  and e t h n i c  
m i n o r i t i e s ,  hand icapped  p e r s o n s ,  and o l d e r  Americans.  

F e d e r a  1  d e p a r t m e n t s  and a g e n c i e s  p r o v i d i n g  g r a n t s ,  l o a n s ,  o r  
c o n t r a c t s  ( o t h e r  t h a n  c o n t r a c t s  of i n s u r a n c e  o r  g u a r a n t y )  t o  r e l e v a n t  
programs a r e  r e q u i r e d  t o  i s s u e  r u l e s  f o r  e n f o r c i n g  t h e  c i v i l  r i g h t s  a c t s .  
To a c h i e v e  c o m p l i a n c e ,  t h e y  may t e r m i n a t e  f i n a n c i a l  a s s i s t a n c e  o r  u s e  
o t h e r  means a u t h o r i z e d  by law. (Al though  such  o t h e r  means a r e  n o t  
s p e c i f i e d  i n  t h e  c i v i l  r i g h t s  s t a t u t e s ,  t h e y  c o u l d  i n c l u d e  l aw  s u i t s  
b r o u g h t  by t h e  Government o r  p r i v a t e  p a r t i e s .  ) However, t e r m i n a t  i o n  of  
f u n d i n g  may o n l y  b e  what i s  c a l l e d  "p inpo in t ed . "  I n  T i t l e  I X ,  f o r  
example ,  t e r m i n a t i o n  

... s h a l l  be  l i m i t e d  t o  t h e  p a r t i c u l a r  p o l i t i c a l  e n t i t y ,  o r  p a r t  
t h e r e o f ,  o r  o t h e r  r e c i p i e n t  a s  t o  whom s u c h  a  f i n d i n g  h a s  been  
made, and s h a l l  be l i m i t e d  i n  i t s  e f f e c t  t o  t h e  p a r t i c u l a r  
program,  o r  p a r t  t h e r e o f ,  i n  which s u c h  noncompl iance  h a s  been  
s o  found. . .  

S i n c e  t h i s  l anguage  e x p l i c i t l y  l i m i t s  t h e  scope  o f  fund t e r m i n a t i o n s  
t o  p a r t i c u l a r  programs o r  p a r t s  of programs,  i t  g e n e r a l l y  was a r g u e d  t h a t  
i t ,  u n l i k e  t h e  l a n g u a g e  d e f i n i n g  scope  of c o v e r a g e ,  was n o t  a f f e c t e d  by 

I1 Grove C i t y  C o l l e g e .  By p i n p o i n t i n g , "  t h e  t e r m i n a t i o n  l a n g u a g e  h a s  
a lways  i m p l i e d  na r rowness  r a t h e r  t h a n  b r e a d t h .  N o n e t h e l e s s ,  q u e s t i o n s  
somet imes  were  r a i s e d  a b o u t  whether  proposed  l e g i s l a t i o n  might  a l s o  a l t e r  
t h e  s c o p e  of t e r m i n a t i o n  p r o v i s i o n s .  

L e g i s l a t i o n  i n  t h e  1 0 0 t h  Congres s  

S e v e r a l  b i l l s  were i n t r o d u c e d  i n  t h e  1 0 0 t h  Congress  t o  o v e r t u r n  t h e  
Supreme c o u r t ' s  na r row i n t e r p r e t a t i o n  oE "program o r  a c t i v i t y 1 '  i n  Grove 
C i t y  C o l l e g e .  The p r i n c i p a l  b i l l ,  S. 557 (Kennedy) ,  t h e  " c i v i l  R i g h t s  
R e s t o r a t i o n  Act o f  1987," would e n s u r e  a broad i n t e r p r e t a t i o n  of  t h a t  
p h r a s e  w i t h  r e s p e c t  t o  any  r e l e v a n t  r e c i p i e n t  o f  F e d e r a l  f i n a n c i a l  
a s s i s t a n c e  n o t  o n l y  f o r  T i t l e  I X  o f  t h e  Educa t ion  Amendments of  1972 bu t  
a l s o  f o r  T i t l e  V I  of  t h e  C i v i l  R i g h t s  Act of  1964,  S e c t i o n  504 of  t h e  
R e h a b i l i t a t i o n  Act of  1973,  and t h e  Age D i s c r i m i n a t i o n  Ac t .  An amended 
v e r s i o n  o f  S.  557 was passed  by t h e  S e n a t e  on Jan .  28 ,  1988,  and by t h e  
House w i t h o u t  f u r t h e r  amendment on Mar. 2 ,  1988. P r e s i d e n t  Reagan v e t o e d  
S. 557 on  Mar. 1 6 ,  1988,  bu t  b o t h  t h e  House and S e n a t e  v o t e d  t o  o v e r r i d e  
on Mar. 22 ,  1988,  e n a c t i n g  t h e  l e g i s l a t i o n  i n t o  law (P.L. 100-259). H.R. 
1214 ( ~ a w k i n s )  was i d e n t i c a l  t o  S. 557 a s  t h e  l a t t e r  was i n t r o d u c e d .  
P r i o r  t o  t h e  p a s s a g e  o f  S. 557, t h e  A d m i n i s t r a t i o n  s u p p o r t e d  enac tmen t  of 
H . R .  1881 ( S e n s e n b r e n n e r ) ,  which a p p l i e d  o n l y  t o  e d u c a t i o n a l  i n s t i t u t i o n s .  
Upon v e t o i n g  S .  557 ,  P r e s i d e n t  Reagan urged t h e  a d o p t i o n  of a s u b s t i t u t e  



m e a s u r e ,  " T h e . C i v i 1  R i g h t s  P r o t e c t i o n  Act of  1988" which  was i n t r o d u c e d  i n  
t h e  House as H.R. 4203 ( S e n s e n b r e n n e r )  and i n  t h e  S e n a t e  as S. 2184 
( H a t c h ) . )  F o r  s u m n a r i e s  o f  S. 5 5 7  and H . R .  4203/S .  2184,  see L e g i s l a t i o n  
s e c t i o n ,  below. 

S u p p o r t e r s  of  S. 5 5 7  a rgued  t h a t  i t  would r e s t o r e  t h e  b road  
i n t e r p r e t a t i o n  o f  "program o r  a c t i v i t y "  t h a t  was a p p l i e d  t o  t h e  c i v i l  
r i g h t s  l aws  b e f o r e  Grove C i t y  C o l l e g e .  However, t h e r e  was some q u e s t i o n  
w h e t h e r  t h e  p roposed  l e g i s l a t i v e  l a n g u a g e  would s i m p l y  r e t u r n  t h e  s c o p e  o f  
c o v e r a g e  t o  what  i t  was b e f o r e  t h e  Cour t  d e c i s i o n  o r  w h e t h e r  c o v e r a g e  
would be  expanded.  A s  t h e  wording  o f  S. 557 r e f l e c t e d  d e b a t e s  i n  p r e v i o u s  
C o n g r e s s e s  a b o u t  e x p a n s i o n ,  i t  i s  i m p o r t a n t  t o  r e v i e w  what o c c u r r e d  on 
t h i s  i s s u e .  

I n  t h e  9 8 t h  C o n g r e s s ,  t h e  p r i n c i p a l  l e g i s l a t i o n  t o  e n s u r e  b r o a d  
c o v e r a g e  (H.R. 54901s .  2468)  would h a v e  d e l e t e d  t h e  p h r a s e  "program o r  
a c t i v i t y ' '  i n  t h e  f o u r  c i v i l  r i g h t s  laws  and r e p l a c e d  i t  w i t h  t h e  t e r m  
I t  r e c i p i e n t , "  wh ich  i n  t u r n  was d e f i n e d  s i m i l a r l y ,  though n o t  i d e n t i c a l l y ,  
t o  t h e  way i t  was d e f i n e d  i n  t h e  l a w s '  r e g u l a t i o n s .  Opponents  o f  H.R. 
5 4 9 0 / ~ .  2468 a r g u e d  t h a t  p a r t s  o f  t h e  proposed  s t a t u t o r y  d e f i n i t i o n  o f  
r e c i p i e n t  were s o  ambiguous t h a t  t h e y  would have  g r e a t l y  expanded 
c o v e r a g e  f r o m  what  i t  had been b e f o r e  t h e  Supreme Cour t  d e c i s i o n .  I n  
t h e i r  v i ew ,  c o v e r a g e  would have  " t r i c k l e d  down" t o  a l l  s u b u n i t s  w i t h i n  a n  
e n t i t y  t h a t  r e c e i v e d  F e d e r a l  a s s i s t a n c e  ( t o  a l l  m u n i c i p a l i t i e s  w i t h i n  a n  
a i d e d  c o u n t y ,  f o r  e x a m p l e ) ,  " t r i c k l e d  up" t o  a n  e n t i t y  one  o f  whose 
s u b u n i t s  r e c e i v e d  a i d ,  and  even  " t r i c k l e d  around" t o  a l l  p a r t s  o f  S t a t e  o r  
l o c a l  government  when o n l y  one  S t a t e  o r  l o c a l  agency  i s  a s s i s t e d .  
P r o p o n e n t s  m a i n t a i n e d  t h a t  t h e  d e f i n i t i o n  of  r e c i p i e n t  would n o t  be 
ambiguous  upon a p p l i c a t i o n ,  j u s t  a s  t h e  r e g u l a t o r y  l a n g u a g e  had  n o t  been ,  
and  t h a t  l e g i s l a t i v e  h i s t o r y  would c l e a r l y  show t h a t  t h e  i n t e n t i o n  of  
Congres s  was t o  r e s t o r e ,  n o t  expand ,  c o v e r a g e ,  H.R. 5490 p a s s e d  t h e  House 
i n  J u n e  1984.  ( S e e  Chronology s e c t i o n ,  below.) 

I n  t h e  c l o s i n g  d a y s  o f  t h e  9 8 t h  Congres s ,  S e n a t e  s u p p o r t e r s  o f  S. 
2 4 6 8  a t t e m p t e d  t o  r e s o l v e  t h e  c o n t r o v e r s y  o v e r  c o v e r a g e  by new 
l e g i s l a t i v e  l a n g u a g e  i n c l u d e d  i n  a n  amendment t o  a  r e s o l u t i o n  f o r  
c o n t  i n u i n g  a p p r o p r i a t i o n s .  Among o t h e r  t h i n g s ,  t h e  amendment had  a  
I 1  g r a n d f a t h e r "  c l a u s e  p r o v i d i n g  t h a t  t h e  t e r m  " r e c i p i e n t "  would i n c l u d e  an  
e n t i t y  t h a t  would have  been c o n s i d e r e d  s u c h  unde r  agency  r e g u l a t i o n s  o n e  
d a y  p r i o r  t o  t h e  Supreme Cour t  d e c i s i o n  i n  Grove C i t y  C o l l e g e ,  b u t  would 
e x c l u d e  an  e n t i t y  t h a t  would n o t  have been s o  c o n s i d e r e d  on t h a t  day .  
A f t e r  f l o o r  d e b a t e ,  t h e  proposed  amendment was t a b l e d .  ( S e e  Chrono logy  
s e c t i o n ,  be low.)  

I 
(H .R.  
beyond 
a c t i v i  

n  t h e  9 9 t h  C o n g r e s s ,  t h e  p r i n c i p a l  Grove C i t y  C o l l e g e  l e g i s l a t i o n  
700/S .  431)  a t t e m p t e d  t o  a v o i d  c r i t i c i s m  t h a t  c o v e r a g e  would expand 

what  i t  had p r e v i o u s l y  been by d e f i n i n g  t h e  p h r a s e  "program o r  
t y "  t o  mean " a l l  t h e  o p e r a t i o n s  o f "  e n t i t i e s  ( s u c h  as  S t a t e  

a g e n c i e s ,  u n i v e r s i t i e s ,  e t c . )  a n y  p a r t  o f  which r e c e i v e s  F e d e r a l  f i n a n c i a l  
a s s i s t a n c e .  " R e c i p i e n t s "  was n o t  ment ioned .  N o n e t h e l e s s ,  d e b a t e  o v e r  
c o v e r a g e  w a s  r e k i n d l e d  when t h e  l e g i s l a t i o n  was i n t r o d u c e d .  B e f o r e  t h e  
House C o m n i t t e e  on  E d u c a t i o n  and Labor and t h e  House C o m n i t t e e  on t h e  
J u d i c i a r y  r e p o r t e d  H.R. 700,  t h e y  b o t h  a d o p t e d  t h e  same s u b s t i t u t e  v e r s i o n  
t h a t  t r i e d  t o  c l a r i f y  t h e  i s s u e  of c o v e r a g e :  



t h e y  d e l e t e d  a p r o v i s i o n ,  c r i t i c i z e d  a s  open-ended,  t h a t  
would h a v e  p r o v i d e d  c o v e r a g e  f o r  a l l  t h e  o p e r a t i o n s  o f  
"any o t h e r  e n t i t y "  i n  a manner l i k e  t h o s e  t h a t  had  
p r e v i o u s l y  b e e n  named i n  t h e  b i l l  ( S t a t e  a g e n c i e s ,  
u n i v e r s i t i e s ,  e t c . )  

t h e y  added  a  p r o v i s i o n  exempt ing  " u l t i m a t e  b e n e f i c i a r i e s "  
who had been e x c l u d e d  b e f o r e  Grove C i t y  C o l l e g e .  (One 
example  o f  a n  u l t i m a t e  b e n e f i c i a r y  i s  an  i n d i v i d u a l ,  s u c h  
a s  a  mo the r  r e c e i v i n g  Aid f o r  F a m i l i e s  With Dependent  
C h i l d r e n  (AFDC) b e n e f i t s ,  who i s  s e r v e d  by a f e d e r a l l y  
t unded  program. ) ; 

t h e y  i n c l u d e d  a l l  t h e  o p e r a t i o n s  of s y s t e m s  of h i g h e r  
e d u c a t i o n  o n l y  i f  t h e y  were  p u b l i c  s y s t e m s ;  

t h e y  i n c l u d e d  a l l  t h e  o p e r a t i o n s  of c o r p o r a t i o n s  and  o t h e r  
p r i v a t e  o r g a n i z a t i o n s  o n l y  i f  t h e y  were  p r i n c i p a l l y  
i n v o l v e d  i n  t h e  b u s i n e s s  o f  p r o v i d i n g  e d u c a t i o n ,  h e a l t h  
c a r e ,  h o u s i n g ,  s o c i a l  s e r v i c e s ,  o r  p a r k s  and r e c r e a t i o n ;  
o t h e r w i s e ,  o n l y  t h e  o p e r a t i o n s  o f  t h e  p a r t i c u l a r  p l a n t ,  
e t c . ,  would be c o v e r e d .  

i n t r o d u c e d ,  S .  557 of  t h e  100th Congres s  was based  upon t h e  
s u b s t i t u t e  v e r s i o n  o f  H.R. 700 t h a t  was a d o p t e d  by t h e  House c o m m i t t e e s  o f  
p r e v i o u s  C o n g r e s s .  Thus t h e  l e g i s l a t i o n  r e f l e c t e d  r e s p o n s e s  t o  c r i t i c i s m  
t h a t  c o v e r a g e  was b e i n g  expanded beyond what i t  had been  p r i o r  t o  t h e  
Supreme Cour t  d e c i s i o n .  N o n e t h e l e s s ,  d o u b t s  remained.  Opponents  o f  S. 
557 ,  n o t i n g  a l l  t h e  d i f f e r e n t  ways l e g i s l a t i o n  h a s  been d r a f t e d ,  wond'ered 
w h e t h e r  t h e  c u r r e n t  p r o p o s a l  was comple t e  and f i n a l .  Some saw no 
p r e c e d e n t  f o r  t h e  l a n g u a g e  t h a t  i n c l u d e d  a l l  t h e  o p e r a t i o n s  of  
c o r p o r a t i o n s  i n v o l v e d  i n  e d u c a t i o n ,  h e a l t h  c a r e ,  and  c e r t a i n  o t h e r  
a c t i v i t i e s .  Some were  t r o u b l e d  by t h e  a b s e n c e  of d e f i n i t e  a n s w e r s  t o  
q u e s t i o n s  a b o u t  whe the r  p a r t i c u l a r  a c t i v i t i e s  would be c o v e r e d .  I n  
a d d i t i o n ,  t h e y  a sked  what r e s t o r a t i o n  meant when p r i o r  t o  Grove C i t y  
C o l l e g e  t h e r e  sotnecimes were c o n f l i c t i n g  r u l i n g s  a b o u t  c o v e r a g e .  

On t h e  o t h e r  hand ,  s u p p o r t e r s  o f  S .  5 5 7  g e n e r a l l y  v iewed t h e  
d i f f e r e n t  l e g i s l a t i v e  p r o p o s a l s  a s  a t t e m p t s  t o  c l a r i f y ,  n o t  change ,  
c o v e r a g e ;  f o r  them, l e g i s l a t i v e  pu rpose  h a s  a lways  been t h e  same. They 
saw t h e  p r o p o s e d  of c o v e r a g e  a s  c l e a r  and t h o u g h t  i t  i n a p p r o p r i a t e ,  
i f  n o t  m i s l e a d i n g ,  t o  t r y  t o  s p e c i f y  how i t  would be  a p p l i e d  t o  d i f f e r e n t  
r e c i p i e n t s  o f  t h e  myr iad  forms o f  F e d e r a l  f i n a n c i a l  a s s i s t a n c e .  Fo r  them,  
t h e  l e g i s l a t i o n  w i l l  r e s o l v e  wha teve r  p r e v i o u s  d i f f e r e n c e s  t h e r e  were  i n  
r u l i n g s  a b o u t  c o v e r a g e .  C o n t i n u a l  q u e s t i o n i n g  a b o u t  c o v e r a g e ,  t h e y  
t h o u g h t ,  was m o t i v a t e d  by a t t e m p t s  t o  d e l a y  c o n s i d e r a t i o n  of  t h e  
l e g i s l a t i o n .  

Shou ld  Coverage Be Broad o r  Marrow? 

P r o p o n e n t s  o f  i n t e r p r e t i n g  "program o r  a c t i v i t y "  l a n g u a g e  b r o a d l y  
a r g u e d  t h a t  nar row c o v e r a g e  undermines  t h e  e f f e c t i v e n e s s  o f  t h e  c i v i l  
r i g h t s  l a w s .  I f  c o v e r a g e  was r e s t r i c t e d  j u s t  t o  t h e  p a r t i c u l a r  programs 



IB87 123  CRS- 7 05-2 7-88 

o r  a c t i v i t i e s  r e c e i v i n g  F e d e r a l  f i n a n c i a l  a s s i s t a n c e ,  i n s t i t u t i o n s  g e t t i n g  
F e d e r a l  funds  would n o t  be p r o h i b i t e d  by t h e s e  laws from m a i n t a i n i n g  
d i s c r i m i n a t o r y  p o l i c i e s  and p r a c t i c e s  i n  o t h e r  m a t t e r s .  For  example,  
s c h o o l s  c o u l d  l e g a l l y  e x c l u d e  g i r l s  from a t h l e t i c s  w h i l e  a c c e p t i n g  F e d e r a l  
a s s i s t a n c e  f o r  t h e i r  s c i e n c e  o r  s p e c i a l  e d u c a t i o n  c l a s s e s .  Municipal  
a g e n c i e s  cou ld  l e g a l l y  d i s m i s s  handicapped employees w h i l e  u s i n g  F e d e r a l  
f u n d s  f o r  d u t i e s  o t h e r  employees performed. ( F o r  sumnar ies  of  numerous 
a d m i n i s t r a t i v e  and c o u r t  d e c i s i o n s  i n  which t h e r e  have been r u l i n g s  t h a t  
t h e  c i v i l  r i g h t s  laws do n o t  cover  t h e  programs o r  a c t i v i t i e s  i n  which 
d i s c r i m i n a t i o n  was a l l e g e d  t o  o c c u r ,  s e e  F e d e r a l  F u n d i n g  o f  
D i s c r i m i n a t i o n :  The Impact of Grove C i t y  C o l l e g e  v. E, by Marcia 
Greenberger  of t h e  N a t i o n a l  women's Law Cen te r . )  

P r o p a n e n t s  of broad coverage a l s o  argued t h a t  w i t h  a  narrow 
i n t e r p r e t a t i o n  of  program and a c t i v i t y  i t  i s  n o t  c l e a r  what t h e  c i v i l  
r i g h t s  laws c o v e r ,  I f  a  company r e c e i v e s  a F e d e r a l  g r a n t  t o  p rov ide  
on-the-job t r a i n i n g  t o  d i sadvan taged  workers ,  f o r  example,  i s  j u s t  t h e i r  
t r a i n i n g  covered? What about  t h e  o t h e r  work t h e y  do? What abou t  t h e i r  
employee b e n e f i t s ?  Would o t h e r  workers t h e  company is  t r a i n i n g  be 
i n c l u d e d  a s  w e l l ?  I f  F e d e r a l  funds  a r e  provided th rough  b lock  g r a n t s ,  a r e  
a l l  programs f o r  which funds  cou ld  be s p e n t  cove ted?  Would o n l y  t h o s e  
programs t h a t  a c t u a l l y  r e c e i v e  suppor t  be? With t h e  narrow i n t e r p r e t a t i o n  
of program o r  a c t i v i t y ,  i t  i s  c la imed ,  t h e r e  would be u n c e r t a i n t y  a b o u t  
r i g h t s  and d e l a y s  i n  enforcement .  

I n  a d d i t i o n ,  a d v o c a t e s  of broad coverage  a rgued  t h a t  t h e  b e n e f i t s  of 
F e d e r a l  f i n a n c i a l  a s s i s t a n c e  a r e  no t  r e s t r i c t e d  t o  t h e  p a r t i c u l a r  program 
o r  a c t i v i t y  t h a t  r e c e i v e s  a i d  d i r e c t l y .  O u t s i d e  a s s i s t a n c e  f o r  one 
program o f t e n  f r e e s  up i n s t i t u t i o n a l  funds  f o r  o t h e r s .  Proponents  of 
b r o a d  c o v e r a g e  c la imed t h a t  d i s c r i m i n a t i o n  i n  one program o f  an  

I I i n s t i t u t i o n  o r  agency i n f e c t s "  o t h e r s ,  even i f  t h e  l a t t e r  i n  t h e o r y  a r e  
p r o t e c t e d  by t h e  c i v i l  r i g h t s  l aws '  g u a r a n t e e s .  

On t h e  o t h e r  hand,  opponents  of g i v i n g  a  broad i n t e r p r e t a t i o n  t o  
1 I p r o g r a m  o r  a c t i v i t y "  argued t h a t  such a  change would make t h e  
n o n d i s c r i m i n a t i o n  r e q u i r e m e n t s  d i s p r o p o r t i o n a l  t o  t h e  b e n e f i t s  
i n s t i t u t i o n s  and a g e n c i e s  r e c e i v e  from Federa l  a i d .  Broad coverage ,  they  
con tended ,  would e n a b l e  t h e  Government t o  use  smal l  g r a n t s  t o  i n d i v i d u a l  
programs a s  p r e t e x t s  f o r  implementing Federa l  r e g u l a t i o n s  f o r  e v e r y t h i n g  
i n s t i t u t i o n s  and a g e n c i e s  do. A g r a n t  t o  t h e  c h e m i s t r y  depar tment  of  a  
s c h o o l ,  f o r  example, could  be used t o  j u s t i f y  e x t e n d i n g  F e d e r a l  r u l e s  t o  
music programs, gym c l a s s e s ,  h e a l t h  s e r v i c e s ,  employee compensat ion,  and 
s o  on. Suppor t  f o r  l i b r a r i e s  could  t r i g g e r  coverage  f o r  p a r k s  and 
swimming pools .  The r e s t r a i n t  i n  J u s t i c e  Whi te ' s  o p i n i o n  i n  Grove C i t y  
C o l l e g e  cou ld  be c i t e d :  "we have found no p e r s u a s i v e  e v i d e n c e  s u g g e s t i n g  
t h e  Congress i n t e n d e d  t h a t  t h e  Depar tment ' s  r e g u l a t o r y  a u t h o r i t y  f o l l o w  
f e d e r a l l y  a i d e d  s t u d e n t s  from c lass room t o  c lass room,  b u i l d i n g  t o  
b u i l d i n g ,  o r  a c t i v i t y  t o  a c t i v i t y . "  

Opponents of broad coverage a l s o  argued t h a t  i t  i s  n o t  d i f f i c u l t  t o  
i d e n t i f y  t h e  p a r t i c u l a r  program o r  a c t i v i t y  t h a t  r e c e i v e s  F e d e r a l  
f i n a n c i a l  a s s i s t a n c e .  With few e x c e p t i o n s ,  F e d e r a l  a i d  i s  provided 
e x p r e s s l y  f o r  s t a t e d  purposes ;  i t  r a r e l y  i s  g iven  f o r  u n r e s t r i c t e d  use.  
A p p l i c a t i o n s  f o r  a i d  t y p i c a l l y  r e q u i r e  o r g a n i z a t i o n s  t o  d e s i g n a t e  programs 



o r  a c t i v i t i e s  t h a t  w i l l  be funded  and t o  e n s u r e  t h a t  o t h e r s  w i l l  n o t  be 
s u p p o r t e d .  Even i f  a  F e d e r a l  g r a n t  t o  one  program d o e s  f r e e  up 
i n s t i t u t i o n a l  f u n d s  f o r  o t h e r s ,  t h a t  d o e s  n o t  mean t h e  l a t t e r  programs 
r e c e i v e  " ~ e d e r a l "  f u n d s .  s i m i l a r l y ,  e v e n  i f  i n s t i t u t i o n s  and  a g e n c i e s  a s  
a  who le  b e n e f i t  f rom F e d e r a l  g r a n t s ,  t h a t  d o e s  n o t  mean t h a t  a s  a  whole  
t h e y  " r e c e i v e "  f i n a n c i a l  a s s i s t a n c e .  

One q u e s t i o n  t h a t  r e c e i v e d  much a t t e n t i o n  d u r i n g  t h e  d e b a t e  
o v e r r i d i n g  P r e s i d e n t  ~ e a g a n ' s  v e t o  i s  t h e  e x t e n t  t o  which  c o v e r a g e  would 
be e x t e n d e d  t o  c h u r c h e s  and o t h e r  r e l i g i o u s  i n s t i t u t i o n s .  A c h u r c h  t h a t  
r e c e i v e s  F e d e r a l  f i n a n c i a l  a s s i s t a n c e  f o r  a  s o c i a l  s e r v i c e  program 
o p e r a t e d  i n  i t s  basemen t ,  f o r  example ,  a p p a r e n t l y  would be  c o v e r e d ,  n o t  
o n l y  f o r  t h e  program i t s e l f  b u t  a l s o  f o r  o t h e r  f u n c t i o n s  i n  t h a t  f a c i l i t y .  
( S e e  P a r a g r a p h  3 ( B )  i n  S e c t i o n s  3 t h r o u g h  6  of  t h e  l e g i s l a t i v e  l a n g u a g e . )  
A p a r o c h i a l  s c h o o l  sys t em i n  which one  s c h o o l  r e c e i v e s  F e d e r a l  f i n a n c i a l  
a s s i s t a n c e  would be  c o v e r e d  i n  i t s  e n t i r e t y .  ( S e e  P a r a g r a p h  2 ( 8 )  i n  
S e c t i o n s  3 t h r o u g h  6 . )  P r o p o n e n t s  o f  S. 5 5 7  a r g u e d  t h a t  c o v e r i n g  c h u r c h e s  
and  p a r o c h i a l  s c h o o l s  i n  t h i s  manner i s  a p p r o p r i a t e  s i n c e  o t h e r w i s e  t h e y  
would be t r e a t e d  d i f f e r e n t l y  f rom n o n r e l i g i o u s  i n s t i t u t i o n s  r e c e i v i n g  
F e d e r a l  a s s i s t a n c e .  I f  c h u r c h e s  o b j e c t  t o  complying  w i t h  t h e  
n o n d i s c r i m i n a t i o n  r e q u i r e m e n t s ,  t h e y  s h o u l d  n o t  a c c e p t  F e d e r a l  f u n d s .  
Opponen t s  a r g u e d  t h a t  s u c h  c o v e r a g e  of  r e l i g i o u s  o r g a n i z a t i o n s  i s  
i n a p p r o p r i a t e  and u n p r e c e d e n t e d .  They c l a i m e d  t h a t  t h e  l e g i s l a t i o n  s h o u l d  
n o t  f o r c e  r e l i g i o u s  o r g a n i z a t i o n s  t o  choose  between p r e s e r v i n g  t h e i r  
i n d e p e n d e n c e  f r o m  gove rnmen ta l  c o n t r o l  and c o n t i n u i n g  t o  r u n  s o c i a l  
s e r v i c e  programs.  (H.R. 4203lS .2184,  t h e  " c i v i l  R i g h t s  P r o t e c t i o n  Act o f  
1988,"  would have  e x p l i c i t l y  l i m i t e d  c o v e r a g e  o f  c h u r c h e s  t o  t h e  
p a r t  i c u  l a r  p r o g r a m  r e c e i v i n g  F e d e r a l  f i n a n c i a l  a s s i s t a n c e ,  and  of 
p a r o c h i a l  s c h o o l s  t o  t h e  p a r t i c u l a r  s c h o o l  r e c e i v i n g  s u c h  a s s i s t a n c e . )  

Ano the r  q u e s t i o n  of  c o v e r a g e  t h a t  r e c e i v e d  a t t e n t i o n  d u r i n g  t h e  v e t o  
o v e r r i d e  d e b a t e  i s  w h e t h e r  S .  5 5 7  would change  p r e v i o u s  law p e r t a i n i n g  t o  
t h e  employment oE p e r s o n s  w i t h  a c u r r e n t l y  c o n t a g i o u s  d i s e a s e  o r  i n f e c t i o n  
u n d e r  S e c t i o n  504 of t h e  R e h a b i l i t a t i o n  Acc. The q u e s t i o n  may b e  of g r e a t  
i m p o r t a n c e  w i t h  r e s p e c t  t o  t h e  employment of  p e o p l e  who t e s t  p o s i t i v e  f o r  
AIDS. The i s s u e  a r o s e  because  o f  t h e  Humphrey-Harkin amendment, which  
was added  t o  t h e  l e g i s l a t i o n  on t h e  S e n a t e  f l o o r .  Some o b s e r v e r s  a r g u e d  
t h a t  t h e  amendment would o n l y  c o d i f y  e x i s t i n g  s t a n d a r d s  of  c o v e r a g e  f o r  
s u c h  p e r s o n s ,  w h i l e  o t h e r  o b s e r v e r s  a rgued  t h a t  t h e  amendment would e x t e n d  
c o v e r a g e ,  beyond what  t h e  U.S. Supreme Cour t  had s p e c i f i c a l l y  h e l d ,  t o  
p e r s o n s  who a r e  c o n t a g i o u s  o r  i n f e c t i o u s  b u t  have  n o t  y e t  m a n i f e s t e d  
p h y s i c a l  symptoms o f  d i s e a s e .  For  an a n a l y s i s  of t h i s  i s s u e ,  see CRS 
R e p o r t  88-214, Lega l  I m p l i c a t i o n s  of t h e  Con tag ious  D i s e a s e  o r  I n f e c t i o n s  
Amendment t o  t h e  C i v i l  R i g h t s  R e s t o r a t i o n  Ac t ,  S .  5 5 7 ,  by Nancy Lee J o n e s .  

Shou ld  Cove rage  Occur  Through Assistance t o  Individuals? 

One argument  Grove C i t y  C o l l e g e  made when i t s  s u i t  was h e a r d  i n  
F e d e r a l  d i s t r i c t  c o u r t  was t h a t  c e r t a i n  F e d e r a l  s t u d e n t  a i d  -- B a s i c  
E d u c a t i o n a l  O p p o r t u n i t y  G r a n t s  (BEOGs, now c a l l e d  P e l 1  G r a n t s )  . and 
G u a r a n t e e d  S t u d e n t  Loans (GSLs) -- s h o u l d  n o t  be c o n s i d e r e d  a s  f i n a n c i a l  
a s s i s t a n c e  t o  i n s t i t u t i o n s  f o r  p u r p o s e s  oE T i t l e  IX c o v e r a g e .  I n  t h e  
~ o l l e g e ' s  v i ew ,  t h e s e  programs p r o v i d e  s u p p o r t  d i r e c t l y  t o  s t u d e n t s  and t o  



banks ,  n o t  t o  s c h o o l s ,  i n  a s  much a s  s c h o o l s  a r e  n o t  r e s p o n s i b l e  f o r  
d i s b u r s i n g  t h e  a i d  made a v a i l a b l e .  The d i s t r i c t  c o u r t  d i s a g r e e d  w i t h  t h e  
C o l l e g e ' s  argument.  I n  a  r e v i s e d  o p i n i o n  i s s u e d  on J u n e  28,  1980,  t h e  
c o u r t  r u l e d  t h a t  both  BEOGs and GSLs c o n s t i t u t e  F e d e r a l  f i n a n c i a l  
a s s i s t a n c e  t o  s c h o o l s  whose s t u d e n t s  r e c e i v e  them, t h u s  b r i n g i n g  them 
under  t h e  n o n d i s c r i m i n a t i o n  p r o v i s i o n s  of  T i t l e  I X .  

The Supreme Court  s u b s e q u e n t l y  upheld t h i s  f i n d i n g  w i t h  r e s p e c t  t o  
BEOCs ( t h e  C o l l e g e  chose  n o t  t o  a p p e a l  t h e  f i n d i n g  w i t h  r e s p e c t  t o  CSLs). 
Among o t h e r  t h i n g s ,  t h e  Supreme Court  no ted  t h a t  BEOGs were c r e a t e d  by t h e  
same l e g i s l a t i o n  t h a t  imposed t h e  T i t l e  I X  requ i rements  and t h a t  n o t h i n g  
i n  T i t l e  I X  " s u g g e s t s  t h a t  Congress e l e v a t e d  form o v e r  s u b s t a n c e  by making 
t h e  a p p l i c a t i o n  of t h e  n o n d i s c r i m i n a t i o n  p r i n c i p l e  dependent  on t h e  manner 
i n  which a  program o r  a c t i v i t y  r e c e i v e s  f e d e r a l  a s s i s t a n c e . "  The Cour t  
found t h a t  b o t h  c o n g r e s s i o n a l  i n t e n t  and a d m i n i s t r a t i v e  p r a c t i c e  appeared  
t o  i n c l u d e  a i d  t o  s t u d e n t s  w i t h i n  t h e  scope of " f i n a n c i a l  a s s i s t a n c e "  f o r  
purpose  of  T i t l e  I X .  The Court  a l s o  s t a t e d  i n  a  f o o t n o t e  t h a t  T i t l e  I X  
coverage  of  e d u c a t i o n a l  i n s t i t u t i o n s  was n o t  t r i g g e r e d  by "food s tamps,  
S o c i a l  S e c u r i t y  b e n e f i t s ,  w e l f a r e  payments, and o t h e r  forms o f  g e n e r a l -  
purpose  governmental  a s s i s t a n c e . "  

Whether s c h o o l s  shou ld  be covered under t h e  c i v i l  r i g h t s  laws because  
of s t u d e n t  a i d  i s  but one example of a  l a r g e r  i s s u e  of whether  a n y  
i n s t i t u t i o n  shou ld  be covered through F e d e r a l  payments made d i r e c t l y  t o  
i n d i v i d u a l s  f o r  t h a t  i n s t i t u t i o n ' s  s e r v i c e s .  For example, s h o u l d  g r o c e r y  
s t o r e s  be  covered when t h e y  a c c e p t  food stamps? Should pharmacies  be 
covered  when t h e y  f i l l  Medicare o r  Medicaid p r e s c r i p t i o n s ?  A r e l a t e d  
q u e s t i o n  i s  how one is  t o  t e l l  when i n s t i t u t i o n s  a r e  covered th rough  such 
payments: Does i t  depend upon t h e  amount of F e d e r a l  funds  t h e y  r e c e i v e ?  
Does i t  depend on whether  t h e  funds  a r e  f o r  a  p a r t i c u l a r  purpose ,  n o t  j u s t  
g e n e r a l  i n c o m e ?  I s  i t  r e l e v a n t  w h e t h e r  t h e  i n s t i t u t i o n s  have 
a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s ,  such  a s  r e p o r t i n g  requ i rements?  Whether 
Congress e x p r e s s l y  i n t e n d e d  t h a t  t h e  i n s t i t u t i o n s  be a i d e d  by t h e  funds?  

Proponen t s  of S. 557 po in ted  ou t  t h a t  t h e  L e g i s l a t i o n  does  n o t  a f f e c t  
whether  i n s t i t u t i o n s  a r e  covered under t h e  c i v i l  r i g h t s  laws by t h e  
e x t e n s i o n  of  F e d e r a l  f i n a n c i a l  a s s i s t a n c e  t o  i n d i v i d u a l s .  S. 557 
a d d r e s s e d  on ly  t h e  q u e s t i o n  o f  how much of an  i n s t i t u t i o n  would be 
c o v e r e d ,  n o t  whether  i t  i s  covered a t  a l l .  However, opponents  of S. 557 
argued t h a t  t h e  expans ion  of coverage t h a t  would o c c u r  under  t h e  
l e g i s l a t i o n  made i t  important  t o  c l a r i f y  which i n s t i t u t i o n s  a r e  covered  
and which a r e  n o t .  (H.R. 4203ls.2184,  t h e  " C i v i l  R igh t s  P r o t e c t i o n  Act of 
1988," e x p l i c i t l y  provided t h a t  coverage would no t  be extended t o  g r o c e r y  
s t o r e s  th rough  food s tamps. )  

P roponen t s  of t h e  view t h a t  i n s t i t u t i o n s  ought t o  be covered  under 
t h e  c i v i l  r i g h t s  laws th rough  Federa l  a s s i s t a n c e  t o  i n d i v i d u a l s  argued 
t h a t  such a i d  o f t e n  p r o v i d e s  i n s t i t u t i o n s  w i t h  s u b s t a n t i a l  revenue.  For  
example,  they  c la imed t h a t  some c o l l e g e s  could  no t  s u r v i v e  w i t h o u t  Pell 
G r a n t s  and GSLs and t h a t  few would e n r o l l  a s  many s t u d e n t s .  (For  FY88, 
Congress h a s  a p p r o p r i a t e d  n e a r l y  $4.3 b i l l i o n  f o r  P e l l  G r a n t s  and $2.6 
b i l l i o n  f o r  GSL s u b s i d i e s  and o t h e r  c o s t s .  The annual  CSL new l o a n  volume 
from non-Federal  s o u r c e s  c u r r e n t l y  exceeds  $9 b i l l i o n . )  I t  i s  o n l y  
a p p r o p r i a t e ,  they  a rgued ,  t h a t  programs t h i s  imporcant f o r  p o s t s e c o n d a r y  



e d u c a t i o n  be accompanied  by F e d e r a l  c i v i l  r i g h t s  g u a r a n t e e s .  I n  a d d i t i o n ,  
p r o p o n e n t s  a r g u e d  t h a t  i f  c o v e r a g e  d i d  n o t  o c c u r  t h r o u g h  s t u d e n t  a i d ,  t h e  
b a s i c  p r i n c i p l e  beh ind  t h e  c i v i l  r i g h t s  laws would b e  v i o l a t e d :  F e d e r a l  
a i d  o u g h t  n o t  s u p p o r t  d i s c r i m i n a t i o n .  

Opponen t s  o f  t h e  view t h a t  i n s t i t u t i o n s  ough t  t o  be c o v e r e d  u n d e r  
c i v i l  r i g h t s  l a w s  t h r o u g h  F e d e r a l  a s s i s t a n c e  t o  i n d i v i d u a l s  a r g u e d  t h a t  i t  
i s  i m p e r a t i v e  t o  d i s t i n g u i s h  d i r e c t  from i n d i r e c t  r e c i p i e n t s .  P r i n c i p a l  
r e c i p i e n t s ,  who i n i t i a l l y  g e t  t h e  a i d ,  must be  d i s t i n g u i s h e d  f rom 
s e c o n d a r y  o n e s ,  j u s t  a s  l e g a l  r e c i p i e n t s  must  be d i s t i n g u i s h e d  f rom 
economic  o n e s .  O t h e r w i s e ,  t h e  opponen t s  c l a i m e d ,  i n s t i t u t i o n s  c a n n o t  be 
c e r t a i n  w h e t h e r  t h e y  a r e  cove red  o r  n o t .  Opponents  a l s o  p o i n t e d  o u t  t h a t  
w h i l e  some c o l l e g e s  may r e c e i v e  s u b s t a n t i a l  s u p p o r t  f rom s t u d e n t s  who have  
P e l 1  G r a n t s  o r  GSLs, t h a t  s u p p o r t  comes from s t u d e n t s  by their c h o i c e ,  n o t  
t h e  Gove rnmen t ' s .  If a  s c h o o l  d i s c r i m i n a t e s  a g a i n s t  s t u d e n t s ,  t h e y  c a n  
e n r o l l  i n  o t h e r  i n s t i t u t i o n s ,  t a k i n g  t h e i r  F e d e r a l  a i d  w i t h  them. 

Should L e g i s l a t i o n  Change o r  L i m i t  P r o v i s i o n s  about Abortion? 

One i m p o r t a n t  i s s u e  r e g a r d i n g  b r o a d e n i n g  t h e  s c o p e  of c o v e r a g e  of 
T i t l e  IX was w h e t h e r  t h i s  would r e s u l t  i n  noncompl iance  by s c h o o l s  w i t h  
p o l i c i e s  a g a i n s t  a b o r t i o n .  While  t h e  T i t l e  IX s t a t u t e  d i d  n o t  r e f e r  t o  
p regnancy  o r  a b o r t i o n ,  t h e  Department  of  E d u c a t i o n ' s  r e g u l a t i o n s  c o n t a i n e d  
s e v e r a l  p r o v i s i o n s  on  t h e s e  m a t t e r s .  The p r o v i s i o n s  were  p romulga t ed  by 
t h e  Depar tment  of  H e a l t h ,  E d u c a t i o n ,  and Wel fa re  i n  1975 a s  p a r t  o f  t h e  
o r i g i n a l  T i t l e  I X  r e g u l a t i o n s .  I n  g e n e r a l ,  t h e  p r o v i s i o n s  p r o h i b i t e d  
r e c i p i e n t s  o f  F e d e r a l  f i n a n c i a l  a s s i s t a n c e  from d i s c r i m i n a t i n g  a g a i n s t  a n y  
s t u d e n t ,  o r  e x c l u d i n g  a n y  s t u d e n t  f rom a n  e d u c a t i o n  program o r  a c t i v i t y ,  
I I on t h e  b a s i s  of s u c h  s t u d e n t ' s  p r egnancy ,  c h i l d b i r t h ,  f a l s e  p regnancy ,  
t e r m i n a t i o n  o f  pregnancy  o r  r e c o v e r y  the re f rom"  u n l e s s  t h e  s t u d e n t  
v o l u n t a r i l y  r e q u e s t s  t o  p a r t i c i p a t e  i n  a  s e p a r a t e  program. Leaves  o f  
a b s e n c e  m u s t  be g r a n t e d  f o r  t h e s e  c o n d i t i o n s ,  a t  t h e  c o n c l u s i o n  o f  which  
t h e  s t u d e n t  must  be r e i n s t a t e d  t o  t h e  s t a t u s  s h e  h e l d  when t h e  l e a v e  
began.  Moreover ,  r e c i p i e n t s  must t r e a t  t h e s e  c o n d i t i o n s  i n  t h e  same 
manner " a s  a n y  o t h e r  t empora ry  d i s a b i l i t y "  w i t h  r e s p e c t  t o  any  m e d i c a l  o r  
h o s p i t a l  b e n e f i t ,  s e r v i c e ,  p l a n  o r  p o l i c y  t h a t  t h e y  a d m i n i s t e r ,  o p e r a t e ,  
o f f e r ,  o r  p a r t i c i p a t e  i n .  S i m i l a r  r e q u i r e m e n t s  p e r t a i n e d  t o  employees .  
( 3 4  CFR 106)  

The a b o r t i o n  p r o v i s i o n s ,  l i k e  o t h e r  T i t l e  IX r u l e s ,  d i d  n o t  a p p l y  t o  
e d u c a t i o n a l  i n s t i t u t i o n s  t h a t  q u a l i f y  f o r  t h e  r e l i g i o u s  exempt ion  s t a t e d  
i n  t h e  s t a t u t e :  

... t h i s  s e c t i o n  s h a l l  n o t  a p p l y  t o  an e d u c a t i o n a l  i n s t i t u t i o n  
w h i c h  i s  c o n t r o l l e d  by a  r e l i g i o u s  o r g a n i z a t i o n  i f  t h e  
a p p l i c a t i o n  of t h i s  s u b s e c t i o n  would n o t  be c o n s i s t e n t  w i t h  t h e  
r e l i g i o u s  t e n e t s  of s u c h  o r g a n i z a t i o n ;  ... ( S e c t i o n  9 0 1 ( a ) ( 3 ) )  

However, noc a l l  s c h o o l s  w i t h  a b o r t i o n  p o l i c i e s  c o n f l i c t i n g  w i t h  T i t l e  I X  
r e g u l a t i o n s  c o u l d  q u a l i f y  f o r  t h i s  exempt ion .  Some of  t h e s e  s c h o o l s  a r e  
n o t  r e l i g i o u s  ( p u b l i c  s c h o o l s  and p u b l i c  c o l l e g e s  and u n i v e r s i t i e s  a r e  
n o t ,  n o r  a r e  many p r i v a t e  s c h o o l s  and c o l l e g e s ) ;  o t h e r s  n e i t h e r  a r e  
c o n t r o l l e d  by a r e l i g i o u s  o r g a n i z a t i o n  n o r  have r e l i g i o u s  t e n e t s  



i n c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n s .  S. 557 would e x t e n d  t h e  r e l i g i o u s  
I t  e x e m p t i o n  t o  o p e r a t i o n s  o f  a n  e n t i t y "  c o n t r o l l e d  by a r e l i g i o u s  

o r g a n i z a t i o n ,  n o t  j u s t  a n  e d u c a t i o n a l  i n s t i t u t i o n ,  p r o v i d e d  t h e  r e l i g i o u s  
t e n e t s  t e s t  was a l s o  met. (Museums o r  h o s p i t a l s  w i t h  e d u c a t i o n  programs 
would be examples . )  

With t h e  Supreme C o u r t ' s  na r row i n t e r p r e t a t  i o n  o f  c o v e r a g e  i n  Grove  
C i t y  C o l l e g e ,  s c h o o l s  c o u l d  have p o l i c i e s  a b o u t  a b o r t i o n  t h a t  would be  
found  d i s c r i m i n a t o r y  u n d e r  T i t l e  1X r e g u l a t i o n s  a s  l o n g  a s  t h o s e  p o l i c i e s  
do n o t  a p p l y  t o  programs o r  a c t i v i t i e s  r e c e i v i n g  F e d e r a l  f i n a n c i a l  
a s s i s t a n c e .  Fo r  example ,  i f  s c h o o l s '  h e a l t h  i n s u r a n c e  p l a n s  had  no 
F e d e r a l  f u n d i n g ,  t h e y  would n o t  h a v e  t o  p r o v i d e  c o v e r a g e  f o r  A o r t i o n s .  
However, w i t h  t h e  amendment of T i t l e  IX t o  e n s u r e  t h a t  i n s t i t u t i o n s  a s  a 
whole  wers c o v e r e d  i f  a n y  p a r t  r e c e i v e d  F e d e r a l  f i n a n c i a l  a s s i s t a n c e ,  t h e n  
t h e  p o l i c i e s  of s u c h  s c h o o l s  p re sumab ly  would v i o l a t e  t h e  r e g u l a t i o n s .  
Some p e o p l e  a r g u e d  t h a t  S. 557 ,  a s  i n t r o d u c e d ,  by e x p a n d i n g  c o v e r a g e  of  
T i t l e  IX t o  " a l l  t h e  a c t i v i t i e s  o f "  i n s t i t u t i o n s  r e c e i v i n g  F e d e r a l  f u n d s ,  
would e v e n  have  r e q u i r e d  h o s p i t a l s  w i t h  t e a c h i n g  programs t o  p r o v i d e  
a b o r t i o n s  t o  t h e  g e n e r a l  p u b l i c  a s  we l l  a s  s t u d e n t s  and  f a c u l t y  members. 

The  D a n f o r t h  and  U e i c k e r  Amendments 

Two f l o o r  amendments p e r t a i n i n g  t o  a b o r t i o n  were added  t o  S. 557 
p r i o r  t o  i t s  p a s s a g e  by t h e  S e n a t e .  (The House r e t a i n e d  b o t h  amendments 
when i t  l a t e r  p a s s e d  t h e  l e g i s l a t i o n . )  The D a n f o r t h  amendment p r o v i d e d  
(1) t h a t  T i t l e  IX c o u l d  n o t  b e  c o n s t r u e d  " t o  r e q u i r e  o r  p r o h i b i t  a n y  
p e r s o n ,  o r  p u b l i c  o r  p r i v a t e  e n t i t y ,  t o  p r o v i d e  o r  pay f o r  a n y  b e n e f i t  o r  
s e r v i c e ,  i n c l u d i n g  t h e  u s e  o f  f a c i l i t i e s ,  r e l a t e d  t o  a n  a b o r t i o n "  and  ( 2 )  
t h a t  t h i s  p r o v i s i o n  c o u l d  n o t  be u sed  t o  impose p e n a l t i e s  on anyone  who i s  
s e e k i n g  o r  h a s  r e c e i v e d  a n y  b e n e f i t  o r  s e r v i c e  r e l a t e d  t o  a  l e g a l  
a b o r t i o n .  The Weicker  amendment p rov ided  t h a t  no p r o v i s i o n  o f  t h e  C i v i l  
R i g h t s  R e s t o r a t i o n  Act ( i . e . ,  S. 557 )  o r  amendment made by i t  s h o u l d  be 
c o n s t r u e d  t o  r e q u i r e  r e c i p i e n t s  of F e d e r a l  f u n d s  t o  p e r f o r m  o r  pay f o r  a n  
a b o r t i o n .  I n  e f f e c t ,  t h e  D a n f o r t h  amendment r e p e a l e d  T i t l e  I X  r e g u l a t i o n s  
r e q u i r i n g  i n s t i t u t i o n s  t o  i n c l u d e  a b o r t i o n  i n  t h e  m e d i c a l  s e r v i c e s  o r  
i n s u r a n c e  p l a n s  t h e y  o f f e r  ( t h o u g h  d i s c r i m i n a t i o n  i n  o t h e r  fo rms  w i t h  
r e s p e c t  t o  l e g a l  a b o r t i o n s  would s t i l l  be p r o h i b i t e d ) .  I n  c o n t r a s t ,  t h e  
Weicker  amendment d i d  n o t  a f f e c t  t h o s e  a b o r t i o n  r e q u i r e m e n t s ;  i t  o n l y  
c l a r i f i e d  t h a t  t h e  l e g i s l a t i o n  t o  o v e r t u r n  Grove C i t y  C o l l e g e ,  by i t s e l f ,  
d i d  n o t  e s t a b l i s h  s u c h  r e q u i r e m e n t s .  

S u p p o r t e r s  o f  t h e  D a n f o r t h  amendment p r i n c i p a l l y  a r g u e d  t h a t  t h e  
F e d e r a l  government  ough t  n o t  r e q u i r e  e d u c a t i o n a l  i n s  t i  t u t i o n s  t o  p r o v i d e  
o r  pay f o r  a b o r t i o n  s i m p l y  because  t h e y  r e c e i v e  F e d e r a l  f i n a n c i a l  
a s s i s t a n c e .  They c o n t e n d e d  t h a t  when Congres s  e n a c t e d  T i t l e  IX i n  1972 
(one -ha l f  y e a r  b e f o r e  t h e  U.S. Supreme Cour t  r u l e d  i n  R o e  v .  W a d e  t h a t  
women h a v e  a  c o n s t i t u t i o n a l  r i g h t  t o  d e c i d e  whe the r  t o  t e r m i n a t e  c e r t a i n  
p r e g n a n c i e s )  i t  would noc have  i n t e n d e d  t h a t  r e g u l a t i o n s  i s s u e d  p u r s u a n t  
t o  t h e  s t a t u t e  c o n t a i n  s u c h  r e q u i r e m e n t s .  

Opponents  of  t h e  D a n f o r t h  amendment p r i n c i p a l l y  a r g u e d  t h a t  Congres s  
s h o u l d  s i m p l y  r e s t o r e  t o  T i t l e  I X  and r h e  o t h e r  c i v i l  r i g h t s  l aws  t h e  
b r o a d  c o v e r a g e  t h e y  had b e f o r e  Grove C i t y .  I n  no o t h e r  r e s p e c t  t h a n  
a b o r t i o n ,  t h e y  added ,  would t h e  l e g i s l a t i o n  change  what c o n s t i t u t e s  
t I d i s c r i m i n a t  ion" o r  " n o n d i s c r i m i n a t i o n  ." 
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P.L. 100-259, H.R. 12141s. 557 
C i v i l  R i g h t s  R e s t o r a t i o n  Act o f  1987. Amends T i t l e  I X  of t h e  

E d u c a t i o n  Amendments of  1972,  T i t l e  V I  o f  t h e  C i v i l  R i g h t s  Act o f  1964 ,  
S e c t i o n  504 o f  t h e  R e h a b i l i t a t i o n  Act o f  1973,  and t h e  Age D i s c r i m i n a t i o n  
Act t o  e n s u r e  t h a t  t h e  p h r a s e  "program o r  a c t i v i t y u  means "a11 t h e  
d p e r a t i o n s  o f "  t h e  f o l l o w i n g  ( s t a t e d  g e n e r a l l y ) ,  any p a r t  of  which i s  
e x ~ e n d e d  FederdL f i n a n c i a l  a s s i s t a n c e :  

-- S c a t e  and l o c a l  gove rnmen ta l  u n i t s  ( i n c l u d i n g  t h o s e  t h a t  

e x t e n d  F e d e r a l  f i n a n c i a l  a s s i s t a n c e  and t h o s e  t o  which t h e y  
e x t e n d  i t ) ;  - - s c h o o l s  and schoo l  s y s t e m s ;  

- - p o s t s e c o n d a r y  e d u c a t i o n  i n s t i t u t i o n s  and sys t ems  o f  p u b l i c  

h i g h e r  e d u c a t i o n ;  and - - c e r t a i n  p r i v a t e  o r g a n i z a t i o n s :  t h o s e  t o  which a s s i s t a n c e  

i s  e x t e n d e d  as a  whole ,  and t h o s e  p r i n c i p a l l y  engaged i n  
p r o v i d i n g  e d u c a t i o n ,  h e a l t h  h o u s i n g ,  s o c i a l  s e r v i c e s ,  o r  
p a r k s  and r e c r e a t i o n .  (Fo r  o t h e r  p r i v a t e  o r g a n i z a t i o n s ,  
o n l y  t h e  o p e r a t i o n s  of " t h e  e n t i r e  p l a n t  o r  o t h e r  
g e o g r a p h i c a l l y  s e p a r a t e  f a c i l i t y "  t o  wh ich  F e d e r a l  
a s s i s t a n c e  i s  ex t ended  a r e  c o v e r e d .  

P r o v i d e s  t h a t  t h e  amendments do n o t  e x t e n d  a p p l i c a t i o n  of a n y  of t h e  
f o u r  a c t s  t o  u l t i m a t e  b e n e f i c i a r i e s  no t  p r e v i o u s l y  cove red .  Ex tends  t h e  
r e l i g i o u s  exempt ion  p r o v i s i o n  o f  T i t l e  IX of t h e  E d u c a t i o n  Amendments o f  
1972 t o  o p e r a t i o n s  of  e n t i t i e s  ( n o t  j u s t  e d u c a t i o n a l  i n s t i t u t i o n s )  
c o n t r o l l e d  by r e l i g i o u s  o r g a n i z a t i o n s ,  p rov ided  t h e y  a l s o  meet t h e  
r e l i g i o u s  t e n e t s  t es t .  Also makes c l e a r  w i t h  r e s p e c t  t o  S e c t i o n  504 of  
t h e  R e h a b i l i t a t i o n  Act t h a t  s m a l l  p r o v i d e r s  a r e  n o t  r e q u i r e d  t o  make 
s i g n i f i c a n t  s t r u c t u r a l  a l t e r a t i o n s  t o  t h e i r  e x i s t i n g  f a c i l i t i e s  s o  t h a t  
t h e i r  programs a r e  a c c e s s i b l e ,  i f  o t h e r  means of p r o v i d i n g  t h e  s e r v i c e s  
a r e  a v a i l a b l e .  H . R .  1214 i n t r o d u c e d  Feb. 24 ,  1987; r e f e r r e d  t o  C o m n i t t e e s  
on E d u c a t i o n  and Labor ,  and on t h e  J u d i c i a r y .  S .  557 i n t r o d u c e d  Feb. 1 9 ,  
1987;  r e f e r r e d  t o  Committee on Labor and Human Resources .  H e a r i n g s  began 
Mar. 19.  Amended and o r d e r e d  r e p o r t e d  May 20 .  F u r t h e r  amended w i t h  two 
p r o v i s i o n s  p e r t a i n i n g  r o  a b o r t i o n  ( t h e  D a n f o r t h  and Weicker amendments)  
and one  p e r t a i n i n g  t o  employment o f  p e r s o n s  w i t h  i n f e c t i o u s  d i s e a s e s  ( t h e  
Humphrey-Harkin amendment). Passed  S e n a t e  J an .  28 ,  1988. Pas sed  House, 
w i t h o u t  f u r t h e r  amendment, Mar. 2. Vetoed by P r e s i d e n t  Reagan Mar. 16. 
Pas sed  House and S e n a t e  o v e r  p r e s i d e n t i a l  v e t o  Mar. 22,  1988. 

H.R. 42031s. 2184 ( S e n s e n b r e ~ e r / H a t c h )  
C i v i l  R i g h t s  P r o t e c t i o n  Act of 1988. Amends T i t l e  I X  of  t h e  

E d u c a t i o n  Amendments of 1972,  T i t l e  VI of t h e  C i v i l  R i g h t s  Act o f  1964,  
S e c t i o n  504 o f  t h e  R e h a b i l i t a t i o n  Act of  1973,  and t h e  Age D i s c r i m i n a t i o n  
Act t o  e n s u r e  t h a t  t h e  p h r a s e  "program o r  a c t i v i t y u  means,  w i t h  some 
e x c e p t i o n s ,  " a l l  t h e  o p e r a t i o n s  o f "  e n t i t i e s  ( s i m i l a r  t o  t h o s e  l i s t e d  
above  f o r  S. 5571,  any  p a r t  of which i s  e x t e n d e d  F e d e r a l  f i n a n c i a l  
a s s i s t a n c e .  I n  c o n t r a s t  t o  S. 557,  c o r p o r a t i o n s  and o t h e r  p r i v a t e  
o r g a n i z a t i o n s  would be cove red  - i n  t h e i r  e n t i r e t y  o n l y  i f  t h e  a s s i s t a n c e  
were p r o v i d e d  t o  them a s  a  whole;  o n l y  t h e  p a r t  of  t h e  c h u r c h  t h a t  
p a r t  i c i p a r e s  i n  t h e  f e d e r a l l y - a s s i s t e d  program would be c o v e r e d ;  o n l y  t h e  



i n d i v i d u a l  r e l i g i o u s  s c h o o l  r e c e i v i n g  a s s i s t a n c e  would be c o v e r e d  ( n o t  
t h e  e n t i r e  r e l i g i o u s  schooL s y s t e m )  and o n l y  t h e  S t a t e  o r  l o c a l  programs 
r e c e i v i n g  a s s i s t a n c e  would be cove red  ( n o t  t h e  e n t i r e  S t a t e  o r  l o c a l  
a g e n c y ) .  I n  a d d i t i o n ,  e x p l i c i t l y  p r o v i d e s  t h a t  c o v e r a g e  i s  n o t  e x t e n d e d  
t o  g r o c e r y  s t o r e s  t h r o u g h  t h e  r e c e i p t  o f  food s tamps  o r  t o  f a r m s  and 
r a n c h e s  t h r o u g h  t h e  r e c e i p t  of F e d e r a l  a g r i c u l t u r a l  a s s i s t a n c e .  Broadens  
t h e  T i t l e  I X  r e l i g i o u s  exempt ion  t o  i n c l u d e  e n t i t i e s  " c l o s e l y  i d e n t i f i e d "  
w i t h  t e n e t s  of r e l i g i o u s  o r g a n i  z a t i o n s .  O t h e r w i s e  i n c l u d e s  o t h e r  
p r o v i s i o n s  of  S .  557 a s  pas sed  by t h e  House and S e n a t e ,  i n c l u d i n g  t h e  
Danf o r t h ,  Weicke r ,  and Humphrey-Harkin amendments. H.R. 4203 i n t r o d u c e d  
Mar. 1 7 ,  1988;  r e f e r r e d  j o i n t l y  t o  Committees on E d u c a t i o n  and Labor ,  and 
on t h e  J u d i c i a r y .  S. 2184 i n t r c d u c e d  Mar. 17 ,  1988; r e f e r r e d  t o  Committee 
on Labor and Human R e s o u r c e s .  

CONGRESSIONAL HEARINGS, REPORTS, AND DOCWELITS 

U.S. Congres s .  House. Committee on Educa t ion  and Labor.  C i v i l  R i g h t s  
Restoration Act o f  1985. Oct .  7 ,  1986. Washington ,  U.S. Govt .  
P r i n t .  O f f . ,  1986. 23  p. ( 9 9 t h  Congres s ,  2d s e s s i o n .  House. 
R e p o r t  no. 99-963, P a r t  2 ) .  

U.S. Congres s .  House. Committee on E d u c a t i o n  and Labor and C o m n i t t e e  on 
t h e  J u d i c i a r y .  Subcomni t t ee  on C i v i l  and C o n s t i t u t i o n a l  Rights. 
C i v i l  R i g h t s  R e s t o r a t i o n  Act of 1985. J o i n t  h e a r i n g s ,  9 9 t h  
C o n g r e s s ,  1s t  s e s s i o n .  Mar. 4 ,  7 ,  11 ,  1 5 ,  22 ,  25 ,  27-28, and  Apr. 4, 
1985.  Washington ,  U.S. Govt.  P r i n t .  O f f . ,  1986.  1329 p. 

U.S. Congres s .  House. Committee on t h e  J u d i c i a r y .  C i v i l  R i g h t s  
R e s t o r a t i o n  Act o f  1985.  Oct .  3 ,  1986. Washington ,  U.S. Govt .  
P r i n t .  O f f . ,  1986.  4 3  p. ( 9 9 t h  Congres s ,  2d s e s s i o n .  House. R e p o r t  
no.  99-963, P a r t  1 ) .  

U.S. Congres s .  S e n a t e .  Committee on Labor and Human Resources .  The 
C i v i l  R i g h t s  R e s t o r a t i o n  Act of 1987. June  5 ,  1987.  Washington ,  
U.S. Govt.  P r i n t .  O f f . ,  1987. 38 p .  ( 1 0 0 t h  c o n g r e s s ,  1 s t  s e s s i o n ,  
S e n a t e .  Reporc no.  100-64) 

-- -- - C i v i l  R i g h t s  R e s t o r a t i o n  Act of  1987. H e a r i n g s ,  1 0 0 t h  Congres s ,  1s t  
s e s s i o n .  Mar. 19 and Apr. 1 ,  1987. Washington ,  U.S. Govt. P r i n t .  
O f f . ,  1988. 679 p. 

----- Proposed  Grove C i t y  l e g i s l a t i o n ,  r e l i g i o u s  l i b e r t y ,  and p r i v a t e  

e d u c a t i o n .  H e a r i n g s ,  9 9 t h  Congres s ,  1 s t  s e s s i o n .  J u l y  17  and S e p t .  
20,  1985. Washington ,  U.S. Covt .  P r i n c .  O f f . ,  1986. 

03/22/88 --- S e n a t e  (73-24) and House (292-133) pas sed  S. 557 o v e r  t h e  
P r e s i d e n t ' s  v e t o ,  e n a c t i n g  i t  i n t o  law (P.L. 100-259). 



S e n a t e  began d e b a t e  on o v e r r i d i n g  t h e  P r e s i d e n t ' s  v e t o  of  S. 
557.  

P r e s i d e n t  Reagan v e t o e d  S.  557 and urged  t h e  a d o p t i o n  o f  a  
s u b s t i t u t e  measure  t h a t  would broaden 
exempcion and have  l e s s  e x t e n s i v e  
r e l i g i o u s  s c h o o l s ,  c o r p o r a t i o n s ,  
governments .  

House pas sed  (315-98) t h e  v e r s i o n  of 
p a s s e d  i n  J a n u a r y .  

t h e  T i t l e  IX r e l i g i o u s  
c o v e r a g e  o f  c h u r c h e s ,  
and S t a t e  and l o c a l  

S. 557 t h a t  t h e  S e n a t e  

S t tna te  passed  (75-14) t h e  r e p o r t e d  v e r s i o n  of  S .  557 a f t e r  
a d d i n g  two amendments p e r t a i n i n g  t o  a b o r t i o n  and a c l a r i f y i n g  
amendment a b o u t  S e c t i o n  504.  

S e n a t e  began d e b a t e  on S. 557. 

S e n a t e  Committee on Labor and Human Resources  amended and 
o r d e r e d  r e p o r t e d  S. 557 (S .Rept .  100-64). 

P r e s i d e n t  Reagan s i g n e d  H.R. 4021,  t h e  R e h a b i l i t a t i o n  Act 
Amendments of 1986 ( P . L .  99-506). S e c t i o n  1003 p r o v i d e s  
t h a t  S t a t e s  a r e  n o t  immune under  t h e  E l e v e n t h  Amendment o f  
t h e  C o n s t i t u t i o n  from s u i c  i n  F e d e r a l  c o u r t  f o r  v i o l a t i o n s  of 
S e c t i o n  504 of  t h e  R e h a b i l i t a t i o n  Act of 1973,  T i t l e  IX of  
t h e  E d u c a t i o n  Amendments of 1972,  T i t l e  V I  of  t h e  C i v i l  
R i g h t s  Act o f  1964,  and t h e  Age D i s c r i m i n a t i o n  Act .  The 
l e g i s l a t i o n  o v e r t u r n e d  t h e  J u n e  28,  1985 A t a s c a d e r o  d e c i s i o n  
o f  t h e  U.S. Supreme C o u r t ,  

U.S. Supreme Cour t  r u l e d  i n  A t a s c a d e r o  S t a t e  H o s p i t a l  v. 
S c a n l o n ,  t h a t ,  a b s e n t  unequ ivoca l  s t a t u t o r y  l anguage  t o  t h e  
c o n t r a r y ,  t h e  E l e v e n t h  Amendment b a r s  s u i t  i n  F e d e r a l  c o u r t  
a g a i n s t  S t a t e  a g e n c i e s  under  S e c t i o n  504 of  R e h a b i l i t a t i o n  
Act o f  1973 even though t h e y  r e c e i v e  F e d e r a l  f i n a n c i a l  
a s s i s t a n c e .  

House Committee on t h e  J u d i c i a r y  o r d e r e d  r e p o r t e d  H.R.  700 
w i t h  two amendments: ( 1 )  a new v e r s i o n  of  t h e  b i l l  i n  t h e  
n a t u r e  o f  a  s u b s t i t u t e  and ( 2 )  a  d i s c l a i m e r  t h a t  t h e  
amendments made by H . R .  700 " a r e  n o t  i n t e n d e d  t o  convey 
e i t h e r  t h e  a p p r o v a l  o r  d i s a p p r o v a l  of Congress  c o n c e r n i n g  t h e  
v a l i d i t y  o r  a p p r o p r i a t e n e s s  of  T i t l e  IX r e g u l a t i o n s  
c o n c e r n i n g  h e a l t h  c a r e  i n s u r a n c e  o r  s e r v i c e s  w i t h  r e g a r d  t o  
a b o r t i o n . "  ( T h i s  amendment was o f f e r e d  by R e p r e s e n t a t i v e  
Edwards o f  C a l i f o r n i a . )  

House C o m i t t e e  on Educa t ion  and Labor o r d e r e d  r e p o r t e d  H . R .  
700 w i t h  t h r e e  amendments: ( 1 )  a  new v e r s i o n  of t h e  b i l l  i n  
t h e  n a t u r e  of  a  s u b s t i t u t e  ( i d e n t i c a l  t o  t h e  s u b s t i t u t e  
v e r s i o n  a d o p t e d  t h e  n e x t  day by t h e  C o m i t t e e  on  t h e  
J u d i c i a r y ) ;  ( 2 )  a  p r o v i s i o n  s t i p u l a t i n g  t h a t  T i t l e  I X  s h a l l  
n o t  be c o n s t r u e d  " t o  g r a n t  o r  s e c u r e  o r  deny a n y  r i g h t  



r e l a t i n g  t o  a b o r t i o n  o r  t h e  f u n d i n g  t h e r e o f  ," o r  t o  r e q u i r e  
o r  p r o h i b i t  any  b e n e f i t  o r  s e r v i c e  r e l a t i n g  t o  a b o r t i o n  ( t h i s  
amendment was o f f e r e d  by R e p r e s e n t a t i v e  Tauke) ;  and  ( 3 )  a 
p r o v i s i o n  b r o a d e n i n g  t h e  T i t l e  IX r e l i g i o u s  exempt ion  t o  
i n c l u d e  o p e r a t i o n s  of a n  e n t i t y  " a f f i l i a t e d "  w i t h  a r e l i g i o u s  
o r g a n i z a t i o n  when t h e  r e l i g i o u s  t e n e t s  o f  t h e  o r g a n i z a t i o n  
a r e  a n  i n t e g r a l  p a r t  of s u c h  o p e r a t i o n s .  

10/02/84 --- S e n a t e  a g r e e d  (53-45) t o  t a b l e  t h e  c i v i l  r i g h t s  amendment t o  
H.J.Res. 648 t h a t  S e n a t o r  Byrd had proposed  S e p t .  27.  

0 9 / 2 9 / 8 4  --- S e n a t e  a g r e e d  (92-4) t o  end f u r t h e r  d e b a t e  on t h e  c i v i l  
r i g h t s  amendment t o  H.J.Res. 648. 

0 9 / 2 7 / 8 4  --- D u r i n g  d e b a t e  o n  H .  J . R e s .  6 4 8 ,  m a k i n g  c o n t i n u i n g  
a p p r o p r i a t i o n s  f o r  FY85, S e n a t o r  Byrd i n t r o d u c e d  a n  amendment 
t h a t  was d e s i g n e d  t o  be a  s u b s t i t u t e  f o r  S. 2568,  t h e  C i v i l  
R i g h t s  Act o f  1984.  Among o t h e r  t h i n g s ,  t h e  p roposed  
amendment, which had t h e  s u p p o r t  of S e n a t o r s  Kennedy and 
Packwood ( two  of t h e  p r i n c i p a l  p r o p o n e n t s  o f  S. 2568)  would 
h a v e  i n s e r t e d  a  g r a n d f a t h s r  c l a u s e  i n  t h e  c i v i l  r i g h t s  laws 
e x p l i c i t l y  p r o v i d i n g  t h a t  t h e  t e rm " r e c i p i e n t "  i n c l u d e d  a n  
e n t i t y  t h a t  would have  been  c o n s i d e r e d  s u c h  u n d e r  agency  
r e g u l a t i o n s  one  day  p r i o r  t o  t h e  Supreme c o u r t ' s  d e c i s i o n  i n  
Grove C i t y  C o l l e g e ,  but  e x c l u d e d  an e n t i t y  t h a t  would n o t  
have  been s o  c o n s i d e r e d  on t h a t  day .  

0 6 / 2 6 / 8 4  --- House pas sed  ( (375-32)  H.R.  5490 a l o n g  w i t h  two amendments: 
( 1 )  a  p r o v i s i o n  s t a t i n g  t h a t  Members o f  Congres s  and  t h e  
F e d e r a l  j u d i c i a r y  may be c o n s i d e r e d  r e c i p i e n t s  o f  F e d e r a l  
f i n a n c i a l  a s s i s t a n c e  f o r  p u r p o s e s  of  e x t e n d i n g  c o v e r a g e  of  
t h e  f o u r  c i v i l  r i g h t s  s t a t u t e s  and ( 2 )  a  p r o v i s i o n  c l a r i f y i n g  
t h a t  n o t h i n g  i n  t h e  Act changes  t h e  s t a t u s  of  b l a c k  c o l l e g e s  
and u n i v e r s i t i e s .  

05 /23 /84  --- House Comni t t ee s  on Educa t ion  and Labor and on  t h e  J u d i c i a r y  
b o t h  o r d e r e d  r e p o r t e d  H . R .  5490. 

0 2 / 2 8 / 8 4  --- U.S. Supreme Cour t  r u l e d  i n  Grove C i t y  C o l l e g e  v. Bell t h a t  
t h e  C o l l e g e  was a  r e c i p i e n t  of  F e d e r a l  f i n a n c i a l  a s s i s t a n c e  
f o r  p u r p o s e s  o f  T i t l e  I X  by way of  t h e  B a s i c  E d u c a t i o n a l  
O p p o r t u n i t y  G r a n t s  t h e  Government made t o  i t s  s t u d e n t s .  
However, t h e  Cour t  h e l d  t h a t  T i t l e  IX c o v e r a g e  g e n e r a l l y  i s  
l i m i t e d  t o  t h e  s p e c i f i c  program o r  a c t i v i t y  r e c e i v i n g  F e d e r a l  
f i n a n c i a l  a s s i s t a n c e .  The Cour t  a l s o  h e l d  t h a t  F e d e r a l  a i d  
c o u l d  be t e r m i n a t e d  f o r  f a i l u r e  o f  t h e  C o l l e g e  t o  s i g n  a 
p r o g r a m - s p e c i f i c  a s s u r a n c e  o f  compl i ance  form, even though 
t h e r e  had n o t  been a  f i n d i n g  o f  d i s c r i m i n a t i o n ,  and  t h a t  
compl i ance  w i t h  T i t l e  IX i n  o r d e r  t o  r e c e i v e  F e d e r a l  s t u d e n t  
a s s i s t a n c e  does  n o t  i n f r i n g e  F i r s t  Amendment r i g h t s  o f  e i t h e r  
t h e  C o l l e g e  o r  i t s  s t u d e n t s .  


