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ABSTRACT

Through nearly two centuries, American workers and their employers have been concerned
with the structure and regul ation of workhours. Early humane concerns gave way, during the
1920s and 1930s, to economic factors: i.e., spreading available work to the jobless. Since
the 1960s, attention has focused upon alternative work patterns: an effort to balance work
with family responsibilities and other concerns. This report presents a brief introduction to
the workhoursissue and, then, traces the legidative history of this question through the 104"
and 105" Congresses. It will not be updated further.



Federal Regulation of Working Hours: An Overview
Through the 105" Congress

Summary

Through much of the 19" century and well into the 20™, reformers sought to
reduce the length of the workday and workweek to relieve workersfrom excessively
long hours of toil. Such extended hours of work were deemed hazardous to an
employee's physica and mora health, depriving him (or her) of opportunity for
education, rearing of children, and participation in the democratic process. And,
during periods of economic decline, there was concern that work be shared among
those seeking it. For thesereasons, it was held that hours of work should be reduced.

Throughtheyears, loca, stateand federa government had attempted to regul ate
hoursof work. TheWalsh-Healey Act (1936) provided an 8-hour day and a40-hour
workweek in certain federal contract procurement. In 1938, the federal Fair Labor
StandardsAct (FLSA) wasadopted, ultimately establishing a40-hour workweek with
overtime pay for hours worked in excess of 40 per week. Then, the quest for
workhours reduction gradually came to a halt.

By mid-century, a new generation that lacked personal experience with the
conditions that had sparked the earlier wage/hour legidation was entering the
workforce. In the 1960s, a drive commenced for alternative work scheduling. In
1978, Congress passed the Federal Employees Flexible and Compressed Work
Schedules Act, modifying the structure of workhours for employees of the federal
government. In the mid-1980s, the 8-hour provision of Walsh-Healey was repeaed
and, during that same period, acompensatory (comp) time optionwas provided under
the FLSA for employees of state and local governments.

By the 1990s, interest was being shownin extending alternative scheduling inthe
private sector. In the 104™ Congress, hearings on this issue were conducted the
House and Senate. Presidential interest was expressed concerning theissue. During
mid-1996, the House passed H.R. 2391 (Ballenger), extending the public sector comp
time option to the private sector. New legislation has been introduced in the 105"
Congress. H.R. 1 (Ballenger), dedling specifically with comp time and, S. 4
(Ashcroft), providing abroader restructuring of overtime and workhoursregulation.
Hearings were conducted in the House and Senate during February. On March 5, the
House Committee on Education and the Workforce voted to report H.R. 1; onMarch
19, 1997, the hill passed the House in amended form. On March 18, the Senate
Committee on Labor and Human Resourcesvoted to report S. 4. Debate commenced
inthe Senateon May 1. Cloture votes on May 15 and June 4 failed: thelegidation
died at the close of the 105" Congress.

Some changes in overtime regulation could lead to a more family friendly
workplace, but others might lead to an unfriendly working environment and further
complicate efforts to balance work with family responsibilities. A key issueisthe
extent of worker choicewithrespect to flexiblework hoursdecisionsand with respect
to the use of compensatory or flexible hours once they have been earned.
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Federal Regulation of Working Hours:
An Overview Through the 105" Congress

Speaking generally, the Fair Labor Standards Act (FLSA) of 1938, as amended
throughtheyears, requiresthat aworker receive not lessthan one-and-one-half times
his’her regular rate of pay (time-and-a-half) for hours worked in excess of 40 per
week. Within a40-hour workweek, there is complete flexibility. Any configuration
of hoursis permitted within the 40-hour weekly pattern (e.g., 5 days of 8 hours, 4
daysof 10 hours, 2 days of 20 hours) so long asthe total hoursworked do not exceed
40 in a single week. By the early 1990s, just over 76 million nonsupervisory
employees were covered by the overtime pay provisions of the Act.

Workhours legidation received committee and floor consideration during the
104™ and 105" Congresses. For the most current information about pending
legidation, please consult the Legidative Information System (LIS) at
[http://www.congress.gov.]

I ntroductory Comment

During the 104™ Congress, interest developed in altering the role of the federal
government in the regulation of hours of work. This resurgence of interest in the
structure of work hours may have a number of origins. Some are concerned with
deregulation of labor standards, i.e., to allow the operation of the free market with
minimal interference from government. This is sometimes expressed in terms of a
generdized desire to let managers manage. There has also been a desire, most
vigorously expressed during the 1960s and 1970s, for creation of a“family friendly”
working environment with various forms of alternative or flexible scheduling and
work arrangements. Proposalsfor changein labor standards, however, usualy come
under close scrutiny by labor interests and others who are concerned with possibly
diluting hard-won protections for workers.

In its 1990s context, change in work hours regulation is most frequently urged
on behdf of enhanced opportunity for workers: flexibility in balancing family and
workplace requirements — childcare, eldercare, education, etc. Others, however,
have suggested narrower modification of overtime pay constraints: for example, to
allow workers wider options to volunteer for uncompensated work, to serve in
uniquely structured positions such as houseparents in residential childcare facilities,

1 U.S. Department of Labor. Employment Standards Administration. Minimum Wage
and Maximum Hours Standards under the Fair Labor Standards Act (Section 4(d)(1)
Report). Washington, 1993. p. 25. For the Fair Labor Standards Act, see 29 U.S.C. 201
ff.
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to combine different types of work for a single employer (teaching and non-teaching
work for acommunity college) when the total hoursworked exceed 40, and for other
specialized arrangements.

It may not be entirely clear, however, how the putative beneficiaries of such
changes in work scheduling regard the various proposals. For some firms, flexible
scheduling may work well, increasing efficiency and satisfying employees. For others,
it may inhibit productivity, frustrate effective management, and result in burdensome
recordkeeping. Some workers may find a new freedom in flexible and compressed
workhours; but others, especidly those with family responsibilities, may find it
difficult to mesh workplace flexibility with inflexible non-work-related schedules —
for example, meeting the closing deadline at a childcare center. Alternative
scheduling may result in afamily friendly workplace; but, that may not necessarily be
the result.

The campaign for a shorter workday and workweek has been, both in purpose
and congtituency, different from that for flexible and compressed scheduling.?
Reducing workhours has generally been agoal of workers, of many social reformers,
and, institutionally, of organized labor. Where there hasbeen public regulation of the
length of the workday or workweek, it has generadly included an overtime pay
provision. Theorigina purpose of such apenalty was not to enrich workers (though
workers have come to view it as income enhancement) but, rather, to discourage
employers from scheduling hours deemed by policymakers to be excessive and,
conversely, to encourage the spreading of work as a means for increasing
employment .

Themovement for flexible and compressed work hours, speaking generally, does
not address the number of hours worked but, rather, attempts to reconfigure
worktime in a manner that is more convenient for workers who may have
outside/non-work-related responsibilities. Or, some workers may prefer aternative
working hoursin order to have larger blocks of leisure time (a 3-day weekend, for
example). Although some trade unions (notably in the public sector) and some
employers have endorsed the concept of alternative work patterns, the initiative in
this area seems generaly to have come from organizations concerned with the needs
of working women. There has also been support from workers with special needs:
students, the handicapped, long-distance commuters, and the like. Ordinarily, the

2 Under the concept of compressed scheduling, total daily hoursof work arerearranged
to allow for longer workdays compressed into fewer days of work per 40 hour workweek.
Thus, aworker might have a 4-day weekly schedule of work with 3 days off duty while still
not exceeding a 40-hour workweek. Thisisallowed under current law. Inthefedera sector,
such compression can extend through an 80-hour biweekly period: e.g., 60 hours of work in
one week and 20 hours of work the second.

3 For adiscussion of the motivating philosophy of the shorter workhoursmovement, see:
The Shorter Work Week: Papers Delivered at the Conference on Shorter Hours of Work
Soonsored by the American Federation of Labor and Congress of Industrial Organizations.
Washington, Public Affairs Press, 1957. 96 p. A dightly different perspective is presented
inSar A. Levitanand Richard S. Belous, Shorter Hours, Shorter Weeks: Soreading the Work
to Reduce Unemployment. Baltimore, The Johns Hopkins University Press, 1977. 94 p.
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decision to institute an alternative scheduling arrangement rests with the employer.
While these systems may produce amorefamily friendly work environment, they may
also satisfy a business/production need of the employer.

As one reviews the evol ution of workhours regul ation through the 20" century,
it may be useful to keep a number of questions in mind. If long hours of work are
considered harmful when they result from business necessity, should they be
considered any less harmful when urged by workers as compressed scheduling?
Should work hoursbeflexible or compressible only whenit isconvenient for workers
or intheinterest of workers? Conversely, should employers have aparallel option of
flexibility: to change daily and weekly hours of work when it meets their production
needs? And, should either party have a protected right to abstain from flexibility?

Here, the evolution of the reduced worktime and flexible hours movements is
sketched: themotivation of workers, the development of public policy, and pressures
through the past several decades for modification of that policy. Finaly, thereisa
brief review of certain overtime-related legislation that was considered by the 104™
and 105" Congresses.

The Shaping of Federal Policy

The length of the workday and workweek has been a matter of contention at
least since the early 19" century. Federal policy with respect to hours of work and
overtime pay requirements fals into a series of genera periods — but with
considerable overlap from one to another.

First. During the 19" and early 20™ centuries, various worker/trade
union/reformgroupscampaignedfirst for the 10-hour workday and then for an 8-hour
workday.* These demands were voiced largely (though by no means exclusively) in
humane terms. to provide an opportunity for the worker to develop physically,
intellectually and spiritually; to share in the good things his talents and energies had
produced; to nurture and to educate his children; to participate in the democratic
process; and to shoulder, responsibly, the obligations of citizenship in afree society.
Long hours of work in factory, mine and field were regarded as often physicaly,
mentally and psychologically debilitating, leaving workersbroken in heath and spirit
— and, by extension, similarly affecting succeeding generations.®

4 “ American labor, organized and unorganized,” wrote Marion C. Cahill in his study,
Shorter Hours: A Study of the Movement Since the Civil War (New York, Columbia
University Press, 1932, p. 137), “has had two primary objectives: higher wages and shorter
hours. Whileto theindividual laborer the order of importanceisthat given, the leaders of the
labor movement have stressed hours.” He explains. “The individua laborer has been
influenced by a very natura but short-run point of view. The emphasis of labor leaders on
hours has been the result of their ability to view the question more broadly...”

® Organized labor’ s approach to work hours reduction is set forth in McNeill, George

E. The Eight Hour Primer: The Fact, Theory and the Argument. Washington, American
Federation of Labor, 1899); and in Gompers, Samuedl. The Eight-Hour Workday: Its
(continued...)
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Second. FollowingWorld War | and, increasingly, during the Great Depression,
the impetus for hours reduction seems to have shifted. While social and humane
considerations continued to be motivating el ementsfor trade unionistsand reformers,
economic considerations took on greater weight. High levels of Depression-era
unemployment made some measureof work sharing, achieved throughrestraintsupon
the hours of work (e.g., overtime pay requirements), seem more desirable to many.®

During the early 1930s, Congress had under active consideration legislation to
establish by statute a 30-hour workweek, an initiative associated with Senator Hugo
Black.” In 1933, the 30-hour bill was set asideand the New Deal’ sNational Industrial
Recovery Act (NIRA) was passed instead. Under the NIRA, codes of fair
competition (with fair labor standards) were adopted for individual industries. These
normally included restraints upon the number of hours to be worked each day or
week. 1n 1935, the NIRA was declared unconstitutional and replaced, in the labor
standardsarea, by two new laws. the Walsh-Healey Public Contracts Act (1936) and
the Fair Labor Standards Act (FLSA, 1938). Walsh-Healey, dealing with the contract
purchase of goods by the federal government, set an 8-hour day and a 40-hour
workweek for such contract work.2 Inthe FLSA, Congress dropped the concept of
daily hoursrestraintsand opted, instead, for what would become a 40-hour standard
workweek with overtime pay for hoursworked by covered workers in excess of 40
per week.?

*(...continued)

Inauguration, Enforcement and I nfluences. 9 p. Washington, American Federation of Labor,
undated, published in pamphlet form at the turn-of-the-century. Seeaso: Kelly, Matthew A.
Early Federal Regulation of Hours of Labor in the United States. Industrial and Labor
RelationsReview, April 1950. P. 362-374; and Fine, Sidney. TheEight-Hour Day M ovement
intheUnited States, 1888-1891. TheMississippi Valley Historical Review, December 1953.
pp. 441-462.

® See Brandeis, Elizabeth and Irma Hockstein. An Eight Hour Law in Every State. The
Painter and Decorator, March 1931. pp. 8-13.

" In reporting the 30-hour bill early in 1933, the House Committee on Labor affirmed:
“...either wemust provide, through some governmental agency, for themaintenance of severa
millions of American industrial workers who are unable and will continue to be unable to
secure profitable employment or we must by legidation so restrict the hours of labor that all
Americanindustrial workerswill be provided with opportunities of employment.” See U.S.
Congress. House. Committee on Labor. Prevent Interstate Commerce in Industrial
Activities in Which Persons Are Employed Morethan Five Days per Week or Sx Hours per
Day. Report to Accompany H.R. 14518. House Report No. 72-1999, 72™ Cong., 2™ Sess.
Washington, U.S. Govt. Print Off., 1933. p. 1.

8 InP.L.99-145 (1985), the 8-hour provision of Wash-Healey wasdeleted, leaving only
the 40-hour weekly standard.

° Elizabeth Brandeis summarizes the New Deal experience in her essay, Organized
Labor and Protective Labor Legidation, in Derber, Milton and Edwin Y oung (eds.). Labor
and the New Deal (Madison, The University of Wisconsin Press, 1961). pp. 193-237. Two
more recent studies review the evolution of work hours to the end of the New Deal. See:
Hunnicutt, Benjamin Kline. Work Without End: Abandoning Shorter Hours for the Right
to Work. Philadelphia, Temple University Press, 1988. 404 p., and Roediger, David R. and

(continued...)
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Third. The40-hour workweek seemsto have becomethe standard in the wake
of World War Il. Periodically, organized labor has suggested that “working hours
should be reduced gradudly, with no reduction in take-home pay, as technological
change accelerates and productivity rises.”*® In the late 1970s, Representative John
Conyersproposed legidationto reduce the workweek and to provide double-timefor
hoursworked in excess of anew statutory limit (ultimately, ca. 32 hours). Although
hearings were conducted in 1979 on the Conyers proposals, no new hourslegidation
was adopted.™* Since then, despite some academic interest in the issue, legislation to
reduce the statutory workweek has largely disappeared from the public policy
agenda.*?

Thethrust of the overtime pay provisions of the various federal statutes had not
been to enrich workers. Rather, the imposition of overtime rates (time-and-a-half)
was viewed as a penalty imposed upon employers who engaged workers through
what was viewed by many as excessively long hours with a deleterious impact for
worker healthand well-being. But, asaparallel consideration (and strongly so during
periods of economic downturn), therewas concern, both by workersand by the public
policy community, to reduce hours to spread employment.

By the late 1960s, a new consideration had developed. Even wherework hours
may not have been excessively long, a desire developed for shorter hours for more
personal reasons. to cope with family responsibilities, to pursue education or,
perhaps, just to permit enjoyment of amore fulfilling lifestyle. For employers, there
was concern with rationalization of the work process.

%(....continued)
Philip S. Foner Our Own Time: A History of American Labor and the Working Day.
Westport, Conn., Greenwood Press, 1989. 380 p.

9 Fink, Gary (ed.). AFL-CIO Executive Council Satements and Reports, 1956-1975.
Westport, Conn., Greenwood Press, 1977, v. 2. P. 768. See aso pp. 986-988. On the
productivity impact of workhours, see: U.S. Department of Labor, Bureau of Labor Statistics.
Hours of Work and Output. Bulletin No. 917. Washington, May 21, 1947. 160 p.

1 The Conyers proposals wereintroduced in various forms through severa years. See
McGaughey, Jr., William. A Shorter Workweek in the 1980s. White Bear Lake, Minn.:
Thistlerose Publications, 1981. 308 p. The economicissuesraised by the Conyersproposals
arediscussed in Ehrenberg, Ronald G. and Paul L. Schumann. Longer Hours or More Jobs?
An Investigation of Amending HoursLegislation To Create Employment. Ithaca, New Y ork
State School of Industrial and Labor Relations, 1982. 177 p.

12 More recently, concern with respect to hours of work and related employment issues
has been voiced in Schor, Juliet B. The Overworked American: The Unexpected Decline of
Leisure. New York, Basic Books, 1991. 247 p.; and Rifkin, Jeremy. The End of Work: The
Decline of the Global Labor Force and the Dawn of the Post-Market Era. New York: G.
P. Putnam’s Sons, 1995. 350 p.
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Alternative Work Scheduling: The 1970s and Beyond

At least by the late 1960s, a campaign had begun for an alternative approach to
the world of work. Some writers have suggested that the student activism of the
1960s and attitudes engendered by the anti-war protests of that era had, in some
measure, spread to the workplace.** Women were entering the workplacein growing
numbers, while at the same time maintaining their role as the primary caregiver at
home. Most of these new entrantsto the workforce had not experienced the struggles
of the pre-World War |1 decades for basic labor standards; therefore, they may have
been more willing to trade them for other options that they perceived as beneficial.
And, there persisted within the business community a certain anti-regulatory
disposition which inspired a move for repeal of certain New Dea enactments.

Riva Poor and Walsh-Healey

In 1970, Riva Poor, a Cambridge, MA, management consultant, published a
collectionof essays, 4 Days, 40 Hours,* and initiated apublic relations campaign that
caled for a restructuring of work schedules. notably, creation of a compressed
workweek. Poor suggested the potential virtues of an altered pattern of worktime:
longer weekends, happier workers and, for industry, a more efficient ordering of
production processes.

A “groundswell” of support for the concept devel oped, touting the benefits of
new ways to work. Some, however, questioned the depth of that support, how
informed it was, and what had motivated it. At whoseinitiative, they asked, would
compressed scheduling be instituted? Would workers who found the arrangement
inconvenient have an effective option for dissent without damage to their careers?
Was the system suitable for al (or most) workplaces? What impact would longer
daily hours of work have for persons with childcare responsibilities? For students?
For the handicapped? What were the implications for households in which both
husband and wife worked outside the home? Would workers really want to work
longer daily hourswithout overtime pay in exchangefor longer periods of time away
fromwork? And, would the longer workdays exact atoll? Would workers embrace
compressed scheduling week after week, through summer and winter alike? The
answers to such questions were not immediately apparent.

Two separate but interrelated efforts in behalf of the compressed workweek
(each anchored in the work of Riva Poor) commenced during the summer of 1971.
First, legidationwasintroduced inthe Congressto amend the Walsh-Hea ey Act (and

3 For example, see: Sheppard, Harold L. and Neal Q. Herrick. Where Have All the
Robots Gone? Worker Dissatisfactioninthe‘70s. New York, The Free Press, 1972. 222
p. A frequently cited example from the period was the case of the Vega plant at Lordstown,
Ohio, where worker discontent led to a disruption of work processes.

1 Poor, Riva. 4 Days, 40 Hours. Reporting a Revolution in Work and Leisure.
Cambridge, Bursk and Poor Publishing, 1970. 175 p.
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related statutes) in order to permit experimentation with compressed scheduling.™
Whilethe several bills died at the close of the 92™ Congress, similar legislationwould
be reintroduced as the decade progressed. Second, a series of hearings, conducted
by the Department of Labor (DOL ), reviewed the wisdom of setting aside the 8-hour
provisions of the Walsh-Healey Act. In time, the two efforts overlapped.

On September 7, 1971, DOL (under Secretary James Hodgson of the Nixon
Administration) opened 3 days of hearings devoted, essentially, to issuesraisedinthe
then-pending legidation. In an opening statement, a DOL spokesperson noted that
the primary reason for the hearing was “ the problem facing Government contractors
who want to adopt a four-day, 40-hour work week and still avoid the payment of
overtime after eight hours.”*® Ms. Poor, a witness, suggested that compressed
scheduling might improve productivity and noted that “... it strikes me that the main
issueis, doesthe government want to encourage innovationor not at thisvery critical
time in the development of our economy.”*

Industry, long critical of restrictive labor standards | egidation, tended to support
the compressed workweek initiative— thoughitsviewsweremixed. Organized|abor,
voicing itstraditional oppositionto relaxing labor standards, argued that “ more than
eight hours of work per day is harmful to the mora, social and intellectua
development of the worker.” Observing that the compressed workweek was being
advanced by non-worker elements as a pro-worker option, a trade union
spokesperson stated: “Long ago, we ... learned to be suspicious of management’s
sudden interest in the well-being of the workers.”*® The only labor witness not taking
this perspective was a loca officer of the American Federation of Government
Employees, a public employee union representing, in this instance, federa
employees.”

With the hearings complete, the Secretary took no further action. By 1973,
DOL interest in amendment of the Walsh-Healey Act seemed, at least for thetime, to
have waned.

> Through the years, various federa statutes had dealt with overtime pay and safety
standards. In 1969, several of these statutes were merged into the Contract Work Hours and
Safety Standards Act (CWHSSA). Efforts to amend the overtime pay provisions of Walsh-
Heal ey have normally been accompanied by an attempt to modify, smilarly, the CWHSSA.

16 U.S. Department of Labor, Employment Standards Administration, Wage and Hour
Divison. In the Matter of: Proposed Adoption of a Four-Day, Forty-Hour Workweek,
Without Payment of Time and One-Half Overtime Compensation for Work Days Exceeding
Eight Hours, Official Transcript of Proceedings. Hearings. September 7, 8, and 9, 1971.
pp. 5-6. (Hereafter cited as DOL/WH Hearings.)

" DOL/WH Hearings, pp. 16-18.
'8 DOL/WH Hearings, pp. 106-109.
¥ DOL/WH Hearings, pp. 269-272.
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Alternative Work Patternsfor Federal Employees

Inthe 93" Congress(1973-1974), concernwith hoursof work shifted away from
work hoursreductionto moreflexible approachesto work: alter nativework patterns
or new ways to work — i.e., compressed workweek, flexible hours, “flexiplace”
employment and/or telecommuting, job sharing, etc. The initia thrust of the
movement for alternative work arrangementsappearsto have come very largely from
consultants and academicians associated, broadly, with the women’s movement.
Theinitia constituency for aternative work scheduling (AWS) appearsto have been
professional womenin search of away to juggle family and workplaceresponsibilities.
With time, that constituency appears to have broadened substantially.

Legidation to alow greater work hours flexibility for federal employees was
introduced by Senator John Tunney in June 1973. Although the measure died at the
close of the 93" Congress, it was reintroduced in avariety of forms through the next
several Congresses with support from Representatives Bella Abzug, Y vonne Burke,
Patricia Schroeder, Stephen Solarz, and Senator Gaylord Nel son, among many others.

While the movement concerned itself both with public and private employment,
the immediate legidative focus was upon federal employees. Thevariouslegidative
proposals dedt with direct federa workers, but they constituted an important
precedent. Fir<t, the proposalswould set asidethe variousfederal statutesthat might
conflict with establishment of compressed work hours for federal employees.
Second, and far more significant, they signaled a willingness of some organized
workers and reform groups to abandon the principle of the 8-hour workday and 40-
hour workweek and to accept a 10-hour or 12-hour workday when it seemed to be
in their immediate interests to do so.

Assuggested inthe DOL hearings of 1971, adivisiondevel oped within the trade
union community with respect to compressed work schedules. Some, with an eyeto
history, were skeptical about any breach of the 8-hour/40-hour standard. Others
looked forward to the potentia flexibility of “comp days’ and long weekends.

Among public employee unions, some supported the concept; others did not.
J. Gene Raymond, speaking for the National Federation of Federal Employees, argued
that acompressed work schedule (the 4-day week) would “allow the government to
servethe public during evening hourswhen most taxpayersare off work.” Hepointed
to energy savings, improved employee efficiency and morale, reduced cost for
transportation and services, etc.” Spokespersons for the Public Employee
Department, AFL-CIO, and for the federation at large were sharply critical. George
Poulin of the International Association of Machinists, having explored such

% During the 1970s, advocacy for the restructuring of work centered in Washington,
D.C., inanon-profit interest group, The National Council for Alternative Work Patterns, Inc.
A group of similar thrust, New Ways To Work, was formed in California. Others followed
producing numerous books, articles, newdletters, networks, etc.

2 U.S. Congress. Senate. Committee on Governmental Affairs. Flexitime and Part-
Time Legislation. Hearings, 95" Cong., 2™ Sess., June 29, 1978. Washington, U.S. Govt.
Print. Off., 1978. p. 64.
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arrangementsin Europe, pointed out: “A protracted schedul e consisting of week after
week of ten-hour days left many members, especially those who were older,
increasingly fatigued.” The long-term reaction to compressed scheduling, he
suggested, was “lessidyllic’ than its proponents suggested. And, he noted further,
the arrangement is probably “not applicable to most blue collar occupations.”#

Refined and modified, the Federal Employees Fexible and Compressed Work
Schedules Act was passed by the Congress and, on September 30, 1978, signed into
law by President Jmmy Carter (P.L. 95-390). It set aside the 40-hour workweek to
the extent that it alowed for flexible compression of work hours on any daily
configuration within an 80-hour biweekly period.? Initidly, the Act was
experimenta: to expire after 3 years unless extended by the Congress. In December
1985, after slight modification, the Act was made permanent (P.L. 99-196).%

Yet Another Look at Walsh-Healey

With federal employees compressed scheduling legislation moving toward
approval (1977-1978), Representative William Armstrong, Senator Henry Bellmon,
and others renewed efforts to amend Walsh-Hedley. Senator Bellmon declared
himself mindful “ of the lengthy struggle which organized labor undertook to establish
the 8-hour day” but argued that “circumstances change, and this country isno longer
faced with the inhuman daily hours of work it once had.” He added: “It does not
seem likely that avery strong argument can be made against the 4-day workweek on
the basis of endangering workers’ health and safety.”*® The arguments raised against
the work hours restrictions of Walsh-Hedey closaly paralleled those made in behalf
of the federal employees’ measure.

Walsh-Hedley legidation was introduced in the 95" and 96" Congresses, with
no action being taken. In the 97" Congress (1981), then-Senator Armstrong
reintroduced Walsh-Hedley legidation, and Senator Don Nickles, chairman of the

2U.S. Congress. House. Subcommittee on Employee Ethics and Utilization,
Committee on Post Office and Civil Service. Part-Time Employment and Flexible Work
Hours. Hearings, 95" Cong., 1% Sess., May 24, 26, June 29, July 8, and October 4, 1977.
Washington, U.S. Govt. Print. Off., 1977. pp. 95-97.

Z P.L. 95-390 read in part: “(1) the term “compressed schedule’ means — (A) in the
caseof afull-time employee, an 80-hour biweekly basic work requirement whichis scheduled
for lessthan 10 workdays, and (B) in the case of a part-time employee, abiweekly basic work
requirement of less than 80 hours which is scheduled for lessthan 10 workdays; and (2) the
term “overtime hours' means any hoursin excess of those specified hourswhich constitutethe
compressed schedule” See Title 1, Section 201, of the Act.

24 While the experiment progressed, impact analysis wereto have been conducted; but,
in practice, little official analysis seems to have taken place. How widely such systems can
usefully be implemented, their contribution to efficiency and productivity, the toll upon or
benefit to workers engaged through extended hours, etc., seems, at least within the context of
the federal program, to remain a subject for exploration.

% Congressional Record, February 24, 1977, p. S2956. Conversely, others believed
that workerswereno longer “faced withinhuman daily hours of work” because statutes such
as Walsh-Headley and the FL SA werein place.
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Senate Subcommittee on Labor, arranged a hearing on the proposal. “This bill is
needed to bring the laws governing federal contractors into conformity with current
overtime provisions and flexibility in work schedules provided for private sector
employees[under the Fair Labor Standards Act] and, ironically,” Senator Armstrong
added, “to federal employees themsalves.”*

The hearing revealed a clear divison between labor and industry. With the
public employee unions absent, AFL-CIO staff economist John Zausky testified
against compressed scheduling, pointed to a potentially negative impact upon
productivity in the long-term, noted that problems of health and safety could be
expected to arise, and suggested that it could have an adverse impact upon home and
family life. Further, he noted that compressed scheduling would be optional for
employers but not necessarily so for employees. Zausky questioned surveys
purporting to demonstrate widespread employee support for compressed scheduling
as more reflective of employer persuasiveness than of worker choice. “It seemslike

the boss comes out and says, ‘ how do you like your job? and the fellow says, ‘I love
it "2

Industry and employer witnessestended to endorse the concept. The Armstrong
bill allowed compression only up to 10 hoursaday. Robert Thompson, speaking for
the U.S. Chamber of Commerce, affirmed that the bill was “a good start” but urged
the Subcommittee to improve it by striking any daily pre-overtime hoursrestriction.
When Senator Nicklessuggested that such aproposal might lead to abuse, Thompson
responded that fatigue and personnel problems would largely prevent establishment
of working hourslonger than workers could (or would) stand and still maintain their
productivity. “I am convinced,” Thompson argued, “that there are very, very few
employers, if any, left around who are just going out of their way to abuse workers
these days.”*

When the Armstrong bill died at the close of the 97" Congress, the issue was
reintroduced in the 98™ Congress (1983-1984) by the Senator and, in the House, by
Representative John Erlenborn. Invoking the spirit of the federal employees
legidation, Representative Erlenborn noted that flexible hours had “proven highly
popular withfederal employees, particularly women,” and argued that “.... it makesno
sense, on the one hand, to recognize the benefits of innovative scheduling for women
in the federal work force while, on the other hand, acquiescing to outdated federal
contracting rules that deny those benefits for women in the private work force.”?

% U.S. Congress. Senate. Subcommittee on Labor, Committee on Labor and Human
Resources. Walsh-Healey Act/Contract Work Hours Standards Act Amendments, 1981.
Hearings, 97" Cong., 1% Sess., March 10, 1981. pp. 10-19. Under the FLSA, overtime pay
isrequired for hoursworked by covered employeesin excess of 40 hours per week but, within
the 40-hour workweek, there is total flexibility.

%" Senate Labor Subcommittee, Hearings, 1981. pp. 56-60.
% Senate Labor Subcommittee, Hearings, 1981. pp. 60-65.
# Congressional Record, April 27, 1983. pp. E1895-E1896.
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Senator Armstrong emphasized consistency: “...itisonly fair for federal contractors
to have the same advantages that private sector and government employees do.”*

The legidation died at the close of the 98" Congress; but, in the 99" Congress,
new Walsh-Healey legidation was introduced by Representatives James Quillen) and
Thomas Kindness. While presented as being in the interest of workers, the trade
unions opposed it. In contrast, the concept had “ strong support” from “the Business
Roundtable, U.S. Chamber of Commerce, National Association of Manufacturers,
Associated General Contractors of America [AGC], and Associated Builders and
Contractors.”® The AGC National Newsletter noted approvingly that if the
legidation were to pass, “[c]ontractors could implement flexible work schedules on
federal projects without paying overtime to their construction workers.”** The
Laborer, atrade union journal, noted that the Walsh-Healey Act “is recognized by
many labor leaders as the main protection against unreasonably long workdays that
workers had to endure until the last few decades.”*

On May 6, 1985, during consideration of a budget resolution (S.Con.Res. 32,
99™ Congress), Senator Nickles offered an amendment providing that it was “the
sense of Congress’ that the overtime pay requirements of Walsh-Healey and the
Contract Work Hours and Safety Standards Act (CWHSSA) should be made to
conform with those of the FLSA “and it is further assumed that the resulting outlay
reductions shall beutilized to achieve the previoudy agreed-upon programand outlay
savings.” Based upon CBO estimates, Senator Nickles pointed to significant savings
to be achieved fromthese changes. “The effect of thisisto say that you can do work
for the federal government under the same rules that you can do work in the private
sector; and, as a result, you can save a lot of money.”** In support, Senator
Armstrong observed that such action would “not only save money, but ... make life
moreinteresting and better for employees, makeit possible for employeesthroughout
the country to be more productive.”® Senator Edward Kennedy questioned the
extent of any putative savings but agreed to work with Senator Nickles in the
Committee on L abor and Human Resourcesto devel op appropriatelegidation.*® Two

% Congressional Record, March 21, 1983. pp. S3525-S3526.

% Bureau of National Affairs. Legidation Introduced To Amend Daily Overtime
Payments by Federal Contractors. Daily Labor Report. April 4,1985. p. A11l.

%2 National Newsletter, Addendum, Associated General Contractors, April 4,1985. The
CWHSSA, which applies primarily to Federal construction work and related projects, is
separatefrom the Walsh-Healey Act. See Kaet, Joseph E. Primer on FLSA & Other Wage
& Hour Laws. Washington, Bureau of National Affairs, 1994. p. 143-151.

* The Laborer, May-June 1985. P. 8.

% Congressional Record, May 6, 1985. pp. S5450-S-5451.
% Congressional Record, May 6, 1985. p. S5451.

% Congressional Record, May 6, 1985. p. S5452.
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days later, Senator Armstrong again introduced the Walsh-Healey measure® and
Senator Nickles promptly scheduled hearings.®

At this point, however, the focus fell upon another vehicle. On April 3, 1985,
Senator Phil Gramm had introduced legidation (the “Department of Defense
Efficiency and Economy Act of 1985" ), which modified the manner in which Walsh-
Hedey, the CWHSSA and the Davis-Bacon Act applied to Defense Department
procurement.* Referred to the Committee on Armed Services, a modified form of
the Gramm proposal was added to the National Defense Authorization Act for
FY1986. When taken up on the floor, debate seems to have focused upon the
Davis-Bacon provision rather than on the CWHSSA or Walsh-Healey. Asapproved
by the Senate, the Gramm/Committee package applied only to Department of Defense
(DOD) procurement.*

The conference report on the DOD Authorization deleted the Davis-Bacon
language (leaving that statute in place) but broadened the language dealing with
Walsh-Hedley and the CWHSSA: dropping all reference to daily overtime pay
requirements and leaving only the 40-hour workweek, a standard basically the same
asthat of the FLSA.** And, further, the conference report applied this change to all
federal procurement, not just to DOD purchases. The Daily Labor Report
summarized the issue in the following manner.

Jay Power, alobbyist for the AFL-CIO, said that the Gramm amendment would
have exempted 95% of military contracts from the prevailing wage requirement.
As negotiations among the conferees continued, Power said, it “simply became
clear” that the only way to defeat the Davis-Bacon amendment wasto compromise
on the Walsh-Hedley issue. “While we didn't seek the deal, we felt we did not
have any choice.”*®

Thus, acompromisewasreached in whichthe 8-hour provisions of Walsh-Healey and
the CWHSSA were dropped apparently to protect the Davis-Bacon Act.

37 Congressional Record, May 8, 1985. pp. S5682-S5683. Senator Armstrong noted
that thebill would allow “ contractorstheoption of alternativework schedules’ and mean*less
government interference in the private sector.”

% Congressional Record, May 9, 1985. p. S5976.
¥ Congressional Record, April 3, 1985. p. S4018.

“0Bureau of National Affairs. Davis-Bacon, Walsh-Healey Should Not Apply to
DefenseContracts, SenatePanel Decides. Daily Labor Report, April 8,1985. pp. A12-A13.

! Congressional Record, June4, 1985, pp. S7313-S7325 and June 5, 1985, pp. S7523
and S7538-S7540.

“2 Congressional Record, July 29, 1985, pp. H6653-H6654, and July 30, 1985, p.
S10338. Seeaso, Bureau of National Affairs. House-Senate Conferees Drop Davis-Bacon,
Add Walsh-Healey Amendments to Defense Bill. Daily Labor Report, July 29, 1985. pp.
A10-A11.

“3 Bureau of National Affairs. House-Senate Conferees Drop Davis-Bacon, Add Walsh-
Healey Amendmentsto Defense Bill. Daily Labor Report, July 29, 1985. p. A10. Seealso
Congressional Record, November 7, 1985. pp. S15000-S15002.
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The conference report having been approved, the DOD Authorization was
signed by President Reagan on November 8, 1985 (P.L. 99-145). The separate
Walsh-Hedey/CWHSSA overtime pay standard gave way to the overtime pay
requirement of the FL SA: the 40-hour workweek. At amost the sametime, Congress
passed and President Reagan signed (December 23, 1985) a permanent extension of
the Federal Employees Flexible and Compressed Work SchedulesAct (P.L. 99-196).

Comp Timefor State and L ocal Gover nment Employees

The original Fair Labor Standards Act of 1938, crafted through legidative
compromise, had left large numbers of workers uncovered: among them persons
employed by state and local governments. Gradually, the scope of the Act was
widened to extend coverage to this large body of workers.

In 1966, the concept of “enterprise” (for defining coverage) was broadened to
includecertain hospitals, schoolss, transportationsystems, etc. — enterprisesthat were
also state and local governmental entities. In Maryland v. Wirtz [392 U.S. 183
(1968)], the Supreme Court upheld this extension of coverage. In 1974, Congress
extended the Act to most other employees of state and local governments. Again,
litigation followed and, in National League of Citiesv. Usery [426 U.S. 833 (1976),
the Court overturned Wirtz, holding that both the 1966 and 1974 FL SA amendments
“wereunconstitutional to the extent that they interfered withtheintegral or traditional
governmental functions of statesand their political subdivisions.” Schools, hospitals,
fireprotection, sanitation, etc., wereviewed astraditional functions of statesand local
governments and, thus, exempt. The distinction between traditional (exempt) and
non-traditional (non-exempt) proved difficult to sustainin practice. InGarciav. San
Antonio Metropolitan Transit Authority [469 U.S. 528 (1985)], the Court overruled
National League of Cities and brought the body of state and local government
employees under the Act.*

The Garcia decision sparked concern on the part of the state and local
governments(employers) that compliancewith basic labor standards already in effect
in the private sector would be unduly costly. Although a variety of issues emerged
during hearings on a possible legidative response, it seems clear that it was the issue
of the potential costs(for which local officials were accountable to taxpayers), rather
than any socia concern, which appears to have motivated the local governmental
employers. Appealsto Congress for relief were followed by extensive negotiations
with interested parties, public hearings, and enactment of the 1985 FLSA
amendments. The latter (P.L. 99-150) established the terms under which the FLSA
would be applied to state and local governments.®

“ Expansion of FL SA coverageto state and local government entities is summarized in
U.S. Congress. House. Fair Labor Standards Amendments of 1985. Report to Accompany
H.R. 3530. House Report No. 99-331, 99" Cong., 1% Sess. Washington, U.S. Govt. Print.
Off., 1985. pp. 5-8.

“> Responsibility for labor standards protections has, traditionally, rested both with state
and local governments and with the federal government. Each is free to act, with the higher
standard (that most protective of the worker) normally taking precedent. Thus, higher state

(continued...)
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Congress Provides a Compromise. In P.L. 99-150, Congress added a new
Section 7(0) to the FLSA.*® It provides that employees “ of a public agency whichis
a State, apolitical subdivision of a State, or an interstate governmental agency” may
receive compensatory time off (comp time) inlieu of regular overtime compensation.
However, Congress did not intend by this new section that the overtime pay
provisions of the FLSA ssimply be set aside. Thus, Congress carefully delimited the
comp time provisions of law and the option was not to be free of costs to the

employing agency.

Institution of acomp time arrangement under Section 7(0) must bein conformity
with a collective bargaining agreement (where suchisin effect) or, wherethereisnot
acollective bargaining agreement, through an “ understanding” betweenthe employee
and employer arrived at “before the performance of work.”

Comp time actually worked isto be calculated “at a rate not lessthan one and
one-half hours for each hour of employment for which overtime compensation is
required.” (Emphasis added.) Allowance is made for the banking of comp time
(accrual of credit hours) but within strict limits. For employees engaged in “apublic
safety activity, an emergency response activity, or aseasonal activity,” not morethen
480 hours may be accrued. For employees engaged in other types of work, no more
than 240 hours may be accrued.*”  Oncethe accrual limitsfor credit hours have been
reached, extra hours worked must be compensated on a paid time (time-and-a-half)
basis. Thereisa cash out requirement. If aworker ceases his employment, heisto
be compensated for accrued comp time “at arate of compensation not lessthan (A)
the average regular rate received by such employee during the last 3 years of the
employee's employment, or (B) the final regular rate received by such employee,
whichever is higher.”

The agency is expected to make a reasonable effort to alow the employee to
utilize comp time at his or her convenience and desire: i.e., “within a reasonable
period after making the request if the use of the compensatory time does not unduly
disrupt the operations of the public agency.” Comp time is not free time for the
employing agency. For the convenience of having a worker engaged through extra
hours (more than 40 per week), the agency must allow 90 minutes of paid leave for
each 60 minutes of overtime worked.®®

“5(...continued)
and local standards may supersede the requirements of the FLSA.

“¢ The provisions of P.L. 99-150 [the new Section 7(0) of the FLSA] are discussed here
at some length because they provide a policy foundation for subsequent proposals for
extension of the Act’s comp time provisions to workers in the private sector.

“" The caps upon the accrual of comp time are not annua limits but, rather, limits upon
the number of credit hours an employee can have in the “bank” at any given time. Ascomp
timeis drawn down, the account can be credited with new credit hours. Within the cap, one
is still speaking of 6 and 12 weeks, respectively, of comp time or overtime work each year.

“8 Thisis asummary of the provisions of Section 7(0). For aprecise explanation of the
operation of theseprovisions, one should consult the statute and the appropriate administrative
(continued...)
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Concerns and Reservations. The use of comp time, it was argued while the
1985 FLSA amendments were under consideration, could be an effective means
through which to reduce taxpayer costs. And, it could facilitate efforts of state and
local governments in dealing with various unexpected or seasonal crises: a public
safety emergency, for example, or another seasonal activity of a short duration for
which employment of extra staff would not be reasonable.

But, in amending a basic worker protective statute, Congress sought to
anticipate areas of possble adverse effect or abuse and to build into the new
provisons a system of safeguards. Even with these safeguards in place (and
recognizing that public agencies do not go out of business, operate under legislated
or administrative regulations, and are subject to general public supervision), concerns
were raised about the Section 7(0) option.

A fundamental purpose of the overtime provisions of the FLSA was protection
of workers from excessively long hours of work. There was concern that some
employers(even public employers) can beinconsiderate and abusive; public work can
be as enervating and hazardous as private sector work. There was also concern that
if long hours of toil in the private sector carry negative implications for workers and
for the public, so may those in the public sector.

A secondary element of the overtime provisions of the FLSA had been to
encourage, reasonably, a sharing of available work. Some argued that the use of
comp time might frustrate this essential purpose. Overtime pay was designed to
encourage employers, precisely because of the cost involved, to reduce excess hours
of work and to employ more people where the volume of work supported it. To
allow “the widespread use of non-premium compensatory time” on the pleathat to
do otherwise was too costly, some argued, would remove the employment incentive
and frustrate the purpose of the Act.

One judtification for ingtitution of a comp time arrangement (which includes
some measure of flexible and compressed scheduling) has been that it provides
employees with flexibility and creates a family friendly workplace. But, critics
worried that, in the absence of precise conditions, flexible scheduling would not
necessarily be family friendly and may, depending upon the manner in which it is
administered, be decidedly unfriendly. Overtime hours (even offset by comp time)
could constitute a significant burden for persons who, outside of the workplace,
operate on a fixed schedule: i.e.,, employees who have family and child care
responsibilities, who areenrolled in educational programs, or who may have a second
job (including salf-employment as in a family farm situation).*

Prior employee concurrence through a collective bargaining agreement or an
“understanding arrived at between the employer and employee” is necessary before

“8(...continued)
regulations. See 29 U.S.C. 207(o) and 29 C.F.R. 553.

9 House Report 99-331, op. cit. p. 21, notes that the intent of the comp time provision
is “the preservation of regular past practices that have proved mutualy beneficia to
employees and employers.”
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acomp time arrangement can be entered into under Section7(0). But, some question
whether the employeeis effectively free to decline to extrahours. Acceptance of the
comp time option, for example, might become a prior condition for employment.
Misused, such an “understanding” between a public employer and a public employee
could become a factor in promotions and a measure of a worker’s cooperation and
seriousness about his work.

The statute directsthat the employee will be permitted to utilize accrued comp
time “within a reasonable period” and “if the use of compensatory time does not
unduly disrupt the operations of the public agency.” (Emphasisadded.) While the
Department of Labor, through regulations, has attempted to define these concepts,
thereis still sgnificant latitude for subjective interpretation. Considerable legidative
attention was devoted to the limitsplaced upon comp time accumulation: in Section
7(0), 480 hoursfor apublic safety activity and 240 hours for those engaged in other
unspecified work. Was this too restrictive or too generous?®

The statute does not require that comp time be cashed-out until employment is
terminated. Thus, an agency could carry up to 12 weeks (3 months) of employee
earnings for an indefinite period. Where one employeeisinvolved, the total of such
deferred earnings may be inconsequential.  Where several hundred (or severa
thousand) workers are involved, the amount of forgone interest to the employees
could be substantial, which has led to several questions. What happensto the return
on these deferred earnings or credit hours ultimately converted to cash? Further,
might a staff shortage be created if a number of workers chose to “cash out” at one
time?

The emphases upon seasonality in Section 7(0), it could be argued, had lessto
do with managing emergency servicesthat were unanticipated than with reducing the
cost of employing public workersto perform routine functions, both seasonal and of
a nonseasona nature. This concern was raised in the report of the Committee on

% House Report 99-331, op. cit., p. 21, explains: The concern for abuse was noted by
the committee when it stated, pp. 21-22: “The Committee does not expect to find that after
theenactment of theseamendmentslocal government employees aresuddenly reclassified with
additional designations as emergency personnel. Similarly, the Committee assumesthat local
government administratorswill resist thetemptation to assign their clerical employeesor their
support staff to an afternoon of shoveling snow on the courthouse steps or a day with the
ambulance crew ssmply to bump the compensatory time cap to the higher leve.”
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Education and Labor.>* Further, the definition of seasonality provides the basis for
determining the cap on comp time accrual.

In reporting the 1985 FL SA amendments, the House Committee on Education
and Labor affirmed that “compensatory time is not envisioned as a means to avoid
overtime compensation.”* However, as noted above, reducing the cost of providing
public serviceswasacentral issuewhile the 1985 FL SA amendmentswere beforethe
Congress. Inevitably, some might argue, that would lead to having public employees
work extended hours, perhapswith some regularity, without having to pay themtime-
and-a-half as would ordinarily be required in the private sector.

Expanding Compressed Scheduling and Comp Time to the Private
Sector: an Early Initiative

By the end of 1985, three different arrangementswerein effect for dealing with
extended hours of work.>® For covered employment inthe private sector, the 40-hour
workweek, prior to payment of overtime, was largely the norm. But, within a 40-
hour workweek, any configuration of workhourswas permitted without the payment
of overtime.>® In addition, as discussed above, special overtime structures were
allowed for employees of state and local governments under the 1985 FLSA
amendments [Section 7(0)]. And, under the federal employees flexible and
compressed work schedules legidation, alternative work schedules beyond the 40-
hour workweek were permitted for certain federal employees.

With these latter exemptions in place, under the FLSA, the question arose:
Should these options, comp time and compressed scheduling, be extended to the
private sector?

*! House Report 99-331, op. cit., p. 22, notes: “ Seasonal activity is not limited strictly
to those operations that are very susceptibleto changes in theweather. Obviously, parks and
recreation activity ingeneral areprimarily seasonal sincethey experience peak demand during
fair weather seasons or other sport seasons and largely dormant periods at other times. Road
crews, while not necessarily seasonal workers, may nevertheless have significant periods of
peak demand, for instance during the snow plowing or road construction season. In such an
instance the snow plow operator/road crew employee would be able to accrue compensatory
timeto the higher cap, whileother employees of the same department who do not have lengthy
periods of peak seasonal demand would remain under the lower cap.... Mere periods of short
but intense activity do not make an employee's job seasonal in nature; therefore, clerical
employeesworkingincreased hoursfor several weeksonacity budget or processinginsurance
forms or tax notices would not need the higher compensatory time cap since the limited
periods of increased activity could be accommodated within the lower limit.”

%2 House Report 99-331, op. cit., p. 23.

%3 |nadditional to the variousfederal overtime pay requirements, many of the states have
introduced their own workhours standards. Conversely, someworkers are protected by none
of these arrangements, neither federa nor state.

* Asvariously noted, exceptions to the 40-hour workweek formula have been built into
the FLSA. Thus, the system is not as rigid as it might appear at first glance. See, for
example 29 U.S.C. 213.
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TheWallop Proposal Introduced. In March 1985 (the 99" Congress), while
Congress ill had under consideration the federal employees compressed work
schedules legidation and the Walsh-Healey and CWHSSA modifications, Senator
Malcolm Wallop proposed legislation that would have allowed the 40-hour FLSA
standard to be set aside in order to replace it with a comp time option. Under the
Wallop proposal, persons employed more than 40 hours a week would have been
allowed to bank hours (defer earnings) on a straight-time basis. The banked
hours/comp time would then have been used by employees during dack employment
periods, as the Senator explained it, with payment being made at the time the banked
hours were used.®

Senator Wallopreintroduced the legislationin the 100" and 101% Congresses (S.
2196 and S. 515, respectively) without action being taken. In an introductory
statement in March 1989, the Senator explained that the Wyoming firm that had
ingpired the legidation was normaly beset with “strong seasonal fluctuations.” He
observed: “During the peaks, the employees would work well over the normal 40-
hour work week, but in the troughs, their hourswere well below that standard.” The
Senator suggested that both workers and management viewed the arrangement as
“one solution to ensuring steady wages throughout the year.” The Senator pointed
out that the option might be especially helpful to working women with children who
might use the comp time during school vacations.®

Essentidly, this proposal would have set aside Section 7 of the FLSA without
actually repealing it. While the legidation was viewed by its sponsor (and those
advocating its introduction) as family friendly and “a sensible solution” for dealing
withirregular time demands,® some believed that it clashed with the purposes of the
FLSA. The proposed legidation, however, seems to have sparked little public
discussion, either pro nor con. Yet, asan early initiative in the area of private sector
comp time arrangements, the legidation warrants examination.

Concernsand Implications. If enacted, the Wallop bill (S. 515) would have
allowed employersto engage employees for an unlimited number of hours per week
without payment of overtime rates. By mutual agreement between aworker and his
employer, the two would have been alowed to set aside the overtime pay
requirements of the FLSA and to operate, basically, without any overtime pay
constraints on a smple one-for-one comp time arrangement. With comp time
calculated on astraight-time basis, the employer would have saved 50% of his wage
costsfor each overtime hour worked, but these savings would have been realized at
the expense of employee take-home pay.

Institution of the comp time system was to have been alowed “pursuant to a
contract made between the employer and the employee individudly or an agreement

% Congressional Record (permanent edition), March 28, 1985. p. 6691. See S. 798,
referred to the Committee on Labor and Human Resources.

% Congressional Record (permanent edition), March 6, 1989. pp. 3526-3527. Seeaso
Congressional Record (permanent edition), March 18, 1988. p. 4439.

" Congressional Record (permanent edition), March 18, 1988. p. 4439.
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made asaresult of collective bargaining.” Where acollectively bargained agreement
permitted the arrangement, workers could be expected to have some protection and
avoicein structuring the system. Otherwise, there was no specific requirement that
an agreement between anindividua worker and his’her employer be voluntary or that
it not be a condition for securing employment or remaining employed. Control of the
comp time accrued by employees was left in the hands of the employer. Thus, the
system was flexible for the employer but not necessarily so for the worker.®

As was discussed above, one purpose of the overtime provisions of the FLSA
isto deter employersfrom engaging their employees through excessively long hours
and, instead, to hireadditional workers. With the overtime pay penalty set aside, the
disincentive with respect to overtime work (and, conversely, the incentive to create
additional employment opportunities) would have been removed. Job creation,
however, was not the only concernthat sparked enactment of the overtime section of
the FLSA. A collatera purpose was to provide a shield for workers against
potentially negativeimpactsof long hoursof toil and, aswell, from any accompanying
costs in terms of health and safety hazards, fatigue, or inconvenience. Many
observers thought that shield might have disappeared under the proposal.

As introduced,* the comp time option would have applied to any employer:
public or private, large or smal, stable or newly established. Under the FLSA, |abor
standards are applied differently to different work environments, in part because
public and private sector employers operate in different cultures and under different

% 0n April 12, 1989, Senator Walop proposed the substance of S. 515 as an
amendment to then-pending legidation, noting: “...all we are doing is permitting voluntary
agreements between labor and management to utilize a flexible comp time program.”
(Emphasisadded.) The assumption wasthat the arrangement would be voluntary for each of
the parties. Senator Kennedy took exception to that assumption, observing:

What the Senator from Wyoming is basically saying is when that person
comes inand getsthat employment, heindicates that they sign a contract to permit
this kind of compensatory time off.

The problem with that, as we al know, is that the bargaining position
between an employer and a single employee at the time when they come onin to
work is not one of great equity.

Weknow very well that any employee when they go to the job the employer
may well say "You've got the job; just sign here,” which says we do not have to
compensate you [with overtime pay] for any time over 40 hours a week.

See Congressional Record (permanent edition), April 12, 1989, p. 6154. The issue related
to the effectiveright of an employee to declineto enter into an agreement to alow comp time
use when to declineis clearly contrary to the wishes of his current or prospective employer.

% Senator Wallop later affirmed that the issue was onethat he had “ pushed for most of
thisdecade.” With S. 515 resting in committee, he* redrafted” its substance asan amendment
to the general 1989 FLSA amendments. His proposal, tabled by avote of 66 to 33, sparked
a floor debate between Senators Wallop, Kennedy, Metzenbaum, and Mitchell that
summarized the issues, pro and con, concerning private sector use of comp time for hours
worked in excess of 40 per week. See Congressional Record (permanent edition), April 5,
1989, pp. 5604-5605, and April 12, 1989, pp. 6153-6158.
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rules. The public employer normally is an ongoing concern governed by established
and uniform personnel regulations and under genera public supervision. Private
sector firms are diverse in their labor-management relationships and have greater
freedom to merge or, simply, to go out of business. In some sectors of the private
economy, instability is common: for example, in the garment industry and in some
segmentsof construction. Responsiblefirms, of course, would honor their obligations
for payment of deferred earnings (the cash-out value of comp time). Lessresponsible
firmsmight not. Where abankruptcy proceeding wasinvolved, workersmight secure
thelr back pay where there were assets to be attached; but, that could involve
litigationbeyond theresourcesof many workers— especialy thosein thelow-income
group. Evenfor afirm with the best of intentions, an employer could fall upon hard
timesand end-up in default. In some cases, aclosing might be moreinformal, leaving
workers without recourse.

Payment of comp time earnings (accrued on a straight-time basis) would have
been deferred until the workweek in which the comp time was actually used. No cap
was to have been imposed upon the number of hours accruable under the system and
no date was set by which such deferred earnings would have needed to be paid to the
workers: just “in a subsequent workweek.”® The employer, under S. 515, would
have had control over (and use of) the deferred wages through an indefinite interim
period. No provision was made for payment of interest on what some, arguably, may
have viewed as an interest-free |loan from the workers to their employer.

Enforcement of wage/hour standards, even under current law, is difficult. Ina
firm with a significant number of employees, working through different time periods
and degrees of flexibility and hours compression, and accruing deferred income
through comp time, the task could be very complex. What level of compliance
machinery would be necessary to determine that comp time was accurately awarded,
to insure that an employer would be able to make payment when called upon to do
so, and to secure payment of these back wages were an employer either unable or
unwilling, voluntarily, to pay them?

Overtime Pay and Comp Time Concernsin the 104"
Congress

The FLSA, in 1938, was a product of legidative compromise. While it set
genera minimum wage and overtime pay standards, exceptions were built into the
statute. Through the years, the pattern of exceptions has become increasingly
complex as Congress, in response to appeds from various interests, has sought to
expand the coverage of the statute or to define certain categories of workers (or
industries) asoutsidethe Act’ srequirements. Most such legidative adjustments have

% Reference, here, isto S. 515. However, see aso comments by Senator Wallop, April
12, 1989, Congressional Record (permanent edition), April 12, 1989, pp. 6156-1657. As
part of the Senator’s remarks, there is a letter from James A. Helzer, Unicover Corp.,
Cheyenne, Wyoming, explaining hisfirm’ sexperiment with acomp time option (subsequently
found to have been in conflict with the FLSA).
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been followed by complex and, normally, more detailed and technical regulations
developed by DOL in an effort to apply the changes mandated by Congress.

In the 104™ Congress, more than two dozen bills were introduced urging
amendment of the FLSA.®* Several of those proposals dealt specifically with the 40-
hour workweek, flexible and compressed scheduling, and overtime pay: S. 1129
(Ashcroft), with a smilar measure in the House, H.R. 2723 (Doolittle); and H.R.
2391 (Ballenger).

The Ashcroft Proposal

On August 7, 1995, declaring that America s “workplace laws reflect the needs
of a bygone era’ and are “[h]opelessly outdated,” Senator Ashcroft introduced S.
1129, the “Work and Family Integration Act.”®* “It is incomprehensible,” Senator
Ashcroft suggested, “that workplace law in this country is predominated by a
workplace statute that was passed ailmost 60 years ago.” Suggesting the need for
adjustment of the 40-hour workweek principle, the Senator stated that such“rigid and
inflexible provisions have paralyzed those it was meant to help. The FLSA,” he
continued, “now deprives employees of the right to order their daily lives on and off
the job to meet the responsibilities of work and home.”®® Senator Ashcroft urged
greater overtime pay flexibility as afamily friendly issue.

S. 1129, adding anew subsectionto Section 13 (exemptions) of the FLSA, was
both smple and complex. Firgt, it would have alowed an employer to set aside the
standard 40-hour workweek and replace it with a 160-hour basic work requirement:
i.e., 160 workhours, “over a 4-week period, that is scheduled for less than 20
workdays.”® Second, within the 4-week (160-hour) period or asaseparateflexible
scheduling arrangement, an employer would have been allowed the option of

¢ Early in the 104™ Congress, the FL SA was extended to legidative branch employees
(P.L. 104-1, signed January 23, 1995). Later, Congressadopted |legidation to exempt official
court reporterswith stateand local court systems, under certain conditions, fromthe overtime
pay provisions of the Act (P.L. 104-26, signed September 6, 1995), to modify child labor
practice under the Act with respect to certain hazardous types of work (P.L. 104-174, signed
August 6, 1996), and more general amendments dealing with the federal minimum wage and
related issues (P.L. 104-188, signed August 20, 1996.).

62 S, 1129 was referred to the Senate Committee on Labor and Human Resources. On
February 27, 1996, a general hearing was conducted on issues raised by the proposed
legidation. On December 6, 1995, companion legidation (H.R. 2723) wasintroduced in the
House by Representative Doolittle and referred to the Committee on Economic and
Educational Opportunities.

& Congressional Record, August 7, 1995. p. S11788.

® The initiative for ingtituting a flexible or compressed workhours program under S.
1129 rested with the employer. Oncethat initial decision had been made, the employer would
have been allowed to invite his employeesto participateinthe program. Hisemployeeswould
have had the choice of participating or not. If they agreed to participate, the employer would
then have been free to schedule them for more than 40 hours in a workweek without paying
overtimerates. If the employee chose not to participate, then the employer would have been
required to pay him time-and-a-half for hoursworked in excess of 40 in a single workweek.
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restructuring workhours: that is, any configuration of hours so long as the total for
the 4-week period did not exceed 160 workhours. Within the 4-week/160-hour
period, no overtime pay would be required. Third, if an employer found it
appropriate to schedule in excess of 160 hours in a 4-week period, then each
employee could have worked up to 48 hours more than the regular 160 hours —
carrying over the excess 48 hours “to a succeeding 4-week” period as “credit
hours.”® Fourth, hoursworked in excess of 160 in a4-week period (credit hours)
would have been credited to the employee at a straight-time rate. “Section 7 and any
other provision of law that relates to premium pay for overtime work shall not apply
to the hoursthat constitute such acompressed schedule.” It appearsthat time-and-a-
half pay would not have been required until an employee had worked 208 hoursin a
4-week period (i.e., 160 regular work hours plus 48 credit hours).®® Fifth, an
employer would have been alowed to initiate a program of flexible schedules within
the new 160-hour workmonth and invite the participation of hisemployees. Such a
flexible schedule could include “ designated hours and days during which an employee
on such aschedule must be present for work” and other specified conditions.®” Sixth,
no employeewould have been*required to participate’ intheflexible and compressed
scheduling program and any threat, intimidation or coercion on the part of the
employer was prohibited.®®

Under this proposal, workers and workplaceswould have been divided into two
separate groups. First, there are those covered by a collective bargaining agreement
(union workers), in which case that agreement would govern implementation of the
flexible and compressed workhours arrangement. Second, there are those workers
not covered by a collective bargaining agreement (for the most part, non-union
workers), in which case the program drawn up by (or authorized by) management
would be controlling.®®

€ There may have been some ambiguity about the wording of the credit hour provision
of S. 1129. Only 48 credit hours could be accumulated during a single 4-week period and
only 48 credit hours could be drawn down by the employee in “a succeeding 4-week period
for credit to the basic work requirement for such period.” However, as introduced, the
legidation did not appear to impose a cap, per se, upon the number of credit hours that a
worker could accumulate while he or she participated in the flexible scheduling program.

® As introduced, S. 1129 provided for (a) a compressed scheduling option (i.e.,
flexibility within a 160-hour work/4-week workperiod), (b) flexible workhours within a
workperiod, however defined, and (c) a“credit hours’ option. While the compressed and
flexible scheduling arrangements may be free-standing, it would appear that they might also
have been used jointly as flexible and compressed schedules with a “ credit hours’ option.
Structuring these arrangements as part of a single program appeared to allow a maximum
scheduling flexibility.

67 Under the Federal Employees Flexible and Compressed Work Schedules Act, periods
are usually set aside during which employees must be present (“ coretime”) in order to permit
scheduling of meetings or other activities involving a full working group.

® The bill specifically prohibited coercion of employees in order to get them to
participate in a program of flexible and/or compressed scheduling.

% |nadditiontoitsgeneral flexibleand compressed work scheduling provisions, S. 1129
(continued...)
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The40-Hour Workweek. S. 1129, according to an explanation released by the
Senator’s office, “does not change the 40-hour work week standard” but, rather,
“amply adds an additional provisionto the Fair Labor Standards Act ... which creates
an exception to the 40-hour workweek.”© But, the Senator pointed out: ... the bill
would ater the FLSA’s rigid 40-hour maximum workweek provision.”

Under the proposal, the 40-hour workweek could have been replaced with two
other patterns taking itsplace: first, the 160-hour 4-week work period; and, second,
the 48 credit hour balance. Overtime pay would have been triggered after 208 hours
had been worked: 160 regular workhours with up to 48 credit hours. Assuming a
cap at 48 on the number of credit hours that could be accumulated, then no further
credit hours could be earned until some part of the 48 banked hours had been drawn
down. In many operations, this combination of scheduling options arguably might
have eliminated the need for overtime pay in the traditional sensethat the termisused
under the FLSA. While the 40-hour workweek would not have been repealed, the
more flexible scheduling option could have become the norm.

A New Workplace Flexibility? “Thislegidation,” Senator Ashcroft affirmed
in his statement introducing S. 1129, “will put work schedule decision making back
in the hands of employees.” Later, he pointed out that “employees would be able to
request — and employerscould provide” compensatory time off instead of being paid
overtime rates for overtime hours worked.

S. 1129 provided that an “employer may establish” programs of flexible and
compressed work schedules. All scheduling arrangements under such programs
— arrangement of hours and days of work, the degree of the compression,
designationof coretime (when an employee must be present for work), etc. — appear
to have rested with the employer except where there is a collective bargaining
agreement.” Production processes and business necessity likely would have been
major factors an employer would have taken into account when determining whether
(and when) to grant an employee's request for compensatory time off, hours

89(...continued)

dealt with other issues. It allowed for the priority rehiring of former employees, under certain
conditions, without incurring pendties of law: i.e., civil rights, discrimination, seniority,
pension requirements, etc. It would have modified Section 13(a)(1) of the FL SA with respect
toleave and overtime pay policiesfor salaried workers— anissuethat has beenin contention
for several years. And, it would have brought the Federal Employees Flexible and
Compressed Work Schedules Act into conformity with the 160-hour 4-week formula.

" Senator Asheroft’ sofficehasprepared afact sheet, undated, concerning S. 1129, from
which this report draws.

"> Congressional Record, August 7, 1995. p. S11789.

2 Congressional Record, August 7, 1995, pp. S11788-S11789. There would appear
to have been some uncertainty about the computation of overtime/comp timerates, giving the
wording of the proposed legidation and some of the related documentation.

 Normally, it isthe employer’ s option to establish the sequence of workhours: starting
times, shift structures, etc. Flexibility in scheduling, both under current practice and as
projected under S. 1129, is essentially an employer decision.
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flexibility, and the like. The bill did not contain language comparable to the “within
areasonable period” and “if the use of compensatory time does not unduly disrupt the
operations’ of the establishment asisapart of Section 7(0) that dealswith comp time
utilization in the public sector.”

Section 7(0) of the FLSA, as it relates to comp time for state and local
government employees, requires (in the absence of acollective bargai ning agreement)
that participation in a comp time program be preceded by “an agreement or
understanding arrived at between the employer and employee beforethe performance
of thework.”” S. 1129 provided:

. the employer may, on request of the employee, grant the employee
compensatory time off in lieu of payment for such overtime hours, whether or not
irregular or occasional in nature and notwithstanding Section 7 [the overtime pay
provisions of the FLSA] or any other provision of law ... (Emphasis added.)

There was no requirement that such a request be written and, thus, were it not
required by the implementing regulations, it would appear that a “request of the
employee” could have been either oral or written. If the request had been ord,
worker agreement or refusal might have been difficult to document werelitigationto
follow; and, indeed, many employers might have sought protection by securing an
employee’ s agreement in written form.

This, however, may have raised other concerns since the severa workhours
options wereto beinitiated and, in the absence of a collective bargaining agreement,
structured at the discretion of the employer. The form, format and timing of an
employee request to participate in such programs were left to be defined in
regulations, if at all.

Assuming that an employee request to participate in an alternative workhours
programunder S. 1129 would be written, then content and timing could beimportant.
For example, could aprospective worker be handed arequest formwhen applying for
employment? If so, would an applicant be freeto declineto sign without endangering
hislikelihood of being hired? While H.R. 2391, asreported, included aprovision that
a private sector employee may only be provided compensatory time off “if such
agreement or understanding was not a condition of employment,” S. 1129 did not.
While S. 1129 would have prohibited an attempt by an employer “directly or
indirectly” to “intimidate, threaten, or coerce,” it was not specified how this would
be implemented.

™ Some might argue that control of such programs could hardly rest with anyone other
than the employer, especially wherework processes are closely integrated with one employee
dependent upon another or where there are tight production deadlines.

> See 29 U.S.C. 207(0)(2)(A)(ii). This provision also appeared in H.R. 2391 (the
Ballenger proposal of the 104™ Congress, discussed below), as reported by the Committeeon
Economic and Educational Opportunities. H.R. 2391 also required that such an agreement
or understanding be “entered into knowingly and voluntarily by such employee” and, in the
case of private sector employees, that it be “awritten or otherwise verifiable statement.”
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Some were concerned that flexibility for the employer, under pressure to meet
production deadlines, could result in an employee being required to work a
compressed schedule that would be inconsistent with his or her non-work
responsibilities (childcare, school or other training program, etc.). That could occur
under current law; but, at the end of 40 hoursin a single week, any additional hours
of work would trigger an overtime pay penalty of time-and-a-half. Under S. 1129,
employer flexibility could have extended to 208 overtime free hoursin asingle month,
arranged to meet the requirements of the employer and of the production process.

In the absence of ageneral request froman employeeto participatein aternative
scheduling, it is not clear that a separate request would have been required on each
occasion in which weekly hours of work extended beyond 40.° Would a consistent
refusal by aworker to work acompressed schedule (160 hours structured through 4
weeks) and/or to accept straight-time pay for overtime (credit hours) rather than
insisting upontime-and-a-half have affected that employee’ sstatusand opportunities?
The proposed legidation would have applied equally to workplaces that are
comfortable and collegia, and to those that are characterized by a high-pressure
production-oriented culture. Whether S. 1129 would have assured that flexibility was
atwo-way street was not immediately clear.

Compliance and Administration. The Federal Employees Flexible and
Compressed Work Schedules Act applies only to employers that are more or less
permanent: that is, to federal agencies. And, the implementation of the option is
carefully scrutinized by the Office of Personnel Management and, more distantly, by
the Congress. The 1985 FLSA amendments created a comp time option for
employees of state and local governments. There, the employers are ongoing entities
operating under public supervison. S. 1129 proposed extension of the flexible and
compressed workhours option to “an employer” — that is, to any employer covered
under the overtime pay provisions of the FLSA, public or private, large or small,
without limitation.

Under current law for covered employees, the general requirement is that any
hoursworked in excess of 40 per week require payment at the rate of time-and-a-half:
a straight forward standard. S. 1129 would have authorized a variety of new
workhours arrangements. Some workers might remain on straight time; others, on
alternative scheduling with credit hours. Someworkers might movein and out of the
system alowed by S. 1129, depending upon their non-work responsibilities.

S. 1129 imposed no cash-out deadline for credit hours so long as one remained
in the program. Carrying credit hours on the books through an extended period
would add some complexity to the compliance burden. For some small firms, the
alternative scheduling option could prove difficult to administer. However, any
initiative which expanded comp time and related options would likely engender such
difficulty in some measure.

6 Questions arose as to how much flexibility an employer would have been alowed in
designing an alternative scheduling program.
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During consideration of the legidation providing flexible and compressed
scheduling for federal employees (a process that spanned more than a decade), many
of these same issues were raised. Even alowing for the differences between public
and private sector employment, enforcement and/or compliance problems suggested
by S. 1129 would not necessarily be overwhelming, but would add complexity beyond
the current program.

Alternative SchedulingandtheFamily Friendly Workplace. Alternativework
scheduling, through the past several decades, has often been considered a positive
step in the creation of a family friendly workplace. The growing trend of both
husband and wife working outside the home has made more difficult the juggling of
work and family responsibilities. Flexible hours with time off to care for family
matters could, proponents say, make workers happier, less stressed, and more
productive.

When S. 1129, “Work and Family Integration Act,” was introduced, it was
pointed out that a worker, wishing “to work 45 hours one week in exchange for
working only 35 the following week so he or she can attend their child’'s baseball
game, parent-teacher conference, or doctor’s appointment, must first have an
employer willing to pay him or her five hours of overtime pay for the 45-hour week.”
S. 1129 is“an effort to make the Fair Labor Standards Act conform to the redlities
of the current workplace.””

A central issue, here, may be the matter of control. When flexible and
compressed scheduling is utilized to enhance the quality of worklife and where
workers are able to match flexible schedulesto their family needs, the system should
work well — at least for the employee. But, that flexibility and match may not always
exist.

Clearly, flexible and compressed scheduling isnot anoptionfor al employers—
nor for dl employees. For an establishment with a cooperative |abor-management
relationship and where the work processes allow it, flexible scheduling may be awin-
win situation. But, where production depends upon workforce stability (as in a
factory setting), where customer hours need to be maintained, or where employees
work closdly as ateam, an absence of an employee could be damaging. And, though
the individual workers may feel less stressed, productivity may suffer. That flexible
scheduling results in increased efficiency and productivity does not appear to have
beendemonstrated conclusively. Under somecircumstances, flexibleand compressed

" Congressional Record, August 7, 1995, p. S11788. Under current law, if an
employee works aflexible schedule within the 40-hour week, takes the 5 hours off and works
an additional 5 hours, there would be no need for overtime pay. Under the FLSA, flexibility
is allowable within a single workweek. If, however, a need for time off arose on the fina
workday of the week, that option would not be available; hewould have to use vacation time,
personal days, family leave days, etc.

8 |f one assumes, as appears to be normally true, that the employer establishes the
schedule of workhours, then the issue becomes primarily one of the mode of payment: i.e,
overtime pay in cash on a time-and-a-half basis or credit hours drawn down on a straight-
time basis. In elther case, control over workhours would appear to rest with the employer.
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schedules may benefit both the employer and employee; but, under different
circumstances, they may not necessarily benefit either.

The Ballenger Proposal

During the early months of the 104™ Congress, the House Subcommittee on
Workforce Protection, chaired by Representative Ballenger, conducted oversight on
certain aspectsof the FL SA — among them, the issues of comp time and compressed
scheduling. On September 21, 1995, Mr. Balenger introduced the “ Compensatory
Time for All Workers Act of 1995" (H.R. 2391). Following further hearings and
mark-up, the bill was sent back to the full Committee on Economic and Educational
Opportunities.

On July 11, 1996, the full Committee reported the legislation by a vote of 20
yeasto 16 nays. Republicans supporting the bill; Democrats, in opposition. On July
30, 1996, the measure was called up in the House and passed (225 yeasto 195 nays).
No further action was taken on the legislation during the 104™ Congress.

In genera, the Balenger bill would have alowed employers to offer
compensatory time off to their employees in place of the more traditiona overtime
pay in cash. The choice of whether to offer the option was left to the employer.
Where there was a collective bargaining agreement, implementation of the option
would have been subject to negotiation. Where no such agreement (or worker
representation) was involved, an arrangement wasto have been worked out between
each employee and his or her employer.

Once management had determined to offer comp time and had developed a
program for its implementation, the worker would have been given the option of
participating inthe programor remaining on atraditional cash overtime pay basis. An
agreement or understanding “in awritten or otherwise verifiable” form would then
have been entered into between the parties. A ceiling of 240 hours of comp timewas
to have been set (or, less, depending upon the individua program), with a mandatory
cash-out of accrued hours at |east once each year.

Proponentsof the legidation have affirmed that workerswould befreeto choose
with respect to participation — free from coercion on the part of their employers.
Further, once aworker had become a participant, he till had the option of opting out
of the program with appropriate notice to his employer. Conversely, the employer
would be free to terminate the program with appropriate notice to his employees.
The legidation called for sanctions and penaltiesin case of violations of law.

Concern about the legislation was voiced from severa perspectives. Some
argued that extended (and, in their view, excessive) hours of work might be as
hazardous and debilitating for workers in the 1990s as they had been in the 1930s:
i.e., that a 40-hour workweek was long enough and that overtime work should be
discouraged. The substitution of comp timefor regular cash overtime would involve
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atrade of some cash earnings by the employee for time off at alater date.” Further,
comp time would bethe equivaent of wages; but, these wages (accrued hours) would
be deferred income, held and used by the employer on an interim basis.

A significant concern appears to have been the issue of effective choice on the
part of the worker. Some questioned whether a worker really would be free to
decline to participate in the comp time program if he or she knew that the
arrangement was preferred by hisor her employer? If ajob applicant were offered the
option of comp time in place of cash overtime, could that become an implicit
condition of employment, even were the employer carefully to refrain from making
it an explicit condition? Could an employer assign overtime work only (or largely)
to employees who agreed to accept comp time rather than cash?

Findly, there was the matter of effective worker choice in the use of comp time
aready earned. The employee could request the use of hisor her comp time and the
employer could approve that request “within a reasonable period” and when the
absence of the employee “does not unduly disrupt” the operation of the firm.
Definition of “a reasonable period” and “unduly disrupt” would be left either to
implementing regulations or to the discretion of the employer. While the employer
could approve an employee request, it could also deny the request. Under this bill,
the employer would have been allowed to buy back the accrued hours at his (the
employer’s) discretion, compensating the worker in cash. Thus, accrued comp time
(banked hours) might not be available to a worker when a need for workhours
flexibility arose.

The Ballenger hill was characterized asfamily friendly legidation and asan aide
toworkers(especidly, to working women) intheir effort to balancework with family
concerns. In general, H.R. 2391 was supported by industry and by employer or
business-oriented groups (the Labor Policy Association, the National Federation of
Independent Business, etc.) and opposed by the trade union movement and certain

™ |f an employee who is regularly employed throughout the year works overtime hours
and is paidin cash, hereceives hisregular wage, augmented by his overtime pay for the extra
hours worked. If that employee were, instead, to take comp time, he would be permitted to
take paid leave (90 minutes of leave for 60 minutes worked overtime) at a later point. At
year’ s end, the annual earnings for the worker who took the cash would combine his regular
wage plus his overtime pay. The worker who took comp time would have given up some
amount of overtime pay — but he would have had some extra hours of free time during the
year. Therewould be atrade-off of cash for freetime.
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women' sorganizations.® Thefinal voteonH.R. 2391 was 225 yeasto 195 nays. No
action on the measure occurred in the Senate.®

The Clinton Proposal

By June 1996, comp time legidation had been under active legidative
consideration for more than a year. Marked-up and reported by the Workforce
Protections Subcommittee in mid-December 1995, a full Committee mark-up had
been scheduled for June 26, 1996. In the interim, backers of the legislation had
discussed alternative language which might offer further protectionand assurancesto
workers.

The Clinton Administration also had the issue of flexibility under consideration.
During the summer and fal of 1996, it began to shape a package of proposals.
Although they were never considered in legidative form, they provided additional
options for legidators and became an element in the workhours debate both in the
House and Senate into the 105" Congress.

President Clinton Enters the Fray. On June 21, the President directed a
memorandum to the heads of executive departments and agencies urging
implementation of federal family friendly work arrangements. “The federa
government must continueto set the pacein transforming the culture of the American
workplace so that it supports employees who are devoted to their families” He
directed the agency and department headsto “develop a plan of action to utilize the
flexible policies adready in place and, to the extent feasible,” to expand these
programs. Among the President’ s areas of concern was:

... flexible hours that will enable employeesto schedule their work and mest the
needs of their families. Thisincludes encouragement to parents to attend school
functions and events essentia to their children; ...

Hecalled for aninitial report fromthe departmentsand agencies within 120 days that
would include “an assessment of progress made toward specific goals and include
innovative approaches and detailed success stories.”®

8 A variety of individuals, both from management and from the general workforce,
spokeintheir own behalf with respect to thelegidation. The division among women’ sgroups
over comp time became more apparent during the 105" Congress. Diana Furchtgott-Roth,
aresident fellow at the American Enterprise Institute and associated with the conservative
Independent Women's Forum, testified in support of the concept. Helen Norton of the
Women'sLega DefenseFund spoke against it, as did Karen Nussbaum, formerly head of the
Women'sBureau, DOL, and now director of the Working Women's Department, AFL-CIO.

8 Seer U.S. Congress. Committee on Economic and Educationa Opportunities.
Working Families Flexibility Act of 1936. Report to Accompany H.R. 2391. House Report
104-670, 104™ Cong., 2™ Sess. Washington, U.S. Govt. Print Off., 1996; Congressional
Record, July 26, 1996, pp. H8563-H8573; and Congressional Record, July 30, 1996, pp.
H8776-H8790.

8 Clinton, WilliamJ. “Memorandumon Family Friendly Work Arrangements,” June21,
(continued...)
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The Nashville Statement (June 1996). On June 24, 1996, during his campaign
for reelection, President Clinton addressed the Family Re-Union V Conference in
Nashville, discussing a series of family-related issues. The President spoke about the
issue of time: an increased opportunity for parents, aside from their work
responsibilities, to address the needs of their children. He concluded by observing
that “there are two more changes we can make that would help the American
economy, not hurt business, and strengthen families.” First, he noted, would be an
expansion of the Family and Medical Leave Act, adopted by the 104™ Congress. He
urged: “... we should pass afamily leave Il that would allow employees to take up
to 24 hoursayear — that’ snot alot of time — for parent-teacher conferencesor for
routine medical carefor achild, aspouse, or aparent.” Second, “... weneed to make
the workplace more family-friendly, especialy where alot of overtime is concerned,
and give people moreflextime intaking overtime either inincome or intime withtheir
families” He proposed to “redefine compensation in away that reflects the value of
family and community.”

While urging greater workhours flexibility, the President emphasized: “It’s
important that this be a choice for employees.” He acknowledged employer interest
in the proposal, but stressed that, in his opinion, “the employee has to make the
decison” and that “we have to write strong protections into the law.” At the same
time, he took note of existing abuses with respect to minimum wages and overtime
pay, adding that without appropriate safeguards, “it could smply open the door wide
for abuse of the overtime laws.”®

An Initial Response. The President’s message enjoyed a mixed reception.
Althoughthe President had “avoided use of the term‘ comp time,” which hasnegative
connotations for unions, and substituted the term ‘flextime,”® AFL-CIO President
John Sweeney commented: “Opening up overtime lawsto potential abuse is not the
solutionto families needs.”® ChristinaMartin, deputy press secretary to Republican
Presidential Candidate Robert Dole, referred to the initiative as “stolen rhetoric.”®
Some reporters termed the proposal “an election-year appeal to Americans juggling
job and family;”®" others suggested that the President’s proposal “marked another
instance in which he has co-opted a Republican idea, but not the actual Republican
legidlation.”®

8(_..continued)
1996. Weekly Compilation of Presidential Documents, Vol. 32, No. 26. p. 1119.

8 Clinton, William J. “Remarks to the Family Re-Union V Conference in Nashville,
Tennessee,” June 24, 1969. Weekly Compilation of Presidential Documents, Vol. 32, No.
26. pp. 115-1127.

8 Daily Labor Report, June 25, 1996. pp. AA1-AA2.

& USA Today, June 25, 1996. p. A4.

& The New York Times, June 25, 1996. Section A, p. 19.

8 K. Louis Post Dispatch, June 25, 1996. News Section, p. 5A.
8 The New York Times, June 25, 1996. Section A, p. 19.
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There was a similarly mixed reaction on the part of advocates of the Ballenger
bill — or of amilar modification of the FLSA. Sandra Boyd of the Labor Policy
Association (and, later, chair of FLECS), stated: “Suddenly the administration
decidesthat it’ s time to jump on the bandwagon,” adding: “I’d be very surprised to
see them pushing this proposal very far.”® While expressing concern about certain
potential provisions of the Presidential package, Daniel V. Yager, then-chair of
FLECS, seemed to welcome the President’ sinterest inthe issue: “We are especialy
pleased that President Clinton has endorsed the concept of providing compensatory
time as payment for overtime,” he wrote to Chairman Goodling of the Committeeon
Economic and Educational Opportunities.®  Optimism was expressed in
Representative Goodling’s opening remarks during full Committee mark-up of the
comp time legidation. “I’m pleased that the President, just a few days ago, agreed
that the Congressshould pass|egislationgiving employeesthisoption,” he observed.*

Some, however, viewed the President’ s position as ambiguous. In May 1996,
the White House Chief of Staff had indicated that were comp time language added to
the then-pending minimumwage legidation, it would beviewed as*apoison pill” that
could result in aveto.? Still, in the wake of the President’s Nashville statement,
Presidential adviser Gene Sperling reaffirmedthat Mr. Clinton“strongly opposes’ the
bill.* The National Federation of Independent Business (NFIB), asupporter of H.R.
2391, affirmed that comp time had not been a part of the minimum wage package
“because the White House shot it down.” Jack Faris, NFIB President, observed:
“The president’ sflex-time proposal isa step intheright direction, but it’salittle late
in coming ...”* In asimilar statement, the National Association of Manufacturers
(NAM) noted that “[t]he business community has endorsed” the comp time
legidation. “Weurgethe President to stand by hisbelief,” affirmed Paul Huard, NAM
senior vice president. “President Clinton must not let election year politics cause him
to turn his back on a proposal that even he has admitted would help American

8 USA Today, June 25, 1996. p. 4A. Ms. Boyd would subsequently serve as chair of
FL ECS (the Flexible Employment Compensation and Scheduling Coalition). Seealso, Maggi
Coil and Sandra J. Boyd, “Key Issues in Reforming the Fair Labor Standards Act,” in ACA
Journal, winter 1996, p. 37-38. Ms. Coil had testified for Motorolaand for the Labor Policy
Association at the March 30, 1995, hearing before the House Subcommittee on Workforce
Protections, discussed above.

% Danid V. Yager, Chair, FLECS, to Chairman William Goodling, Committee on
Economic and Educational Opportunities, June 26, 1996. Y ager, who had formerly served
as minority counsel (Republican) to the House Committee on Education and Labor, was
identified early in 1996, as general counse for theLabor Policy Association. See The Detroit
News, February 7, 1996.

°! Statement, Chairman Bill Goodling, Full Committee Mark-up, The Working Families
Flexibility Act, June 26, 1996. p. 1-2.

%2 Congress Daily, May 14, 1996. p. 1.
% The New York Times, June 25, 1996. Section A, p. 19.
% NFIB Small Business News, press release of June 26, 1996.
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families”® On June 26, two days after the Nashville statement (and coinciding with
full Committee mark-up), 10 Republican congresswomen urged the President to “ put
aside partisan differences’ and support the Ballenger bill.%

The Clinton proposals remained under discussion through the summer of 1996.
In his acceptance speech at the Democratic convention, the President said: “We
should pass aflextime law that allows employeesto take their overtime pay in money
or intime off, depending on what's better for their family.”®” But, the White House
still indicated that a veto awaited the Ballenger bill. The Washington Post reported
in early September:

The veto promise comes at the strong urging of organized |abor, which fears that
there are not enough protections in the proposal to prevent employers from
coercing workers into taking time off in lieu of overtime payments ...

Labor appears equally leery of the White House proposal, but union officials this
week did not seem prepared to make a public fuss about it during the election
campaign ...

Karen Nussbaum, director of the Working Women's Department, AFL-CIO, stated
the view that workers need the money earned through overtime pay and that they
have little confidence that they would actually have a choice between cash and time
off, even were the FL SA amended. She pointed out that with about 800 DOL Wage
and Hour inspectors responsible for compliance in some 6 million workplaces,
ensuring “full and free choice” might be difficult.*

Conversely, Dan 'Y ager of the L abor Policy A ssociation contended that “the vast
majority of employers’ would not abuse the option. SandraBoyd of FLECS (and the
LPA) argued that “thereis clearly a disconnect between union members and union
leadership” on the comp timeissue.’® While acknowledging that “organized labor is

% NAM: National Association of Manufacturers, News Alert. June 26, 1996. pp. 1-2.

% Daily Labor Report, July 1,1996. P. A12. Signersof theletter to President Clinton
included Representatives Greene, Dunn, Pryce, Myrick, Fowler, Cubin, Johnson (Conn.),
Meyers, Vucanovich, and Molinari.

% Clinton, William J. “Remarks Accepting the Presidential Nomination at the
Democratic National Convention in Chicago,” August 29, 1996. Weekly Compilation of
Presidential Documents. Val. 32, No. 26. p. 1577.

% The Washington Post, September 7, 1997. p. A9.

% Daily Labor Report, October 15, 1996. p. A7. Nussbaum pointed to a recent poll,
conducted by the AFL-CIO, and suggested that those who seemed inclined to opt for time-off
rather than paid overtime wereal ready exempt employees: not subject to FL SA overtime pay
requirements and often more highly paid. Those who werelesswell paid (and covered under
the FLSA overtime pay requirements) seemed morelikely to prefer cash overtime pay. Ms.
Nussbaum was formerly head of The Women's Bureau at DOL.

1% Swoboda, Frank, and Kirstin Downey Grimsley. “Clinton to Offer Legidation on
Compensatory Time, Expanded Family Leave.” The Washington Post, September 7, 1996.
p. A9.
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dead-set against it,” LPA President Jeffrey McGuinessasserted that “[m]ost workers
want some sort of workplace flexibility.” %!

What President Clinton Proposed. Under date of September 27, 1996,
President Clinton transmitted to Congressadraft for his“Family-Friendly Workplace
Act of 1996.” The proposal was essentially divided into two parts. section one,
dealing with comp time; and section two, expanding the Family and Medical Leave
Act.

A Comp Time Option. The President proposed adding anew subsection (r) to
Section 7 of the FLSA.*® Although theinitiative was not acted upon during the 104™
Congress and was not a subject of hearings, its provisions, summarized below,
became an element in legidative discussion of the issue and therefore is part of the
background for the current debate.

First. The concept of “employee” for purposes of the comp time option was defined
to exclude “a part-time, temporary, or seasona” worker, an employee of a public
agency, an employee “of an employer in the garment industry,” and others
(“wvul nerali)(l)f employees’) excluded through regul ations to be issued by the Secretary
of Labor.

Second. Comp time would be calculated on abasis of 1-and-1/2-hours of paid leave
for each hour of overtime worked. In case of bankruptcy, comp time would be
treated as unpaid wages.

Third. The decision whether to offer comp time would rest initially with the
employer. If the employer decides to offer comp time, then he may do so pursuant
to a collective bargaining agreement, “memorandum of understanding or any other
written agreement between the employer and representative of such employees.”
Where no collective bargaining agreement existsand thereisno representative of the
employees, then the option may be arranged through:

“... aplan adopted by the employer and provided in writingto its employees which
provides employees with a voluntary option to receive compensatory time off for
overtime work where there is an express, voluntary written request by the
individua employee for compensatory time off in lieu of overtime pay ...”

101 Transcript, Morning Edition, National Public Radio, October 24, 1996. p. 7.

192 The text of the President’s proposal, with explanatory information, appeared in the
Daily Labor Report, October 15, 1996. pp. E1-E7.

103 Employees of state and local governments, of course, would continue to be covered
under Section 7(0) of the Act. Under Section 3(D) of the Clinton proposal, the Secretary
would bedlowedto “issueregulations’ defining classes of employees whowould be excluded
from the comp time option, to limit the number of compensatory hours that participating
employees may accrue to less than otherwise applicable in the new subsection (r), and to
“require employers to provide such employees with monetary compensation for earned
compensatory time at more frequent intervals’ than otherwise applicable under the new
subsection (r).
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Theregquest must be submitted “ prior to the performance of any overtime assignment”
and may not be “required as a condition of employment.”

Fourth. The comp time option must be available “to similarly-situated employeeson
an equal basis.”

Fifth. The employee “may not earn more than atotal of 80 hours of compensatory
time in any year or alternative 12-month period ...”** The employee would be
“regularly” advised if the number of hours of comp time earned and of the total
accumulated (earned but unused).

Sixth. At the end of any 12-month period, the employer would be required to cash
out any comp time earned but unused at 1-and-1/2- times the rate of pay earned by
the employer when the overtime was worked or the rate at the time the hours were
cashed out, whichever is higher. “[W]ithin 15 days following the request” of an
employee, the employer would be required to make cash payment for comp time
earned.’® A monetary cash-out is also required where an employee either voluntarily
or involuntarily terminates his employment.

Seventh. The use of comp time by a terminated employee may not be counted to
diminisheigibilityfor unemployment compensation.'® Inaddition, payment for comp
time “shall be treated as compensation for hours worked for purposes of calculation
of entitlement to employment benefits.”

Eighth. The employee may utilize banked comp time with two weeks prior notice
to an employer unless such use “will cause substantial and grievous injury to the
employer’s operations’ or, perhaps, within the two week period “unless use of the
compensatory time at that time will unduly disrupt the operations of the employer.”

Ninth. The employer may not require that an employee use accrued comp time.
However, the employer “may modify or terminate acompensatory time plan upon not
less than 60 days notice to employees.”

14 The wording, “may earn not more than a total of 80 hours’ in a 12-month period
would beafirmannual limit: not merely alimit to the number of hoursof compensatory leave
that one might have on the books at any time (a ceiling). (Italicsadded.) With aceiling, an
employee could work far more than 80 hours of overtime/comp time each year so long as no
more than 80 hours were accrued.

195 Subsection (r)(3)(C) provides: “Anemployeemay voluntarily, at theemployee sown
initiative, request in writing that such end-of-year payment of monetary compensation for
earned compensatory timebe delayed for a period not to exceed threemonths.” Extending the
cash-out payment “shall have no effect on the limit on earned compensatory time” for the
following 12-month period.

1% Subsection (r)(4) provides: “A terminated employee’s receipt of or eigibility to
receive monetary compensation for earned compensatory time shall not be used (A) by the
employer to oppose an employee's application for unemployment compensation, or (B) by a
state to deny unemployment compensation or diminish an employee's entitlement to
unemployment compensation benefits.”
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Tenth. The employer may not substitute earned compensatory time “for any other
paid or unpaid leave or time off to which the employee otherwise is or would be
entitled or has or would earn, nor satisfy any legal obligation of the employer to the
employee pursuant to any law or contract.”*%

Eleventh. Various employee safeguards wereincluded. For example, the following
were defined as unlawful acts of discrimination by an employer.

“(A) todischargeor in any other manner penalize, discriminateagainst or interfere
with any employee because such employee may refuseor hasrefused to request or
accept compensatory time off in lieu of overtime pay, or because such employee
may request to use or has used compensatory time off in lieu of overtime pay; or

“(B) torequest, directly or indirectly, that an employee accept compensatory time
off inlieu of overtime pay, to require an employee to request such compensatory
time as a condition of employment or as a condition of employment rights or
benefits, or to qualify theavailability of work for which overtime compensationis
required uponan employee's request for or acceptance of compensatory time off
in lieu of overtime compensation; or

“(C) to deny an employee the right to use or force an employee to use earned
compensatory time in violation of this subsection.”

Twelfth. A system of penalties for violation of the provisions of the comp time
option were provided, including the award of penalties, attorney’s fees, and other
sanctions.

Certain qualifications were built into the Clinton proposal. Among them were:
(a) 1t would define a part-time employee as anyone who worked less than 35 hours
per week: such person would not be digible to participate in the program. (b)
Similarly, for purposes of exemption from the program, a seasonal person is defined
as one employed “for a season or other term of less than twelve months or is
otherwise treated by the employer as not a permanent employee of the employer.”
(c) Further, the excluded class was defined to include “an employee in the
constructionindustry, inagricultural employment ... or inany other industry whichthe
Secretary by regulation has determined is a seasona industry.” (d) Findly, the
Secretary of Labor was directed, “as necessary and appropriate,” to develop
regulations “implementing record keeping requirements and prescribing the content
of plans and employee naotification.”

The comp time program under the Clintoninitiative, presented asan experiment,
was to expire (“sunset”) 4 years after enactment of the measure.

197 The concern, here, appears to be that employers might diminish sick leave or annual
leave ordinarily granted to employees, since employees could usecomp timefor vacation and
certain other activities. Since vacation time and sick leave are not mandated by the FLSA,
it is not clear how such substitution could be prevented.
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Other Provisionsof theClinton Plan. TheClinton proposal included additional
initiatives, largely independent from the comp time option, per se, each of which
would likely have raised additional areas of concern for interested parties.

A Commission on Workplace Flexibility. Assuming that the basic comp time
option were written into law, the Clinton initiative called for creation of a
“Commission on Workplace Flexibility.” The Commissionwould have been charged
with the conduct of:

... a comprehensive study of the impact of compensatory time on public and
private sector employees including, but not limited to, the impact of the law on
average earnings, hours of work, work schedules, and flexibility of scheduling
work to accommodate family needs, and on the ability of vulnerable employees or
other employees to obtain the compensation to which they are entitled.

The report, to be concluded within a 4-year period, was to be submitted to the
Secretary of Labor and to the appropriate committees of the Congress. It wasto have
made recommendations as to whether the comp time option was to be modified or
extended “including arecommendation asto whether particular classes of employees
or industries should be exempted or otherwise given specia treatment, and whether
additional protections should be given, including to employees of public agencies.”

Expanding the Family and Medical Leave Act. The Clinton proposal would
have expanded the Family and Medical Leave Act of 1993 (FMLA) to provideto an
digible employee 24 hours of unpaid leave within a 12-month period.’® Thistime
away from work was to be used to:

(i) participate in school activities directly related to the educational advancement
of a son or daughter of the employee, such as parent-teacher conferences or
interviewing for a new schoal;

(i) accompany the son or daughter of the employee to routine medical or dental
appointments, such as check-ups or vaccinations; and,

(iii) accompany an elderly relative of the employee to routine medical or denta
appointments or appointmentsfor other professional servicesrelatedtotheelder’s
care, such asinterviewing at nursing or group homes.

Options provided through changesin the FM LA would be outside the scope of comp
time legidation. While potentially utilized as a supplement to other aternative work
schedules, flexibility under the FMLA would be administered somewhat differently.

Leave for Civil Service Employees. The proposal would have added a new
Section 6383(f) to the United States Code, alowing public employees to enjoy 24
hours of unpaid annual leave for school, medical and eldercare purposes. Thiswould
follow the pattern, noted above, for the private sector workforce.

1% Concerning the Family and Medica LeaveAct, see CRS Report 94-388, Family and
Medical Leave, by Ledie W. Gladstone, and CRS Issue Brief 97017, The Family and
Medical Leave Act: Proposed Amendments, by Ledie W. Gladstone.
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Some Additional Aspects. A FACT SHEET accompanying the Clinton
proposal explained its implications. Emphasized are such concepts as flexibility,
employee choice and worker protection.'®

The FACT SHEET appears to use the term “flex-time” when it would seemto
have meant comp time: the concepts are not necessarily inter-changeable.*’
However, indealing withthe need for workplaceflexibility, neither the FACT SHEET
nor the President in histransmittal statement takes note of the flexibility already apart
of the FLSA.

The Administration documents proclaim: “Under the President’s proposal,
employees choose: ...” But, in practice, the Clinton proposal, like H.R. 2391, puts
initial decisions about comp time with the employer. It takes note of the distinction
between workers employed under a collective bargaining agreement and those in a
non-union work setting — as does H.R. 2391 — and requires that requests for
participation in a comp time program be voluntary. Though structured somewhat
differently, the Clinton proposal assures worker freedom from abuse (pressure to
participate, to draw down accrued time, etc.) as would the amended Ballenger
proposal of the 104™ Congress (and, later, of the 105" Congress). However, the
Clintonproposal explicitly assignsto DOL regulatory responsibility and other options
(i.e., designating vulnerable classes) to a degree exceeding that of H.R. 2391.

Findly, the Clinton proposal incorporates language that assures the worker the
right to utilize his banked comp time (already earned) unlessit will “ cause substantial
and grievous injury to the employer’s operations’ or “unduly disrupt the operations
of theemployer.” Again, asin H.R. 2391, the concepts of “substantial” and “unduly
disrupt” are left to the Secretary of Labor to define through the regulatory process.

Overtime Pay and Comp Time Concernsin the 105"
Congress

As preparations began for the 105" Congress, changes in overtime pay law
remained anissue. Receiving “top priority” among emerging labor issues, explained
Tim Shorrock of the Journal of Commer ce, “isaRepublicanbill designed to makethe
U.S. workplace moreflexible” through the use of comp time. “That’ s[flexibility] not
only good for employers,” observed Sandra Boyd of the industry-oriented Labor
Policy Association, “it’s good for the bottom line.” Peggy Taylor of the AFL-CIO
was less enthusiastic, suggesting (in Shorrock’ s summary) that the initiatives “could

1% Daily Labor Report, October 10, 1996. pp. E 1-E6. In addition to the text of the
Clinton proposal, the statement from President Clinton in transmitting the package, a section-
by-section analysis and a FACT SHEET were reprinted.

119 Sych concepts are il evolving and their precise definitions may not yet be entirely
set. However, in generd, flextime refersto scheduling of work within aset period: normally,
the 40-hour workweek. This could include such matters as arrival and departure times, core
hours for work, etc. Comp time, the concept that seems to apply here, deds with the
substitution of time-off for overtime pay outside of a traditional 40-hour workweek.
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gut the 40-hour week and make workers vulnerable to pressures from employers to
take time off instead of overtime pay.”***

Representative Goodling, chair of the full Committee on Education and the
Workforce, circulated a“Dear Colleague” letter dated December 17, 1996, inviting
Membersto become co-sponsors of new comp time legidation that will be “the same
asH.R. 2391, as passed by the House on July 30, 1996.”**? A roughly paralldl |etter
was dispatched on January 2, 1997, by Representatives Shays and Myrick.*** On
January 8, 1997, a“ group of House Republican women ... endorsed what they called
‘family friendly’ legidation” to allow the use of comp time in place of overtime pay.
Meanwhile similar interest was rising in the Senate.*** By late January, The Wall
Street Journal was anticipating that “ Republicans and business groups will be taking
thelr fight directly to the public,” which— asurvey by “the pro-business L abor Policy
Association” suggests — supports the concept of flexibility overwhelmingly.*

In the House, the issue reappeared as H.R. 1 (Ballenger); inthe Senate, as S. 4
(Ashcroft). Meanwhile, the Administration was considering aternative approaches
to workhours flexibility — generally within the context of the Family and Medical
Leave Act, adopted early in the 104™ Congress.

The New Ballenger Bill

On January 7, 1997, Representative Ballenger introduced a new comp time hill,
the “Working Families Flexibility Act” (H.R. 1)."® The measure was referred to the
Subcommittee on Workforce Protections. On February 5, with Mr. Ballenger as
chair, the Subcommittee conducted hearings on the proposal. On March 5, the
Subcommittee was discharged from further responsibility for the legislation and the
full Committee on Education and the Workforce proceeded with mark-up. Onasplit
of 23 to 17 (Republicans in favor, Democrats opposed), the Committee voted to
report the Ballenger bill.*’

1 Shorrock, Tim. US Firms Prepare To Square Off with Labor on Work Laws.
Journal of Commerce, December 26, 1996. pp. A1l and A5.

112 Dear Colleague L etter, Representative William Goodling, December 17, 1996. The
legidlation, whenintroduced, would bestructurally different fromH.R. 2391 but substantively
quite similar.

3 Dear Colleague L etter, Representatives Christopher Shays and Sue Myrick, January
2,1997.

14 Daily Labor Report, January 9, 1997. pp. A1-A2. Those issuing the endorsement
included Representatives Molinari, Fowler, Dunn, Myrick, and Granger.

15 The Wall Street Journal, January 28, 1997. p. A18.
116 Congressional Record, January 7, 1997. pp. H66, E42-E43.

17 The Daily Labor Report for March 6, 1997, p. AA1, noted: “The vote was along
party lines and reflected the differences between the two parties over the GOP-sponsored
legidation that is backed by business groups and opposed by organized labor.”
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H.R. 1lasReported. Under date of March 12, 1997, House Report 105-21 was
filed. H.R. 1, as reported, differed in some respects from H.R. 2391 of the 104"
Congress. The earlier legisation had proposed restructuring Section 7(0) of the Act
(which now deals only with wage/hour coverage for state and local government
workers) to expand itsprovisionsin amodified formto the private sector workforce.
In H.R. 1 of the 105" Congress, Section 7(0) was |eft unchanged and a new Section
7(r) was added to FL SA that dealt specifically with private sector workplaces.

Thewording of the new bill varied somewhat from (though waslargely the same
and roughly paralléel to) that of H.R. 2391. The new bill, like its predecessor, would
allow employers to provide, at their initiative, the option of comp time in lieu of
monetary overtime compensation, at the rate of 1-and-1/2-hours of comp time for
each hour of overtime worked."® Where a collective bargaining agreement was in
place or where a representative of the workers had been formaly recognized, an
employer would have had to work within that context in shaping a comp time
program. Where there was no negotiated contract (and no recognized worker
representative), the employer and the individual employee would e alowed to enter
into * an agreement or understanding” withrespect to comp time. Thebill would have
required that such agreement (a) be arrived at “ before the performance of thework,”
(b) that it be entered into “knowingly and voluntarily by such employee,” and (c) that
it is“not acondition of employment.” The agreement was al so to have been affirmed
by “awritten or otherwise verifiable’ record.**® The employer would not allowed,
“directly or indirectly [, to] intimidate, threaten, or coerce or attempt to intimidate,
threaten, or coerce” any employee with respect to the comp time option.*?

Employeeswould not have been allowed to accrue morethan 240 hoursof comp
time. If unused, such hours would need to be cashed-out at the end of a designated
12-month period. An employer would have been permitted, upon 30 days notice to
the employee, cash-out all hours banked in excess of 80. An employer could aso
have discontinued the comp time option after giving 30 days notice to the employeg;
the employee could have rescinded his agreement to participate in the comp time
program, giving awritten notice, at any time. Within 30 daysthereafter, theemployee
would have been given monetary compensation for his banked hours. H.R. 1 made
clear that an employeewho terminated hisemployment, “ voluntarily or involuntarily,”
would have been paid for unused comp time.

118 The worker would not have a right to comp time unless a program, under the new
Section 7(r), is instituted by the employer. Nor, in the absence of a collectively bargained
agreement, would the worker have a right to be consulted concerning the structure of the
option, its scope, and the restraints imposed upon its utilization.

119 The verifiability of the agreement could be as much in the interest of an employer as
that of a worker, where liability and litigation are possible. Where industries are thinly
capitalized or where business failures are frequent, a written policy and a written agreement
could be of specid value to the worker.

120 Thedefinition of coercion, etc., within the context of public sector employment where
therearecivil serviceand other regulations, may not beaproblem. Itsdefinitionintheprivate
sector whereeconomic pressure (the need for employment) could beasubtleform of coercion,
may be more difficult.
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Comp time, under H.R. 1, was to be used, upon request by aworker, “within a
reasonable period after making the request” when it “does not unduly disrupt the
operations of the employer” — language carried over from the House-passed hill of
the 104™ Congress. H.R. 1, as reported, had language dealing with penalties and
posting requirements.

House Report 105-21 noted that the comp time agreement had to be “mutual”
between the employer and employee. “If ether ... does not so agree, then the
overtime pay must be in the form of cash compensation.”** Further, it explained:
“H.R. 1 does not require that the same agreement be entered with every employee,
or that the employer agree to offer compensatory time to all employees.”**

The Report took note of concerns voiced by critics of the legidlation, including
the assertion that low wage workers might be especially vulnerable to exploitation
were a private sector comp time option instituted. It suggested that the definition of
“low wage” might be somewhat ambiguous and that many workers who might be
classified as low wage workers might be benefitted from the comp time option
(“...some of the most forceful and compelling testimony ... in support of alowing
workersthe option of paid compensatory time was given by a‘low wage worker,’”).
Therefore, the Report noted: “The Committee sees no reason to deny certain
employees the option of compensatory time, based solely upon their level of income
or their occupation.”*?

The Report explained as the Committee's intent that “an employee who has
accrued compensatory time may generally usethe time whenever he or she so desires.
The only limitations which the bill puts on the use of compensatory time,” it stated,
“isthat the employee’ srequest to use compensatory time be made areasonable time
in advance of using it, and that the employer may deny the employee’ srequest if the
employee's use of the compensatory time would “unduly disrupt’” the employer’s
operations. The Report emphasized that interpretation of “unduly disrupt” should
follow the standard set forth by the Department of Labor and litigated through the
courtsfor state and local government workers. It concluded: “The employer’sright
to deny compensatory time off under H.R. 1isvery limited. But the employer must
have some ability to maintain the operations of the business.” It added: “If that isnot
recognized in the law, then no employer will ever offer compensatory time as an
option...”*?*

21 U.S. Congress. House. Committee on Education and the Workforce. Working
Families Flexibility Act of 1997. Report to Accompany H. R. 1. House Report No. 105-21,
105" Cong., 1% Sess. Washington, U.S. Govt. Print. Off., 1997. p. 9. (Heresfter cited as
House Report No. 105-21.)

122 House Report No. 105-21. p. 10.

123 House Report No. 105-21. p. 11. See the Clinton Administration proposals,
discussed above.

124 House Report No. 105-21. p. 14-15.
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The changes madeto the FL SA through H.R. 1 (i.e., the comp time option), the
Report affirmed, “apply to the legidative branch” in conformity with the
Congressional Accountability Act (CAA).*#

The vote to report H.R. 1 followed party lines; the Democratic Members filed
a dissenting report. “In our view,” they began, “the inevitable consequence of
enactment of H.R. 1 would be to require employees to work longer hours for less
pay.” They charged that thelegidation, though presented asfamily friendly, has been
“deceptively titled” and actudly “diminishesthe flexibility of working families.” They
added: “Thisisahill about employer flexibility and power, plain and smple.” And,
they pointed out that the legidation was opposed by organized |abor and by women’s
groups such asthe Women’ s Legal Defense Fund, the American Nurses Association,
and Business and Professiona Women, U.SA.

Though they did not suggest “that al, or even amajority of employers’ would
violate the rights of workers under H.R. 1, they argued: “...Federa labor law must
protect employees, indeed even law-abiding employers, from the illega and ill-
begotten gain of unconscionable employers. In the real world,” they stated, “most
employees lack the bargaining position, wherewithal, and nerve to insist that their
employers respect employee needs and rights.”*?® Where the Mgjority stressed the
need for “mutual agreement” with respect to comp time, the Minority stated that
“many employees are reluctant or fearful to buck their employer’ s wishes regarding
their terms and conditions of employment. Thisis especidly true,” they added, “for
some 85% of the workforce who do not have the protections of collective bargaining
agreements.” The Minority argued that the legidlation “gives the employer complete
discretion over whether to offer overtime at dl, the option of offering or denying it
to any group or groups of employees, and the authority to withdraw the comp time
plan at any time.”*#

The Minority suggested that there are major workplace differences between the
public and private sectors and that, in effect, a statute tailored to the needs of state
and local government workers could not, arbitrarily, be applied to the private sector.

The Mgjority cites various cases and regulations applicable to the public sector
standard for taking leave time. These precedents and regulations will not be
controlling to the comp time provisions of the bill. Further, public sector
employersoperateinasubstantially different setting than private sector employers.
Public sector employers don't face the business cycles and competitive economic
pressure of private sector employers. Further, public sector employees are
generaly organized and have substantial procedural protectionsto protect agai nst
arbitrary and capricious employer actions.?®

15 House Report No. 105-21. p. 21.
126 House Report No. 105-21. p. 35-36.
27 House Report No. 105-21. p. 36-37.
128 House Report No. 105-21. p. 38.
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The Department of Labor would need to develop implementing regulations,
requirements for record retention, reporting, etc.; these would be expected to vary
from those governing the public sector.

The Minority argued that the worker protections built into the legislation were
inadequate: that even under current law, wage and hour standards were difficult to
enforce and violations were frequent. “H.R. 1 will engender more overtime
violations.” The proposed legidation, the Minority held, “increases the need for
resources’ for enforcement and compliance on the part of the Department of Labor.
During Committee mark-up, the Minority had offered a series of proposals that
would, putatively, have strengthened worker protection under H.R. 1 and a more
extensive body of remedieswith respect to violations. They wererejected on aseries
of largely party-line votes.*®

Findly, the Minority raised a series of objections with respect to manipulation
of the workweek to the detriment of the employee, the treatment of potentially
vulnerable employees under the proposed legidation, the practical relationship of
comp timeto other paid leave, the status of comp time under abankruptcy or informal
cessation of business, and other concerns. They also noted concerns voiced by the
Clinton Administration with respect to H. R. 1.**°

Floor Debate and House Passage. The comp time legidation (H.R. 1) was
called up in the House on March 19, 1997. The arguments, pro and con, in general
terms, followed those of the 104™ Congress. Representative Pryce, for example,
opened by charging that opponents of the legidation “have chosen to put politics
above sound policy” and argued that “it istime we stopped automatically thinking of
employer/femployee relations in such adversarial terms.” With H.R. 1, she affirmed,
labor and management “ can work together to meet each other’ sneeds ... at least the
choice will be theirs, not Washington's.” *** Conversely, Representative Moakley
argued that the legidation “helps the big people, but it does not do much for the
ordinary worker.” He asserted that the legislation would leave workers vulnerable
and often without protection. “In the real world, if your boss tells you to take time
off instead of getting extrapay, you either do what you aretold or you start packing
your gear.”

Proponentsof the legidation spoke in terms of an option for flexibility: of more
freedomfor workers. Criticssaw little option for workersand viewed the legidation,
rather, “as yet another attack on America’'s workers.”*** Disagreement was voiced
about the provisions of the legidation, the motivation behind them, and the impact
they would have in the real world of the workplace.

129 House Report No. 105-21. p. 39-40, 25-30.

%0 House Report No. 105-21. p. 40-45.

31 Congressional Record, March 19, 1997. p. H1116.

132 Congressional Record, March 19, 1997. p. H1116-H1117.
138 Congressional Record, March 19, 1997. p. H1118.
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Therule, allowing consideration of H.R. 1, was approved by avote of 229 ayes
to 195 nays.™* It provided for a series of floor amendments.

The Goodling Amendments. As soon as the House commenced consideration
of the bill, Representative Goodling, chair of the full Committee, offered two
amendments en bloc. The first Goodling amendment read as follows:

No employee may receive or agree to receive compensatory time off under this
subsection unless the employee has worked at least 1000 hoursfor theemployee's
employer during a period of continuous employment with the employer in the 12
month period before the date of agreement or receipt of compensatory time off.

The second Goodling amendment reduced the number of hours of comp time that an
employee could accrue from 240 hours to 160 hours.*®

Representative Clay, the Ranking Minority Member of the full Committee, while
gpeaking against H.R. 1 per se, agreed to accept the Goodling amendment (en bloc)
“because it provides very minor improvements in the underlying bill.”*%
Representative Petri pointed to the “long debate” with respect to “[c]onstruction
workers and other seasonal employees’ and their coverage under H.R. 1. With the
Goodling amendments, he noted, “it isunlikely these workerswill ever be ableto use
comptime” but, he observed: “Making comptime an option in industries where the
relationship between the employer and the employeeistransitory may in fact make it
easer for unscrupulous employers to avoid paying overtime wages.” The
amendments, he suggested, strengthened the worker protections afforded by the
legidation by assuring “that an employee has a substantial relationship with an
employer beforethe option of earning paid compensatory timeinlieu of overtime.” ¥

The concepts raised in the Goodling amendments did not appear to have been
dealt with during hearings on the legidation. The impact they might have upon
compliance activity on the part of the Department of Labor was not addressed; nor
was the potential complexity of requirements that DOL would need to devise for
implementation. The Goodling amendments were approved on avote of 408 ayesto
19 nays.*®

The Boyd Amendment. A third amendment was offered by Representative
Boyd. It provided that the“Working FamiliesFlexibility Act of 1997" (H.R. 1) would
automatically terminate 5 years after the date of the enactment. “By putting in place
a5-year sunset provision, the amendment ensures future congressional review of this
act,” Mr. Boyd affirmed. Several Members endorsed the amendment as areasonable
method through which to try out the option and then assess its impact.
Representative Clay voiced continuing concern: “...sunsetting this bill is not the

134 Congressional Record, March 19, 1997. pp. H1123-H1124.
135 Congressional Record, March 19, 1997. p. H1138.

1% Congressional Record, March 19, 1997. p. H1139.

137 Congressional Record, March 19, 1997. p. H1139.

138 Congressional Record, March 19, 1997. p. H1139-H1140.
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problem or the answer. Enacting H.R. 1 would be aterrible mistake.” Although he
continued to oppose the legidation, Mr. Clay agreed that he would accept the
amendment.**

Unlike the Clinton Administration proposal, discussed above, the Boyd
amendment made no provision for a specific report to the Congress by the Secretary
on the utilization and impact of comp time. The House approved the Boyd
amendment by a vote of 390 ayesto 36 nays.**

The Owens Amendment. Concerns had been raised as to whether low wage
workers, generaly nonunion, would have true freedom of choice with respect to the
proposed comp time option. Representative Owens, therefore, proposed exempting
from the option workers who earn less that 2.5 times the minimum wage. “We can
have a bill which allows the upper middle class people who want this to have it, and
[at] the sametime let[s] us exempt three-quarters of the work force who earn $10 or
less, ...” Henoted that with adoption of the Boyd amendment, Congress would need
toreturnto theissuein 5 yearsand, at that time, could expand the optionif it isfound
to work satisfactorily.**

Representative Ballenger objected that the Owens amendment would exempt
everyone who made less than about $23,000 from the option. He questioned why
such workers should “be barred by the law from making this choice?” Mr. Ballenger
added: “The Owens amendment is premised on the argument that lower income
workersareinevitably at the mercy of their employersand so cannot makeafreeand
voluntary choice about compensatory time.” Representative Mink, in support of the
exclusion, argued that the Owens amendment was trying “to make it possible for the
low wage worker not to be put under this pressure of having to work overtime for no
compensation at al, for that promise of time off sometime in the future.” Mrs. Mink
argued: “Thereisabsolutely nothing in H.R. 1 which gives the employee the choice,
the free choice, or the decision to take this time when they need it.” Meanwhile,
Representative Greenwood termed the Owensamendment “ insulting, patronizing, and
discriminating” — aview generally concurred in by Representative Goodling.**? After
further debate, the Owens amendment was defeated by a vote of 182 ayes to 237
nay$143

TheMiller (Calif.) Amendment. A final amendment to H.R. 1 was offered by
Representative Miller of Cdifornia. The Miller amendment provided a substitute for
H.R. 1, striking dl after the enacting clause and inserting a wholly new text. Its
provisionswere quite different fromthe Ballenger proposal. It set alimit of 80 hours
of comp time that could be earned through any 12 month period. It provided a
variety of technical internal safeguards, more specific reporting, a stronger explicit

1% Congressional Record, March 19, 1997. p. H1140-H1141.
140 Congressional Record, March 19, 1997. p. H1141.
141 Congressional Record, March 19, 1997. p. H1141.
142 Congressional Record, March 19, 1997. p. H1141-H1143.
143 Congressional Record, March 19, 1997. p. H1144.
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role for the Secretary of Labor, exemption of certain categories of workers (the
vulnerable and/or low paid, seasonal, etc.) from participation in the option, a sunset
requirement after 4 years, creation of aCommissionon Workplace Flexibility charged
with assessing the impact of comp time, and other provisions.

The Miller amendment sparked another round of discussion about H.R. 1 and
what it would or would not do — and added to that a smilar discussion of the
implications of the Miller amendment itself. The issues, however, pro and con,
remained largely the same. After some debate, the Miller amendment was defeated
on avote of 193 ayes to 237 nays.**

On passage of the bill as amended, the vote was 222 ayes to 210 nays. The
measure, having been approved, was forwarded to the Senate and referred to the
Committee on Labor and Human Resources.*

The New Ashcroft Bill

On January 21, 1997, Senator Ashcroft introduced S. 4, the “Family Friendly
Workplace Act.”** The measure was referred to the Subcommittee on Employment
and Training chaired by Senator DeWine, a co-sponsor of the legidation. On
February 4 and 13, the Subcommittee conducted general oversight hearings on the
FLSA, focusing upon the Ashcroft proposal.

During committee consideration, a general technica amendment offered by
Senator DeWine was accepted.’” A series of amendments that would have altered
the substance of S. 4, offered by Democratic Senators, were rejected; the votes plit
along party lines. On March 18, 1997, the Committee voted to report the legidlation.
That votewas aso along party lines: Democratsin opposition, Republicansin favor.
See Senate Report No. 105-11 (April 2, 1997).

Provisions of the Ashcroft Bill. S. 4 was comprehensive, covering areas not
dedlt withinH.R. 1. It set forth several workhoursoptions. And, in addition, the bill
dealt with certain other aspects of existing law.**

Compensatory Time Off. LikeH.R. 1, S. 4 began by adding a new subsection
(r) to Section 7 of the FLSA. Its provisons were similar to those of H.R. 1,
establishing the same general options and requirements.

144 Congressional Record, March 19, 1997. pp. H1154-H1155.
145 Congressional Record, March 19, 1997. pp. H1155-H1156.
146 Congressional Record, January 21, 1997. p. S158.

147 The DeWine amendment atered the technical structure of the measure, providing a
more consistent application of standards and implementation requirements.

148 Thetext of S. 4 appearsin the Congressional Record, January 21, 1997. pp. S222-
S224.
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Biweekly Work Programs. Under S. 4, an employer, at his/her initiative, would
have been allowed to establish a2-week 80-hour work period during which, without
incurring an overtime penalty, an employer could schedule work in any manner: 2
weeks of 40 hours each, 60 hours in one week and 20 hours in the other, etc. The
employer would not have been required to pay overtime rates (time-and-a-half) until
80 hours had been worked in 2 calendar weeks. For hoursworked in excessof 80 in
a 2-week period, a worker would have been compensated either in cash or in paid
comp time — each at not less than atime-and-a-half basis.

Flexible Credit Hour Program. Anemployer would have beento establish, at
hisinitiative (but in conformity with a collective bargaining agreement, where there
isatrade union presence), a“flexible credit hour program.” Once the program had
been established, the employee would then have been alowed to elect to participate.
Where aworker chose to participate in a “flexible credit hour program,” he and his
employer would then “jointly designate hours for the employee to work that are in
excess of the basic work requirement* of the employee so that the employee can
accumulate flexible credit hours to reduce the hours worked in a week or a day
subsequent to the day on which the flexible credit hours are worked.”

Compensation for “flexible credit hours’ would have been on a straight time
basis. An employee would not have been allowed to “accumulate’” more than 50
flexible credit hours. And, when an employee “is no longer subject to such a
program,” he would have been paid for his accumulated credit hours (up to 50) at a
straight time rate. 1n any event, accumulated credit hours would have been cashed-
out “[n]ot later than” at the end of each 12-month period. This could have allowed
aworker asgnificantly increased measure of workhours flexibility. But, it arguably
could have been subject to abuse, particularly if, by prior mutual consent, overtime
hours were to have been renamed flexible credit hours and compensated for at a
straight time rate rather than at time-and-a-half.

The bill stated that no employee “may be required to participate” in the flexible
credit hour program and, asin the comp time section, employers“may not directly or
indirectly intimidate, threaten, or coerce” employees with respect to the credit hours
option. Where there was “a valid collective bargaining agreement,” an employee
“may only be required to participate in such a program in accordance with the
agreement.”

Since the flexible credit hours initiative broke new ground and, had it been
adopted, it would have made the option available in hundreds of thousands of very
different work situations, implementation issues would likely have arisen.

The employer would have been alowed to establish the credit hours program
and, under the provisions of the legidation, would seem to have been alowed to
establish itsoperational procedures. 1t would have been aprogram under which “the
employer and the employee jointly designate hours’ to be worked for credit. In

149 |t appearsthat the“ basic work requirement” (one' s pre-overtimework period) would
be40 hoursor, if participating in a biweekly work program, 80 hours; therewould appear to
be no reason why it could not be the latter.
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practice, might a designation (consent form) have been provided to a worker when
hired; or, would such designation have been arecurring procedure, being renewed
each time flexible credit hours wereto be worked? In S. 4, asintroduced, there had
been no requirement for a written agreement between the worker and his employer
with respect to credit hours; in the bill as reported, provision for a written “or
otherwise verifiable statement that is made, kept and preserved” had been added —
the result of the DeWine amendment in committee.

The definition of “jointly designate’ could have been significant. It could,
potentially, mean different things depending upon the culture of specific workplaces.
Would such designation operate on an ad hoc basis each time a need arose with a
gpecific number of hours specified. Or, could a worker and his employer jointly
designate a willingness to have the employee work overtime hours (“flexible credit
hours”) at the discretion of the employer whenever business necessity might require
— such hours to be compensated for on a straight time basis?

Under the comp time proposal, it was provided that a worker or an employer
could terminate the program at will: at any time, when aworker requested it; with 30
days notice when terminated by an employer. While no comparable provision
appeared to apply to the credit hours program of S. 4 as introduced, the DeWine
committee amendment made clear that the two programs, in that respect, would have
been basically subject to the same standard. There was an annual cash-out
requirement for the credit hoursprogram. Itisnot clear that monetary compensation
for banked hours would necessarily have been paid at any time before the close of a
12-month period — though credit hours, for leave purposes, would have been utilized
in accordance with the agreement between employer and employee. Were an
employee to withdraw from the program and request in writing the conversion of his
banked credit hoursto payment in cash, the employer would have been obligated to
provide monetary compensatory to the employee within 30 days. Flexibility wasthe
expressed intent of the legidlative package.

While credit hours were to be cashed-out “[n]ot later than” at the end of each
12-month period, there would appear to have been no restriction against a more
frequent cashing-out of credit hoursshould it suit theinterestsof the parties.*® Under

150 By removing the overtime pay requirement for flexible credit hours, the arrangement
would seem to favor the employer by reducing employment costs. The employee might be
affected in several ways. Whereaworker hasasignificant and continuing need for workhours
flexibility (where an employer may have no overtime work that would allow for accrua of
comp time), trading work and hours off on a one-for-one basis could be in the interest of the
worker, alowing the worker to deal with family responsibilities without sacrificing earnings.

But the system could al so have problematic aspects. Evenwhereopting for credit hours
might not seem to bein aworker’ simmediateinterest (i.e., where credit hours might become
a surrogate for regular overtime), circumstances might lead a worker to accept that
arrangement.  First, the worker may not fully understand the terms of the option or the
aternatives — especially so were he a new labor market entrant or unschooled in labor-
management practice. Second, where there is a high level of competition for available
employment, aworker might agree to the designation of overtime hoursas credit hoursout of

(continued...)
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the flexible credit hours option, aworker could move in and out of the program with
some regularity. Thus, for example, aworker could enter the credit hours program
at the beginning of each pay period (or at intermittent periods), accumulate up to 50
credit hours (actualy, overtime hours) at straight time, and then leave the program.
If he were paid for his accrued credit hours at the close of each period of
participation, it appeared that he could reenter the program and begin accruing new
credit hours, continuing the processin cyclical fashion.

As S. 4 moved through the legidlative process, most attention seemed to focus
upon the question of comp time whereas the flexible credit hours component of the
measure could have been, in practice, of equal significance. Especidly in a small
establishment, with a collegial culture and in the absence of abuse, it could have
provided for worker flexibility and employer flexibility at the same time. But, the use
of flexible credit hours could have substantially expanded the traditional 40-hour
workweek (or 80-hour biweekly work period) and could have done so at a straight
time wage. An employer, with the employee’'s consent, might effectively have
circumvented the overtime pay requirements of the FLSA, paying straight time
(flexible credit hours) for what previously were classified as overtime hours.

In the comp time legidation, both H.R. 1 and S. 4, it was provided that an
employee might accrue not more than 240 hours of compensatory time. While the
concept of “accrue” might mean that not more than 240 hours of comp time could be
earned during the course of a 12-month period, it could aso be a ceiling or restraint
against there being more than 240 hours of comp time in aworker’ s account at any
given moment.™™* With respect to “flexible credit hours,” the term used in S. 4 was
“accumulate.” Since there appeared to be no prohibition against an employee
participating in more than one program at atime, it appeared that an employer (were
the employee to agreeto it) could have scheduled an 80-hour biweekly work period
at straight time, adding to that credit hours at straight time, offer acomp time option
in addition — and then cash-out the accumulated hours. The result couldhave been
arolling work period that could, initseffect, largely have abridged the overtime pay
requirements imposed by the FLSA. This issue might have been addressed in
implementing regulations.

If the 40-hour workweek still is considered to be a socialy and economically
desirable norm, the use of comp time and flexible credit hourscould cause aworker’s
annual work time far to exceed that standard.

Salary Practices Relating to Exempt Employees. As currently administered,
the pay of a salaried worker may not be diminished (docked) when he or sheis absent
fromwork for apartial day. If such docking takes place, Senator Jeffords explained

150(_..continued)

fear of offending the employer: i.e., in order to secure or to retain employment. Third, it
appears that an employer could make overtime work available solely on a credit hour basis
so that, where a worker needed the income, he might view the straight time wage of credit
hours as better than no overtime work at all.

31 The Department of Labor advisesthat thelatter interpretation applieswherestateand
local governments are concerned under Section 7(0) of the Act.
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in a statement supportive of S. 4, “dl the salaried employees[of the firm or agency]
may lose their exempt status under the FLSA. Thus,” he stated, “apolicy that alows
for apartial day of unpaid leave can convert an exempt worker to a nonexempt one
who is then owed overtime, even if the worker has a six-figure income and is
employed at the highest levels of the company.”**?

This issue relates only to salaried/exempt workers.** Since they are executive,
administrative, or professional, they may be called upon to work extra hours beyond
afixed schedule to complete a project — or, if not called upon to do so, may smply
decide to do so because they are responsible and professional. When a salaried
employee works extra hours, the employer (public or private) accepts that as the
normal course for a slaried employee: the work must be completed. However,
should that same employee need afew hours away from hiswork at some point, his
employer may see no injustice in docking the worker’s pay.

But, there is an obvious question of equity involved. It ishard to arguein both
directions at the sametime: i.e., that the employeeisovertime pay exempt assalaried
when he works extra hours, but an hourly (and dockable) employee when he absents
himsdf for abrief period. On the other hand, some employers point out that salaried
workersare normally highly paid and have argued that they don’t need the protection
of the overtime pay requirements of the FLSA. The issue has been varioudy before
the courts for a number of years and legidation dealing with this matter has been
introduced in several Congresses.***

By adding to the FLSA a new Section 13(m), S. 4 would have redefined the
conditions for overtime pay exemption as salaried workersunder Section 13(a)(1) of
the Act. S. 4 read:

... the fact that the employee is subject to deductions in compensation for —
(1) absences of the employee from employment of less than afull workday; or
(i) absences of the employee from employment of less than a full pay period, shall not be
considered in making such determination [exempt status].

The hill added other clarifying language, apparently intended to meet current
objections and to eliminate the need for further litigation.

Committee Action on S. 4. Introduced on January 21, 1997, S. 4 wasreferred
to the Subcommittee on Employment and Training, chaired by Senator DeWine.
Hearings on the bill were held on February 4 and on February 13.2* Full Committee

152 Congressional Record, January 21, 1997. p. S225.

153 Section 13(a)(1) of the FLSA exempts both from the minimum wage and overtime
pay provisions of the Act “any employee employed in a bona fide executive, adminigrative,
or professional capacity...”

> CRS Report 92-761, The Overtime Pay Exemption for Salaried Employees. The
Salary Basis Test Issue, by Charles Ciccone.

135 A summary of the hearings appearsin CRS Report 97-532, Federal Regulation of
(continued...)
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mark-up followed. Senator DeWine proposed an amendment restructuring the
measure without, it would seem, altering its content. The DeWine amendment was
approved on a straight party-line vote: Republicans, in favor; Democrats, in
opposition. The Democratsthen proposed seven amendmentsto thelegislation, each
defeated on straight party-line votes.™ The Committee subsequently voted to report
S. 4. Once again, the vote followed party lines: Republicans, in support; Democrats,
in opposition.

In Senate Report No. 105-11, filed on April 2, 1997, opinion was sharply
divided. The Republican mgjority emphasized the need for workhours flexibility in
order to meet the needs of the workforce of the 1990s. “S. 4 provides men and
women working in the private sector the opportunity to voluntarily choose
compensatory time off in lieu of overtime pay, aswell asto voluntarily participate in
biweekly and flexible credit hour programs,” the report commenced, adding: “This
legidationwill enable Americansto participatein flexible work schedules so that they
can better cope withthe challenges of the 21% century.”*>” The mgjority report noted
that “many of today’s work force view certain of the FLSA’s provisions as harmful
rather than helpful” and observed: “Flexible work schedules would give employees
more control over their lives by giving them a better tool to balance their family and
work obligations.” %

An extended dissenting comment reviewed the various reservations that critics
of the comp time/flexible workhourslegidation had voiced through two Congresses.
Thereis*“[n]o real employee choice,” it argued, and “[n]o guarantee that comp time
will bevoluntary”.™ Further, the minority statement contended that there was“[n]o
right to use comp time when employees need it.”**° It pointed to the flexibility of
current law, noting: “If employers want to provide family-friendly work schedules,

135, .continued)
Working Hours: Consideration of the Issues, by William G. Whittaker. pp. 42-45 and 49-
53.

156 Amendments proposed by Democratic Senators, in brief, included language in the
following areas: to link the comp time legidation with the Family and Medical Leave Act; to
expand coverage of the Family and Medical Leave Act; to mandate unpaid leave for parental
involvement in their children’s school activities; “to exclude part-time, seasona, and
temporary employees and to exempt employers in the garment business’ from participation
in the S. 4 options; to prohibit discrimination in the assignment of overtime work where
employees prefer cash wages to comp time; and to deal with related concerns.

7U.S. Congress. Committee on Labor and Human Resources. Family Friendly
Workplace Act. Report together with Additional and Minority Views to Accompany S. 4.
Senate Report No. 105-11, 105" Cong., 1% Sess., Washington, U.S. Govt. Print. Off., 1997.

p. 2.
158 Senate Report No. 105-11. p. 11.

159 Senate Report No. 105-11. pp. 37 and 43.
160 Senate Report No. 105-11. p. 45.
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they can do so today.”*** It reviewed, item by item, the concernsthat had been voiced
about the legidation, explained the rationale for the various amendments that
Democratic Senators had offered during mark-up, and urged that the Senate oppose
S. 4. Appended to the minority views was a letter from Acting Secretary of Labor
CynthiaA. Metzler addressed to Committee Chairman Jeffords, outlining the position
of the Clinton Administration and threatening a veto of S. 4, if passed, unless
substantially modified. “Any comp time legidation,” Acting Secretary Metzler
affirmed, “must effectively and satisfactorily address three fundamental principles:
real choice for employees; real protection against employee abuse; and preservation
of basic worker rights, including the 40-hour workweek.”%?

Floor Action in the Senate. Senate floor debate on S. 4 commenced on May
1, 1997, continuing intermittently into June as other issues were called up. The
arguments, pro and con, largely followed those presented during hearings and, where
comp time was concerned, in the floor debates in the House.

Debatingthel ssues. Senator Jeffords, Chair of thefull Committee, commenced
discussionof S. 4 by suggesting that thereisaneed for workplaceflexibility, affirming
that the legidation would give “employees the opportunity to choose” paid time off
instead of “cash compensation for overtime’ hours worked, and noting that
employees would be free “to work out more flexible schedules with their employers
if it suitstheir needs.” The Senator noted that the legislation had early “met with
opposition” which he suggested “ ssemsfromthe political positions of big labor unions
rather than the needs of working men and women.” He dismissed concerns voiced
by opponents of S. 4 as “misplaced.” Although the legidation had been being
opposed by anumber of women'’ s organizations (some of whom were represented at
thevarioushearings), Senator Jeffordsviewed the measureasawoman’ sissue, noting
the increased participation of women in the workforce during recent years. He
concluded that S. 4 represented “true flexibility for workers and not the heavy hand
of the employer.”*®

161 Senate Report No. 105-11. p. 40.

162 Senate Report No. 105-11. pp. 55-56. Acting Secretary Metzler's |etter was dated
February 26, 1997.

163 Congressional Record, May 1, 1997. p. S3881-S3882. During hearingsin early
1997 by the House Subcommittee on Workforce Protections and the Senate Subcommittee on
Employment and Training, representatives of several women’ sgroupstestified concerningthe
various workhours hills.  Among them, Karen Nussbaum, Director, Working Women's
Department, AFL-CIO, testified against the workhourslegidation, as did Helen Norton and
Donna Lenhoff, both of the Women's Legal Defense Fund. Testifying in support of
workhours legidation was Diana Furchtgott-Roth, a member of the Independent Women's
Forum. Their testimony issummarized in CRS Report 97-532, cited above. Seealso aletter
to Senator Lott, May 30, 1997, in opposition to S. 4, from the following organizations. 9 to
5: Nationa Association of Working Women; American Nurses Association; Business and
Professional Women; National Council of Jewish Women; National Women's Law Center;
and theWomen'sLega DefenseFund. Theletter appearsinthe Congressional Record, June
2,1997. p. Sb164p
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Conversely, Senator Kennedy argued that S. 4 wasfatally flawed. “Thehill,” he
noted, “eliminates the guarantee of pay for overtime work for 65 million employees”
and respondsto an appeal fromthe National Federation of Independent Businessthat
“[sJmall businesses can’t afford to pay overtime.” Further, he argued, it would have
the effect of abolishing the 40-hour workweek as a national standard. “Employers
could requireemployeesto work up to 80 hoursin aweek without receiving overtime
pay.” The bill, he contended, “provides no employee choice” since “[t]he employer
chooses who works overtime and when an employee can use comptime.” He pointed
to apotential for discriminationin that the “employer can assign dl overtime work to
employees who will accept comptime instead of overtime pay.” Ultimately, he
observed, “the employer is free to deny the request” of an employee for use of
comptime. Worker choice, he suggested, is not the motivation behind the proposal .
“Instead, it is designed to help employers cut workers' wages.”***

Senator Wellstone, pointing to the flexibility of current law, disputed the need
for comp time legidation. He stated:

Right now, employers can give their employees this flexibility if they so desire.
The problemis, alot of employers do not do that. But it has nothing to do with
the basic principle of the 40-hour week, and the principle that if an employee
works overtime, he or she should get time and a half pay. This legidation
undercuts that.

Senator Wellstone contended that “most people in the country will be opposed to it
[S. 4] when they learn all the provisionsin the legidation.” And, he concluded, the
issuewith S. 4 was neither choice nor flexibility: “...what redly isat issue hereisyou
essentially overturn portions of the Fair Labor Standards Act, you overturn the 40-
hour week...” ¢

Floor debatewassharply divided. Senator DeWineacknowledged that theissues
raised by criticsof S. 4 “are going to be points of contention as this debate continues
over the next few weeks,” but he dismissed them as irrelevant to “the bill 1 thought
we passed out of committee.” Senator DeWine stressed comp time as a woman's
issue. He emphasized worker choice, flexibility and the need to bring labor standards
lawsinto conformity with the world of work of the 21% century. Referring to existing
wage/hour legidation as “antiquated,” he affirmed: “Thisiswhat this bill does. It
sweeps away some of these old lawsthat prohibit workersfrom doing what they want
to do.” He argued that the measure “would reduce some of the stress on America's
working families by making the American workplace more family friendly.”*®
Senator Hutchison of Texasreiterated argumentsinsupport of S. 4, concluding: “My
only surprise is that we did not update this antiquated labor law earlier.” ¢

164 Congressional Record, May 1, 1997. pp. S3885-S3886.
165 Congressional Record, May 1, 1997. pp. S3886-S3887.
166 Congressional Record, May 1, 1997. p. S3887-S3888.

167 Congressional Record, May 1, 1997. p. S3888. See also statements by Senator
Ashcroft, pp. S3882-S3885, and S3894-S3895.
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Senator Ashcroft made a brief presentation concerning S. 4 on May 12;** more
extended debate commenced on May 13. Supporters of the legidation, each day,
reaffirmed their commitment to family friendliness; those critical of the legidationdid
also. “But,” Senator Kennedy stated, “the concern that many of us have is that it
realy gives the whip hand, so to speak, to the employers...” He added: “...it does
appear to many of us that this is redly a subterfuge to permit employers to avoid
paying overtime.” He recalled that amendments had been offered in Committee that
would have provided for worker choicebut that the amendmentswereregjected “aong
straight party lines” The “real issue” with respect to comp time, the Senator
suggested, “iswho is going to make the decision.”**°

Senator Ashcroft presented a different perspective. He found it “outrageous’
that Congress, through wage/hour legidation, should have deprived “the private
sector, hourly workers’ of this country of the right “to cooperate with your [their]
employer[s] to make decisions about time off and about flexible working
arrangements.”*® And, hedeclared himsalf “ stunned when those organi zations, which
purport to be helping American workers, began running television ads against this
legidation.” “Theseadsarealie,” Senator Ashcroft affirmed. “I think it is shameful
that the AFL-CIO would seek to impair the ability of hourly workersin this country
to have the benefit.” His constituents, he noted, “resented the fact that the labor
lobby in Washington had abandoned their traditional promoting of workers
interests.”**  Once again, the Senator reviewed the provisions of the proposed
legidation, affirming that the interests of workers are adequately protected therein.
Recadlling that salaried employees and public sector employees are able to avall
themselves of flexible work scheduling (where workers and employers concur), he
concluded: *“Flexible working arrangements would make it possible for people to
meet the needs of their families without taking a pay cut.”*"

The debate continued at length. Senator Harkin presented an analysis of what
he suggested was the need for increased worker safeguards in the legidation,
reviewing amending language proposed by Democratic Senators during Committee
mark-up and explaining the workplace implications of the various provisions of S.

168 Congressional Record, May 12, 1997. pp. S4291-S4293.
189 Congressional Record, May 13, 1997. p. $S4335.
170 Congressional Record, May 13, 1997. p. S4339.

1 Congressional Record, May 13, 1997. pp. 39-40. Senator Ashcroft read into the
Record thetext of oneanti-S.4 ad. “‘Big businessis moving to gut alaw protecting our right
toovertime pay. If they win, employers could pay workerswith time off instead of money.””
He declared this language to be “smply false” and pointed out that the employer would not
have “aunilateral right” in scheduling workhours under S. 4; that “it takes a request by the
employeeinorder for that to happen.” Asthe debate progressed, Senator Wellstone took note
of the stated concern about the AFL-CIO ads. “Thisisthe first time | heard what those ads
have to say,” he stated, reading their text into the record as the Senator from Missouri had
done. But Senator Wellstone reached a different conclusion: of the statement in the ads, he
declared, “That istrue. That isabsolutely true.” lbid., p. $4345.

172 Congressional Record, May 13, 1997. p. $S4342.
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4.1 Senator Harkin took note of Senator Ashcroft’s concern that certain interests
“are ganging up” to defeat S. 4. He read into the Record alist of organizations he
identified as opposed to measure, stating: “The fact remains, Mr. President, that
every group that representslow-income workersis opposed to thishill ... those who
understand what real life is about and who understand what these low-income
workers have to go through, they are opposed to this bill.” With respect to “the
bottom line,” he observed that “[T]his proposal before us appears to be neither
worker friendly nor family friendly, and the result of this enactment would require
employeesto work longer hoursfor lesspay.”*™ Senator Harkin argued that S. 4 “is
another one of the very bad ideas that periodically come up through the Senate. It
sounds good. What'sit called? The Family Friendly Workplace Act? Ridiculous...
Nothing could be farther from the truth.”*”

Senator Wellstone suggested that two elements were essential for making the
legidlation what its proponents have argued that it is: family friendly. “First, it must
be truly voluntary; second, employees must really get to use their accumulated
comptime when they want and need to useit.” S. 4, he stated, “fails both tests.”*
He added:

S. 4 as written is family-unfriendly. It is a thinly disguised effort to reduce pay
and to help employersavoid paying overtime. That isnot just rhetoric. That isthe
bill. 1 wonder how many families will consider this hill to represent a friendly
gesture when we strip it of its happy-face packaging and expose it for what it is:
an effort to reduce pay and to help employers avoid paying overtime?

He continued: “Plenty of employers do try to avoid paying overtime aready under
current law. And far too many succeed...” With respect to S. 4, he concluded: “We
don’'t need to provide encouragement to cut more pay and avoid paying more
overtime.”*”’

Senator Cochran protested that “[t]oday’ swork rules are too inflexible and this
legidation [S. 4] changes that to meet the needs of today’s working families.” He
urged support for “ giving working familiesthe opportunity to balance their work and
family obligations by supporting this legidation.”*”® Senator Hutchison of Texas
concurred. With S. 4, sheargued, “we aretrying to bring our labor lawsinto the 21st
century to reflect the changing face of working America and to meet the growing

1% Congressional Record, May 13, 1997. pp. S4342-S4344,

174 Congressional Record, May 13, 1997. p. $4344. Senator Harkin identified the
following groups as being among those opposed to S. 4: The League of Women Voters,
American Association of University Women, National Council of Senior Citizens, the
NAACP, theNational Council of LaRaza, the Disability RightsEducation and Defense Fund,
theUnion of AmericanHebrew Congregations, the Southern Christian L eadership Conference,
and the National Council of Churches.

17> Congressional Record, May 13, 1997. p. $4345.
176 Congressional Record, May 13, 1997. p. $S4347.
17 Congressional Record, May 13, 1996. pp. $4347-34348.
178 Congressional Record, May 13, 1997. p. $S4345.
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demands of work and family.” Like other proponents of S. 4, she stressed its
potential impact for women. “We redlize that two-thirds of the working women in
this country have school-age children, and that what they need most is alittle relief
from the stress caused by being both the provider at work and the caretaker at
home.”*"

Concerning the issue of choice, Senator Hutchisonillustrated both sides of the
issue. Pointing to the case of a working mother who would not be able to attend a
special school event “ "because Federal law won't allow me to do it,”” she affirmed
that this restraint would be changed by S. 4.¥° But, under S. 4, Senator Hutchison
pointed out, workers would have no absolute right of choice with respect to
workhours flexibility. She observed:

...neither the employee or the employer has the ability to dictate whether the other
chooses to participatein a comptime or flextime option. Either side can say, “No
thank you.” If the employer says on Friday, “I need you to work 2 extra hours
today,” the employeethen hastheright to say, “ That’ s fine, and | will takethat in
overtime pay,” or “That’sfine, and | would like to bank that at a time-and-a-half
rateto take later onasfreetime.” Likewise, if an employee goesto the employer
and says, “I would like to work 2 overtime hours this Friday and take those off
with pay next Monday,” the employer has the right to say, “I’'m sorry, but it
doesn’t work into the schedule this week.”

Thus, under S. 4, the soccer mom unexpectedly confronted with the need to attend
achild's Friday afternoon game (or to use a few banked hours for other purposes)
could have, potentialy, an inflexible situation. Senator Hutchison emphasized that,
even under S. 4, the employee could not smply walk into an employer’s office and
demand the right to draw down comp time that afternoon, noting the qualification of
a “reasonable notice to the employer” and that an absence “ does not unduly disrupt
the operations of the business.” She explained:

If the standard were otherwise, Mr. President, scant few employers would even
want to offer comptime or flextime, for fear that it might shut down their business
if too many employees left at somecritical time.... For my colleagues on the other
sdeof theaideto argue that employees should have the absolute, unfettered right
to taketime off whenever they choosefor other than serious health or family needs
is disingenuous. They know that doing so is unreasonable and would prevent
workersfrom having any flexibility because most employerswould not be ableto
offer a comptime or flextime program.®

179 Congressional Record, May 13, 1997. p. $S4348.
180 Congressional Record, May 13, 1997. p. $S4348.

181 Congressional Record, May 13, 1997. pp. S4348-S4349. Later, as discussion of
employeechoicecontinued, Senator Hutchison affirmed: “...of coursethe employer isrunning
the business. Many times it is the small business man or woman that has gone out and
borrowed the money, that works 80 hours a week trying to make it go, to contribute to our
economy. Itisnot easy being in businessin Americawith al of the taxesand regulationsand
litigation that a person in business must face. So, of course, they are running the operation.”
Congressional Record, May 15, 1997. p. S4508.
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However necessary the “reasonable notice” and “does not unduly disrupt”
provisions may have been, some might argue that they would not necessarily have
helped the working mother indl situations: i.e., the freedom of aworker, on aFriday
afternoon, to use comptime for an unexpected or unplanned-for event.’® Senator
Hutchison, however, wasnot especially concerned asto “whether the employer or the
employee have the upper hand legaly speaking” but, rather, that they work together.
She affirmed:

The only reason an employee would want to take comptime or flextime is so that
they can restore some measureof control and sanity to their workweek. The only
reason an employer would want to offer comptime or flextimeis so that hisor her
employeeswill bemoreengaged, fulfilled, and ultimately more productive at their
jobs.

The Senator observed: “Thisbill truly will create millions of win-win arrangements
throughout this country, where both employer and employee walk away happy.”**

Altering the Reported Legislation. Debate on S. 4 would continue,
intermittently, into early June with arguments, pro and con, being reiterated:
sometimes, as ad hominem statements; on other occasions, by way of rebuttal to the
assertions of other speakers.’® Through the weeks during which the measure was
before the Senate, numerous refinements were proposed with respect to the
legidation.

On May 13, at the close of the first full debate on S. 4, Senator DeWine rose to
explain certain modifications under a Committee substitute. Among them were the
following. First. The concept of union recognition was expanded to include “al
employees who are members of unions’ and, thus, to allow themto secureflexibility
through their collective bargaining agreements. Second. Criticsof thelegidationhad
suggested that certain groups of workers (e.g., part-time, seasona, and temporary
workers, those in the garment industry, and those in certain other industries that the
Secretary of L abor might determineto be especidly vulnerableto exploitation) should
be excluded from participation in the options of S. 4. Senator DeWine, in the

182 “We hear, What if you want Friday off?” Senator Kennedy observed. He then
proceeded to explain the various flexible options already a part of the FLSA, noting that,
according to BLS dtatistics, “... only 10 percent of hourly employees use the flexible
schedules.” And, he explained: “The current law offers a host of family friendly flexible
schedules today, yet ... few employers provide them.”

Senator Kennedy concluded: “ A working mother may want a particular day off so that
she can accompany her child to a school event or a doctor’s appointment. Nothing in this
legidation requires the employer to give her the day off sherequests. The employer decides
whenit is convenient for her to use her accrued comptime. There isno freedom of choicefor
workers.” Congressional Record, May 13, 1997. p. S4337-$4338.

183 Congressional Record, May 13, 1997. p. $S4349.

184 See Congressional Record, May 15, 1997. P. $4508-$4515; May 16, 1997. pp.
$A4628-54633; S4645-54647, SA649-S4652, SA656-S4657; May 19, 1997. P. SA4665-S4667;
June 2, 1997. P. S5158-S5172; June 3, 1997. P. S5218-S5348, S5265-S5268; and June 4,
1997. P. S5377-S5291.
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Committee substitute, now proposed a different solution: “...before an employeeis
eligible for a flexible work option, or before an employer can offer a flexible work
option, the employee must work for the employer for 12 months and 1,250 hours
within 1 year — ensuring that a stable relationship exists between the employer and
the employee.”*® Third. Senator DeWine proposed strengthening of the penalty
structurewith respect to the S. 4 options. Fourth. The substitute would “requirethe
Department of Labor to reviseitsFair Labor Standards Act posting requirements so
employees are on notice of their rightsand remedies under the biweekly and flextime
options as well as the comptime option.” %

In addition, numerous other potential amendmentswerefiled. These dealt with
amendment of the Family and Medical Leave Act, the definition of “unduly disrupt,”
the treatment of accrued hours within the context of a bankruptcy proceeding,
application of flexible scheduling to the legidative branch under the Congressional
Accountability Act, the liability and penalty structure of the proposed legislation,
creation of a Commission on Workplace Flexibility, and more comprehensive
substitutelanguage.’®” A vote on these amendments, as on the legidation per se, was
blocked by parliamentary processes.

Voting on Cloture and the Immediate Aftermath. Debate on flexible
workhours legidation had been intermittent, other issues being called up so that only
apart of the Senate’ sdaily work schedule was devoted to theissue. OnMay 13, after
just over 2 hours of debate on the issue,*®® Senator L ott introduced a cloture motion,
providing for avoteto end debate.’® Thefirst cloture vote wastaken on May 15 and
falled; the vote was 53 for cloture and 47 against, an insufficient majority. Two
Republicans joined the Democrats in opposition to cloture.**

OnJune 2, Senator L ott again announced the filing of acloturemotion.*** While
Senator Hutchison charged that the legidation was “being filibustered on the other
side,” Senator Kennedy noted that the Senate had conducted “no more than 4 or 6
hours of debate” on the issue.'®? Recalling the first cloture vote, Senate Kennedy

185 Some may view this requirement as safeguarding workers against exploitation, but
it would also add a further complication to be dealt with the DOL in its compliance effort,
together with additiona recordkeeping and certification burdens.

186 Congressional Record, May 13, 1997. pp. S4353-$4354.

187 The number of potential amendments is extensive and they are technical in nature.
They can be found in the Congressional Record, however, beginning from May 13, 1997.

188 Congressional Record, May 16, 1997. p. S4656. Senator K ennedy protested: “This
bill would fundamentally ater the Fair Labor Standards Act, alaw that has been on the books
for amost 60 years. Three hours of debate smply isnot enough time for adequate discussion
of changesin so basic a protection for the Nation’s workers.”

189 Congressional Record, May 13, 1997. p. $S4350.
1% Congressional Record, May 15, 1997. p. $4514.
191 Congressional Record, June 2, 1997. p. S5157.
192 Congressional Record, June 2, 1997. p. S5161.
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noted that it had failed “badly.”**®* Two days later, June 4, the second cloture vote
wastaken. Again, it failed to secure asufficient mgjority. The vote was 51 yeas, 47
nays, three Republicans joined the Democrats in opposition.'**

A post-mortem discussion of the legidation occurred on June 9, 1997. Senator
Thomasargued that the reluctance of the White House to endorsethelegidation“was
largely as a result of the labor unions to which the White House is so sensitive.”
Recalling the experience of a Wyoming firm that had, for many years, sought to
circumvent the overtime pay requirements of the FLSA and citing various polls,
Senator Thomas concluded that concernsabout S. 4 are*smply apolitical opposition
brought on by the opposition of the labor unions.”**°

Senator Coverdell, affirming that alteration of the 40-hour workweek and the
overtime pay requirements of the FLSA were redlly in the interest of workers,
declared himsdlf “ absol utely baffled” by the oppositionto the measure.*® “...I do not
understand why the Democrats and labor unions are standing in the way of bringing
choice and flexibility to the American workplace,” declared Senator Domenici. He
charged those opposing S. 4 with “mideading the people about this hill,” adding:
“The Democrats, and for some reason the labor unions, falsaly claim that this bill will
end the 40-hour workweek.” %’

After the second cloture vote on June 4, further consideration of S. 4 largely
ceased. The bill died at the close of the 105™ Congress.

Related Initiatives of the 105" Congress. As discussion of workhours
legidation had evolved, there had been interest in adding language to expand the
Family and Medical Leave Act of 1993. As discussed above, such a linkage was
urged by President Clinton late in the 104™ Congress.

Senator Dodd, on January 22, 1997, introduced S. 183.1*® The Dodd bill would
have reduced the threshold for coverage under the Family and Medical Leave Act
from firms with 50 employees (as under current law) to include firmswith asfew as
25 employees. The hill was referred to the Committee on Labor and Human
Resources.

Senator Murray, on February 5, 1997, introduced S. 280.**°® The Murray bill, to
be cited as the “Time for Schools Act of 1997,” would have expanded expand the
Family and Medica Leave Act by adding:

198 Congressional Record, June 2, 1997. p. S5162.

194 Congressional Record, June 4, 1997. p. S5291.

1% Congressional Record, June 9, 1997. pp. S5406-S5407.

1% Congressional Record, June 9, 1997. pp. S5406 and S5408.
197 Congressional Record, June 9, 1997. pp. S5408-S5409.

1% Congressional Record, January 22, 1997. pp. S641-S642.
1% Congressional Record, February 5, 1997. p. S1027.
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... an eigible employee shall be entitled to atotal of 24 hours of leave during any
12-month period to participatein an activity of aschool of ason or daughter of the
employee, such as a parent-teacher conference or an interview for a school, of to
participate in literacy training under afamily literacy program.

The hill, which was referred to the Committee on Labor and Human Resources,
defined the conditions under which such leave would have been be granted and the
types of activities that would have justified such leave.

Inthe House, Representative Clay proposed legislation (H.R. 109) to amend the
Family and Medical Leave Act. The Clay bill would have reduced the number of
employees that would trigger coverage under the Act to 25: coverage is now
required for firmswith 50 employeesor more. Aneligible employeewould have been
entitted to 24 hours of leave during any 12-month period (beyond current
requirements of the Act) for certain education-related and eldercare purposes.®

Conclusion

Through the years, employee perspectives toward hours of work have changed
—depending uponthe experienceof individual workers, general economic conditions,
and distance from the adverse conditions that obtained late in the 19" century and
through the Depression years. Some have pointed to positive developments in the
areaof labor standards and | abor-management rel ations during the middle 20™ century
and have suggested that it may be anachronistic for the rulesgoverning the workplace
to berooted in 1930s" experience and enactments.”®* Conversaly, others believe that
the basic protections and safeguards provided by laws such as the Davis-Bacon and
Walsh-Hedley Acts, the National Labor Relations Act and the Fair Labor Standards
Act are the bases of these post-Depression era workplace improvements and that,
without them, conditions would likely regress.

The Federal Employees Flexible and Compressed Work Schedules Act (1978)
was promoted and shaped by a generation not directly affected by labor conditions of
the late 19" and early 20™ centuries. The constituency for flexible and compressed
work hours appears to have been younger and largely in the public sector. Among
organized workers within the trade union movement, there appears to have been a
difference of opinion: public employee unions, for the most part, coming to favor the
legidation; the moretraditional private sector unions, expressing doubtsand outright
opposition.®? Sinceits enactment, flexible and compressed scheduling in the federal
sector appearsto have gained support elsewherein the public sector aswell asinthe
private sector.

20 Congressional Record, January 9, 1997. p. H142.
21 Congressional Record, August 7, 1995. p. S11788.

22 T o the extent that public and private sector trade unionists held different views with
respect to alternative work scheduling, this may have been in some measureareflection of the
differing workplace cultures of the private and public sectors.
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The aternative scheduling option may have eroded support for the traditional
40-hour workweek. Further erosion of the principle of federal workhours regulation
may have occurred with amendment of the Walsh-Healey Act and the CWHSSA in
the mid-1980s. With the 1985 FL SA amendments and establishment of acomp time
option for state and local government employment, the traditional approach to
working hours regulation was again altered.

Given the use of flexible and compressed scheduling in the public sector, it is
increasingly being considered as an option for the private sector. Some argue,
however, that public employment is different from private sector employment: in
terms of purposes, management, workplace culture, and public oversight and control.
It hasalso been argued that labor standards compliance activity could be substantially
more complicated were each employer free, in effect, to establish hisown rules with
respect to overtime, deferral of income, comp time, etc. But, the precedent set in the
public sector (and the presentation of working hours deregulation as a step toward
a family friendly workplace), with the apparent popularity of alternative work
scheduling among public employees, may makeit increasingly difficult to object to the
establishment of similar policies for private employment.

As Congress considers options for alternative workhours scheduling and comp
timefor the private sector, anumber of questions arelikely to beraised. For example,
are dternative work schedules and modification of overtime pay standards in the
interest of workers? Or, are they an effort, effectively, to set asde the 40-hour
workweek and, thus, to nullify the overtime pay provisions of the FLSA? “| redly
think this flexibility argument is about money,” suggested Maria Echaveste, then
administrator of DOL’sWage and Hour Division, speaking generally about theissue.
“It’'s about employers wanting to schedule people in such a way so as to minimize
their overtime.”®®  Senator Ashcroft presented the issue from a totally different
perspective. “ Today, parentsface severetime shortages attempting tofit all work and
family responsibilities into an inflexible and demanding workweek,” he observed,
adding that concerns voiced about a private sector comp time option “are nothing
more than scare-mongering.”#*

Alternative work scheduling may not be an option for dl employers, nor for dl
workers. Questionsremain asto whether the pending legidation would createamore
worker friendly workplace. Labor is concerned that the initiative “would hurt
working families’ and that “the real beneficiaries’ will be *“employers who will get
more work for less money.”?® Others believe that this approach will assist in
establishing amorefamily friendly workplace and representsanew and more efficient
way of working: better for workers and better for employers as well.
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Sheet, November 28, 1995. p. 1.



