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ABSTRACT

The Balanced Budget Act of 1997 (BBA 97) required that prospective payment systems
replace retrospective cost-based reimbursement systemsfor Medicare beneficiariesreceiving
carein hospital outpatient departments, from home health care agencies, andin skilled nursing
facilities. These new payment systems either have reduced or are predicted to reduce
paymentsto providers, some of whom say that beneficiarieswill face restricted accessto care
either because they will be turned away or because facilities or agencies will be forced to
close. Investigators have found little evidence that beneficiaries have been denied care,
althoughfedera analystshaverecommendedthat if further evidenceemergesindicating unmet
care needs, Congress might make targeted modifications to the new payment systems for
patients with exceptionaly costly conditions. This report will be updated when new
information becomes available or when there is congressional action.
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Summary

Prior to the Balanced Budget Act of 1997 (BBA 97), Medicare paid for hospital
outpatient department (HOPD) services, homehealth care, and carein skilled nursing
facilities (SNFs) mostly on a retrospective, cost-reimbursement basis. The BBA 97
replaced those procedures with prospective payment systems (PPSs) under which
provider payments are predetermined, fixed amounts. Some say these new payment
systems have reduced payments to providers, or will do so in the future, resulting in
beneficiariesnot getting needed care. Otherssay denia of care cannot be documented
andthat overall payment reductionsreflect changed economic conditionsand effective
anti-fraud measures. However, analysts have reported to Congress that if evidence
emerges regarding care access problems for the sickest patients, limited, targeted
payment exceptions or increases might be warranted.

The PPSfor hospital outpatient departmentswill not be implemented until after
the start of 2000; thus, it has not yet had any effect. Some of those commenting on
proposed rulesthat were open for comment from September 8, 1998 through July 30,
1999, say that payments might be inadequate for procedures with bundled payments
for such things as blood products or chemotherapy drugs. Certainlow volume, rural
hospitals might realize the largest reductions; data problems make evaluation of
payments to cancer hospitals problematic. The proposed rules sought suggestions
about ways to address bundled payment, rural hospital, and other issues.

The hospital industry also clamsthat the law unintentionally reduces payments
to hospitals below pre-BBA levels because of an alleged flaw in the formula
determining beneficiary copayment amounts. They say that the new system was
intended to be budget neutral with regard to hospital revenues; others say budget
neutrality was intended to apply only to the government’s costs.

The BBA required development of a home health PPS, but Congress sought
immediate curbs on home heath care spending by establishing an interim payment
system effective in 1997 that has substantially reduced Medicare payments to some
home health agencies (HHAS). Despite claims that beneficiary access to home care
was being impaired due to closure of 14% of HHASs between October 1997 and
January 1999, the Genera Accounting Office found no conclusive evidence of
reduced access and termed the reduction in the number of agencies a “market
correction” in response to an oversupply of HHAS.

The PPSfor Medicare paymentsto SNFsbeganin July 1998. Although hospital
discharge planners do not report that they cannot place beneficiaries requiring SNF
care, some analysts say that the daily payment rates may be inadequate for patients
needing extensive skilled nursing care, medications, or laboratory services. HCFA
officias are monitoring the new system and say that changes might be made to some
of the payment groups for very ill patients but that the law requires any payment
increases to be offset by decreases in other payment groups.
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Medicare Beneficiary Accessto Care: The
Effects of New Prospective Payment Systems on
Outpatient Hospital Care, Home Health Care,
and Skilled Nursing Facility Care

Most Recent Developments

The Consolidated A ppropriations Act, 2000, enacted November 29, 1999, (P.L.
106-1113) increases Medicare payments to HOPDs, HHA's, and SNFs and modifies
other provisions of BBA 97. See CRS Report RL30347, Medicare, Medicaid and
State Children’s Health Insurance Program (SCHIP): Changes to Balance Budget
Act of 1997 (BBA 97, P.L. 105-33)Provisions for a summary of the Medicare and
Medicaid provisions.

HOPDs. The new law (@) requires until January 2000 that additional payments
above and beyond the PPS payment designated for a case be paid for certain drugs,
biologicas, and devices, and, for 2 to 3 years, provides additional payments for
certain high cost patients (these payments must be “ budget neutral” meaning offsets
must be made el sewherein the PPS so that thereisno net cost to Medicare); (b) limits
the cost range of items or services that are included in any one PPS category; (C)
requiresthe Secretary to review the PPS groups and amounts annually and to update
them as necessary; (d) through 2003, limits the reduction in Medicare payments
individual hospitals experience due to the PPS; (e) provides special payments until
2004 for small, rura hospitalsto ensure that they receive no lessunder the outpatient
PPS than they would have received under the prior system and provides the same
protection permanently for cancer hospitals; (f) limits beneficiary copayments for
outpatient care to no more than the amount of the beneficiary deductible for inpatient
care; (g) requires that the pre-PPS payment base used to determine the budget
neutrality of Medicare PPS paymentsinclude beneficiary coinsurance amountsaspaid
under the pre-PPS system (i.e., 20% of hospital charges).

The Congressional Budget Office (CBO) estimates that these changes in
paymentsto HOPDswill cost $5.2 billion over 5 years and $11 billion over 10 years.

HHAs. The new law (a) provides $10 per beneficiary to offset costs for
collecting OASIS data; (b) delays the 15% reduction in home health payments until
12 months after implementation of the PPS but, within 6 months of implementation,
requires the Secretary to assess the need for any reductions; (C) increases per
beneficiary limits by 2% for older agencies; (d) revisesthe amount of required surety
bonds; (e) excludes durable medical equipment from consolidated billing.
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CBO egtimates that these changes in payments to HHAs will costs $1.3 hillion
inthefirst 5 years, largely from delay of the 15% reduction.

SNFs. Thenew law (a) from April 1, 2000, until October 1, 2000, increases per
diem payments by 20% for 15 SNF PPS payment categories (Resource Utilization
Groups, “RUGS”); (b) permits payment under the federal PPS rate for agencies for
which it is more advantageous than under the transition rates which include a factor
reflecting individual SNF cost experience; (c) providesfor additional payment beyond
the designated PPS rate for ambulance services for didysis patients and for specific
chemotherapy items and services, radioisotope services, and prosthetic devices; (d)
until October 1, 2001, fixesPPS per diem rates at 50% of the facility-specific rate and
50% of the federal rate for facilities in which 60% of the patients are immuno-
compromised.

CBO egtimates that these changes in payments to SNFswill cost $2.2 billionin
thefirst 5 years.

Introduction

The federal Medicare program finances health insurance coverage for about 39
million disabled individualsand elderly personsage 65 or over nationwide. Currently,
about 84% of beneficiaries participate in Medicare's traditional fee-for-service
program under which they obtain care from a physician, provider, or facility of their
choice, and Medicare makes a payment on their behalf. Under the Medicare+Choice
program, about 14% of beneficiaries participate in managed care plans, generaly
health maintenance organizations (HMOs), for which Medicare makes a monthly
predetermined fixed payment per enrolled beneficiary.

The Balanced Budget Act of 1997 (BBA 97) sought to achieve savings for
certain Medicare-covered services under the fee-for-service program by changing the
way Medicare pays for those services. Prior to the changes made in BBA 97,
Medicarepaidfor most hospital outpatient department (HOPD) services, homehealth
care, and care in skilled nursing facilities (SNFs) on a retrospective, cost-
reimbursement basis. The BBA 97 required that those reimbursement systems be
replaced with prospective payment systems (PPSs) under which provider payments
aresomeformof predetermined, fixed amountsfor which futureincreasesarelimited
by provisions specified inlaw. These new payment systems have reduced or, critics
predict, will reduce Medicare payments to some HOPDs, home health agencies
(HHASs), and SNFs, generating allegations that beneficiaries will face problems with
accessto care. Onthose grounds, representatives of the provider industry are seeking
revisons to the BBA law to increase Medicare payments. This report discusses the
new prospective payment systems and care access issues.’

! CRS Report 97-802, Medicare Provisions in the Balanced Budget Act of 1997 (BBA 97,
P.L. 105-33), by Jennifer O’ Sullivan et al., details Medicare payment systems pre-BBA and
describesthe BBA savings provisions. It includes background information on Medicare and
serves as areference document for thisreport. 1n addition, CRS Report RS20238, Trends in
Medicare Spending After the Balanced Budget Act, by Hinda Ripps Chaikind, documents

(continued...)
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Prospective Payment Systems: An Overview?

Background. Historically, Medicare has based payments to health care
providers on some measure of reasonable costswhich are reimbursed retrospectively.
Retrospective cost reimbursement systems have been criticized for their complexity,
unpredictability, and lack of incentives for providers to maximize efficiency and
contain costs. In contrast, prospective payment systems are comparatively easily
administered, allow costs to be predicted more accurately, include mechanisms for
containing rates of increases, and strengthen providers' incentives for efficiency.

Prospective payment systems can take a variety of forms with different
approaches being appropriate for different types of care or settings. Determination
of exactly how much to pay isakey factor in designing a PPS because Medicare buys
health care and hedlth care products in private markets. Payment amounts should
reflect market prices in order to ensure beneficiary access to quaity care while
simultaneously minimizing program and taxpayer costs. For instance, if Medicare's
paymentswere significantly lower than market rates, providers might serve only those
patients who needed little or inexpensive care and avoid others, a practice known as
“risk selection.” Payments that were relatively high could create an incentive for
providers to deliver unnecessary care.

Another key factor inthe design of aPPS isthe unit of payment. Different units
of payment are appropriatefor different settings. For example, the hospital inpatient
PPS isreferred to as a “discharge based system” because the unit of payment is an
entire hospital stay for aspecified diagnosis. For other types of care, payments might
be based on individual medica procedures such aswould be appropriatefor avisit to
aphysician or an ambulatory care facility. Payments might be based on a daily rate
when an individual receives care on an ongoing basisover severa days. Another unit
of payment might cover al care given during an episode or spell of illness.

One of the most important concepts underlying any PPS is that the payments
made by Medicare to providers are based on typical, average costs for a service
provided in a specific setting. PPS amounts paid by Medicare are not intended to
reimburse the provider for costs incurred by or attributable to any individua patient.

Inpatient Hospital PPS. The PPS for inpatient hospital care (Part A of
Medicare) was implemented in 1983. Under that system, hospitals receive
predetermined, fixed payments per hospital admission. Payments are determined by
a patient’s diagnosis and the groupings of costs associated with treatment for an
average patient with that diagnosis. This is known as the diagnosis related group
(DRG) system. A hospital receivesthe same amount whether a patient is discharged

1 (...continued)
spending reductionsthat have occurred in various components of Medicare sincethe original
estimatesin 1997.

2 For a detailed discussion of design issues pertaining to prospective payment systems, see
Medicare Payment Advisory Commission. Report for Congress: Medicare Payment Policy.
March 1999. p. 3-24. (Hereafter cited as MedPAC, Report to the Congress: Medicare
Payment Policy)
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earlier or later than average. The payment isfungiblein that hospital “savings’ from
early discharges can be applied to the cost of care for patients whose stay islonger
than average. Thus, evenif apatient’scareisvery costly compared with the norm for
hisor her DRG, the hospital can finance that patient’s care with fundsit received for
other patients whose care was less costly than the norm. The hospital also has an
incentive to provide care efficiently so that its costs do not exceed the average.

Physician PPS. Physicians and certain other practitioners participating in the
fee-for-service Medicare program are paid under Part B of Medicare according to a
fee schedule required by 1986 legidation and implemented in 1992. A fee schedule,
which is a kind of PPS, is a listing of payable fees for specified procedures and
services in specified settings. All physician care is paid under a fee schedule
regardless of the setting in which it is provided.

Hospital Outpatient PPS. The PPS that the Health Care Financing
Administration (HCFA) designed for HOPD servicesis a fee schedule under which
the facility is paid a specified sum for each of the hundreds of different procedures
that are carried out inthat setting. Implementation isscheduled for early in 2000. An
important issuein the fee schedule design for HOPDs is the extent to which costs for
ancillary goods and services are included in the payment for the main procedure.
Inclusion of ancillary services in one overal payment is sometimes referred to as
“bundling” or “packaging.” Ancillary services that might be bundled into a mgor
service payment include such things as anesthesia, laboratory tests, and certain
diagnostic tests. Inclusion or exclusion and separate payment for ancillary services
might be based on whether the serviceisintegral to the main serviceor merely related
to it. For procedures such as infusion therapy or chemotherapy in which
administration of drugsisthe main service, the price of the drug may be bundled into
the fee schedule amount or, in some cases, paid separately. Separate payment might
be provided if the price of the drug or other item is highly variable or unpredictable
as it might be for a product that is new on the market. In general, the fee schedule
proposed by HCFA uses relatively little bundling of ancillary service costs into the
payment for the main service.

Home Health Care PPS. TheBBA requiresHCFA to establish aPPSfor home
health care, but the law did not specify the unit of care for which home health PPS
prices would be set, leaving that decision up the Secretary of Health and Human
Services (HHS). Although the details of the home health PPS are not yet available
(implementation is scheduled for October 1, 2000), HCFA officials have announced
that payment under the new system will be based on an episode of illness. Thus,
HHASs will receive a specified payment per beneficiary episode of care. Those
payments will be adjusted for patient characteristics and the resources the patient is
expectedto use(referredto asa“ case mix” adjustment). HCFA had considered using
ahomehedthvidgit asthe PPS unit, but ademonstration project showed that it did not
includeincentivesto control the volume of servicesand would not adequately contain
costs compared with the existing system. Instead, research has focused on defining
an episode of care for which payment would cover a given number of days of care.

Skilled Nursing Facility PPS. The PPS for SNFs (implemented mid-1998) is
based on a per diem unit of care, meaning the facility receives a fixed payment for
each Medicare-covered day a beneficiary spends in a SNF. The amount of the
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payment is based on the cost of the resources the patient is likely to use per day.
Patients are classfied into resource utilization groups, or “RUGS,” for purposes of
defining the specific payment for each covered day. Thisclassification system serves
as the case-mix adjustment for the SNF PPS. For example, patients needing mostly
physical therapy or speech therapy of different intensities use different kinds and
amounts of resources from patients needing such things as skilled nursing care,
intravenous medications, extensive laboratory testing, or use of arespirator. There
was, and continues to be debate about whether the SNF PPS should provide fixed
payments per day or whether it would be preferable to establish a discharge-based
system under which the payment would be a fixed amount per SNF stay. However,
the clinica and other factorsthat arerelated to and predictive of length of stay are not
yet well documented or understood:; thus, the per diem approach has been adopted.®

Hospital Outpatient Departments

Pre-BBA 97 Payment System. Medicare payments to hospital outpatient
departments rose at an annual rate of over 12% from 1983 to 1997 and increased
from 7% to 20% as a share of al Medicare payments to hospitals. Much of this
growth resulted from an increase in the volume of services provided in HOPDs,
including volume increases attributable to advances in medicine and technology
permitting procedures formerly restricted to the inpatient hospital setting to be
provided safely on an outpatient basis. During this period when the volume of
outpatient care was growing, HOPDs were paid under acomplex cost- and charge-
based reimbursement system that had evolved “into anintricate patchwork of different
mechanisms, each aimed at specific services or specific classes of hospitals.”*
Because of the complex, unwieldy nature of the cost reimbursement system for
hospital outpatient care and its lack of incentives for efficiency and cost controls,
Congressdirected the Secretary of HHSto develop aPPSfor HOPD servicesaslong
ago as the Omnibus Budget Reconciliation Act of 1986.

AsHOPD costs wererising, so were coststo beneficiariesfor their coinsurance
for HOPD procedures. Beneficiaries are responsible for paying 20% of Medicare's
approved charges for most Part B services. However, for HOPD care, beneficiaries
are billed 20% of the hospital’s charges rather than 20% of the Medicare-approved
amount. Thisoccursbecause Medicare’ spayment for ahospital outpatient procedure
under the complex formula involving a blend of cost and charge reimbursements is
normally not determined until long after the serviceisrendered. Thissystem not only
“overcharges’ beneficiaries because hospital charges are substantially higher than
M edicare-approved amounts, but also results in some hospitals being “overpaid” by
Medicare because the full amount some beneficiaries paid when they received the
care (20% of charges) is not subtracted when Medicare's share of costs are
computed. This situation is referred to as the “formula-driven overpayment.”

BBA 97 Changes. In BBA 97, Congress eliminated the formula-driven
overpayment effective at the start of FY 1998. The Act also directed the Secretary

3 lbid., p. 7.
“Ipid., p. 102.
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of HHS to implement the HOPD PPS in 1999. On September 8, 1998, HCFA
published PPS proposed regulations for comment. However, HCFA subsequently
delayed implementation of the outpatient PPS until after the start of the year 2000 in
order to accommodate resolution of “year-2000" data processing problems and
extended the public comment period on the proposed regulations through July 30,
1999. Thus, Medicare has not yet begun paying HOPDs under the PPS.

The PPS that HCFA designed for outpatient careisafee schedulewhich covers
ahospital’ s facility and non-physician personnel costs; physicians are paid separately
under a Medicare physician fee schedule. The HOPD fee schedule is a set of flat
paymentsthat Medicare will pay for specified procedures carried out in HOPDs, and
there are many hundreds of these scheduled amounts that are adjusted for costs
attributable to factors such as regiona wage variations. The effects on hospital
revenues will differ among hospitals and procedures, reflecting different hospital
outpatient caseloads. The potentia unevenness of the effects of the PPS has
prompted concerns about the adequacy of Medicare payments under that system for
certain kinds of outpatient procedures and for certain hospitals.

For instance, providers say the payments would not cover adequately the costs
of procedures requiring blood transfusions and use of blood products and certain
cancer treatments, particularly those for which costly chemotherapy drugs are used.
Cancer hospitals are concerned that their payments for Medicare outpatients would
be inadequate.® Low-volume, rural hospitals are concerned that the new payment
system would cause disproportionate reductionsin their revenues because they serve
alarge proportion of their patients on an outpatient basis, and Medicare beneficiaries
constitute alarger share of their outpatient casel oads than other hospitals. Teaching
hospitalsaso say their costs would not be covered adequately because of their higher
than average costs.® Some hospital officials say that if their Medicare resources are
reduced substantialy under the outpatient PPS, beneficiaries with high-cost needs
might be turned away; others say they may close their outpatient departments.

HCFA is aware that the effects of the new system are uneven among providers
compared with their payments under the prior system. To estimate the effects of the
new system on different hospitals, HCFA carried out a computer simulation of
payments to hospitals under the PPS and compared those payments with each
hospital’ s costs and pre-PPS payments. Based on that analysis, HCFA noted in the
proposed regulations that the estimated reductions in Medicare payments under the
PPS could be larger for rural hospitals than for others, and could be largest for low
volumerural hospitalsthat are the sole provider for the community. The regulations
seek comments on phasing in the new system for those hospitalsasaway to dleviate
theimpact, although criticsintheindustry say that whether the systemisimplemented
sooner or later, the eventual effects would be the same.

® Cancer hospitals are those extensively involved in treatment for and research on cancer.
There are currently 10 cancer hospitals.

® MedPAC reports that it has been unable to substantiate the claim that teaching hospitals
would be disproportionately harmed by the outpatient PPS. HCFA noted in the proposed
regulations that the smulation analysis showed that effects of the PPS on teaching hospitals
were small and in some cases not statistically significant.



CRS-7

With regard to chemotherapy drugs, the regulations provide for “unbundled”
reimbursement for some specific chemotherapeutic agents; that is, the cost of the
drugs would be reimbursed separately from the other costs of the chemotherapy
procedure. Theregulationsasked for information on additional chemotherapy drugs
that are exceptionally costly and that perhaps should be reimbursed separately.

The regulations aso discuss possible large reductions in payments to cancer
hospitals. However, because the procedures these hospitals use for reporting costs
under the pre-PPS system are somewhat different from other hospitals, HCFA noted
that the comparisons of the pre-PPS costs and payments for these hospitals with the
simulated effects of the PPS were likely to be inaccurate. Agency analysts are
continuing to study the data, and HCFA will adjust the rates for these hospitalsif the
analysisindicates such adjustmentswould be appropriate. Theregulationsal so asked
for comments on phasing inthe new system for cancer hospitals asaway to moderate
its impact.

HCFA officids say that comments describing payment inadequacies or other
problems with the PPS proposed regulations will be reviewed and taken into
consideration when they write the final regulations. Although many of the concerns
about the HOPD PPS may be addressed through regulation and would not require
congressiona action, changes to the fee schedule that would increase Medicare
spending would be outside of HCFA’ sregulatory authority because the law requires
the new system to be budget neutral to the government, meaning that total Medicare
payments may not exceed an amount targeted to replicate payments under pre-PPS
law. Nevertheless, the PPS for outpatient care has not been implemented yet, and,
thus, it isnot possible to assess any effects on beneficiary accessto care. However,
elimination of the formula-driven overpayment hasreduced somehospitals Medicare
payments.

Beneficiary Coinsurance for HOPD Services. As noted above, Medicare
beneficiariesusualy pay morethan 20% of the M edicare-approved amount for HOPD
services and may pay as much as 50% or more.” Because there is no limit on the
amount of a hospital’s charges, some analysts were concerned that beneficiaries
might eventually be billed for an amount equal to 100% of the Medicare-approved
chargefor aserviceif Congressdid not changethelaw. (In most cases, beneficiaries
have“medigap” insurance policiesthat cover their Medicare coinsurance costs; thus,
thelr insurance paysthe higher amount, but the costs of those policiesreflect the high
coinsurance rates for hospital outpatient care.)

In BBA 97, Congress sought to bring beneficiary cost sharing for outpatient
hospital services gradually into line with that required for other Part B care by
freezing the dollar amount hospitalsmay charge beneficiariesfor each type of HOPD
procedureat 20% of the median of all hospital outpatient charges in 1996 (pre-PPS),
updated to 1999 (or the year the PPSisimplemented). (The median chargefor each

" For example, assume the charge for an endoscopy for a suspected stomach ulcer at aHOPD
is $2,000. Under current law the hospital would bill a beneficiary $400, or 20% of the
charge. However, Medicare may subsequently approve charges of only $1,600; thus, the
beneficiary would have paid 25%.
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procedure is the amount below which 50% of al charges fall and above which 50%
fal.) This provision will go into effect when the PPS is implemented. Over time,
after implementation of the PPS, the “frozen” dollar amounts hospitals may charge
beneficiarieswill cometo equa 20% of Medicare’ s approved amount under the PPS,
and Medicare' s fee schedule payment will be 80%. Thiswould occur because PPS
payments are to be updated annualy by a factor defined in law. However, the
MedPAC estimated that it could take up to 40 yearsfor beneficiary paymentsto equa
20% of Medicare approved amounts under the PPS.®

The BBA 97 (Section 4523) specifies that the “conversion factors’ used to
establishthefee scheduledollar amountsfor different proceduresunder the outpatient
PPS be calculated so that the aggregate amount of payments to HOPDs in the first
year of implementation of the PPS (originally set for 1999) would equal the sum of
(a) the estimated amount that Medicare would have paid hospitals under the old
system in 1999 (or the first year of operation of the PPS), plus (b) the estimated
amount of beneficiary copayments to hospitals computed as 20% of the national
median of HOPD charges, by type of service, during 1996 (updated to 1999).

Pegging Medicare’ s aggregate share of payments under the PPS at the amount
that would have been paid without the PPS makes the new system “budget neutral”
with regard to the government’s share of paymentsto hospitals. However, hospitals
would receive lessin total than they would have received under the pre-PPS system
because beneficiary copayments that are pegged to median charges are less in the
aggregate than the amount beneficiaries would have paid under the old system.
HCFA estimatesthat total paymentsto HOPDs under the PPS will be 3.8% lessthan
they would have been without the PPS, and this reduction is attributable to the
reduction inthe beneficiary copayment. (If beneficiary copayments had been pegged
at 20% of the average charges, the aggregate sum of payments to hospitals from
M edicare and from beneficiarieswould have been closer to the total amount hospitals
would have received without the PPS in 1999.)°

Thus, hospitals say they are being required to accept lower compensation for
thelir services than they had anticipated based on their perception that the new PPS
was to be budget neutral with regard to their total payments for Medicare
beneficiaries in the first year of the PPS. They say that this situation amounts to
greater “savings’ than Congressintended. (It should be noted that any “savings’ from
lower payments to hospitals from this provision accrue to beneficiaries or Medigap
plans, not to the government.)*°

& Medicare Payment Advisory Commission. Report to the Congress: Medicare Payment
Policy, Volume I: Recommendations. March 1998. p. 80.

°Part 11, U.S. Dept. of Health and Human Services, HCFA, 42 CFR part 409 et al. Federal
Register, v. 63, no. 173, September 8, 1998. p. 47598.

19 Some representatives of the insurance industry have advocated that Congress mandate a
reduction in Medicare beneficiary HOPD copayments to 20% of the approved amount under
the new fee schedule as soon asiit isimplemented. This reduction in beneficiaries' share of
outpatient costs would reduce the insurance carriers Medigap plan liabilities, and,
presumably, Medigap premiums. However, it would create a larger reduction in hospital

(continued...)
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HCFA officids say that the law does not authorize the agency to spend money
to make up to hospitalsthe difference caused by basing beneficiary paymentson 1999
median charges and that legidation would be needed to authorize such increased
payments;** others in the hospital industry disagree. If Congress passed legislation
providing increased funding to hold hospitals harmless from reductionsin beneficiary
payments, it would trigger “pay-go”’ budget rules, and offsetting reductions or
revenueincreaseswould berequired. If paymentsto hospitalswereincreased without
legidation, the Congressional Budget Office (CBO) would not score any budget
costs, but would increase Medicare/HOPD spending in its baseline estimates for
“current law.” However, HCFA officias say legidation is required.

Home Health Care

Pre-BBA 97 Payment System. Home health services covered by Medicare
include intermittent skilled nursing care or home health aide services as well as
physica therapy, speech pathology, occupational therapy, and medica social services.
Services must be carried out under a plan of care prescribed and reviewed by a
physician. Medicare spending for home health care in 1988 totaled $2.0 billion. By
1994 it had increased to $13.3 hillion, and by 1996 it was $17.5 hillion, for an average
annual increase of 31% since 1988. Thisspending growth waslargely dueto growth
in the number of beneficiaries served and in the number of home visits provided to
each beneficiary qualifying for the benefit. 1n addition, the supply of HHASs grew at
about 9% per year during most of the 1990s.*

An important event in the history of the Medicare home health benefit was
settlement of aclass action lawsuit in 1989. Many believe that much of the increase
in home health spending that occurred from 1989 to the early 1990s was brought
about by HCFA's liberdizing its guidelines pertaining to digibility and benefit
coverage as a result of that suit, and the program’s payment rules imposed no
effective limit on the volume of services for which it would provide reimbursement.
Commentators pointed out that the rapid increasesin the volume of home hedth visits
that occurred in a relatively short period of time could not be explained by rapidly
increasing rates of ill health among the Medicare population. For example, in
1988,1.58 million Medicare beneficiaries were home health patients and received an
average of 23 home hedth vidts; in 1993, 2.86 million beneficiaries received an
average of 59 home hedlth visits.

10(...continued)
revenuesthanwill occur under the PPSwith beneficiary copayments pegged at 20% of median
charges and phased down to 20% of approved amounts.

1 Neither CBO nor the Administration has published an estimated cost for making up the
difference to hospitals. Estimates prepared by the hospital industry indicate that their “loss’
might total about $850 million per year, or $4.5 billion over 5 years.

12 Medicare Payment Advisory Commission. Report to the Congress: Selected Medicare
Issues. June 1999. p. 112. (Hereafter cited as MedPAC, Report to the Congress: Selected
Medicare Issues)
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Prior to the changes made by the BBA 97, Medicare reimbursed home health
agenciesfor the lesser of (a) their reasonable costs, or (b) alimited amount per visit,
applied inthe aggregate. The per visit limit was set at 112% of the national average
cost, which was cal cul ated separately for each type of service (nursing, therapy, etc.).
It was based on costs for free-standing agencies (i.e., agencies not affiliated with
hospitals) and varied according to whether an agency was|ocated in an urban or rural
areaand according to wage level differentialsfrom areato area. Per-visit cost limits
were updated annually by applying a market basket index to base year data derived
from home health agency cost reports. These limits, however, were applied to
aggregate agency payments; that is, an aggregate cost limit was set for each agency
equal to the sum of the agency’s limit for each type of service multiplied by the
number of visits of each type provided by the agency.

Thiscost-based reimbursement systemwascriticized asproviding few incentives
for home health agencies to maximize efficiency or control the volume of services
they delivered because HHAs were paid for every visit their workers made.

BBA 97 Changes.”® The BBA 97 required that aPPS beimplemented for home
health care beginning in 1999 and required that the PPS be designed to reduce home
health payments by 15%. It specified that the 15% reduction was to go into effect
even if the PPS were not ready for implementation in 1999. P.L. 105-277, the
Omnibus Consolidated and Emergency Supplemental Appropriations Act for Fiscal
Year 1999, postponed both the PPS implementation and the 15% reduction from
October 1999 to October 1, 2000. Should the PPS not be implemented at the start
of October 2000 as currently planned, payment limits to HHAs will be reduced by
15%, and when the PPS is subsequently implemented, it will be budget neutral
compared to the interim payment levels with the 15% reduction. Thus, the 15%
reduction occurs only once.

As currently planned by HCFA, the home health PPS unit of payment will be a
patient’ s episode of illness, with payments adjusted to reflect patient characteristics
and care needs.”* Paymentsto HHAswill be bundled to include most of the supplies
and equi pment, including durablemedical equipment, needed during apatient’ scourse

13 |n addition to changing the payment system, other BBA home health provisions included:
requiring claims to include a physician identifier; elimination of eligibility based solely on
needing a skilled nurse to draw blood; revison of the definitions of “part-time” and
“intermittent” for purposes of establishing eligibility for care by a skilled nurse and home
hedlth aide; transferring from Part A to Part B payments for home health visits that are not
part of thefirst 100 visitsfollowing a hospitalization; requiring home health workersto report
their activities during a visit in 15-minute intervals; extending savings from a July 1994
through June 1996 freeze on home health cost limit updates. It also required a study of the
definition of “homebound” and a study to establish normative guiddinesfor thefrequency and
duration of home health services. The Health Insurance Portability and Accountability Act
(HIPAA) included civil money penaltiesfor physicians who falsely certify that a beneficiary
needs home hedlth care, a provision some say has had a chilling effect on physician referrals.

14 The BBA authorizes up to 5% of payments to be used to reimburse HHAs for care for
“outlier” cases, that is, patients with extensive care needs, athough a budget neutrality
requirement in the law specifies that aggregate payments must be reduced to offset those
higher payments.
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of care, although HHAs often arrangeto have such items provided through an outside
vendor. When the PPS is implemented, equipment and supply vendors will not bill
Medicaredirectly asthey often do under current law but will bill the HHA and be paid
by it. Thisbundling is sometimes referred to as the “consolidated billing” feature of
the home health PPS.

The Interim Payment System. Because of concern about the rapidly rising
costs of Medicare home health reimbursements due to an increasing volume of
services, Congress included in the BBA 97 an “interim payment system” (1PS) for
Medicare home health care in order to achieve immediate Medicare spending
reductions prior to implementation of the PPS. Thisinterim system was effective for
HHA cost reporting periods starting on or after October 1, 1997, and isto remainin
effect until the PPS isimplemented in October, 2000.

The IPS achieves cost savings by establishing a new methodology for limiting
aggregate annual Medicare payments to individual HHAs. Under this procedure an
agency receives paymentstotaling theleast of three amounts (pre-1PS paymentswere
the lesser of the first two of these amounts):

(@) the agency’s reasonable costs; or

(b) payments determined under the per vigit limits, with the limit set
at 106% of the national median cost per visit by service type
(pre-1PSlimit was 112% of the national average cost per visit)™;
or

(c) aggregate payments under a new formula based on per
beneficiary limits.

HCFA estimates that 79% of HHASs are subject to the new per beneficiary limit; the
others receive less under the reasonable cost or per visit limit. Determining an
agency’s aggregate Medicare payment limit under the new per beneficiary formula
includes four steps:

(1) Dividethetotal paymentsthe agency received from Medicarefor
cost reporting periods ending in FY1994 by the number of
Medicare patients it served that year to get an average amount
per beneficiary (certain cost and wage updates are applied);

(2) reduce that average amount per beneficiary to 75% of the full
amount;

(3) add asum that is 25% of the average Medicare per-beneficiary
costs of dl agencies in the same census region to get a new
average cost per beneficiary;

15 P.L. 105-277 increased the limit from 105% of the national median cost of a service
(estimated at the time of BBA enactment to be about 98% of the mean) to 106% of the
median.
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(4) multiply the agency’s average cost per beneficiary from step
three by the number of Medicare patients the agency is serving
in the current year or cost reporting period. The result is an
aggregate annua payment limit that an agency is held to for
serving dl its Medicare patients in a cost reporting period under
the IPS.

If an agency’ s average costs for its patients are lower than others in the region,
it benefits from the sum that is added based on the average regiona per-beneficiary
limits; if an agency’ s costs are higher than othersin the area, it loses money from the
regional component of the formula.® This regional component of the formula also
decreases the disparities that existed among agencies costs per beneficiary.

The per beneficiary aggregate limit does not restrict the amount an HHA can
gpend on any individual beneficiary. It is smply a technique for arriving a an
aggregate budget amount for an agency’ sMedicare patients. However, many HHAS
have misunderstood how this limit works, and there are reports that some agencies
ended care to beneficiaries when the cost reached the amount of the per beneficiary
payment (i.e., the amount arrived at by step three above).

Congress based the per beneficiary calculation on 1993-1994 |evelsof operation
inorder to discount the large volume growth that still appeared to be occurring after
that year (program costs grew by nearly 22% from 1994 to 1995). Using FY 1994 as
the base year causes agencies that had increased their costs per patient since then
(generdly by increasing the number of visits per patient) to have alarger reductionin
their Medicare revenues under the IPS than agencies that had maintained relatively
constant average costs per beneficiary. Some in the industry said that this effect is
unfair to agenciesthat had low average patient costs in 1994 but that since then had
incurred an increase in the number of very ill and costly patients needing more than
the average number of visitsrequired by their typical patient in 1994. Others say that
evenif their caseload now issmilar to that served in 1994, the payment formuladoes
not provide inadequately for agency cost increases since then. They say some
agencies are being forced to reduce their staff and therefore their capacity to provide
home care and allege that beneficiary access to care has been reduced.

Responses to the Interim Payment System. Representativesof the home health
industry claimedthat (a) thel PSwaslimitingHHAS' ability to provide necessary care;
(b) agencies with low average costs per beneficiary in the FY 1994 base period were
redlizing the severest reductions; and (c) these older agencies were being paid
inequitably in comparison with newer agencies because agenciesthat had not beenin
business long enough to have had a cost reporting period ending in FY 1994 were
assigned a per beneficiary limit equal to the national median.

To address these concerns, in 1999, Congress modified the IPS formula to
increase per visit limits for HHAs from 105% of the median to 106% and increased
payments to agencies whose per beneficiary limits under the IPS were less than the

16 The per-beneficiary limit for new HHAS that were not in operation in 1994 is set at the
national median amount.
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national median per beneficiary limits. The per beneficiary limits for older agencies
were increased by one-third of the difference between the agency’s per beneficiary
limit and the national median of per beneficiary limits. (These changeswereincluded
in P.L. 105-277, the Omnibus Consolidated and Emergency Supplementa
Appropriations Act for Fiscal Year 1999.)

These modifications to home health payments were estimated to increase
Medicare payments to 65% of HHAs. The Act also moved the 15% reduction to
coincide with implementation of the PPS on October 1, 2000. The estimated total
cost was $1.65 hillion over 5 years, about $750 million of which came from delaying
the 15% reduction.)

Congress asked the Genera Accounting Office (GAO) to investigate the effects
of the IPS on beneficiary access to home health care.’” The GAO analyzed dataon
home hedlth care utilization patterns before and after implementation of the IPS and
conducted interviews with hospital discharge planners and other “stakeholders’ in
communities in which there had been a substantial number of HHA closures. Ina
report issued in May, 1999, the GAO found that, although 14% of HHAS closed
between October 1, 1997 and January 1, 1999, over 9,000 HHASs were still in
business, about the same number in operation in 1996. Forty percent (40%) of the
agencies that closed were in three states (Louisiana, Texas, and Oklahoma) where
recent growth in the number of HHA s had been high. The mgjority of HHA closures
were in urban areas where large numbers of agencies were still providing care.
Characteristically, the HHAs that closed were small agenciesthat had been providing
over 40% more visits per beneficiary than those that remained open, and many had
been losing patients before implementation of the IPS. GAO termed the reduction in
the number of HHASs a “market correction in response to an oversupply of HHAS’
and noted that the | PS achieved itsgoal of reducing costs attributable to unnecessary
utilization of home health care.

Because the payment limits imposed by the IPS induce agencies to balance the
number of expensive patients against the number of inexpensive patients they serve
in order to stay within their total Medicare payment limit, questions remain about
whether the IPS also createsincentivesfor HHAsto refuse to serve beneficiarieswith
the most serious medical needs and who require extensive home health visits. A
home hedth agency might refuse to accept certain expensive patients if it were
concerned that the balance of patientsin its casel oad would be tipped too far toward
costly cases and result in expenditures exceeding the agency’ s total funding limit.

In its June 1999 report, MedPAC addressed the possibility that, aslong as the
IPSisin effect, potentially costly home health care beneficiaries might not find the
care they need. The report recommends:

If the Congress is not confident that the Secretary can implement a prospective
payment system for home health services by 2000, then it should explore the

7' U.S. Generad Accounting Office. Medicare Home Health Agencies: Closures Continue,
With Little Evidence Beneficiary Access Is Impaired. GAO/HEHS-99-120, May 1999.
Washington, 1999.
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feasibility of establishing a process for agencies to exclude a small share of their
patients from the aggregate per-beneficiary limits. Such a policy should be
implemented in a budget-neutral manner.*®

HCFA officials say that the home health PPS is on schedule for implementation
in October 2000.

In January 1998, CBO projected 10-year BBA home health care savings of
amost $75 billion; their March 1999 re-estimate includes an additional $56 billionin
savings. Theoriginal CBO estimate reflected an annual rate of growth in homehealth
spending of 8.3% a year over 10 years, but the revised estimate shows an annual
increase of 5.6% ayear. (Under old law, in the early 1990s, Medicare home health
spending had been growing at rates of between 20% and 30% ayear.) However,
CBO ' srevised estimatesreflect changesin their underlying economic assumptionsas
well as revised estimates of the effects of the BBA.

Data on Medicare home health spending reported by HCFA indicated a 6.3%
decrease from $17.6 hbillion in FY1997 to $16.5 billion in FY 1998, which was
approximately the first year of operation of the IPS. However, agency officials
caution that reduced Medicare payments for home health care in 1998 reflect an
intensified case review process HCFA required claims processorsto implement along
with the IPS.*® Asaresult of that intensified review, federa disbursementsto HHAs
sowed with the apparent effect of reducing payments, but HCFA expects that, in
time, the payments will be made and spending totals for FY 1998 will show an
increase.

Skilled Nursing Facilities®

Pre-BBA 97 Payment System. Beforeenactment of the SNF PPSin mid-1998,
Medicare paid for most SNF care on areasonable cost (as defined by the program)
retrospective basis. Despite the imposition of limits on certain reimbursable costs,
cost-based reimbursement has been cited as one of the reasonsfor significant growth
in SNF spending since 1989. Spending increased from $3.5 billionin 1989 to $11.7
billion in 1996, for an average annual rate of growth of 19%. Paymentsin 1998
totaled $13.8 hillion. Growth in SNF spending can be explained largely by the
increasing number of persons quaifying for the benefit and increases in
reilmbursementsper day of care. Numbersof persons served had nearly doubled since
1989, reaching 1.63 million personsin 1998. Average paymentsfor care had grown
from $117 per day in 1989 to $262 per day in 1998.

For Medicare reimbursement purposes, the costs SNFs incur for providing
servicesto beneficiaries are divided into three major categories: (1) routine services

8 MedPAC, Report to the Congress: Selected Medicare Issues, p. 112.

91t aso reflects more intensive fraud and abuse detection activities that have targeted home
health agencies, among other providers.

% Medicare pays in full for 20 consecutive days of SNF care, and beneficiaries pay a
copayment for days 21 through 100.
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coststhat include nursing, room and board, administration, and other overhead (these
costs were subject to certain limits per day); (2) ancillary services, such as physica
and occupational therapy and speech language pathol ogy, laboratory services, drugs,
suppliesand other equipment; and (3) capital-related costs, including net depreciation
expense, taxes, lease and rental payments, improvements that extend the life or
increase the productivity of assets, net interest expense, etc. Ancillary service and
capital costswere both paid on the basis of reasonable costs and neither were subject
to limits. Increasesin ancillary service reimbursements explain much of the per diem
payment growth during the 1990s.

SNFs providing lessthan 1,500 days of care per year to Medicare patientsin the
preceding year had the option of being paid a prospective payment rate set at 105%
of theregional meanfor al SNFsintheregion. Therate covered routine and capital -
related costs (but not ancillary services) and is calculated separately for urban and
rural areas, adjusted to reflect differencesinwagelevels. Prospectiverates could not
exceed theroutine service cost limitsthat would be applicableto the facility, adjusted
to takeinto account average capital-rel ated costswith respect to thetypeand location
of the facility.

BBA 97 Changes. The PPS described in the BBA 97 reflects the Resource
Utilization Group (RUG) design HCFA developed over several years and tested on
a demonstration project basis. The RUG system requires SNFs to categorize their
Medicare patients according to 44 hierarchical groups. The SNF PPS provides
facilitiesafixed amount per day per patient (a“ per diem” payment), with the amount
of the payment determined by the RUG into which the patient isclassified. ThisRUG
classification system serves asthe case-mix adjustment that isused to relate program
payment to individual patient characteristicsand resource use. The BBA 97 requires
that the new system be phased in over 3 years starting July 1, 1998 (or thefirst date
thereafter on which a SNF started a new annual cost reporting period). During this
phase-in period, part of the per diem payment to each SNF is based on the facility’s
historical costs (the“facility specific’ component of the PPS), and part isbased on the
new federal per diem prospective payment.**

The BBA 97 instructs the Secretary how to (a) compute average per diem
payment rates using Medicare-approved SNF costs in 1995 as the base year; (b)
adjust the average rates for facility case-mix and geographic differences; and (c)
update the per diem rates for years after 1995. This methodology aims at setting the
PPS per diem paymentsto reflect overall average pre-PPS Medicare costsin order to
achieve budget neutrality for the new payment system when it is first implemented;
moreover, the law specifies limited updates to payments under the RUG system in
future years.

Anissue some haveraised regarding the current design of the RUG systemisthe
adequacy of payments for patients with multiple problems requiring skilled nursing

2 During the 3-year phase-in period starting in 1998, a SNF receives per diem rates that are
a “blend” 75% the facility-specific rate and 25% of the federal per diem rate, and the
proportions of facility-specific rate to federa per diemrates shiftsannually by 25 percentage
points until the federal PPS rate equals the full payment.
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care (“high acuity patients’) and patients who need extensive “ancillary nontherapy
services.” These servicesinclude such thingsasintravenousfeedingsand intravenous
medicines, tracheostomy care, |aboratory tests, use of aventilator/respirator, imaging
services, and care for surgical wounds or open lesions requiring specia supplies and
medicines. Thecostsof these services can be ascribed directly toindividual patients.?
Industry spokespersons say that the PPS provides inadequate compensation for these
costly Medicare patients and will place SNFs at increasing financid risk if they serve
them. They say SNFs may refuse to accept patients that appear to be high cost risks,
end participationin Medicare, or perhapsclose atogether. Further, the nursing home
industry clamsthat, ingeneral, the PPS hasreduced their paymentsbelow theorigind
estimates and that the result eventudly, if not immediately, will be restricted
beneficiary access to care.

Many do not agree that nursing homes will be as adversely affected as the
industry is predicting or that beneficiary access to care has been or will be
substantially impeded. For instance, the original 10-year savings projectionsfromthe
BBA SNF provisions were $41 hillion, and the CBOs re-estimate in March 1999
showed an additional $6 billion in savings over 10 years. However, the CBO re-
estimate reflects many factors, including the improved economy, lower inflation, and
heightened efforts by HCFA to reduce fraud and abuse which have resulted in a
decline in incorrect payments.

Other observers point out that Medicare payments to SNFs account for only
approximately 10% on average of aSNFstotal revenue. SNFsgenerally providecare
for a large share of non-Medicare patients and therefore are not so financialy
dependent on Medicare revenues that their financial viability and, consequently,
Medicare beneficiary access to care could be jeopardized by the new Medicare
payment system. Medicare covers only up to 100 days of SNF care (including the
daysfor which beneficiaries are responsible for acopayment), and, on average, those
quaifying for the SNF benefit receive 32 days of covered care (1998); thus, these
Medicare beneficiaries are not long-term care patients who might drain facility
resources for months or years. They say, further, that, like all prospective payment
systems that compensate health care providersfor care to Medicare beneficiaries by
the use of predetermined, fixed sums, the payments to the provider are intended to
pay the provider for its Medicare beneficiary costson average. That is, although the
payment is fixed, afacility’s actua costs may be above or below that amount for an
individua patient. The goal for the facility isto incur costs that, over time, do not
exceed the PPS average amounts.

At the end of August, 1999, the HHS Office of Inspector Genera (OIG)
published the findings of a survey of the SNF placement experience of 180 hospital

% |n the Explanatory Statement of the Conference Report on BBA 97, conferees included
“intent” language that the Secretary devel op for the new system case-mix adjustersthat reflect
the medication therapy needs of SNF patients, suggesting that the Secretary should consider
theresults of studies conducted by independent organizati ons, including those which examine
appropriate payment mechanisms for medication therapy under the SNF PPS.  Although
“intent” language does not have the force of law, it can influence policy by carrying an
implication of statutory action if the “intent” is not carried out.
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discharge plannersin eight states.”® The OIG aso compared Medicare data on SNF
placements before and after implementation of the PPS. The survey and anaysis
found no serious placement problems and no indication that Medicare patients could
not be placed at dl. The Medicare data showed a recent increase in the number of
Medicare-certified SNF beds (a key factor in access to care) and did not show any
changein where patientswere being placed or inthe typesof patientswho were being
placed. Planners did note that patients with clinically complex care needs were
difficult to place, but did not report that they could not be placed. They also noted
that the admissions practi ces of some nursing homes had changed and that SNFswere
requiring more detailed clinica information about patients and were visiting the
hospital more frequently to evaluate patients. Thereport emphasizesthat itisan early
assessment of the PPS, but that as of the first 5 months of 1999, there was no direct
evidence that Medicare patients were unable to receive needed SNF care.

Nevertheless, the system has been in effect only since July 1998, and for some
SNFs, implementation began later. |If further monitoring suggests that SNFs are
avoiding beneficiarieswith complex needsand areunableto reallocatetheir resources
to cover them, there might be a need for specia payment classifications or
reilmbursement rates in order to ensure beneficiary access. For instance, if hospital
discharge plannerswereto find that the SNFsinthe areasinwhichtheir patientslived
were accepting only alimited number of complex care patientsthereby requiring them
to place patientsin facilitiesdistant from their homesand families, or if hospitalswere
forced to keep individuals who might be ready for discharge to a SNF as in-patients
longer than necessary, some change to the RUG system might be warranted.
Although there are reports of instances in which distant placements and prolonged
hospitalization have occurred, the extent of such situations has not yet been
documented, and the HHS OIG investigation did not find such problems to be
widespread.

At HCFA'’srequest, acontractor isreviewing the RUG system for refinements
necessary to assure that payments are adequate for complex care patients. In
addition, the BBA 97 requires the Secretary of HHS to establish a medical review
process to examine the effects of the PPS'RUGS, focusing in particular on patients
with nonroutine needs. The medica review process is being carried out by peer
review organizationsunder contract with HCFA and will focusonindicatorsof access
and care quality as the new system is phased in** They are charged with
recommending changes to the system if access and quality problems are identified.

Legal Authority for RUG Regulations. Becausethe law specifies neither the
patient care utilization needs that define each of the RUGs nor the amounts payable
for each group, and because these groups and definitions are set forth in regulation,
some have asked whether the Secretary has the authority to increase the number of
RUG categories and/or to redefine certain categories to pay different amounts for
patients with higher costs.

%23 U.S. Dept. of Headth and Human Services. Office of Inspector General. Early Effects
of the Prospective Payment System on Access to Skilled Nursing Facilities. OEI-02-99-
00400, August 1999. Washington, 1999.

% MedPAC, Report to the Congress: Medicare Payment Policy, p. 86.
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HCFA officials take the position that the agency does not have the authority to
make changes to the PPS/RUGs as promulgated in regulations on May 12, 1998, if
such changeswould cause the paymentsto deviate from the objective of the BBA 97
to establish abudget neutral system of paymentsthat reflects, on average, 1995 costs
and specified adjustments and updates. According to HCFA, adding new RUGs or
refining existing RUGs in such ways that costs would be increased for certain
categories of patients would have to be offset by decreases in costs for other
categories in order to keep the entire system of payments at the overall average,
adjusted pre-PPS Medicare cost level targeted in the law.

The statute appears neither to preclude the Secretary from changing the number
or composition of RUG categories nor require such changes. Broad discretion has
been granted to the Secretary to develop a payment system for SNF care. The
applicable standard of review that a court would use in assessing the legdity of the
Secretary’ s regulations implementing the RUG/PPS is set forth in the Administrative
Procedure Act (APA). The APA requiresthe reviewing court to “hold unlawful and
set asde agency actions, findings and conclusions found to be (1) arbitrary,
capricious, or which constitute an abuse of discretion, or otherwise not in accordance
withlaw....”® Asapractical matter, in cases such asthis, where Congress has vested
considerable discretion in an agency head to implement a statutory program, the
courts usualy defer to the agency’ sinterpretation of its own enabling legidation. In
according such deference, a court would assess the interpretive components of the
rule to be sure that they represented a permissible construction, but this appraisal is
necessarily a limited one.?

Congressional Review

On June 10, 1999 the Senate Finance Committee conducted a hearing on
Medicare spending under the BBA 97. Witnesses included representatives of the
health careindustry aswell as officialsfrom federal agencies, including the CBO, the
GAO, MedPAC, and HCFA. Industry representatives expressed concern that they
would be unable to continue to serve Medicare beneficiaries adequately if the new
payment systemswere not liberalized. However, the federal witnesses suggested that
Congress should not increase Medicare funding without more specific information
about whether the BBA 97 has reduced payments to providers more than expected
and harmed beneficiary accessto care. According to the CBO, although Medicare
spending over the next 5 years has dropped by almost 10% since first estimated in
1997, factors other than the budget act are likely to be responsible for the spending
declines, including federal efforts to reduce fraud and abuse and delays in paying
providers under the new payment systems. Although the federal witnesses did not
advocate revamping the BBA 97, some suggested that, if warranted by further
evidence, targeted adjustments might be appropriate for some hospital outpatient
departments or procedures and for HHAs and SNFs caring for very ill patients.

%5 U.S.C. § 706(2)(B).

% Rust v. Sullivan, 500 U.S. 173, 184 (quoting with approval the Court’ sholdingin Chevron
U.S.A. v. Natural Resources Defense Council, 467 U.S. 837 (1984)).



