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Summary

On July 11, the Administrator of the Environmenta Protection Agency (EPA)
signed a find rule making revisions to existing EPA regulations that implement a
program in the Clean Water Act intended to improve the quality of waterways that
have not yet attained applicable standards. The rule requires states to implement
plansto clean up these polluted waters. From the August 1999 proposal of thisrule
through the Administrator’ ssignature, EPA’ s actions have been controversial. Most
recently in Congress, at the end of June, the House and Senate approved a provision
in an appropriations bill (H.R. 4425) to prevent EPA from spending any funds in
FY 2000 or FY 2001 to finaize or implement new TMDL rules. The President signed
the bill on July 13, inspite of the TMDL provision, which the Administration opposes
(P.L. 106-246). By signing the final rule before enactment of H.R. 4425, EPA
intended to ensure that the regulation would move forward, despite Congress's
action. Inorder to avoid the FY 2001 restriction, thefind rule delaysthe effective date
of itsregulatory changes until FY2002.

The rule at issue was proposed by EPA in August 1999 regarding the Total
Maximum Daily Load (TMDL) program under Section 303(d) of the Clean Water Act
(CWA) to revise existing regulations. Section 303(d) requires states to identify
waters that have not yet attained water quaity standards, develop a “budget” of
pollutant reductions needed to achieve standards, and alocate reductions among
sources. EPA isrequired to take these actionsif astate failsto do so. According to
EPA, a strengthened TMDL program is needed because significant water quality
problems persist, more than 25 years after enactment of the Clean Water Act.

Thisreport discussesthefind rule and the key modifications of the August 1999
proposal. Thefinal rule builds on the current TMDL regulatory program and adds
details, specific requirements, and deadlines. It retainsthe basic elements of the 1999
proposal for more comprehensive identification of impaired waters, schedules and
minimum elements for TMDLSs, and new public participation requirements. At the
same time, dropped from the fina rule are several provisons that were most
controversia in the proposal, including some potentially affecting agriculture and
forestry, one that would have required pollutant discharge offsets in some
circumstances, and one that would have required states to identify watersthreatened
but not yet impaired by pollution.

While the find resolution of arevised TMDL program may yet occur through
political events and/or litigation challenging EPA’ s actions, severd initia points can
be made. For example, even while the effective date of the rule is delayed until
October 2001, existing TMDL obligations on states remain in effect. These existing
requirements could result in the imposition of new pollution control strategies,
regardless of actions that could affect the July rule. Costs of the TMDL program,
both existing and revised, will continue to be an important issue, especialy for states
which are directly affected by its requirements. Finaly, while EPA attempted to
provide specificity in the final rule to resolve questions about how the revised
program will be implemented, questions about EPA’srole are likely to persist.
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EPA’s Total Maximum Daily Load (TMDL)
Program: Highlights of the Final Revised Rule

Introduction

On July 11, the Administrator of the Environmental Protection Agency (EPA)
signed a final rule making revisions to existing EPA regulations that implement a
program in the Clean Water Act intended to improve the quality of waterways that
have not yet attained applicable standards. From the August 1999 proposal of this
rule through the Administrator's signature, EPA’s actions have stimulated
controversy among some Membersof Congressand thegeneral public. Most recently
in Congress, a the end of June, the House and Senate approved a FY 2001 Military
Construction and emergency supplemental appropriations bill (H.R. 4425, H.Rept.
106-710) that includes a provision to prevent EPA from spending any funds in
FY 2000 or FY 2001 to finaize or implement new TMDL rules. The President signed
the bill on July 13, inspite of the TMDL provision, which the Administration opposes
(P.L. 106-246). By signing the final rule before enactment of H.R. 4425, EPA
intended to ensure that the regulation would move forward, despite Congress's
action. However, in order to avoid the FY 2001 restriction, the final rule delays the
effective date of its regulatory changes until FY 2002.

The rule at issue was proposed by EPA in August 1999 regarding the Total
Maximum Daily Load (TMDL) program under Section 303(d) of the CleanWater Act
(CWA) to revise existing regulations that EPA issued in 1985 and amended in 1992.
Section 303(d) requires states to identify surface waters for which wastewater
discharge limits on industrial plants and municipal sewage treatment plants are not
stringent enough to achieve state-established water quality standards, even after
application of required pollution controls. For each of these waterbodies, states are
required to set atotal maximum daily load of pollutants at a level that ensures that
applicable water quality standards can be attained and maintained and to alocate
further required pollutant reductions among sources. EPA isrequired to take these
actionsif astate failsto do so. Congress enacted Section 303(d) in 1972 (P.L. 92-
500), but it had languished for many years until lawsuits were brought in more than
30 states chalenging the lack of implementation. EPA’s August 1999 proposal was
intended to strengthen and clarify the current regulatory program which remainsin
effect until the revised rules become effective.

Accordingto EPA, astrengthened TM DL program isneeded because significant
water quality problems persist in the nation’s waters, more than 25 years after

! For background information, see CRS Report 97-831, Clean Water Act and Total Maximum
Daily Loads (TMDLs) of Pollutants. Also see CRS Report RL30422, EPA’s Total
Maximum Daily Load (TMDL) Program: Highlights of Proposed Changes and Impacts on
Agriculture.
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enactment of the Clean Water Act. The most recent assessments of impaired waters,
done by states under the current TMDL program in 1998, identified over 20,000
waterbodiesthat did not meet water quality standards. State dataalso report that, in
1998, about 40% of surveyed U.S. streams, lakes, and estuaries that were assessed
to determine national water quality conditionswere not clean enough to support uses
such asfishing and swvimming. Runoff from agricultural lands and urban areas arethe
primary sources of pollutants causing these impairments. EPA and many others
believe that implementation of the TMDL program is critical in efforts to address
runoff from nonpoint sources such as farms, forests, and city streets. Historicaly,
cleanwater programshavefocused on controlling pollutant dischargesfromindustrial
and municipal point sources, whileless attention has focused on managing sources of
polluted runoff.

EPA’s TMDL proposal has had few strong supporters, for varying reasons.
States, Territories, and Indian Tribesauthorized to administer CWA programswould
be directly affected by the proposal and have criticized the burdens that new
requirementswould place on them. Industry and others potentially affected object to
its impacts, as well. Farm groups and others associated with nonpoint discharges
guestion EPA’ sauthority to include nonpoint sourcepollutioninthe TMDL program.
Environmentalists, who support the need for a stronger and more comprehensive
TMDL program, haveexpressed mixedviews. Somesupport thefinal rule, but others
object to the lengthy time periods that the rule allows before water quality
improvementsarelikely to occur. A number of groups and individualsurged EPA to
withdraw the proposal and start over. Conversely, at least afew stakeholders(groups
representing municipal wastewater and water treatment agencies) have supported
TMDL program revisionsto makeclear that al sources of water quality impairments,
including nonpoint sources, should contribute to solutions, so that the burdens of
more stringent pollution controls do not fall inequitably on municipal and industrial
sources alone.

Congressional interest in the proposal has been high, and opposition has been
bipartisan: by the time the find rule was signed, 12 congressiona hearings had been
held, and six legidative proposals to modify or delay the proposal (in addition to the
languageincluded in H.R. 4425) had beenintroduced.? Since August 1999, EPA has
responded to criticism of the proposal, and in the weeks leading up to finalizing the
rule, the Agency attempted to signal flexibility on some of the most contentious
points,®> making changes even after the fina rule was submitted to the Office of
Management and Budget for review on June 19. Even if all interested groups and
individuals were now satisfied with the substance of the final rule-which is

2 Since October 1999, hearings have been held by thefull committee or subcommittees of the
House Agriculture Committee, House Transportation and I nfrastructure Committee, Senate
Agriculture, Nutrition and Forestry Committee, and Senate Environment and Public Works
Committee. Legidative proposalsinclude H.R. 3609, H.R. 3625, H.R. 4502, S. 2041, S.
2139, and S. 2417. In addition, on June 21, the House passed EPA’s FY 2001 funding bill
(H.R. 4635) and approved bill and report language barring EPA from developing or
implementing fina rules to revise the TMDL regulatory program in FY 2001.

3 For information, see CRS Report RL30573, Changes Recently Announced by EPA to Its
Total Maximum Daily Load (TMDL) Proposal.
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unlikely—EPA’ s action of promulgating the rule before the TMDL rider became law
has generated another round of criticism.

Thisreport discussesthefina rule and the key modifications of the August 1999
proposal. Thefinal rule builds on the current TMDL regulatory program and adds
details, specific requirements, and deadlines. It retainsthe basic elements of the 1999
proposal for more comprehensive identification of impaired waters, schedules and
minimum elementsfor TMDLs, and new public participation requirements. For some
interested parties, what is most of interest iswhat was not included in the final rule.
EPA dropped severa provisons that were most controversial in the proposal,
including some potentialy affecting agriculture and forestry, one that would have
required pollutant discharge offsetsin some circumstances, and one that would have
required states to identify waters threatened but not yet impaired by pollution.

Effect of the TMDL Rider in H.R. 4425

While the revised TMDL rule was undergoing fina Administration review,
Congress adopted a provison in H.R. 4425, the FY2001 Military
Constructions/FY 2000 Urgent Supplemental AppropriationsBill, stating that nofunds
may be used in FY 2000 or FY 2001 to “make afina determination on or implement
any new rulerelative to” the August 1999 TMDL proposal. Because the President
intended to sign H.R. 4425 into law but opposed the TMDL provision, the
Administration accelerated its review, alowing the EPA Administrator to sign it on
July 11, beforethe appropriationshill wassigned on July 13 (P.L. 106-246). Thetext
of the final rule was published in the Federal Register on July 13.*

Inthefind rule, EPA acknowledged Congress' actioninH.R. 4425 and delayed
the effective date of the rule' s program changes until 30 days after Oct. 1, 2001, or
the expiration of the rider, whichever comes first. In the interim, current program
requirements under existing regulations and court-sanctioned TMDL schedules
remain in place. It isunclear what related activities EPA is allowed to do while the
rider isin effect. For example, can Agency officials meet with interest groups to
explain the final rule or work on policy guidance to accompany the regulation? The
rider does not restrict EPA’s ability to implement and enforce the existing TMDL
program or to make clean water grantsto states to implement the existing program.

Althoughthefinal ruledetail srequirementsthat states areexpected toimplement
over along period of time (up to 15 years), only one specific element in the final rule
is affected by the delayed effective date. That requirement concerns submission to
EPA of the methodology that a state uses to identify impaired waters. The many
other specific dates and time-related elements of the final rule are not atered by the
delayed effective date.

4 U.S. Environmenta Protection Agency. “Revisions to the Water Quality Planning and
Management Regulation and Revisions to the National Pollutant Discharge Elimination
System Program in Support of Revisions to the Water Quality Planning and Management
Regulation; Final Rules.” 65 Federal Register No. 135, July 13, 2000, pp. 43586-43670.
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The Final Rule is Designated a Major Rule

The Preamble accompanying publication of the fina rule includes a section
discussing the Administration’ s determination that the fina ruleisa®“major rule” for
purposes of the Congressional Review Act.> That Act provides a mechanism by
which Congress can review and disapprove federal agency actions. Under the
Congressional Review Act, Congress has the opportunity to review an agency’srule
and can disapprove the rule by passing a joint resolution, which the President could
approve or disapprove, like any other hill presented for his signature. Joint
resolutions of disapproval of the TMDL rule were introduced in the Senate (S.J.Res.
50) and in the House (H.J.Res. 104, H.J.Res. 105, and H.J.Res. 106).

Under the Congressional Review Act, Congresshas60 session or legidativedays
to pass ajoint resolution of disapproval. It isapparent that the remaining session or
legidative days before adjournment of the 106™ Congress will be less than 60 days.
In such a case, a joint resolution of disapproval could be re-filed in the 107"
Congress, and under the Act, the new Congress would then have 45 daysto conduct
areview of therule.

A “magor rule” isonethat is likely to have an annual effect on the economy of
$100 million or more; increase costs or pricesfor consumers, industries, federa, state
or loca governments; or have a significant adverse effect on the economy. The
TMDL rulewasdeterminedto bea“major rule’ on the basisof itslikely coststo state
and local governments. EPA estimates that those costs will be about $22.88 million
annually. Thedesignation of aruleasmajor affectsitseffective date during Congress
review by delaying the effective date for 60 daysfollowing publication in the Federal
Register. However, inthe case of the TMDL rule, EPA’ sown action to delay it until
October 2001 delays it beyond the 60-day period specified under the Congressional
Review Act.

Under the proceduresinthat Act (which are not limited to major rules), if ajoint
disapproval resolution passed both Houses of Congress and was signed by the
President, the rgjected rule is deemed not to have had any effect at any time, and
current TMDL regulationswould remain in effect. Thelaw prevents an agency from
promulgating arevised rule in substantially the same form asarule so disapproved by
Congress and requires that Congress specifically authorize such a rule through
subsequent legidlation.

Also under the Act, if a disapproval resolution is rejected by either House,
thereby halting Congress’ review, therule may go into effect immediately (i.e., before
the 60-day period ends). Further, if ajoint disapproval resolution was passed by both
Houses but was vetoed by the President, the rule may go into effect on the earlier of
either the date one House falsto override the veto or 30 daysafter Congressreceives
the President’ s veto message. However, neither of these would occur with the final

®> The Small Business Regulatory Enforcement Fairness Act (P.L. 104-121), Subtitle E. For
background information, see CRS Report RL30116, Congressional Review of Agency
Rulemaking: A Brief Overview and Assessment After Three Years.
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revised TMDL rule, since EPA itsdlf has delayed the effective date until October
2001.

Provisions in the Proposed Rule Not Included in the Final Revised
Rule

Thefind ruledropped anumber of elementsfrom EPA’s August 1999 proposal,
including several that had been at the center of controversies about it.

Agriculture and Forestry. Thefina rule entirely drops provisions that could
have affected some agricultural and forestry activities and could have required some
of them to obtain CWA discharge permits if they are contributing to water quality
impairments. Much of the criticism of the TMDL proposal had focused on possible
impacts on these sources, most of which currently are exempt from the Act’s permit
and enforcement requirements that apply to discharges from industries and
municipdities. These parts of the proposal, especially those potentially affecting
forestry, generated vigorous criticism (and, according to EPA, more than one-half of
the 34,000 public comments submitted on the TMDL proposal), and much of EPA’s
response since August 1999 was focused on explaining and clarifying provisionsthat
were, in fact, asmall part of the full TMDL proposal.

In 1999, EPA had proposed that some forestry operations, animal feeding
operations (AFQOs), and aguatic animal production facilities not currently subject to
CWA permits could be required by statesto do so. EPA justified the proposal on the
basisthat state water quality dataindicatethat pollutantsfrom agricultureand forestry
are causing water quality problemsthat prevent waters from meeting standards. The
proposal detailed anarrow set of circumstances when thismight occur —for example,
only where there is an identifiable source of discharge, only where the discharge is
causing a water quality impairment, only where the source is determined to be a
significant contributor of pollutantsto the impaired waterbody, and only where EPA
isdevelopingthe TMDL inlieu of astate. However, agriculture and forestry groups
strongly criticized the possibility that even some part of their activities could be
subjected to CWA regulations.

Concerns of the forestry industry included challenging whether forestry’ swater
quality impactsare significant enough to warrant EPA’ s proposed changes, suspicion
that the reach of EPA’ s program would be broader than the Agency indicated, and a
general fear of becoming subject to CWA regulation and enforcement. Before
finalizing the revised rules, EPA first indicated that the provisions affecting forestry
would be withdrawn for reproposal at alater date. But inthefind rule, the Agency
indicated that theforestry, AFO, and aquatic anima facilitiesprovisionsweredropped
and that EPA does not intend to repropose any of them.

However, as discussed later in this report, agriculture and forestry sources are
not sheltered from the substance of the TMDL program. As states continue to
implement both the current program under existing rules and when they implement
the revised program in the future, if agricultural and forestry nonpoint sources are
identified as contributing to water quality impairments, states may seek controls or
management practices by those sources in order to attain water quality standards.
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Moreover, concerning animal feeding operations, other federal activities
independent of the TMDL program are underway which could lead to more stringent
regulation of some. In March 1999, EPA and the U.S. Department of Agriculture
(USDA) announced a Unified Anima Feeding Operation Strategy to achieve
improved anima waste management nationwide. One element of the strategy is
revison of separate existing CWA regulations that govern discharges from large
animal feeding operations, called confined anima feeding operations, or CAFOs.
These revisions are expected to expand the regulatory coverage of AFOswhich are
defined as CAFOs and thus are subject to CWA permitting and enforcement.

Pollutant Discharge Offsets. EPA proposed in 1999 to require all large new
discharges and existing discharges undergoing significant expansion that are
proposing to discharge pollutant(s) of concernto animpaired waterbody to offset the
new or increased discharge by reducing loads of the same pollutant from existing
sources discharging into the same waterbody. Neither the CWA nor its regulations
currently provide for such pollutant offsets. The new offset requirement would apply
to dischargesto impaired watersfor whichthereisnot yet aTMDL either established
or approved by EPA. According to EPA, the proposed requirement for offsets was
necessary to ensurethat, in theinterim beforea TMDL isestablished, stepswould be
taken to ensure some progress towards water quality improvements and, at a
minimum, ensure that additional impairments would not be permitted.

The fina rule dropped this element of the 1999 proposal. In doing so, EPA
acknowledged concerns expressed by many commenters, including states which had
objected to the likely complexity of implementing the proposal. Municipalities also
had objected, saying it would have negative impacts on growth and economic
development in cities. The requirement would create incentives for industria
dischargers to move to smaller jurisdictions less likely to have impaired waters, in
order to avoid compliance with an offset requirement, they said.

Citizen Petitions. EPA had proposed to codify a specific petition process,
avallable under section 555(b) of the Administrative Procedure Act (APA), for
citizensto petition EPA directly to perform Section 303(d) dutiesimposed on states.
Under the APA, this petition process has been available but has not been used by
citizenswho, instead, have brought lega actionsin court. EPA believed that having
apetition processwould streamline one aspect of this current program, since without
such a process, citizen groups have pursued lawsuits that are both time-consuming
and costly for dl parties. The August proposal would allow citizens to present
grievances about implementation directly to EPA, rather than the courts. EPA also
said the change was intended to increase public awareness of the APA procedure and
recognize theimportance of the public’ srolein helping EPA and statesimplement the
TMDL program.

States, however, said that EPA should not encourage or establish a petition
process that implicitly encourages citizens to bypass state processes and go directly
to EPA. The provision was not included in the final rule since, as EPA noted
previoudly, the petition process remains available under the APA.

Required High Priority for Impaired Drinking Water Supplies or
Endangered Species Issues. Current law and regulations require that states assign
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apriority rankingto each listed waterbody, based on the severity of pollution and uses
of the waterbody, including identification of pollutants and identification of
waterbodies targeted for TMDL development before the next listing cycle. EPA’s
1999 proposal affirmed the requirement for priority ranking. It required states to
assign “high,” “medium,” or “low” priority for all watersfor which TMDLsareto be
developed. EPA proposed to requirethat high priority be assigned to waters used for
public drinking water supply where the impairment causes a violation of a drinking
water standard or waters in which a threatened or endangered species is present.
Some states and others criticized this portion of the proposal, saying that it would
mandate that states clean up impaired watersto levelsset indrinking water standards.
EPA said that this was not the intention. EPA should not mandate priorities for
states, critics also said.

In the find rule, EPA modified the proposal in several ways. It dropped the
requirement that states rank waters for TMDL development according to high,
medium, and low priority but substituted a scheduling process that will require each
TMDL to beranked in priority order by date of development inyear blocks. Further,
thefina rule does not requirethat an impairment at a public drinking water supply or
the presence of threatened or endangered species be an automatic high priority for
TMDL establishment. However, the rule provides what EPA characterizes as a
rebuttable presumption that states will give priority attention to such waters, unless
the state can explain why alower priority is appropriate.

Identification of Threatened Waters. The Clean Water Act requires
identification of waterbodies for which effluent limitations (technology-based
pollution controls for point sources) are not stringent enough to attain water quality
standards. Current EPA regulations require identification of waterbodies in need of
TMDLs, wasteload alocation reductions (from point sources), and load alocation
reductions (from nonpoint sources) in order to attain standards. In 1999, EPA
proposed to require that states list waterbodies impaired or threatened by point
sources only, nonpoint sources only, or acombination of point and nonpoint sources.
States would be required to list waterbodies whether the cause of impairment or
threat is individua pollutants, multiple pollutants, or pollution from any source.
Under the proposed rule, “threatened” meant awaterbody that currently meetswater
quality standards, but adverse declining trendsindicate that standards will not be met
by the next listing cycle.

Thiswas a key part of EPA’s proposal, because the Agency believes that it is
more desirable, both environmentally and economically, to protect waterbodiesfrom
possible impairment than to wait until they areimpaired and then need to berestored.
States argued that the difficulty and resource burden of identifying impaired waters
under the current program are already significant and that an additional requirement
to identify threatened but not-yet-impaired waters would be more so. EPA did not
include this provision in the fina rule, acknowledging concerns expressed in
comments about the technical difficultiesinherent in determining when water quality
trends are declining.
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Major Elements of the Final Rule

Thecurrent TMDL processconsistsof two elements: (1) identifyingwaterbodies
where water quality standards are not being attained and (2) establishing TMDLSs,
which EPA describes as a budget of pollutant reductions needed in order for the
waterbody to achieve and maintain standards. EPA’ s1999 proposal toreviseexisting
regulations addressed both elements of this process to clarify and strengthen the
TMDL program. The find revised rule builds on the current TMDL regulatory
program, adding details, many specific required elements, and deadlines. It retainsthe
basic elements of the 1999 proposal: requiring states to develop a more
comprehensive4-part list of impaired waterbodies; requiring statesto developamore
detailed listing methodol ogy; requiring schedulesfor establishing TMDLs; specifying
minimum elementsina TM DL, including an implementation plan; and specifying new
public participation requirements. At the sametime, the final rule and the Preamble
in particular provide greater clarity and explanation about EPA’ s intent concerning
a number of provisions (including those not included in the find rule) that were
controversia or unclear in the proposal.

Thefind rule directly affects states, Territories, and Indian Tribes authorized to
administer the CWA (although no Tribes are yet authorized to implement TMDL
provisions). Impacts of the rule itself on industrial dischargers, cities, private
landowners, sources of nonpoint pollution (including agriculture), or others are
indirect and would result from implementation of TMDL requirements by states,
Territories, and Tribes, not directly from EPA’ srules. Determinationsof impairments
and required actions to remedy impairments will be site-specific and variable.

Current law and the existing TMDL program require states to identify
waterbodies where water quality standards are not being attained and to establish a
total maximum daily load of pollutants a a level that will attain water quality
standardsby allocating further required pollutant reductionsamong sources. Thefina
revised program rule establishes new requirements for the listing program and
requires schedules for completing TMDLS (the current program hasno TMDL time
schedules). Thefinal rule aso establishes 11 minimum requirements for the content
and development of TMDLSs, including an implementation plan asarequired element
of aTMDL. Under the CWA, if astatefallsto develop thelist of impaired waters or
develop a TMDL, EPA isrequired to do so. For states, the revised TMDL rules
increase their responsibilities to identify impaired waters in four ways: revising the
identification/listing methodology, establishing schedules for TMDL devel opment,
increasing public participation, and providing the identification/listing methodol ogy
inanew format. Interms of establishing TMDLS, the revised rules increase states
responsibilitiesintwo ways: devel oping implementation plans, and writing responses
to public comments.

Definition of a TMDL. Under current regulations, a TMDL is defined as the
sum of wasteload alocations (for point sources) and load alocations (for nonpoint
sources) which do not violate the loading capacity of awaterbody, i.e., do not violate
water quality standards.

In the final rule, a TMDL is defined as a written quantitative analysis of an
impaired waterbody established to ensurethat water quality standardswill be attained
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and maintained in al seasons for a specific waterbody and pollutant. The definition
statesthe 11 minimum elementsof aTM DL necessary for EPA approval (see below).

Listing Process—Data for Listing of Impaired Waterbodies. Current law and
regulations require states to assemble and evaluate al existing and readily available
dataand information. Regulationsalso require adescription of the methodol ogy used
to develop the 303(d) list,® plus the data and information used.

Thefind revised ruleretains these general requirements but identifies sources of
data and information specificaly (e.g., CWA sec. 305(b) water quality assessment
reports, CWA sec. 319 nonpoint source assessments, Safe Drinking Water Act source
water assessments). EPA also requires states to detail the methodology or factors
used to develop the list and to submit the listing methodol ogy to EPA two years prior
to submission of the 303(d) list. EPA will review and comment on the listing
methodology but is not authorized to formally approve or disapprove it. However,
a state’s falure to act on EPA comments on its methodology could subsequently
affect whether EPA will find the state’s 303(d) list approvable.

Listing Process-Scope of Impaired Waters List. The law requires
identification of waterbodies for which effluent limitations (technology-based
pollution controls or more stringent for point sources) are not stringent enough to
attain water quality standards. Current EPA regulations require identification of
waterbodiesinneed of TM DL s, wastel oad all ocation reducti ons (from point sources),
and load alocation reductions (from nonpoint sources) in order to attain standards.
Existing rules also require identification of pollutants causing or expected to cause
water quality standards violations. The statute uses both the broad term * pollution”
and narrower term “pollutant” in section 303(d).” EPA guidance has been unclear,
hence state implementation has been inconsistent, on whether lists should cover
impairments due to pollution, pollutants, or both.

EPA’s find rule clarifies that states must list waterbodies impaired by point
sources only, nonpoint sources only, or acombination of point and nonpoint sources.
States must list waterbodies whether the cause of impairment isindividua pollutants,
multiple pollutants, or pollution from any source. When a state identifies an
impairment but lacks information regarding the presence of a specific pollutant, the
state must present some biological information to support the impairment finding,
such asnon-support of an existing habitat use. Asnoted above, thefinal rule dropped
portions of the proposal that also would have required statesto identify “threatened”
waters but says that states may voluntarily list such waters.

¢ The term “list” is used here to refer to the list of impaired waterbodies that states are
required to submit to EPA pursuant to CWA sec. 303(d).

" Under the Act, “pollution” is defined as “the man made or man-induced dteration of the
chemical, physical, biological, or radiological integrity of water.” The statutory definition of
“pollutant” is narrower and means “dredged spoil, solid waste, incinerator residue, sewage,
garbage, sawage dudge, munitions, chemical wastes, biologica materias, radioactive
materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial,
municipal and agricultural waste discharged into water.” (CWA sec. 502)
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Listing Process—Components of a List. Existing regulations require that the
303(d) list consist of water quality-limited segments still requiring TMDLS, but the
rules recognize that certain impaired or threatened waterbodies do not require
TMDLs and therefore those waterbodies need not be listed (e.g., those aready
attaining or expected to attain water quality standards with application of required
pollution controls). No specific format for the list is currently required.

Inthefind rule, EPA requires statesto list al impaired waterbodies, whether or
not required pollution controlswill attain water quality standards. Thelistisrequired
to have aspecific format, identifying waterbodiesinfour categories. A TMDL would
be required only for waterbodies on Part 1 of a state’ s list.

e Part 1. Waterbodiesimpaired by one or more pollutants or unknown
cause.

e Part 2. Waterbodiesimpaired by pollution but not impaired by one
or more pollutants.

e Part 3. Waterbodies for which EPA has approved or established a
TMDL and water quality standards have not yet been attained.

e Pat 4. Waterbodies that are impaired, for which the state
demonstratesthat standardswill be attained by the next listing cycle.
If a Part 4 waterbody does not attain standards by the next listing
cycle, it should be included in Part 1.

Listing Process—4-year Listing Cycle. Existing regulations require states to
submit 303(d) listson April 1 of even-numbered years. Under current regulations, the
most recent state submissionsoccurred in April 1998, and the next submissionswould
have been due April 1, 2000.

Thefind rule increases the cycle for states to submit new 303(d) listsfrom two
years to four years, with the next list due April 1, 2004. The change responds to
criticismsfrom states which had said that alonger timewould bemore consistent with
other state planning activities and would allow states more time to implement
TMDLSs, rather than develop lists.

Listing Process—Flexibility to Modify Lists within the 4-year Cycle. Existing
regulatory requirements do not address when states can remove listed waters, but
EPA guidance does, saying waterbodies can beremoved if they are expected to attain
water quality standards in the next two years, or if the original basis for listing was
wrong. 1n 1999 EPA proposed that watersremain listed until water quality standards
are attained, arguing that this approach provides a way to measure progress. A
waterbody could be removed only upon attainment or based on information that the
original listing was wrong.

States have sought flexibility that would allow them to modify an impaired
waters list anytime sufficient new information is available, along with appropriate
administrative procedures for prompt EPA decisions on modified lists. They argued
that they should not have to meet more burdensome tests for delisting than for initia
listing of impaired waters. Inthefinal rule, EPA provides states someflexibility to add
or remove listed waters or change the prioritized schedule between formal listing
cycles. However, full EPA review and approval, as well as public comment
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procedures, would apply to such changes. The basis for modifying a list remains
essentially as EPA proposed: a waterbody could be removed only with new
informationindicating that thewaterbody i sattai ning and maintai ning applicablewater
quality standards.

TMDL-Minimum Elements ofa TMDL.. Current law and regulationsrequire
that TMDLs be established at levels necessary to meet water quality standards with
seasonal variation and a margin of safety. Inthefinal rule, asin the 1999 proposal,
EPA requires that certain minimum elements be included ina TMDL.

e Waterbody name and geographic location.

e Identification of the pollutant and applicable water quality standard
for which the TMDL is being devel oped.

e Quantification of the pollutant load that may be present in the
waterbody and still ensure attainment of standards.

e Quantification of the amount of degree by which the current polutant
load deviates from the polutant load needed to attain standards.

e |dentification of the source categories, subcategories, or individual
sources for which the wastel oad allocations and load allocations are
being established.

e Waste load alocations for pollutants from point sources.

e Load alocations for pollutants from nonpoint sources, including

atmospheric deposition, groundwater, or natural background.

Margin of safety.

Seasonal variations.

Allowance for reasonably foreseeable future loadings.

Implementation plan.

TMDL-Up to 15 Years to Develop TMDLs. Current law and regulations
contain no requirement for submitting aschedulefor developing TMDLsfor dl listed
waterbodies, but 1997 EPA policy guidance directed statesto establish TMDLs8-13
yearsafter listing. 1nthe August 1999 proposal, EPA proposed to require that states
submit a comprehensive schedule for establishing TMDLsfor dl Part 1 listed waters
“at areasonable pace” but not later than 15 years.

EPA modified this part of the proposal in the find rule, requiring that in their
303(d) lists states must include a prioritized schedule to develop TMDLsfor dl Part
1 listed waters. The schedule must provide for establishing TMDL s as expeditiousy
as practicable, evenly paced over the duration of the schedule, and must identify by
year when the state will develop each of the required TMDLS. The scheduleis to
provide for establishments of TMDLs within 10 years, but a 5-year extension is
possible, if the state explains why 10 yearsis not practicable.

TMDL-Implementation Plan. Currently there is no requirement that states
develop aTMDL implementation plan. In the Preambleto the find rule, EPA stated:

Without implementation, TMDLs are merely paper plans to attain water
quality standards. The implementation plan requirement assures that the
Nation’s remaining water quality problems will actually be addressed by
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appropriate actionsidentified intheimplementation plans submitted as part
of the TMDLs.?

The fina rule, like the proposal, requires states to develop a plan as part of the
TMDL. Thus, an implementation plan, like other elements of a TMDL, would be
subject to EPA approval and disapproval.

Statescommented that EPA’ s proposed implementation plan requirementswere
overly prescriptive and that the required minimum elementswoul d berigidly imposed,
regardless of the specific nature of awaterbody’ simpairments. They urged EPA to
allow states the flexibility to consider various environmental, economic, social, and
legal factors of awaterbody and itsimpairment. In response, EPA modified thefinal
rule to specify separate implementation plan requirements depending on whether
waterbodies are impaired only by point sources subject to CWA permits, by other
sources (including nonpoint sources), or both. The clarification will permit statesto
not include elements unneeded or inappropriate to a particular waterbody or
impairment.

Some elements are common to al impaired waterbodies. a schedule for
implementation actions; the date by which the implementation plan will attain water
quality standards, a modeling and/or monitoring plan; description of interim,
measurable criteriato be used to determine progress; and when the TMDL needs to
berevised. Thesewereincluded in the 1999 proposal, and thefinal rule addsthat the
implementation plan should includeagoal (not aregulatory requirement) of attaining
and maintaining water quality standards within 10 years of establishing the TMDL,
where practicable. The Clean Water Act has no specific deadlines or goals for
attaining water qudity standards, making this a new element in water quality
programs.

For waterbodies impaired only by point sources subject to CWA permit
requirements, the implementation plan will rely primarily on permits to be issued,
reissued, or revised, consistent with effluent limits necessary to wastel oad allocations
in the TMDL. The fina rule provides detail on when permits should be issued,
reissued, or modified and statesthat, inthe case of expired, administratively continued
permits (see discussion below), EPA will ensurethat such permitsare reissued within
two years of the establishment of aTMDL.

For waterbodies impaired only by nonpoint sources, the plan must include a
schedule for implementing management measuresor other control actionswithin five
yearsto achieve necessary load reductions. This schedule isto be within five years,
if practicable (i.e., itisagoal, not regulatory requirement). Thus, for example, if a
TMDL isestablished in 2003, management measures shoul d beimplemented by 2008,
if practicable. EPA statesthat it added the 5-year target in response to commentsthat
there needed to be some target or goa for implementing control actions and/or
management measures, since the Agency never intended that achievement of
implementation by nonpoint sources would be open ended.

8 65 Federal Register 43625.
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For waters impaired by a combination of point and nonpoint sources,
implementation plans must include al of the elements applicableto these sources. In
addition, plans must include adescription of the extent to whichwastel oad all ocations
(from point sources) reflect the expected achievement of load allocations (from
nonpoint sources), that is, tradeoffs between wasteload and load allocations.

Thefind ruleismore detailed than the proposal regarding arequirement that al
implementation plans include “reasonable assurance” that the TMDL will be
implemented. Reasonable assurance for point sources for which a CWA permit is
required means that states must identify procedures to ensure that permits will be
issued, reissued, or revised consistent with allocationsin the TMDL.

For nonpoint sources, reasonable assurance means the state must demonstrate
that management measures or other control actions (regulatory or voluntary) in the
plan meet a 4-part test: (1) they specifically apply to the pollutant(s) and waterbody
for which the TMDL is established; (2) they will be implemented as expeditiously as
practicable; (3) they will be accomplished through reliable and effective delivery
mechanisms, and (4) they will be supported by adequate water quaity funding. The
latter part means that the state has alocated existing water quality funds from any
source to implement the TMDL or, if funds are not adequate, an explanation is
provided of when funds will be available and will be used. Thefina rule specificaly
states that voluntary and incentive-based actions are acceptable to demonstrate
“reasonable assurance,” if they meet the 4-part test. This4-part test wasnot included
in the proposed rule, but EPA added this and other specifics about implementation
plans in an effort to be clearer about what the revised rule will require of states and
what elements must be included in an implementation planin order for the TMDL to
be approvable by EPA.

TMDL-EPA Authority. The law and current regulations require submission
of TMDLs for EPA review and approval; if EPA disapproves, EPA is required to
establish the TMDL. In the fina rule, EPA retains the existing basic review and
approval process but adds a provision allowing EPA to establishaTMDL if asked to
do so by astate, if the Agency determinesthat the state will not do so consistent with
itsschedule, if EPA determinesit should do so for interstate or boundary waterbodies,
or to implement federal water quality standards.

The find rule provides somewhat more clarification than the 1999 proposal on
circumstances when EPA would step in due to a state' s failure to make substantial
progress in establishing TMDLs. The final rule directs states to specify which
TMDL sthey intend to establish in each one-year period. If astate hasnot established
the TMDL by the end of the one-year period or is not close to doing so, under the
rule, it has not made “ substantial progress.” At that point, EPA must ensure that the
TMDL isestablished withintwo years. EPA will publishthe TMDL within two years
of the date on which the date failed to make substantial progress, unless the state
establishes the “missed” TMDL before EPA does so.

EPA Authority to Reissue State-Issued Expired and Administratively-
Continued Permits. Under CWA section 402, EPA may review, and has 90 daysto
object to, state-issued discharge permitsthat fail to meet guidelines and requirements
of the Act. State law often provides that, if a source makes timely reapplication
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before the 5-year time when its permit expires, but the state is unable to act, the
existing permit terms remain in effect until the state makes a final decision. Called
administrative continuance, this protects permitteeswho have acted on atimely basis.
Often because of resource constraints, states (and EPA, which is the permitting
authority in 12 states) are unable to reissue permits on atimely basis: an estimated
35% of the 350,000 NPDES permits nationwide are currently backlogged for
reissuance. Currently thereisno express authority in law or regulations for EPA to
object to and veto a permit that is expired or administratively continued.

EPA believes that administrative continuance of expired permits may alow for
inappropriate delay inimplementing pollutant controls, including thosein TMDL sfor
impaired waterbodies. Thus, EPA proposed in 1999 and hasincluded inthefinal rule
aprovisionto treat expired permitsasequivaent to astate submission of apermit that
the state proposes to re-issue, thus allowing the Agency to comment on, object to, or
recommend changes. If the state failsto respond, EPA can veto the permit and issue
a permit in lieu. EPA states that it would use this discretionary authority only in
limited circumstances. (1) if the discharge is subject to a TMDL established or
approved by EPA and the expired permit does not reflect the TMDL, or (2) if the
permit authorizes discharge of pollutant(s) of concern to an impaired waterbody for
which thereisno TMDL and other means of working with the state have failed.

TMDL-Transition. EPA’s proposa included provisions to address the
trangition period between the existing and new regulatory program. For TMDLSs
under development now (by states or EPA) and for 12 months after issuance of final
regulations, EPA proposed use of either the old or new TMDL rules, and if the
TMDL is approvable according to the applicable rules, EPA would approveit.

Thefind ruleretained the concept of allowing use of either the old or new rules
but modified thetransition period to last either 18 monthsfrom publication of therule
inthe Federal Register (i.e., Jan. 13, 2002) or nine months from the effective date of
the rule (July 30, 2002, under the rider in P.L. 106-246), whichever islater. During
thetrangition, in situations where there isa schedulein aconsent decree or settlement
agreement, EPA will consider seeking an extension of that schedule in order to
integrate the new requirement for implementation plans into the TMDL.

General-Public Participation. Currently thereareno specificrequirementsfor
public participation, except that regulations do require that calculations to establish
TMDLs shall be subject to public review, as defined by a state, and EPA must seek
public comment when it disapproves and establishes alist or TMDL.

Inthefina rule, likethe proposal, EPA requires statesto provide the public with
at least 30 days to review and comment on all aspects of 303(d) lists, listing
methodology, schedule of TMDLSs, and TMDLSs, and to provide EPA with awritten
summary of public comments.

Discussion

While the final resolution of arevised TMDL program may yet occur through
political events and/or litigation challenging EPA’ s actions, severd initia points can
be made.
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Current Program Regulations Remain in Effect. Thefinal rule signed by the
EPA Administrator revises regulations that implement an existing CWA program.
Under that existing program, states currently haveresponsbilitiesto identify impaired
waters and develop TMDLs. Even while the effective date of the revised rule is
delayed until October 2001, and even if the revised rule were withdrawn by EPA or
possibly through enactment of a congressional joint resolution of disapproval under
the Congressional Review Act, existing obligations on states remain in effect. So,
too, do court-ordered or court-sanctioned schedules in at least 17 states where
lawsuitshave compelled statesand EPA to implement the TM DL program. Inseveral
of thoseinstances, states or EPA have been ordered to develop TMDL s on schedules
with shorter timeframes than under the current program or under the up-to-15 years
provided in the revised program.’

Further, while the find rule eliminated a number of EPA’s proposals that
generated controversy and criticism from agriculture and forestry groups, the
activities of these groups are not sheltered from the TMDL program. As states
implement the existing program, nonpoint sources and point sources alike may be
directed to utilize additional pollutant controls and/or management measures. Under
both the existing and the revised TMDL program, states are responsible for
identifying impaired waters and allocating pollutant reductions needed to attain and
maintain water quality standards. The revised program adds details, specificity, and
deadlines to the existing program, but in either case, where nonpoint sources are
associated with water quality impairments, states may assist or direct them to adopt
practices or measures that will achieve necessary pollutant load reductions.

Resources and Funding Remain an Issue. Costsof the TMDL program, both
existing and revised, are an important issue, especialy for states which are directly
affected by itsrequirements. The Administration hasrecognized theresource problem
facing states, and the President’ s FY 2001 budget requested $221 millioninadditional
EPA and USDA grant funds to help meet those and related water quality needs. In
comments on the August 1999 proposal, state groups estimated that funding for
CWA grant programs would have to triple (from $315 million total in FY 2000 to
$945 million) to meet increased needs for monitoring, assessment, and TMDL
development and implementation. Congress has not taken final action on
appropriationshillsthat could providethe additional fundsrequested by the President.

Controversy has surrounded EPA’ s estimate of the cost impact of the TMDL
program. EPA estimatesthat therevisionsin the program established inthefinal rule
will impose annual incremental costs on states, Territories, and Indian Tribestotaling
$22.88 million, above basdline requirements of the existing program. By that
estimate, theruledid not requireadetailed anaysisof costs, benefits, and aternatives,
asisrequired by the Unfunded Mandates Reform Act of 1995, if aregulationincludes

° EPA issued policy guidance in 1997 which directed states to establish TMDLswithin 8 to
13 years. Policy guidanceisnot binding in the manner that regulations are, and since current
regulations have no such deadlines, EPA included deadlinesintherevisedrule, directing states
to develop TMDLsin up to 15 years. Thisisalonger timeframe than is being mandated in
many of the TMDL lawsuits. The schedulesfor TMDLs concluded by consent decrees and
settlement agreements range from 4-1/2 years to 12 years.
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afedera mandate that would result in expenditure by state and local governments or
the private sector of more than $100 million in any one year. A similar directive is
imposed on agencies by Executive Order 12866. A previous economic analysis
prepared for EPA (but not formally presented inthe August 1999 proposal) estimated
annualized costs would range from $10.3 millionto $24.4 million. Statesbelievethat
EPA has greatly underestimated costs of the program. Many are critical that in
evaluating its proposal to revise the existing program, EPA focused solely on the
incremental costs of program revisions. In the Preamble to the final rule, EPA says
that the largest part of the incremental costs ($13.7 million annualy) will be
associated with new requirements affecting content and development of TMDLSs.
Those incremental costs represent a 9% increase in the basdline costs for developing
TMDLsunder the current program.®® Accordingly, the baseline costsfor that portion
of the existing program are $152.2 million per year. EPA stated in thefinal rule that
itis preparing a supplemental cost and benefit analysis of the current program to be
published in the near future.*

EPA aso was faulted by many for not estimating possible impacts on small
governments, small businesses such as farmers and landowners, or larger businesses.
Recently, the General Accounting Officecriticized EPA for estimating only the costs
resulting from new requirements and also for its assessment of costs and benefits of
the proposal.*? EPA explained in the 1999 proposal and inthefinal rulethat, because
the rule does not directly apply to any discharger, including small entities, and since
impacts on non-government entities are indirect, the Agency did not have to prepare
aregulatory flexibility analysis, aswould berequired by the Regul atory Flexibility Act
if the rule imposes substantial economic impact on smal entities. Impacts on the
private sector and local governments would flow from requirements already
established by Section 303(d) and the states' water quality standards, not from the
revised TMDL rule.

Implementation Questions Will Continue. Intherevised TMDL rule, EPA
has attempted to balance a need to provide specificity and clarity about what will be
required of states with a need to recognize flexibility of state decisionmaking
regarding the thousands of impaired waters for which TMDLs must be developed.
During the public comment period on the proposal, some said the rule should be
clearer regarding what actionsby a state would and would not be approvable by EPA.
Responding to that type of comment, for example, EPA included in thefina rulethe
requirement for a 4-part test to determine if a TMDL implementation plan for
nonpoint sources provides reasonable assurance that the TMDL will beimplemented.
On the other hand, other commenters favored much less specificity in the fina rule
and more of an approach directing states to achieve general performance objectives.
According to that view, the more specific EPA’ srequirements, the more opportunity
thereisfor EPA to intervene in state decisionmaking.

1065 Federal Register 43653-43654.
1 |bid., p. 43656.

2 U.S. Generd Accounting Office. “Clean Water Act: Proposed Revisions to EPA
Regulations to Clean Up Polluted Waters.” GAO/RCED-00-206R. June 21, 2000.
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How one evaluates the find rule depends in part on the prism of that person’s
approach to federal regulatory authority—EPA, particularly—and it is likely that all
interested parties are displeased with some or many parts of the rule. Some, such as
environmental groups, favor clearly defined objectives and milestones, in order to be
able to assess compliance by the states and EPA. Others with diverse perspectives,
ranging from state agenciesto agricultureand industry groups, would prefer aTMDL
program that is much less directed by EPA. Questions about EPA’s role in the
TMDL program and its relationship with states are likely to continue up to and well
beyond the time when the revised rule becomes effective.
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