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Summary

DNA evidence is a powerful forensic tool in criminal cases. Its use and
capabilities haveincreased substantially sinceit wasfirst introduced in the late 1980s.
That growth hasled to the emergence of the following issuesthat were considered by
the 106™ Congress in legidative initiatives: diminating the nationwide backlog of
unanalyzed DNA samples, expanding the kinds of offenders who are profiled,
providing opportunities for postconviction testing of DNA evidence, and continuing
development of forensic science capabilities.

A DNA profile may provide powerful evidence in many criminal investigations,
either to incriminate or exculpate asuspect. DNA evidenceisvery stable and can be
extracted and profiled from a sample many years after being deposited. The
technologies used are increasingly sensitive, powerful, fast, and cost-effective. The
cost of performing analyses and the time required continueto decline. Thosefeatures
of the technology are likely to continue to improve over the next decade.

In 1994, Congress enacted the DNA Identification Act, which provided for the
establishment by the FBI of anational index, called CODI S, of profiles of DNA from
convicted criminasand from crime-scene evidence. A search of theindex may match
a crime with a known offender or with another crime. All 50 states now require
collection of DNA samples from certain categories of offenders, including persons
convicted of sexual felonies. However, DNA samples from offenders and crime
scenes have accumulated in many states more rapidly than forensic laboratories can
process them for entry into CODIS. More than 700,000 convicted-offender samples
awaited processing at the end of 1999. In FY2000 and FY2001, Congress
appropriated fundsto help address the backlogs, and some states have also provided
funding. Several hills in the 106" Congress would have provided additional funds;
H.R. 4640 was enacted (P.L. 106-546) and authorizes $170 million over four years.

States vary in the types of crimes for which they collect DNA samples for
inclusonin databases. Several have broadened the offensesthat qualify. Proponents
arguethat expansionwill help solve crimesbecause offendersoften commit morethan
one kind. Opponents argue that qualifying offenses should be limited only to crimes
for which DNA evidence is commonly used. Severa hills in the 106th Congress
specified quaifying federal offenses for inclusion in CODIS, and P.L. 106-546
includes several crimes against persons and some property crimes.

DNA evidence hashel ped exoneratemorethan 60 wrongfully convicted persons.
In many cases, DNA technology was not available or not sensitive enough to produce
usable resultsat the time of trial, and legal and other barriers exist to postconviction
testing in many instances. Some states have established a statutory right to
postconviction DNA testing, and several hills in the 106th Congress aso addressed
aspects of that issue, although none were enacted. Aspects addressed included the
time period during which testing would be permitted, the degree to which evidence
must be exculpatory, how long it should be preserved, whether exonerated persons
should receive compensation, and the degree to which states would be encouraged
or required to provide postconviction testing.
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DNA Evidence: Legislative Initiatives
in the 106™ Congress

Introduction

DNA evidence is a powerful forensic tool that can aid investigators in many
criminal cases. Its use and capabilities have increased substantially since it was first
introduced in the late 1980s. That growth has led to the emergence of the following
issues that were considered by the 106™ Congress in several legidative initiatives:

eliminating the nationwide backlog of unanalyzed DNA samples,

specifying the kinds of DNA profiles that should be included in law-
enforcement databases,

providing opportunities for postconviction testing of DNA evidence, and
continuing development of forensic science capabilities.

This report discusses those and related issues and the legidation proposed and
enacted to address them. It begins by describing provisions in prior federal law and
then discusses issues and the legidation proposed, including the enacted DNA
Analysis Backlog Elimination Act of 2000 (H.R. 4640, which became P.L. 106-546).

Features of DNA Evidence

A DNA profile may provide powerful evidence in many criminal investigations,
either to incriminate or excul pate asuspect. Aswith many kindsof forensic evidence,
a profile from a sample whose source is not known (but may be suspected) is
compared to one whose source is known, usually the suspect. In such acasg, if the
two profiles do not match, the suspect cannot be the source of the evidence. If the
profiles match, the suspect may be the source of the evidence, or the match might be
coincidental. The likelihood of a coincidental match depends on how common that
profile is among other people. The characteristics of DNA permit an expert to
provide an estimate of that likelihood, usualy in the form of a probability. If the
estimated probability isvery smal, ajury or judge might reasonably conclude that the
suspect isindeed the source of the evidence.

Other key characteristics of DNA evidence are that it is very stable and can be
extracted and profiled fromasample many years after being deposited, provided that
the sample is stored appropriately; that evidence can be extracted from many kinds
of biological tissues, including saiva, hair, tears, and bone fragments; and that the
technologiesused areincreasingly sensitive, powerful, fast, and cost-effective. Usable
DNA can now be extracted from very smal samples, such asadrop of blood the size
of a pinhead; a profile can yield a probability of coincidental match of less than one
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inbillions or eventrillions; and the cost of performing anayses and the time required
continue to decline. Those features of the technology are likely to continue to
improve over the next decade.*

DNA evidence also has sgnificant limitations. Itisnot pertinent and isunlikely
to be deposited in many kinds of cases, such as much nonviolent crime. Even for
caseswhereit is present, it might not be relevant if, for example, the identification of
the perpetrator is not in question. There might be more than one victim or
perpetrator, in which case the DNA from different persons may be mixed, making
analyss much more difficult. Also, the DNA may be contaminated, degraded in
storage, improperly collected or handled, or tested inappropriately. Even with those
limitations, however, DNA evidenceis an extraordinarily and increasingly important
forensic tool.

Prior Federal Law

Recognizing the great potential utility of DNA evidence, Congress enacted the
DNA Identification Act of 1994 (108 Stat. 2065, hereinafter called the DNA Act) as
part of the Violent Crime Control and Law Enforcement Act of 1994 (P.L. 103-322).2
The DNA Act established the DNA Identification Grants program (42 U.S.C.
3796kk), authorized through FY 2000, to help state and local governments develop
and improve their ability to analyze DNA evidence, and it authorized use of Drug
Control and SystemImprovement Grantsfor smilar purposes (42 U.S.C. 3751, those
grants are part of the Edward Byrne Memoria State and Loca Law Enforcement
Assistance Programs?).

The DNA Act provided for the establishment by the FBI of a national index of
profiles (42 U.S.C. 14132). Thelaw authorized inclusion of profiles from convicted
criminas, from samples recovered from crime scenes, and from unidentified human
remains. However, it did not specify the crimes covered and did not specificaly
authorize collection of DNA from convicted persons. The Consolidated
Appropriations Act of 2000 (P.L. 106-113) additionally provided for an index of
profiles from “ samples voluntarily contributed from relatives of missing persons.”

The resulting system of local, state, and national indexes is called CODIS
(Combined DNA Index System). Thesystem’ snational index, maintained by the FBI,
iscaled NDIS (National DNA Indexing System). Law enforcement agenciesusualy
use CODIS in one of two ways. If they have a profile of unknown origin from a
crime scene sample, they may search the index for a match with the profile of a

'For a discussion of the technology and how it is used in identification, see CRS Report
RL 30717, DNA Identification: Applications and Issues.

2 See David L. Teadey, Crime Control: The Federal Response, CRS Issue Brief 1B90078,
for adiscussion of this and other crime control measures.

3See (name redacted), CRS Report 97-265, Crime Control Assistance Through the Byrne
Programs, for a discussion of Byrne grants. Also, see CRS Report RL30717 for more
information on federal programs relating to DNA identification.
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convicted offender. If they have aprofile from a suspect in acrime, they may search
the index for a match with a profile from an unsolved case.

TheDNA Act aso established arequirement (42 U.S.C. 3753(a)(12), 3796kk-2,
14132(b)) that participating laboratories meet quality-assurance and proficiency-
testing standards and permit access to DNA samples and analyses only

(1) to criminal justice agencies for law enforcement identification purposes,

(i) injudicial proceedings, if otherwiseadmissible pursuant to applicable statutes
or rules;

(iit) for crimina defense purposes, to a defendant, who shall have access to
samples and analyses performed in connection with the case in which such
defendant is charged; or

(iv) if personaly identifiable information is removed, for a population statistics
database, for identification research and protocol development purposes, or for
quality control purposes.

Section 811 of the Antiterrorism and Effective Death Penalty Act of 1996 (P.L.
104-132, 110 Stat. 1312-1313, hereinafter called the Antiterrorism Act) authorized
the expansion of CODISto “include federal crimesor those committed inthe District
of Columbia,” althoughit did not specify particular offensesthat would quaify. The
act also authorized the FBI to provide grants to states (including the District of
Columbia) to help them ensure that their DNA-typing capabilities were “compatible
and integrated” with CODI S and to devel op computerized identification systems and
automated fingerprint identifications systemsthat were smilarly compatible with FBI
systems. To be eligible for any of those grants, a state was required to collect for
analysis DNA samples from “each person convicted of afelony of a sexua nature.”
Eligibility did not, however, specifically require that those samples be analyzed.

Section 102 of the Crime Identification Technology Act of 1998 (P.L. 105-521,
112 Stat. 1871) established the State Grant Program for Criminal Justice
| dentification, Information, and Communication, authorized through FY 2003. Grants
can be awarded for a broad range of activities to, among other things, improve state
capabilitiesin crime identification and promote compatibility and integration among
local, state, and federa identification systems, and including accreditation and
certification programs relating to DNA analysis.

Those laws, in conjunction with other factors, have been very successful in
increasing the use of DNA evidence: All 50 states now require collection of DNA
samples from sexual felons, as stipulated in the Antiterrorism Act, and many from
other categories of offenders, making profiles from those samples available for
criminal identification purposes through CODIS. Hundreds of thousands of samples
have been collected from convicted offenders nationwide, and CODIS hasassisted in
hundreds of crimina investigations. Also, over the past five years, Congress has
appropriated more than $60 million to help state and local DNA laboratories.
According to the Bureau of Justice Statistics, funding requests received from those
laboratories have exceeded available appropriations.*

“Greg W. Steadman, Survey of DNA Crime Laboratories, 1998, Bureau of Justice Statistics
(continued...)
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Legislative Issues

The success of DNA evidence and its increasing sophistication have led to the
emergence of the four issueslisted at the beginning of thisreport — sample backlogs,
expansion of coverage in CODIS, postconviction testing, and support for forensic
science. Thoseissuesand legidative proposalsthat addressthem are discussed below.

Sample Backlogs

For the past few years, DNA samples have been accumulating in many state and
local jurisdictions more rapidly than forensic laboratories can process them for entry
into CODIS. The laboratories usually do not have the resources to process all
samples quickly, and they must prioritize those they receive, with the highest priority
usualy being given to cases going to trial and those where a suspect has been
identified. In someinstances, rel eased of fendershave committed additional crimesthat
might have been prevented had the laboratories been able to processtheir DNA more
quickly.

Kinds of Backlogs. The backlogs consist of hundreds of thousands of
samples from convicted offenders and thousands of samples from cases for which
there are currently no suspects. That does not include “owed” samples— those that
have not yet been collected — of which there may be smilar numbers. In addition,
as states expand the crimes covered (see below), the backlog may well increase. As
of December 1999, only 35,000 of the 750,000 samples collected from offenders
nationwide had been reported as profiled using the most up-to-date DNA markers.
Nevertheless, sinceitsinceptionasapilot programin 1990, CODIS hasaided in more
than 1,100 investigations nationwide.> By comparison, Britain’s national forensic
DNA database holds approximately 700,000 profiles and has matched crimes to
suspects more than 75,000 times since its inception in 1995.°

Thereis aso another kind of backlog resulting from improvementsin forensic
DNA technology. Many thousands of samples must be reanalyzed, because the
profilesthey yielded, currently in many state and local DNA indexes, are based onan
older DNA technology, called VNTR or RFLP technology, and cannot be compared
with those created with the newer, STR, technology that has become the NDIS

4(...continued)
Specia Report NCJ 179104, February 2000, 2, available at [http://www.ojp.usdoj.gov/bjs/
pub/pdf/sdnacl 98.pdf].

*Dwight E. Adams, Federal Bureau of Investigation, Satement, Legidative HearingonH.R.
2810, the*Violent Offender DNA Identification Act of 1999", H.R. 3087, the“ DNA Backlog
Elimination Act”, and H.R. 3375, the “Convicted Offender DNA Index Systems Support
Act”; Subcommittee on Crime, House Committee on the Judiciary, 13 March 2000,
[http://mwww.house.gov/judiciary/ adam0323.htm)].

®The Forensic Science Service, Annual Report and Accounts 1999-2000, 25 July 2000,
[http://mww.forensi c.gov.uk/forensic/corporate/annual _rep/annual_report2000.pdf], 20-21.
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standard.” Use of STRs permits faster typing from much smaller amounts of DNA
than VNTRSs. It isalso less expensive, although conversion costs can be high.

Failureto process backlogs may have several consequences. Crimesthat might
be solved with the help of a database match may remain unsolved. That is of
particular concern in cases where aperpetrator islikely to perform additional crimes,
or where awrongly accused person might otherwise be cleared by DNA evidence.
Also, crime-scene samples from unsolved crimes may eventualy be destroyed,
permanently eliminating any possibility of analyzing any DNA evidence.

Cost of Backlog Elimination. The cost of processing backlogs can be
difficult to estimate because of variability in the circumstancesinvolved. Thebacklog
of convicted-offender samplesis much larger than the casework backlog. However,
convicted-offender samples are much less costly to process; typing® can be largely
automated and outsourced. Costs may be substantially reduced if samples can be
outsourced to private laboratories and analyzed in large batches, but costs may be
significantly higher if samples must be processed in smal numbersor by government
forensic laboratories, for example in states with relatively small backlogs. Casework
generaly cannot be automated and can cost thousands of dollars per case, whether
or not it is outsourced. Such estimates do not include the costs of any new
infrastructure that might be required, for example if a laboratory needs to convert
from VNTR to STR technology.

A commission established in 1997 by Attorney General Reno has examined the
backlog problem and other issues. The National Commission on the Future of DNA
Evidence (hereinafter calledthe DNA Commission) recommended that grantsbe used
to rapidly eliminate the backlog, that a common set of STR markers and quality
assurance standards be adopted by laboratories, and that privacy issues be addressed
with regard to outsourcing of samples® The DNA Commission estimated that
approximately 450,000 convicted-offender samples had yet to be processed at the
time of this recommendation, and that 260,000 needed conversion from VNTR to

"VNTRs (variable number of tandem repeats) areakind of genetic marker that varies greatly
from person to person and so can be used to help identify individuals. RFLP (restriction
fragment length polymorphism) refersto the method by which VNTRs are processed. STRs
(short tandem repeats) are genetic markersthat are not as variable as VNTRSs but have other
advantages. They are processed using PCR (polymerase chain reaction) technology.
Although DNA technology continues to advance, the current STR standards are expected to
remain in placefor severa years (see Nationa Commission on the Future of DNA Evidence,
The Futureof DNA Testing: Predictions of the Resear ch and Devel opment Wor king Group,
National Ingtitute of Justice, NCJ 183697 (November 2000), available at
[http://www.0oj p.usdoj.gov/nij/pubs-sum/183697.htm].

8Analyzing DNA to produce a profile is often called DNA typing.

9 National Commission on the Future of DNA Evidence, Recommendation of the National
Commission on the Future of DNA Evidence, [http://www.ojp.usdoj.gov/nij/dnal
codisrc.html], 16 January 2000.



CRS-6

STR profiles. The commission also estimated that if samples were outsourced,
profiling would cost about $50 per sample with current technology. ™

Combining the figures above yields an estimate of approximately $35 millionto
eliminate the convicted-offender backlog. However, that is likely to be low because
of infrastructure needs and other costs, as well asthe variability mentioned above. It
also does not take into account owed samples or unprocessed casework. According
to the Bureau of Justice Statistics, publicly funded forensic laboratories reported a
backlog of 6,800 unprocessed cases for 1997 alone.™*

Funding Options. In appropriating funds for the Department of Justice for
FY 2000 (P.L. 106-113) and FY 2001 (P.L. 106-553),** Congress specified backlog
elimination as one use of the $30 million designated each of those yearsfor state and
local DNA laboratories. In FY 2000, the Office of Justice Programs allocated half of
that funding to address the backlogs. Some states with large backlogs — notably
Virginia (191,750 convicted-offender samples at the end of 1999%), Cdlifornia
(132,000), Florida (55,100), and Illinois (15,500) — have aso allocated millions of
dollars in state funds to address them.

Severa hillsintroduced in the 106th Congress authorized funding specificaly to
eliminate the backlogs. Those introduced during the first half of the first session
provided $30 million to address the convicted-offender backlog (H.R. 2810, S. 254,
S. 899, S. 903"), which had aso beenthe first kind of backlog examined by the DNA
Commission. Those introduced later provided from $60 millionto $170 million over
two or more years to address both the convicted-offender and casework backlogs
(H.R. 3087, H.R. 3375, H.R. 4640, H. R. 5000, and S. 3130). One hill, S. 2859,
provided $100 million over four years for the casework backlog only.

All those billsrequired that applicantssatisfy quality assurance standards. Other
conditions included using state-of-the-art typing methods and providing privacy
protections by restricting accessin amanner Smilar to that specifiedinthe DNA Act,
as described earlier inthisreport. H.R. 2810, H.R. 3087, H.R. 3375, S. 254, S. 899,
S. 903, S. 2859, and S. 3130 required the Department of Justice to develop aplanto
eliminate the backlog(s) addressed in the bills. H.R. 4640 and H.R. 5000 required
states requesting funds to develop individua plans. H.R. 3375 gave preference to
addressing the casework backlogs. H.R. 3375and S. 3130 also required that all work

1ON1J, through its Five Y ear DNA Program (1999-2003), is awarding $5 million per year to
support research with a goa of reducing the cost of processing to $10 per sample over the
next four years, in addition to other objectives (National Institute of Justice, Technology
Development Portfolio: Investigativeand Forensic Sciences, [ http://www.ojp.usdoj.gov/nij/
sciencetech/invest.htm], 16 January 2000).

1 Steadman, Survey of DNA Laboratories, 1.

2For a general discussion of Department of Justice appropriations, see (name redact ed)
Coordinator, Appropriationsfor FY2001: Commerce, Justice, and Sate, the Judiciary, and
Related Agencies, CRS Report RL30509, 11 January 2001.

Data on backlogs are from an FBI survey cited in Adams, Statement.

14See the section on legidation below for descriptions of individua bills.
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on convicted-offender backlogs be outsourced to privatelaboratories. Theother bills
either did not specify the kind of laboratory (H.R. 2810, H.R. 3087, S. 254, S. 899,
S. 903) or explicitly permitted the use of either public or private laboratories (H.R.
4640, H.R. 5000).

The cost of eiminating backlogs depends substantially on economies of scale.
In FY 2000, grants for backlog eimination were awarded to individua states, which
were then each responsible for processing the samples. States with small backlogs
would have higher per-sample costs. Those costs could be reduced significantly if
samples could be pooled for processing. Oneway of doing that isthrough avoucher
system, as provided for in H.R. 4640 and H.R. 5000, whereby states send samplesto
aprivatelaboratory approved by the U.S. Attorney General. That approach can also
reduce state administrative costs and provide more uniform quality assurance.

P.L. 106-546. The DNA Analysis Backlog Elimination Act of 2000 (H.R.
4640, hereinafter called the Backlog Elimination Act) was enacted at the end of the
106™ Congress. It authorizes $45 million in grants over three years to address the
convicted offender backlog and $125 million over four years to eliminate casework
backlogs. It requires that states receiving grants specify qualifying crimes for
inclusion in CODIS and develop individual plans for eliminating the backlogs. It
permits the use of private laboratories and vouchers, includes quality-assurance and
privacy requirements, and contains other provisions discussed later in this report.

See below for a discussion of hearings and other legidative activity on bills
discussed above.

Profiles To Be Included in CODIS

There were two main issues before the 106™ Congress with respect to profiles
included in convicted-offender databases: the kinds of offensesthat should qualify for
inclusion, and authorization of sample collection from offenders. Those issues and
bills that addressed them are discussed below.

Qualifying offenses. Before enactment of the Backlog Elimination Act,
federal law did not specify offenses except as discussed earlier with respect to sexual
felonies. States vary in the crimes for which they collect DNA samplesfor inclusion
indatabases. Qualifying offensesinclude, at aminimum, felony sex crimes, but others
specified by different states include murder, offenses against children, assault and
battery, kidnapping, robbery, and burglary; and some states include all felonies.™
Many collect samples from juveniles convicted of qualifying offenses, most collect
retroactively from incarcerated convicts, and some collect from those previously
paroled or on probation. In Britain, samples can be collected from anyone suspected
of a"recordabl e offense” — any crime punishable by imprisonment, plus certain other
specified offenses — and their profiles added to the national DNA database; the
profile is removed if the person is acquitted.

1> See Adams, Statement, for asummary of qualifying offensesin al 50 states as of March
2000.
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Several states enacted legislationin 2000 that broadens the offensesthat qualify,
and several others considered such legidation.** One argument often made in favor
of such expansion is that offenders often commit more than one kind of crime. For
example, burglary may be a precursor to a violent offense such as rape. While no
definitive studies appear to have been done to test that view, available evidence does
seem to support it. For example, suspects in more serious crimes have sometimes
been identified after being typed in conjunction with lesser offenses. Also, an
examination of Virginia data through June 2000 yielded the following results. The
state DNA database, which contained more than 115,000 profiles of convicted
persons at the time, had yielded more than 180 hits (matches between crimes or
between persons and crimes) since 1993." Virginia profiles those convicted of any
felony offense. About half of the case-to-offender hits identified would have been
missed if the database were limited to violent offenders. Also, nearly half the violent
crimes solved with the help of the database were perpetrated by persons who had
previous property-crime convictions.™®

Some argue that qualifying offenses should be limited only to those, such as
violent crimes, for which DNA evidenceisdirectly relevant. One concerniswhether
broadening the list of qualifying offenses is cost-effective in comparison to other
approachesto solving acrime. Whether it iswill depend on factors such as the cost
of DNA typing and the “hit rate” — how often a person typed for a nonviolent
offense will be matched to another crime. For example, if aprofile cost $50 and the
hit rate were one out of 100 profiles, then the cost per hit would be $5,000. Such
costs will likely continue to decline as the technology improves. Another concern
relates to protection of individua rights and privacy, both of a profiled person and
family members. For example, unlike fingerprints, a DNA sample contains much
moreinformation than that used in making the identification— it containsaperson’s
entire genetic code, and much of that code will be identical in close blood relatives.
A related concern is that specific DNA sequences from markers currently used for
profiling might in the future be found to contain additional information, such as an
association with genes relating to disease or other conditions. However, the access
restrictions that apply to CODIS (42 U.S.C. 14132(b), discussed above) are intended
to provide protections against such broader uses.

Several billsintroduced in the 106" Congress listed specific qualifying offenses
for inclusion in CODIS:

16States enacting such legidation in 2000 include Arizona, Colorado, Florida, Georgia, lowa,
New Jersey, South Carolina, South Dakota, and West Virginia. Otherswheresuch legidation
wasconsidered but either failed or ispending include Alaska, Cdifornia, Connecticut, Hawaii,
Kentucky, Mississippi, New Y ork, North Carolina, Ohio, and Washington.

As of December 2000, 20,000 additional profiles and 100 additional hits had been added to
the figures cited here (Virginia Division of Forensic Science, “DNA Databank Statistics,”
[http://www.dcjs.state.va.us/forensic/DNA_2000_graph.htm], 10 January 2001).

3ource: Dr. Paul Ferrara, Director, Virginia Division of Forensic Sciences, communication
with author, 28 August 2000. See also House Committee on the Judiciary, DNA Analysis
Backlog Elimination Act of 2000, 106" Cong., 2™ sess., 2000, H.Rept. 106-900, Part 1, 24,
34. Thereport aso cites similar figures for Florida (1bid.).
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serious violent felonies (H.R. 2810);

crimes of violence (H.R. 3375, S. 254, S. 899, S. 903);

murder, voluntary manslaughter, and other offensesrelating to homicide (H.R.

4640, H.R. 5000)

kidnapping (H.R. 4640, H.R. 5000);

sexual abuse, sexual exploitation or other abuse of children, transportation for

illegal sexual activity (H.R. 4640, H.R. 5000);

offenses relating to peonage and davery (H.R. 4640);

robbery (H.R. 4640);

burglary (H.R. 2810, H.R. 4640, H.R. 5000);

other felonies as determined by the FBI Director (S. 254, S. 899, S. 903);

all felonies (S. 3130);

acts of juvenile delinquency that would constitute a crime of violence if

committed by an adult (H.R. 3375, S. 254, S. 899, and S. 903);

1 actsof juvenile delinquency that would constitute afelony if committed by an
adult (S. 3130); and

1 attempts or conspiracy to commit offenses covered (H.R. 4640, H.R. 5000).

S. 2783 did not specify particular categories of offenses but expanded coverage
to permit inclusion of juvenile delinquents. H.R. 3375 and S. 2783 also expanded
CODIS to include profiles from samples voluntarily contributed from relatives of
missing persons.” H.R. 357 specified inclusion in CODIS for members of the armed
forces who are convicted of sexua offenses. The House version of H.R. 4205
included offenses committed under the Uniform Code of Military Justice that are
equivalent to seriousviolent felonies. H.R. 4640 also specified certain violent crimes
and other felonies committed on American Indian lands.

Before enactment of the Backlog Elimination Act, federal law did not restrict
the categories of qualifying offenses, although the lack of specific authority to collect
samples (see below) meant that no persons had been profiled in CODIS as aresult of
a federal conviction. Representatives of the Department of Justice expressed
concerns about specifying particular categories of offenses, for reasons similar to
those discussed above with respect to statelaws, and support for inclusionof offenses
committee by juveniles.®

Sample collection. The other issue related to sample collection and
application of CODIS to federal, military, and District of Columbia offenders, both
prisoners and those on supervised release, parole, or probation. Whilethe DNA Act
and Antiterrorism Act authorized inclusion of profiles from such personsin CODIS,
federal law did not expressly authorize collection of samplesfromthem. Severd hbills
authorized such collection and inclusion in CODIS for the offenses specified (H.R.
2810, H.R. 3375, H.R. 4640, H.R. 5000, S. 254, S. 899, S. 903, S. 2783, S. 3130).

¥ A similar provision was included in The Consolidated Appropriations Act of 2000 (P.L.
106-113).

®David G. Boyd, National Ingtitute of Justice, Statement, Hearing on H.R. 2810, H.R. 3087,
and H.R. 3375 [http://www.house.gov/judiciary/boyd0323.htm]; Robert Raben, Assistant
Attorney General, letter to Chairman Hyde, in H.Rept. 106-900, 23-44.
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H.R. 357 and H.R. 4205 authorized collection and inclusion for offenders who are
members of the armed forces.

Hearings. On March 23, 2000, the Subcommittee on Crime of the House
Committee on the Judiciary held ahearing on H.R. 2810, H.R. 3087, and H.R. 3375.
Witnesses from the Department of Justice and state forensic laboratories expressed
strong support for the objectives of those hills. A representative of the American
Civil LibertiesUnionexpressed concerns about protection of privacy, nonforensic use
of samples and profiles, and the potential expansion of qualifying offenses.

Legislative Action. H.R. 4640 was introduced on June 12, 2000, and
contained provisions similar to several in the three bills that were the subject of the
hearing. The bill was marked up by the Subcommittee on Crime on June 15, and by
the full committee on July 26. It passed the House under suspension of the rules on
October 2. The House-passed version contained severa differences from the bill as
introduced, including increased funding for eliminationof both convicted-offender and
casework backlogs, increased flexibility in how funds can be used for backlog
elimination, expansion of the list of qualifying offenses, and addition of provisions
relating to privacy protection. Thebill was passed by the Senate on December 6 with
the addition of a sense of Congress amendment on postconviction DNA testing. The
amended bill passed the House on December 7 and was signed into law on December
19.

P.L. 106-546. The Backlog Elimination Act provides for collection of DNA
samples for inclusion in CODIS from federal, military, and District of Columbia
offenders who have committed qualifying crimes. Qualifying federal and military
offenses include murder, kidnapping, certain sexual offenses, offenses relating to
peonage or davery, robbery, burglary, those and certain other offenses committed on
American Indian lands, and attempts or conspiracy to commit covered offenses.

Postconviction DNA Testing

One use of DNA evidence that has gained substantial prominence is to help
exonerate a wrongfully convicted person. In criminal investigations where DNA
evidence is used, it has been reported to exclude initial suspects in approximately
one-quarter of cases.* If the DNA profile of a suspect does not match that from an
evidence sample, the suspect cannot bethe source of the evidence. Inmany instances,
that meansthat the suspect cannot have perpetrated the crime, evenif other evidence,
such as eyewitness testimony, isincriminating. For many cases, especially those that
weretried beforethe mid-1990s, DNA technology was not available at the time of the
trial. In others, the technology that was available was not sensitive enough to
produce usable profiles from the evidence. In more than 60 cases, wrongfully
convicted persons have subsequently been exonerated through the application of
modern DNA -identification techniques; in some of those cases, the DNA analysis has

2 ouis J. Freeh, Ensuring Public Safety and National Security Under the Rule of Law: A
Report to the American People on the Work of the FBI 1993 - 1998, Federal Bureau of
Investigation, 2000, 36, availableat [http://www.fbi.gov/library/5-year/SY R _report_.PDF].
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also aided inthe identification of the actual perpetrator.?? Such wrongful convictions
are of particular concern in cases where a sentence of death was imposed, and
concerns about some death-penalty cases has tended to amplify the attention paid to
the potential importance of postconviction DNA testing. However, as of January
2001 there were no cases where a person had been shown through DNA evidence to
have been wrongfully executed.

Difficulties in Obtaining Postconviction Testing. Attorney Genera
Reno established the DNA Commission specifically in response to a 1996 National
| nstitute of Justice report on postconvictiontesting.? 1n 1999 the commission issued
areport on postconviction testing that included recommendations to prosecutors,
defensecounsel, thejudiciary, victim assistanceunits, and laboratory personnel.2* The
report discussed the difficult legal issues often raised by postconviction testing, and
pointed out that “postconviction requests for testing do not fit well into existing
procedural schemes or established constitutional doctrine.”? However, it did not
specifically address possible legidative solutions, but the commission did consider
model legidation separately (see below).

Several factors may make postconviction testing difficult in many cases. First,
few states permit motions for anew trial, based on newly discovered evidence, more
than three yearsafter conviction (whichisthe current federal limit, F.R. Crim. P. 33),
and in most the time period islessthan one year. There are several reasons for such
limits, among them that the value and reliability of testimony and other evidence often
diminishes over time. However, DNA evidence, if properly collected and stored, is
very stable and can often be analyzed with probative results many years after it was
initialy deposited. Many cases of postconviction exoneration have in fact involved
tests done severa years after the triad. Also, as a result of improvements in the
technology, DNA evidence hasbecome and may continueto become morerather than
less probative with the passage of time. A second factor is that the evidence
containing DNA will often already be in the possession of the government — it isnot,
therefore, what would normally be considered new evidence. A third factor is that
DNA testing of casework samples can be expensive, and many of the prisoners who
might seek it are indigent. Fourth, policies on the preservation of evidence vary
among jurisdictions, and in some the evidence in a case may be destroyed after
appeals are exhausted. 1n such cases, opportunities for testing would be lost.

State Laws. Some states have established a statutory right to postconviction
DNA testing. 1n 1994, New Y ork amended state law to authorize such testing for
DNA evidence secured in connection with the tria if there is a “reasonable

22 Edward Connors and others, Convicted by Juries, Exonerated by Science: Case Studies
inthe Use of DNA Evidence to Establish Innocence After Trial, National Institute of Justice
Report NCJ161258, June 1996, available at [http://www.ncjrs.org/pdffiles/dnaevid.pdf].

Z|bid.

#Nationa Commission on the Future of DNA Evidence, Postconviction DNA Testing:
Recommendations for Handling Requests, National Institute of Justice, NCJ 177626
(September 1999), available at [http://www.ojp.usdoj.gov/nij/pubs-sum/177626.htm]

Slbid, xiv.
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probability” that the resultsof such testing, had they been admitted at thetrial, would
have led to a verdict more favorable to the defendant (C.P.L. Sec. 440.30(1-a)).
However, testing is available only to defendants convicted before January 1, 1996.

Since 1998, Illinois (725 1.L.C.S. 5/116-3) has permitted postconviction testing
for evidence secured in relation to the trial but which was not tested because the
particular technology requested by the petitioner was not available at that time. The
defendant must present a prima facie case® that identity was at issuein the trial and
“the evidenceto be tested has been subject to achain of custody sufficient to establish
that it has not been substituted, tampered with, replaced, or altered in any material
aspect.” Additional requirements are that “the result of the testing has the scientific
potential to produce new, noncumulative evidence materially relevant to the
defendant’s assertion of actual innocence,” and the testing employs a generally
accepted scientific method.?” Illinois separately enacted legisation (725 I.L.C.S.
5/116-4) in June 2000 extending the length of time that the state must retain physica
evidence after aconviction. Delaware (S.B. 329) enacted asimilar statute, effective
September 2000, which, however, provides atime limit on motions of 3 years after
conviction. Tennessee (H.B. 2490) enacted asimilar statute, effective July 2000, that
applies only to capital murder cases.

An Arizona law on postconviction testing (A.R.S. Sec. 13-4240) became
effective in July of 2000. It is very similar to a model statute drafted by the DNA
Commission. It appliesto cases where evidence that is “related to the investigation
or prosecution” and that may contain DNA is “in the possession or control of the
court or the state,” isin acondition that allows DNA testing, and was not previousy
tested or “was not subjected to the testing that is now requested and that may resolve
an issue not previoudy resolved by the previous testing.” Testing is mandatory if a
“reasonable probability existsthat the petitioner would not have been prosecuted or
convicted if exculpatory results had been obtained,” and it is discretionary if a
reasonable probability existsthat either it will produce exculpatory evidence or “the
verdict or sentence would have been more favorable” to the petitioner if the results
had been available at thetrid. Inthelatter case, the petitioner may berequired to pay
for thetesting. The law aso permits appointment of counsel for indigent petitioners.
Evidence must be preserved “during the pendency of the proceeding,” and sanctions
can be imposed for intentional destruction. The law aso provides for obtaining
“elimination samples’ from third parties. In the event that a postconviction test

%A prima facie caseis onethat on its own meritsis adequateto prevail unless the opposition
specifically presents evidence to disprove it (Oran’s Dictionary of the Law,
[http://mww.|awoffice.com/pathfind/orans/orans.asp)).

Z'Thisis known as the general -acceptance standard for scientific evidence, or Fryetest (from
the 1923 case, Frye v. United Sates, 293 F. 1013, in which the standard was first
articulated). The main aternative to Frye is known as the sound-methodology, or Daubert,
test (from Daubert v. Merrell Dow Pharmaceuticals, 113 S.Ct. 2786), a broader and less
restrictive standard, based on the Federal Rules of Evidence, that was prescribed by the U.S.
Supreme Court in 1993. In considering a motion for postconviction DNA testing, a court
would rely on such standards to determine whether to alow the use of any new DNA
technology that might be requested. Nonfederal jurisdictions vary in the standards they use,
and the standards are continuing to evolve.
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excludes aconvicted person as the source of the DNA evidence, elimination samples
may be needed to determine if the source was a known third party, such as a
consensual sex partner or a codefendant, rather than an unknown perpetrator.?®

A Cdlifornialaw (S.B. 1342) that became effective in September 2000 permits
aconvicted person who isincarcerated to request DNA testing. It requirestesting if
the court finds the following: The evidence to be tested is available, in testable
condition, has been subject to a sufficient chain of custody, and has not been tested
or would yield more “discriminating or probative” resultswith the testing requested;
identity was or should have been at issue in the case; the convicted person makes a
prima facie showing that the evidence is material to the identity of the actual
perpetrator or accomplice or certain other factors, the results would “raise a
reasonable probability” that the verdict or sentence would have been more favorable
to the convicted person had the results been available at trid; the testing employs a
generally accepted scientific method; and the request is not Smply a delaying tactic.
The court may aso consider evidence that was not introduced at the trial. The law
also permitsthe stateto pay for testing and to appoint counsel for indigent petitioners.
Biological evidence from a criminal case must be retained while anyone remains
incarcerated in connection with the case, unlessthe government first provides notice
and an opportunity to request DNA testing . The law will remain in effect through
2002.

Some other states also enacted legidation in 2000 relating to postconviction
testing. For example, alaw passed in Oklahoma permits indigent persons convicted
of a felony offense to request a DNA test from the Oklahoma Indigent Defense
System. Resulting claims of “factual innocence’ are then presented to “the
appropriate prosecutorial agency....Factua innocence requires the defendant to
establish by clear and convincing evidence that no reasonable jury would have found
the defendant guilty beyond areasonable doubt in light of the new evidence’ (22 O.S.
1371.1). Thelaw stipulates that persons who are not incarcerated are not required
to provide samples, in contrast to the Arizonalaw’ sprovisionon eliminationsamples.
Also, Washingtonstate enacted alaw (S.H.B. 2491) authorizing postconvictionDNA
testing for convicted persons who are sentenced to lifeimprisonment or death “if the
DNA evidence was not admitted into evidence because it did not meet acceptable
scientific standards or the testing technology was not sufficiently developed to test
DNA inthe case.” Requests are submitted to local prosecutors, who review them
“based on the likelihood that the DNA evidence would demonstrate innocence on a
more probable than not basis.” Connecticut (PA 00-80) now permits at any time a
motionfor anew trial based on DNA evidencethat was not “ discoverable or available
at the time of the original trial.”

Current Federal Legislation. There are currently no federal laws that
specifically providefor postconvictionDNA testing. However, several billsproviding
for it or addressing related issues were introduced in the 106™ Congress. Legidative
provisions in those bills address severa questions atogether:

1 Can previoudly obtained evidence be submitted to testing?

ZDNA Commission, Postconviction DNA Testing, 39.
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Should the chain of custody for the evidence be a factor?

Should retesting of evidence with newer technology be permitted?

Must the evidence be potentially exculpatory?

For what time period should postconviction testing be permitted?

Should the government be required to preserve evidence that might contain
DNA?

How should testing and counsel be paid for?

Should exonerated persons receive compensation?

Should the provisions apply to states?

Those guestions and the provisions addressing them are discussed below.

Evidence previously obtained. A potentia gap in current legal procedure
was identified by the DNA Commission. In many cases, any testing that might be
done would be on materials that had been obtained as part of the origina
investigation, which is arguably not new evidence. Ensuring that a wrongfully
convicted person has a fair opportunity to prove actual innocence might require
legidation to provide specifically for testing such materials.

Most of the bills addressing postconvictiontesting applied only to evidence that
was previoudy obtained. The kind of evidence specified varied somewhat. Some
applied to evidence that was specifically secured in relation to the trial (H.R. 3233,
S. 1700) or to the investigation or prosecution (H.R. 4980, H.R. 5000, S. 3130) that
resulted in conviction, while others applied more broadly to evidence that is related
to the prosecution (S. 2859) or to the investigation or prosecution (H.R. 4078, H.R.
4167, S. 2690). Those alternatives could be subject to different interpretations by
courts.

Onehill referred to new postconviction DNA evidence: H.R. 4162 applied only
to death penalty cases and provided the opportunity “to produce any exculpatory
DNA or smilar evidence which was not available to that individua at the time of the
trial that resulted in the sentence of death.” S. 2463 also applied only to death penalty
cases. It did not provide specifically for postconviction testing but rather for the
establishment of a National Commission on the Death Penalty. The commission
would examine several topics, including “[p]rocedures to ensure that persons
sentenced to death have access to forensic evidence and modern testing of such
evidence, including DNA testing, when such testing could result in new evidence of
innocence.”

Retesting. Insome cases, DNA typing might not have been performed at all
during the original investigation or trial, and in others, it might have been done but
proved inconclusive. One issue associated with the possibility of retesting using
newer technologiesishow useful the resultsare likely to be. For example, the result
of the original test might have been inconclusive because there wastoo little DNA to
produce a usable profile with the technology used. In such a case, aretest with a
more sensitive technology might show that the DNA did not come from the person
convicted of the crime. 1f the DNA could have come only from the true perpetrator,
such asin many rape cases, then the person convicted could not have committed the
crime. Alternatively, theoriginal test might have yielded strong identifying evidence,
such as a coincidental-match probability of one in billions. In that case, a new test
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would be very unlikely to provide results favorable to the defendant. Another
possibility would be that the DNA in the evidence did not come from the convicted
person but nevertheless was not exculpatory. For example, as tests become more
sendgitive, it is increasingly possible that DNA from persons unconnected with the
crime will be found, asis often the case with fingerprints.

Severa hills would have permitted the typing of evidence that was available at
the trial but not tested for DNA or that was originally analyzed with older DNA
technology. Some limited retesting to situations where the technology was not
previoudy avallable (H.R. 3233, S. 1700, H.R. 4980, S. 3130). Others provided for
retesting where new techniques could “provide a reasonable likelihood of more
accurateand probativeresults’ (H.R. 4078, H.R. 4167, S. 2690). H.R. 5000 required
that the evidence not have been subject to thetesting that isbeing requested. S. 2859
required that retesting be able to resolve an issuethat previous testing did not. H.R.
3233 required that the testing to be done use amethod “ generally accepted within the
relevant scientific community.”

Potential for exculpation. Most public attention has focused on the use of
DNA evidence to demonstrate actual innocence of the crime for which a person was
convicted because he or she was mistakenly identified, such as through eyewitness
testimony. One issue is whether postconviction testing should apply only to such
cases or more broadly. For example, had DNA evidence been introduced at trid, it
might in some cases have led to alighter sentence. However, thereisaso aconcern
that such broadening could lead to meritless claims that would waste resources.

The bills that were introduced in the 106™ Congress took several different
approachesto thisissue, requiring that test resultscould potentially produce evidence
that

is new, noncumulative and materialy relevant to the assertion of innocence
(H.R. 3233, S. 1700);

isnoncumulative, excul patory, and relevant to the claim of wrongful conviction
or sentencing (H.R. 4078, H.R. 4167, S. 2690);

if favorable, “no reasonabl e finder of fact would have found the applicant guilty
beyond areasonable doubt,” or would result inamandatory sentencereduction
(H.R. 4980); or

would, assuming exculpatory results, establish innocence of the crime for
which the person was convicted or of uncharged conduct in cases where that
would lead to a mandatory sentence reduction (H.R. 5000 and S. 3130).

One bill (S. 2859) provided, like the Arizona statute, for both mandatory and
discretionary testing. Testing would be mandatory if the court found a reasonable
probability that the requester would not have been prosecuted or convicted if the
results of the test, had they been avallable, were exculpatory. It would be
discretionary if there were a reasonable probability that the outcome of the
prosecution or sentencing would have been more favorable to the requester.

Some hills further required that requests for testing be made to demonstrate
actual innocence rather than to delay punishment (S. 2859, H.R. 5000, S. 3130).
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Also, some required that identity was an issue at the trial that resulted in conviction
(H.R. 3233, H.R. 5000, S. 1700, S. 3130).

The requirements placed on the petitioner also varied. Some required a
petitioner to present aprimafacie showing that identity wasat issue (H.R. 3233, H.R.
5000, S. 1700, S. 3130) and that the chain of custody was sufficient (H.R. 3233, S.
1700) or that results, if exculpatory, would establish actual innocence (H.R. 5000, S.
3130). Some required the petitioner to specifically identify the evidence to be tested
and to present a theory of defense (H.R. 5000, S. 3130). Some also contained
provisions for assessing penaltiesin response to perjurious applications (H.R. 5000,
S. 3130).

Time limits. The stability of DNA means that it can provide usable profiles
even after severa years, as has been demonstrated in many cases of postconviction
exoneration. Rule 33 of the Federal Rules of Criminal Procedure currently permits
amotion for anew trial, based on newly discovered evidence, within three years of
theverdict. A study sponsored by the National Institute of Justice® found that for 28
convicted persons who were later exonerated through DNA testing, the average
length of time served was aimost 7 years. However, as the technology becomes
increasingly available and sophisticated over the next few years, the potential utility
of providing for postconviction testing long after the original trial may decrease
substantially, especialy for previoudy obtained evidence.

Some bills did not specify time limits during which a convicted person may
petition for analysis of DNA evidence (H.R. 3233, H.R. 4162, H.R. 4980, S. 1700).
Some expressy permitted such a petition at any time (S. 2859) or at any time after
conviction (H.R. 4078, H.R. 4167, and S. 2690). Two took a different approach,
providing for postconviction testing during the 30 months after becoming law (H.R.
5000, S. 3130).

Chain of custody. The integrity of the custody chain® for evidence to be
tested is vital to ensuring accurate results. If it is not properly maintained after
conviction, the evidence could be compromised. Also, if evidence has not been
properly stored, any DNA present might have deteriorated and not produce usable
results. Some bills specifically required that the evidence was subject to a sufficient
chain of custody (H.R. 3233, H.R. 5000, S. 1700, S. 3130). Others required that
evidence be in the actual or constructive possession of the government (H.R. 4078,
H.R. 4167, S. 2690) or in the possession (H.R. 5000, S. 3130) or possession or
control (S. 2859) of the Government or the court. One required that evidence bein
good enough condition to permit testing (S. 2859). Several also had specific
provisions relating to evidence preservation.

Evidence preservation. The dstability of DNA evidence, and its
demonstrated ability to exonerate awrongfully convicted person even severa years

#Connors, Convicted by Juries, 12.

¥ The chain of custody of a pieceof evidenceis the completehistory of its possession fromthe
time it was originally received. (Oran’s Dictionary of the Law, [http://www.lawoffice.
com/pathfind/orans/orans.asp)).
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after conviction, raise the question of whether provisions should be made specifically
to preserve evidence that might contain DNA. Otherwise, the evidence might not be
stored inaway that preserves DNA or it might be destroyed while aconvicted person
isgtill incarcerated for the crime. In at least one case,* evidencethat had been dated
for destruction was instead tested and proved excul patory.

Some bhills required that the government preserve evidence that might contain
DNA whileaconvicted personremainsincarcerated, unlessit first providesnoticeand
an opportunity to request DNA testing (H.R. 4078, H.R. 4167, S. 2690, S. 2859).
One required that reasonably necessary steps be taken to preserve such evidence
during incarceration (H.R. 4980). Others prohibited destruction for 30 months after
enactment of thelegidationin casesin which the convicted personisincarcerated and
identity was at issue during the trial (H.R. 5000, S. 3130). Some did not explicitly
addressthe issue of evidence preservation (H.R. 3233, H.R. 4162, S. 1700, S. 2463).

Costs. Casework can cost several thousand dollars per case to analyze, and
many convicted persons who might request such analysesareindigent. Such persons
would not likely be able to pay for testing or to afford counsel. Several billsprovided
for government payment, for indigent federal convicts, of the costs of DNA tests
(H.R. 4078, H.R. 4167, H.R. 4980, H.R. 5000, S. 2690, S. 2859, S. 3130) and
provision of counsel (H.R. 4078, H.R. 4167, S. 2690, S. 2859, S. 3130). Someaso
required states receiving Byrne formula grantsto provide counsel in capital cases and
provided grantsto help provide such defense services (H.R. 4078, H.R. 4167, and S.
2690).

Compensation. According to the DNA Commission, only 14 states and the
District of Columbia providefor compensationto wrongfully convicted persons. The
maximum award under federal law is $5,000 (28 U.S.C. 2513). Some billsincreased
the maximumaward for unjust convictionand imprisonment to $100,000if the person
was sentenced to death and $50,000 per year for other cases (H.R. 4078, H.R. 4167,
and S. 2690). They also required that states requesting federal assistance for the
construction of correctional facilitiesprovideprocedureswhereby apersonwrongfully
convicted and sentenced to death could collect damages.

Application to states. Only afew states currently provide specifically for
postconviction DNA testing, as discussed above. The adoption of provisions in
federal law could provide an impetus for states to implement smilar procedures.
Also, federal law could include specific guidelines or grant-eligibility requirementsto
encourage states to adopt such procedures. In addition, some proponents of
postconviction DNA testing argue that there are constitutional grounds for making
it available in state courts.

Some billsapplied only to federal courtsand would have amended Title 18 of the
U.S. Code, deding withfederal criminal procedures (H.R. 3233, H.R. 4980, S. 1700,
H.R. 5000, S. 3130). Otherswould have amended the federal judicia codein Title
28 (H.R. 4078, H.R. 4167, S. 2690, S. 2859) and contained provisions encouraging
states to provide postconviction DNA testing by amending requirements for DNA

3ICited in Connors, Convicted by Juries, 49-51.
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|dentification Grants (42 U.S.C. 3796kk-2); Drug Control and System Improvement
Grants (42 U.S.C. 3753(a)(12)), which are Byrne-program block grants; and Public
Safety and Community Policing (COPS) Grants (42 U.S.C. 3796dd-1(c)).** The
revisions required participating states to make postconvictiontesting available and to
preserve biological evidence. One bill (S. 3130) required states, to be eligible for
grants to eliminate convicted-offender backlogs (see section on sample backlogs
above), to provide for postconviction testing in a manner consistent with the
provisions of the bill. Some bills also explicitly prohibited states, on constitutional
grounds, from denying access to postconviction DNA testing if thereisareasonable
probability that a favorable result could establish that the person was wrongfully
convicted or sentenced (H.R. 4078, H.R. 4167, and S. 2690). One bill would have
imposed a moratorium on both federal and state executions until postconviction
procedures were established that met the standards laid out in the bill (H.R. 4162).

Hearings. Both the Senate Committee on the Judiciary (June 13, 2000) and
the House Subcommittee on Crime of the Committee on the Judiciary (June 20) held
hearings on postconviction testing. Witnesses at both hearings included state
attorneys general, district attorneys, defense lawyers, and persons who had been
exonerated by postconviction DNA testing. Concerns expressed by some witnesses
about federal legidation on postconviction testing included the possibility of
prolonging the appeal process unnecessarily, producing additional traumafor victims
and their families, interfering with state sovereignty by forcing changesto established
state procedures, and the potentially high costs and other impacts of testing and
related activities, including preservation of evidence. Some noted that the impacts of
such factors will depend on the breadth of the standards that are established for
permitting motions for postconviction testing — that abuse and erroneous
exoneration is less likedy with narrower standards. Other witnesses held that
postconvictiontesting can ensuretheintegrity of the judicia process without placing
undue burdens on it, and that federal legidation is required to ensure that testing is
available with appropriate standards in al states.

No hills specifically addressing the issues discussed in this section were enacted
in the 106™ Congress. However, the Backlog Elimination Act contains a provision
indicating the sense of Congress that grantsto states for forensic science should be
conditioned on the provision of postconviction DNA testing by those states, and that
Congress should work with states to ensure that defendants in capital cases have
competent counsel.

Other Issues

Funding. From FY1996-FY 1999, Congress appropriated more than $30
million for DNA ldentification grants authorized through FY 2000 under the DNA
Act. The purpose of those discretionary grants was to improve the DNA-anaysis

¥ See (nameredaded), Crime Control Assistance Through the Byrne Programs, CRS
Report 97-265, 8 August 2000; and David L. Teadey and (name redacted), The Community
Oriented Policing Services (COPS Program: an overview, CRS Report 97-196, 7
September 2000.
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capabilities of state and local forensic laboratories.® For FY 2000 and FY 2001,
Congress appropriated $30 million each year, under authorization provided by the
Crime ldentification Technology Act, for the Crime Laboratory Improvement
Program (CLIP), to support those activities and general forensic science capabilities
of the laboratories, and for backlog elimination grants.®

In additionto the backlog eliminationfunding contained in billsdiscussed earlier,
severa hills provided more broadly for federa funding in support of DNA analysis.
H.R. 3144, S. 1760, and S. 2783 authorized Law Enforcement Technology grants,
under the COPS program,® which could be used, among other purposes, for
developing and improving state and local DNA-anaysis capabilities. H.R. 2340 and
S. 1196 established a program of Forensic Sciences Improvement Grantsto statesto
improve their forensic science services, and authorized $768 million over 5 yearsfor
thoseformulagrants. S. 9 would have extended authorization of DNA Identification
Grants through FY 2002.

Office of Science and Technology. H.R. 4403 would have established
within the Office of Justice Programs a separate Office of Science and Technology,
which would assume the functions of the current Office of Science and Technology
at the National I nstituteof Justice. Itsdutieswouldincluderesearch and devel opment
of DNA technologies.

Statutes of limitations. The stability of DNA evidence has led to
exoneration in some cases severa years after conviction. That same stability also
raisesthe possibility of identifying perpetratorsyearsafter acrime hasbeencommitted
— even after the statute of limitations for a crime has expired. That has led some
states to consider extending statutes of limitations for some crimes, and it has led
prosecutorsin some casesto seek “ John Doe” indictmentsof unknown persons, based
onthe DNA profiles obtained from crime-scene evidence.®* Thebillsdiscussedinthis
report did not addressthisissue, except that H.R. 4640, asintroduced, provided that
astate plan to address casework backlogs may include cases for which the statute of
limitations has expired. That provision was later deleted.

*There are approximately 120 publicly funded crime laboratories in the United States.
3CLIP provides up to 90% of the cost of aproject, and DNA | dentification grants up to 75%.

*For a genera discussion of this program, see David Teadey and JoAnne O’ Bryant, The
Community Oriented Policing Services (COPS) Program: An Overview, CRS Report 97-
196.

¥California has enacted legidation (AB 1742) that extends the statute of limitations for
certain sex crimes from 6 to 10 years. However, it did not become effective until a
postconviction testing bill (SB 1342) became law — see section on postconviction testing
above. Connecticut (PA 00-80) has extended the statute of limitationsto 20 years for sexual
assaultsfor whicha DNA profile of the perpetrator is obtained from the evidence. Colorado
has enacted legidation (HB 1216) that permitsindictment of an unnamed offender onthebasis
of the person’ sDNA profile. Delaware (SB 329) has extended the statute of limitationsto 10
yearsfor crimes wherethe prosecution isbased on DNA evidence. Minnesota (HB 2688) has
eliminated the statute of limitationsfor certain sex crimeswherethereis physical evidencethat
can betested for DNA.
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Expungement of DNA Records. Current federal law relating to CODIS
doesnot contain specific provisions providing for (1) theremoval of the DNA profiles
of a convicted personif the conviction is overturned or (2) the destruction of blood
or other DNA samples taken from a convicted person in such acase, or (3) removal
of profiles, taken from crime scene evidence, of persons who are not suspects. State
laws vary in their provisions with respect to such expungement.®” Several of the bills
discussed in this report addressed situation (1); they contained provisions for
removing DNA identification records and anayses in the event of an overturned
conviction or related event (H.R. 2810, H.R. 3375, H.R. 4205, H.R. 4640, H.R.
5000, S. 254, S. 899, S. 903, and S. 3130). Supporters of expungement provisions
argue that they are necessary for protection of the individual rights and privacy of
innocent persons.®®  Opponents argue that DNA records should not be treated
differently than fingerprints, which are normally not subject to expungement, and that
existing safeguards make expungement unnecessary to protect privacy and prevent
misuse®® P.L. 106-546 provides for expungement of records if a conviction is
overturned.

Legislation

The following laws, enacted in the 106™ Congress, contain provisions relating to
DNA evidence:

P.L. 106-113. Departments of Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act, 2000. Designated $30 million for state and
local DNA laboratories, under programs authorized by the Crime Identification
Technology Act of 1998 (P.L. 105-521). DOJ alocated half of that funding to
address backlogs. Signed into law, November 29, 1999.

P.L. 106-553. Departments of Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act, 2001. Designated $30 million for state and
local DNA laboratories, under programs authorized by the Crime Identification
Technology Act of 1998 (P.L. 105-521), to be used for backlog elimination and
laboratory improvement. Signed into law, December 21, 2000.

P.L. 106-546. DNA Anaysis Backlog Elimination Act of 2000 (H.R. 4640 —
McCollum). Provides $170 million over four years to assist states in analyzing
convicted-offender and casework samples. Expands CODIS to include criminal
offensescommitted under Federa law, UCMJ, and DC Code. Requiresestablishment
of qudifying offenses, to include kidnapping, offenses relating to homicide or to
peonage or davery, certain sexual offenses, robbery or burglary, certain offenses

$’Michelle Hibbert, “DNA Databanks: Law Enforcement’s Greatest Surveillance Tool ?’
Wake Forest Law Review 34 (1999): 808-812.

¥Expungement provisionsin S. 254 apply only to juveniles.
*Hibbert, “DNA Databanks,” 812, 816-817.
“0 Boyd, Satement; Raben, letter in H.Rept. 106-900, 38.
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committed on American Indian Lands, and attemptsor conspiracy to commit covered
offenses; authorizes collection of samples from those convicted. Specifies privacy
protections, adherence to quality-assurance standards, and expungement of records
if convictionisoverturned. Indicates sense of Congressthat states should providefor
postconviction DNA testing and competent defense counsel in capital cases.
Introduced June 12, 2000; referred to Committees on the Judiciary and Armed
Services. Ordered reported, with amendments, by Judiciary, July 26. See H.Rept.
106-900, Part |I. Discharged by Armed Services, September 26. Passed House,
amended, October 2. Passed Senate, amended, December 6. House agreed to Senate
amendment, December 7. Signed by President, December 19, 2000.

Thefollowing bills, introduced in the 106" Congress, were not enacted (except H.R.
4205, from which provisions relating to DNA evidence were deleted before
enactment).

H.R. 357 (Conyers). Violence Against Women Act of 1999. Required anyone
convicted by court-martial of asexual offenseto provideaDNA samplefor inclusion
in CODIS. Contained other measures to help prevent violence against women.
Introduced January 19, 1999; referred to the Committees on the Judiciary, Education
and the Workforce, Ways and Means, Commerce, Banking and Financial Services,
Armed Services, and Government Reform.

H.R. 1501 (M cCollum). Consequencesfor Juvenile Offenders Act of 1999. See S.
254. Introduced April 21, 1999; reported by Crime Subcommittee of Committee on
the Judiciary, April 22. Passed House, amended, June 17, 1999. Senate amended,
passed, and appointed conferees, July 28, 1999. House appointed conferees, July 30,
1999.

H.R. 2340 (Bishop)/S. 1196 (Coverdell). National Forensic Sciences|mprovement
Act of 1999. Provided $768 million over 5 yearsfor Forensic Sciences Improvement
Grants, which are formula grantsto states to improve their forensic science services.
S. 1196 introduced June 9, 1999, H.R. 2340 introduced June 24, 1999; referred to
Committee on the Judiciary.

H.R. 2810 (Kennedy). Violent Offender DNA Identification Act of 1999. Required
voluntary plan, and provided $30 million over two years, to assst state and local
forensic laboratories to eiminate convicted-offender backlog. Expanded CODIS to
include criminal offenses committed under Federal law, Uniform Code of Military
Justice (UCMJ), and District of Columbia (DC) Code. Required establishment of
quaifying criminal offenses, to include serious violent felony or burglary; authorized
collection of samples from those convicted. Specified privacy protections and
adherence to quality-assurance standards. Introduced June 8, 1999; referred to
Committees on the Judiciary and Armed Services. Hearings held by Judiciary
Subcommittee on Crime, March 23, 2000.

H.R. 3087 (Weiner). DNA Backlog Elimination Act. Required voluntary plan, and
provided $60 million over two years, to assist state and local forensic laboratoriesto
eliminate convicted-offender and casework backlogs. Specified privacy protections
and adherenceto quality-assurance standards. Introduced October 14, 1999; referred
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to Committee on the Judiciary. Hearings held by Judiciary Subcommittee on Crime,
March 23, 2000.

H.R. 3144 (Weiner)/S. 1760 (Biden). Providing Reliable Officers, Technology,
Education, Community Prosecutors, and Training In Our NeighborhoodsAct of 1999
or PROTECTION Act. Authorized use of COPS grants for, among other purposes,
enhancing law enforcement access to new technologies, including developing and
improving state and local DNA-analysis capabilities. S. 1760 introduced October 21,
1999, H.R. 3144 introduced October 25, 1999; referred to Committee on the
Judiciary.

H.R. 3233 (Jackson)/S. 1700 (Durbin). Right to Use Technology in the Hunt for
Truth Act or TRUTH Act. Amended federal criminal procedureto allow acourt, on
amotion by defendant, to order DNA testing of evidence secured in relation to trial
but not tested because the technology was not available. Required defendant to
present primafacie case that identity was an issue at trial and that the evidence was
subject to a sufficient chain of custody. Directed court to allow testing if it
determined that results had potential to produce evidence materidly relevant to
defendant’ s assertion of innocence, and that testing requested employed a scientific
method generally accepted within relevant scientific community. S. 1700 introduced
October 6, 1999, H.R. 3233 introduced November 5, 1999; referred to Committee
on the Judiciary.

H.R. 3375 (Gilman). Convicted Offender DNA Index System Support Act.
Required plan, and provided $79 million over two years, to assist state and local
forensic laboratories to eliminate convicted-offender and casework backlogs. Gave
preference to states that had developed programs for anayzing samples from cases
with no suspects. Required that analysis of convicted-offender samples be performed
by private laboratories. Expanded CODIS to include information from relatives of
missing persons and to crimina offenses and acts of juvenile delinquency committed
under Federal law, UCMJ, and DC Code. Required establishment of qualifying
offenses, to include crimes of violence and equivaent juvenile offenses; authorized
collection of samples from those convicted. Specified privacy protections and
adherence to quality-assurance standards. Introduced November 16, 1999; referred
to Committees on the Judiciary and Armed Services. Hearings held by Judiciary
Subcommittee on Crime, March 23, 2000.

H.R. 4078 (Hastings)/H.R. 4167 (Delahunt)/S. 2690 (Leahy). Innocence
Protection Act of 2000. Amended federal judicia code to permit a person convicted
in afederal court to apply at any time for DNA testing of evidence related to the
investigation or prosecution, in the possession of the government, and either was not
tested or could beretested with new technol ogy that will likely provide moreaccurate
and probative results. Directed court to order testing if it determinesthat resultsmay
produce excul patory evidencerelevant to applicant’ s claim of wrongful convictionor
sentencing. Required preservation of relevant biological evidence while person was
incarcerated, with exceptions. Provided for government funding of testing and
counsel for indigent applicants. Established posttesting procedures. Required states,
to be eligible for DNA Identification or Byrne grants, to provide for postconviction
testing, evidence preservation, and competent legal services for indigent persons in
capital cases; and prohibited denial by a state of request for postconviction testing, if
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criteria were met. Provided for compensation for wrongfully convicted persons.
Specified privacy protections and adherence to quality-assurance standards. H.R.
4078 introduced March 23, 2000, H.R. 4167 introduced April 4; referred to
Committee on the Judiciary. Hearings held by Judiciary Subcommittee on Crime,
June 20. S. 2690 introduced June 7, 2000; referred to Committee on the Judiciary
(seedso S. 2073, introduced February 10, 2000).

H.R. 4162 (Jackson). Accuracy inJudicial Administration Act of 2000. Established
moratorium on executions and directed Attorney General to prescribe standards to
provide overwhelming confidence that innocent parties would not suffer death
penalty, including proceduresto assurethat aperson convicted of capital offense had
opportunity to produce exculpatory DNA or smilar evidence not available at time of
trial. Moratorium would have ended on the later of seven years after enactment or
establishment of approved standards and procedures. Introduced April 14, 2000;
referred to Committee on the Judiciary (see aso H.R. 3623, introduced March 27,
2000).

H.R. 4205 (Spence). Floyd D. Spence Nationa Defense Authorization Act for Fiscal
Year 2001. Authorized appropriations for FY 2001 for defense activities of
Departments of Defense and Energy, and other purposes. House version expanded
CODI S to include offenses committed under UCMJ that were equivalent to serious
violent felonies and authorizes collection of DNA samples from offenders. Senate
version and enacted hill (H.R. 5408, P.L. 106-398) did not include that provision.
Introduced April 6, 2000; referred to Committee on Armed Services; reported with
amendments, May 12; passed House May 18. Passed Senate July 13, with
amendments, and conferees appointed. House appointed conferees, July 27.
Conferencereport (H.Rept. 106-945) including the substitute (H.R. 5408) approved
by House on October 11 and Senate October 12. Signed by President October 30,
2000.

H.R. 4403 (Boehlert). Law Enforcement Science and Technology Act of 2000.
Would have established, within Office of Justice Programs of DOJ, an Office of
Science and Technology, to carry out programs to improve safety, effectiveness, and
accessto law-enforcement technol ogy, including DNA; replaced office of same name
currently within National Institute of Justice. Provided $1 billion over five yearsfor
office and programs. Introduced May 9, 2000; referred to Committee on the
Judiciary.

H.R. 4980 (Sensenbrenner). Scientific Certainty in Sentencing Act of 2000. Would
have amended federal crimina procedure to alow a court, on a motion by a
defendant, to order DNA testing of evidence that was secured in relation to an
investigation or prosecution resulting in conviction but was not tested because the
technology was not available. Directed the court to order testing if, assuming a
favorable result, no reasonable finder of fact would have found the applicant guilty at
trial, or there would have been a mandatory reduction in the sentence. Required
preservation of relevant biologica evidence while the person was incarcerated, with
exceptions. Introduced July 26, 2000; referred to Committee on the Judiciary.

H.R. 5000 (McCollum). Criminal Justicelntegrity and Law Enforcement Assistance
Act. Provided $170 million over four years to assst states in analyzing
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convicted-offender and casework samples. Expanded CODIS to include criminal
offensescommitted under Federal law, UCMJ, and DC Code. Required establishment
of quaifying offenses, to include kidnapping, offenses relating to homicide, certain
sexua offenses, burglary, or attempts or conspiracy to commit such offenses;
authorized collection of samplesfromthose convicted. Specified privacy protections
and adherence to quality-assurance standards. Amended federal criminal procedure
to alow a court, on motion by defendant during the 30 months after enactment, to
order DNA testing of evidence secured in relation to investigation or prosecution
resulting in conviction but not subject to testing requested. Required defendant to
assert innocence, under penalty of perjury; identify evidence to be tested and theory
of defense not inconsistent with those previoudy asserted; and present prima facie
case that identity was an issue in tria and that evidence, if exculpatory, would
establishinnocence or result inreduction in sentence. Directed court to order testing,
with exceptions, if it determined that defendant met requirements, evidence was
subject to sufficient chain of custody, and motion was timely and was made to
demonstrateactual innocence. Required preservation of relevant biol ogical evidence.
Provided for government funding of testing for indigent applicants. Established
posttesting procedures. Introduced July 27, 2000; referred to Committees on the
Judiciary and Armed Services.

S. 9 (Daschle). Safe Schools, Safe Streets, and Secure Borders Act of 1999.
Criminal justice bill that included extension of authorization of DNA Identification
Grants through FY 2002. Introduced January 19, 1999; referred to the Committee
on the Judiciary.

S. 254 (Hatch). Violent and Repeat Juvenile Offender Accountability and
Rehabilitation Act of 1999. Juvenile justice bill that included provisions requiring
voluntary plan, and providing $30 million over two years, to assist state and local
forensic laboratories to eliminate convicted-offender backlog. Expanded CODIS to
include criminal offenses and acts of juvenile delinquency committed under Federal
law, UCMJ, and the DC Code. Required establishment of qualifying offenses, to
include crimes of violence and equivalent juvenile offenses; authorizes collection of
samples from those convicted. Specified privacy protections and adherence to
quality-assurance standards. Introduced January 20, 1999. Passed Senate, amended,
May 20, 1999. Received in House, May 26. Returned to the Senate pursuant to the
provisions of H.Res. 249, July 16, 1999.

S. 899 (Hatch). 21st Century Justice Act of 1999. Omnibus crime bill containing
provisionsrelating to DNA evidence smilar to thosein S. 254. Introduced April 28,
1999; referred to Committee on Judiciary.

S. 903 (Kohl). Violent Offender DNA Identification Act of 1999. Required voluntary
plan, and provided $30 million over two years, to assist state and local forensic
laboratories to eliminate convicted-offender backlog. Expanded CODIS to include
criminal offenses and acts of juvenile delinquency committed under Federa law,
UCMJ, and the DC Code. Required establishment of qualifying crimina offenses, to
include crimes of violence and equivaent juvenile offenses; authorized collection of
samples from those convicted. Specified privacy protections and adherence to
quality-assurancestandards. Introduced April 28, 1999; referred to Committeeonthe
Judiciary.
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S. 2463 (Feingold). National Death Penalty Moratorium Act of 2000. Would have
instituted moratorium on imposition of death penalty at federal and state levels until
a national commission studied its use, and Congress considered findings. Among
issues to be studied were procedures to ensure that persons sentenced to death have
access to potentialy exonerating forensic evidence, including DNA testing.
Introduced April 26, 2000; referred to Committee on the Judiciary.

S. 2783 (Leahy). 21st Century Law Enforcement and Public Safety Act. Omnibus
crime bill. Expanded CODI Sto include information from rel atives of missing persons
and to crimina offenses and acts of juvenile delinquency committed under Federal
law, the UCMJ, and DC Code. Authorized use of COPS grants for, among other
purposes, enhancing law enforcement access to new technologies, including
developing and improving stateand local DNA-analysiscapabilities. Introduced June
26, 2000; referred to Committee on the Judiciary.

S. 2859 (Schumer). DNA Testing Availability Act. Required plan, and provided
$100 millionover four years, to assist state and local forensic |aboratoriesto eliminate
casework backlogs of unsolved crimes. Specified privacy protections and adherence
to quality-assurance standards. Amended federal judicial code to permit a person
convicted in afederal court to apply at any time for DNA testing of evidencerelated
to the prosecution leading to conviction and in possession or control of government.
Directed court to order testing if it determined that results, if excul patory, would not
have led to prosecution of conviction and would likely have provided more accurate
and probative results relevant to applicant’s clam of wrongfully conviction or
sentencing; evidence was in testable condition and was not tested in the way
requested; and request was made to demonstrate actual innocence. Court could also
order discretionary testing if it might reasonably lead to more favorable outcome for
requestor. Provided for government funding of testing and counsel for indigent
applicants. Required preservation of relevant biological evidence while person is
incarcerated, with exceptions. Established posttesting procedures. Required states,
to be eligible for DNA ldentification or Byrne grants, to provide for postconviction
testing and evidence preservation. Introduced July 13, 2000; referred to Committee
on the Judiciary.

S. 3130 (Hatch). Crimind Justice Integrity and Law Enforcement Assistance Act.
Required plan, and provided $120 million over two years, to assist state and local
forensic laboratories to eliminate convicted-offender and casework backlogs.
Required that andysis of convicted-offender samples be performed by private
laboratories. Expanded CODIS to include information from relatives of missing
persons and to crimina offenses and acts of juvenile delinquency committed under
Federal law, UCMJ, and DC Code. Required establishment of qualifying offenses, to
include felonies and equivalent juvenile offenses; authorized collection of samples
from those convicted. Specified privacy protections and adherence to
quality-assurance standards. Would have amended federal crimina procedure to
allow acourt, on motion by defendant during the 30 months after enactment, to order
DNA testing of evidence secured in relation to investigation or prosecution resulting
in conviction but not subject to testing requested. Required defendant to assert
innocence, under penalty of perjury; identify evidence to be tested and theory of
defense not inconsistent with those previously asserted; and present primafacie case
that identity was an issue in trial and that evidence, if exculpatory, would establish
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innocence or result in reduction in sentence. Directed court to order testing, with
exceptions, if it determined that defendant met requirements, evidence was subject to
aufficient chain of custody, and motion was timely and was made to demonstrate
actual innocence. Required preservation of relevant biological evidence. Provided for
government funding of testing and counsel for indigent applicants. Established
posttesting procedures. Introduced September 28, 2000; referred to Committee on
the Judiciary.
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