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Frequently Asked Questions Concerning the Federal
Income Tax

Summary

This report addresses some of the frequently asked historical, constitutional,
procedural, and legal questions concerning the federal income tax.

The congtitutional questions include a discussion of: Congress s taxing power;
the difference between a direct and an indirect tax; Fifth Amendment protection
against sdf-incrimination and tax returns, Fourth Amendment protection against
unreasonable searches and seizures and tax collection practices; Thirteenth
Amendment protections against involuntary servitude and tax withholding; Equal
Protection and Due Process questions; and the legality of the ratification of the
Sixteenth Amendment.

Other questions addressed include: whether title 26 of the United States Code
is positive law; the taxability of wages; the voluntary or involuntary nature of the
income tax; what is meant by the income tax “being in the nature of an excise tax;”
when was the Internal Revenue Service established; the authority of the Internal
Revenue Serviceto operate outside of the District of Columbia; what is meant by the
term United States or United States citizen in the context of the Internal Revenue
Code; what isthe “Liberty Amendment;” the use of the revenues raised through the
federal tax on telephone usage; taxation without representation; the repeal of the
origina withholding act; and the frivolous tax return penalty.
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Frequently Asked Questions Concerning the
Federal Income Tax

1. What Specific Limitations on the Power of
Congress to Tax Are Found in the Constitution?

Thereisonly one express exception to federal taxing power found in the United
States Constitution. Article I, Section 9 provides “No tax or duty shall be laid on
articles exported from any State.”

The Congtitution divides all taxes into two classifications. direct taxes and
indirect taxes. Direct taxesmust belevied according to the rule of apportionment and
indirect taxes must be levied according to the rule of uniformity.

It isimportant to note and emphasize that these are classifications for purposes
of how taxesmay belevied, not denials of taxing power. Thefederal government may
enact direct taxes, but if it does so, they must be apportioned among the states.

The classification of direct taxes and the rule of apportionment are set forth in
Article |, Section 9, Clause 4 of the Constitution, which states:

No Capitation, or other direct, Tax shal belaid, unlessin Proportion to the
Census of Enumeration herein before directed to be taken.

There aretwo typesof direct taxes that therefore have to be apportioned: taxes
on property (real or personal) and “Capitation” taxes (head taxes). Congresshasin
the past levied taxes on property. 1n 1813, Congress levied adirect tax on property
totaling three million dollars, which the statute apportioned among the 18 states and
then among the counties (parishes) of each state.! Thus, for example, $369,018.44
was apportioned to Virginia and $6,354.50 of that amount apportioned to Fairfax
County. Provisionsfor assessing and collecting the tax were contained in the Act of
July 22, 1813.2 A direct tax on property totaling $20 million was levied in 1861,
apportioned among the states, territories, and the District of Columbia.® Congresshas
never enacted a “head tax.”

The classification of indirect taxes and the rule of uniformity are set forth in
Article |, Section 8, Clause 1 of the Constitution, which states:

1 Act of August 2, 1813, 2 Stat. 53.
23 Stat. 22 (1813).
3 Act of August 5, 1861, § 8, 12 Stat. 295.
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The Congress shall have Power To lay and collect Taxes, Duties, Imposts
and Excises, to pay the Debts and provide for the common Defense and genera
Welfare of the United States; but al Duties, Imposts and Excises shall be uniform
throughout the United States.

All taxes which are not direct are indirect and subject to the rule of uniformity.
The rule of uniformity requires that an indirect tax not discriminate geographically.*
For example, it would violate the rule of uniformity to enact aspecial incometax rate
for residents of the State of Texas, however, it does not violate the rule to have a
special income tax rate for individuals who make over $50,000 per year.

2. Is the Federal Income Tax a Direct or
Indirect Tax?

The most direct answer to this question is that, since the ratification of the
Sixteenth Amendment, it makesno practical difference which classification one gives
to theincometax. As stated above, the only distinction between adirect tax and an
indirect tax is that the direct tax must be apportioned. As discussed below, the
Sixteenth Amendment, without classifying theincometax, empowers Congressto lay
and collect taxes on incomes, from whatever source, without apportionment.

Prior to the ratification of the Sixteenth Amendment, the question of
classification of the income tax was central to the determination as to its
congtitutionality. In Pollock v. Farmers’ Loan and Trust Company,® the Supreme
Court struck down the Income Tax Act of 1894.° The 1894 Act imposed a federal
income tax on:

the gains, profits, and income received in the preceding calendar year by every
citizen of the United States...whether said gains, profits, or income bederived from
any kind of property, rents, interest, dividends, or salaries, or from any profession,
trade, employment, or vocation carried on in the United States or elsewhere....

After extensiveexamination of thehistory of the constitutional provisionsdealing
with the federal taxing power, the Court found that the Constitution had sought to
avoid the levy of a burdening tax on accumulations of property, rea or personal,
except as subject to the “regulation of apportionment.”” The Court concluded that
atax imposed on the rents or income of real estate was not significantly distinct from
atax on the property itsdf and was, therefore, adirect tax within the meaning of the
Constitution.®

4 United States v. Ptasynski, 462 U.S. 74 (1983).
® 157 U.S. 429, rehearing 158 U.S. 601 (1895).
628 Stat. 509 (1894).

7157 U.S. at 581.

81d. at 583.
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The Pollock Court did not, however, hold that all income taxes were direct
taxes. Rather, it held that although income taxes are generally indirect taxes in the
nature of excises (subject only to the rule of uniformity), income taxes on the gains
derived frominvestmentsinreal or personal property had so substantial animpact on
the underlying assets that they should be viewed as direct taxes faling on the
property. Inthisrespect, the 1894 tax would have been valid to the extent that it was
imposed on “gains, profits, or income...derived from... salaries, or from any pro-
fession, trade, employment, or vocation...”® Nonetheless, on rehearing Pollock, the
Court struck down the entire 1894 Act because it believed that to void only the tax
on income derived from investments in rea and personal property and leave the tax
burden soldly upon wagesand other forms of compensationincomewould becontrary
to the congressional intent.™

Someuncertainty followed inthe yearsafter Pollock. The Court held repeatedly
that various taxes imposed by the Congress were indirect in nature and could be
levied without regard to the rule of apportionment.*

The Sixteenth Amendment to the United States Constitution was ratified in
1913, and provides that:

The Congress shall have power to lay and collect taxes on incomes, from
whatever source derived, without apportionment among the several States, and
without regard to any census or enumeration.

The Congress immediately took advantage of this perceived clarification of its
power and enacted another federal income tax substantially similar to the 1894 tax.*
The 1913 tax was imposed on:

gains, profits, and income derived from salaries, wages, or compensation for
personal service of whatever kind and in whatever form paid, or from professions,
vocations, businesses, trade, commerce, or sales, or dealingsin property, whether
real or personal, growing out of the ownership or use of or interest in real or
personal property, also frominterest, rent, dividends, securities, or the transaction
of any lawful business carried on for gain or profit, or gainsor profits and income
derived from any source whatever, including theincome from but not the value of
property acquired by gift, bequest, devises or descent.

In 1916, the Supreme Court examined the new income tax in light of the
Sixteenth Amendment and the other constitutional provisions discussed above and
found that it was congtitutiona in its entirety. The review of the 1913 income tax

928 Stat. 509.
10158 U.S. at 637.

1 See, Nicol v. Ames, 173 U.S. 509 (1899) (tax on certain sales and exchanges of property);
Knowlton v. Moore, 178 U.S. 41 (1900) (estate tax); Patton v. Brady, 184 U.S. 609 (1902)
(tax on manufactured tobacco); and Flint v. Stone Tracy Co., 220 U.S. 108 (1911) (tax on
corporate franchise).

12 38 Stat. 166.
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camein Brushaber v. Union Pacific Railroad Company,* in which a stockholder of
the Union Pacific Railroad Company sought to enjoin the corporation from paying the
recently-imposed income tax on the grounds that the tax was unconstitutional. The
Supreme Court, in a decision written by Chief Justice White, first noted that the
Sixteenth Amendment did not authorize any new type of tax, nor did it repeal or
revoke the tax clauses of Article I of the Constitution, quoted above. Direct taxes
were, notwithstanding the advent of the Sixteenth Amendment, still subject to therule
of apportionment and indirect taxes were still subject to the rule of uniformity.
Rather, the Court found that the Sixteenth Amendment sought to restrain the Court
from viewing an income tax, because of its close effect on the underlying property,
as adirect tax.

The Court noted that the inherent character of an income tax was that of an
indirect tax, stating:

Moreover in addition the conclusion reached in the Pollock Case did not in any
degree involve the holding that income taxes generically and necessarily came
within the class of direct taxes on property, but onthe contrary recognized thefact
that taxation on incomewas in the nature an excise entitled to be enforced as such
unlessand until it was concluded that to enforceit would amount to accomplishing
the result which the requirement as to apportionment of direct taxes was adopted
to prevent, in which case the duty would arise to disregard form and consider
substance aone and hence subject the tax to the regulation as to apportionment
which otherwise as an excise would not apply to it.**

Thelanguage of the Sixteenth Amendment, the Court found in Brushaber, was solely
intended to eliminate:

the principle upon which the Pollock Case was decided, that is, of determining
whether atax onincomewas direct not by a consideration of the burden placed on
the taxed income upon which it directly operated, but by taking into view the
burden which resulted on the property from which the income was derived since
inexpresstermsthe Amendment providesthat incometaxes, fromwhatever source
derived, shall not be subject to the regulation of apportionment.*

3. What Does the Court Mean When it States That
the Income Tax Is in the Nature of an Excise Tax?

An excise tax is a tax levied on the manufacture, sale, or consumption of a
commodity or any of various taxes on privileges often assessed in the form of a
license or fee. In other words, it isatax on a property transaction or on an activity,
not atax on the property itself. A salestax isaclear example of an excisetax. The
tax is not on the property directly, but rather it is atax on the transaction.

13240 U.S. 1 (1916).
141d. at 16-17.
15 1d. at 18.
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When a court refers to an income tax as being in the nature of an exciseg, it is
merely stating that the tax is not on the property itself, but rather it is atax on the
transaction of receiving gain from the property or labor. The tax is based upon the
amount of the gain, not on the value of the property.

4. Was the Sixteenth Amendment Properly
Ratified?

A. Did the President sign the resolution which became the
Sixteenth Amendment?

President Taft did not sign the resolution which became the Sixteenth
Amendment to the Constitution of the United States.

The Supreme Court ruled in 1798 that resolutions of Congress proposing
amendments to the Constitution need not be submitted to the President.’® Therefore,
the failure of President Taft to sign the proposed amendment has no effect upon the
congtitutionality or legality of the Sixteenth Amendment.

B. Do clerical errors in the ratifying resolutions of the various
state legislatures negate the ratification of the Sixteenth
Amendment?

The Sixteenth Amendment became part of the Constitution of the United States
in 1913 when certified by the Secretary of State, Philander C. Knox."” Recently it has
been dleged by severa defendants in tax litigation that the Sixteenth Amendment is
not properly part of the Constitution because it was improperly ratified by a number
of states, inthat the ratification resolutions of these States contained variations from
the resolution enacted by Congress in punctuation, capitalization, and/or spelling.

Secretary Knox certified adoption of the amendment pursuant to Section 205 of
the Revised Statutes of the United States which provided:

Whenever official notice is received at the Department of State that any
amendment proposed to the Constitution of the United States has been adopted,
according to the provisions of the Constitution, the Secretary of State shall
forthwith cause the amendment to be published in the newspapers authorized to
promulgate the laws, with his certificate, specifying the States by which the same
may have been adopted, and that the same has become valid, to intents and
purposes, as part of the Congtitution of the United States.'®

¥ Hollingsworth v. Virginia, 3U.S. 378 (1798). Thiscaseinvolved the Bill of Rights, which
had been referred to the States without having been presented to President Washington.

17 38 Stat. 785 (1913).

18 Act of April 20, 1818, ch. 80, § 2, Rev. Stat. § 205 (2d ed. 1878)(amended version codified
(continued...)
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The Supreme Court has held that certification under this statute is conclusive upon
the courts.® Leser v. Garnett involved a chalenge to the ratification of the
Nineteenth Amendment. The Secretary of State had certified its adoption. It was
contended, however, that the ratifying resolutions of Tennessee and West Virginia
wereinoperative because the resol utions of those states had been adopted inviolation
of thelr rules of legidative procedure. In answer to this contention the Court held:

The proclamation by the Secretary certified that from official documents on file
in the Department of State it appeared that the proposed Amendment was ratified
by the legislatures of thirty-six States, and that it * has become valid to al intents
and purposes as a part of the Constitution of the United States” As the
legidatures of Tennessee and of West Virginiahad power to adopt the resolutions
of ratification, official notice to the Secretary, duly authenticated, that they had
done so was conclusive upon him, and, being certified by his proclamation, is
conclusive upon the courts.

In support of this conclusion the Court relied upon the reasoning of Field v. Clark.%
In that case the Court held that an enrolled bill was conclusive evidence of statutory
enactment. The Court noted that such a bill is signed by the Speaker and the
President of the Senate, an attestation that it passed Congress as signed, and when the
President signs, it also indicates his attestation that the measure was properly passed
by Congress. “The respect due to coequal and independent departments requiresthe
judicia department to act upon the assurance, to accept, as having passed Congress,
al bills authenticated in the stated manner.”> The Court, in Leser, felt the same
respect must be given the certification by the Secretary of State.?®

More recently, in Baker v. Carr,® the Supreme Court set out a list of
formulations which may identify the existence of a political question in agiven case:

It is apparent that several formulations which vary dightly according to the
setting in which the questions arise may describe a political question, although
each has one or more eements which identify it as essentially a function of
separation of powers. Prominent on the surface of any case held to involve a
political question isfound a textually demonstrable constitutional commitment of
the issue to a coordinate political department; or alack of judicialy discoverable
and manageable standardsfor resolving it; or theimpossibility of deciding without
an initial policy determination of a kind clearly for nonjudicia discretion; or the
impossibility of a court’s undertaking independent resol ution without expressing

18 (...continued)
at 5U.S.C. 8160 (1940))(repeded Oct. 31, 1951); current version, as amended, at 1 U.S.C.
§ 106b.

9 eser v. Garnett, 258 U.S. 130 (1922).
21d. at 137.

21143 U.S. 649 (1892).

21d. at 672.

2 Leser v. Garnett, 258 U.S. 130, 137 (1922).
24369 U.S. 186 (1962).
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lack of the respect due coordinate branches of government; or an unusual need for
unquestioning adherence to a political decision aready made; or the potentiality
of embarrassment from multifarious pronouncements by various departments on
one question.®

Courts of Appealsin severd circuits have, within the last few years, considered
the question of the ratification of the Sixteenth Amendment and its certification by
Secretary Knox. Applying the precedent, discussed above, these courts have
uniformly rejected these challenges, holding that correctness of the Secretary’s
certification is a political question and therefore his certification is conclusive upon
the courts.®

5. Do Taxpayers Have the Right, under the Fifth
Amendment, Not to Answer Questions on Their Tax
Returns?

Y es, taxpayers do have protection of the Fifth Amendment when filing their tax
returns. However, this has never been interpreted to permit a blanket refusal to give
any information on the return.

The Fifth Amendment states:

No person...shall be compelled in any crimina case to be a witness against
himself.

The Supreme Court has held that the privilege against self-incrimination, though
founded in the Constitution itself, does not free ataxpayer from the obligation to file
anincometax return.?” Anindividua may, however, refuseto provide aspecificitem
of information if that information would tend to incriminate the individual. For
instance, while the amount of income a person received in a year would not be
protected, the source of the income might be incriminating and therefore the privilege
could be invoked.®

The Court has set out the appropriate procedures to be followed by a taxpayer
who wishes to assert the privilege against self-incrimination with respect to an item
which should otherwise be reported on an individua’s tax return. The taxpayer
should assert the privilege on the return, submitting al other information. If the
Internal Revenue Service brings crimina charges against the taxpayer for falure to

% |d. at 217.

% See, United States v. Stahl, 792 F.2d 1438 (9th Cir.), cert. den., 107 S.Ct. 888 (1986);
United States v. Ferguson, 793 F.2d 828 (7th Cir.), cert. den., 107 S.Ct. 406 (1986); United
States v. Foster, 789 F.2d 457 (7th Cir.), cert. den., 107 S.Ct. 273 (1986); Stubbs v. Commr .,
797 F.2d 936 (11th Cir. 1986); and Sisk v. Commr., 791 F.2d 58 (6th Cir. 1986).

2" United States v. Sullivan, 274 U.S. 259 (1926).
% Garner v. United States, 424 U.S. 628 (1976).
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fileacomplete return, the taxpayer may raise the privilege against self-incrimination
indefense. Thejudge would then determinewhether or not the privilege wasjustified
and, if it was judtified, the criminal charges would not be permitted to stand.
However, the IRS may recompute the income tax of a taxpayer who refuses to
provide requested data. If the IRS determines from its own investigation that a
taxpayer owes additional taxes, it may assess a deficiency. In this case, the taxpayer
has the burden to establish the correct liability. Absent evidence supplied by the
taxpayer, the assessment by the IRS will be presumed accurate.® In this respect, the
taxpayer may assert the privilegeagainst self-incriminationto prevent being compelled
to give certain information, but one result may be a liability for additional income
taxes.

6. Is Title 26 of the United States Code (Internal
Revenue) Law?

This question stems from the fact that some titles of the United States Code
(U.S.C.) have been enacted into what is called “ positive law” and others have not.
Title 26, Internal Revenue, has not been enacted into positive law.

The U.S.C. isdivided into fifty titles. Of these fifty titles, twenty and part of
another have been enacted into positive law. If atitle has been so enacted, the text
of that title constituteslega evidence of the lawsinthat title. If thetitle has not been
so enacted, the title is only primafacie evidence of the actual law. The courts could
require proof of the statutes underlying the title, which are the positive law when the
title has not been enacted into positive law.

The Office of Law Revision Counsel, which has the responsibility for preparing
titles for enactment into positive law, states that titles are chosen for enactment into
positive law on two bases. Some are chosen because of congressional mandate that
thelawsbe codified. Otherwise, the Office of Law Revision Counsel prefersto select
titles which cover areas of minimd legidative activity. The tax laws do not meet
either one of these criteria

The underlying statute, and the positive law, for the tax code is the Interna
Revenue Code of 1986 as amended. Title 26 of the U.S.C. is an editorial
codification of this act prepared and published under the supervision of the House
Judiciary Committee, pursuant to statute.®® The courts, in short, have the discretion
to recognize the title 26 as the applicable law, or require proof of the underlying
statute.®

2 d.

% pL.99-514, 100 Stat. 2085, 99th Cong., 2nd Sess. (1986).
3 See, 1 U.S.C. §202.

*Young v. IRS, 596 F.2d 141, 149 (N.D. Ind. 1984).
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7. Are Wages Taxable as Income?

Y es, wages are taxable asincome. The question is usually based on one of two
arguments, historical or definitional.

Thehistorical argument derivesfrom the congressional debates on the Sixteenth
Amendment in 1909. Most of the debate centered on the taxing of income from
capital assets and the taxing of corporations. The proponents of the position that
wages are not taxableincome clamthat the Sixteenth Amendment wastherefore only
intended to allow taxation of income from capital.

The fallacy of this argument is that taxation of wages had never been found
unconstitutional and therefore an amendment to the Constitution was not necessary
to permit this type of taxation. The Sixteenth Amendment was enacted in response
to the Supreme Court decision in Pollock v. Farmers’ Loan and Trust Company,*
in which the Income Tax Act of 1894* was struck down. The 1894 Act imposed a
federal income tax on:

the gains, profits, and income received in the preceding calendar year by every
citizen of the United States...whether said gains, profits, or incomebe derived from
any kind of property, rents, interest, dividends, or salaries, or from any profession,
trade, employment, or vocation carried on in the United States or elsewhere....

The Court, in Pollock, found that the Constitution had sought to avoid the levy of a
burdening tax on accumulations of property, real or personal, except as subject to the
“regulation of apportionment.”* The Court concluded that a tax imposed on the
rents or income of real estate was not significantly distinct from atax on the property
itself and was, therefore, a direct tax within the meaning of the United States
Constitution.®

The Pollock Court did not, however, hold that al income taxes were direct
taxes. Rather, it held that although income taxes are generally indirect taxes in the
nature of excises (subject only to the rule of uniformity), income taxes on the gains
derived frominvestmentsin real or personal property had so substantial animpact on
the underlying assets that they should be viewed as direct taxes falling on the
property. Inthisrespect, the 1894 tax would have been valid to the extent that it was
imposed on “gains, profits, or income...derived from... salaries, or from any pro-
fession, trade, employment, or vocation...”*” Nonetheless, on rehearing Pollock, the
Court struck down the entire 1894 Act because it believed that to void only the tax
on income derived from investmentsin real and personal property and leave the tax
burden soldly uponwagesand other forms of compensationincomewould becontrary

® 157 U.S. 429, rehearing 158 U.S. 601 (1895).
% 28 Stat. 509 (1894).

%157 U.S. at 581.

% 4. at 583.

%7 28 Stat. 509.
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to the congressional intent.*® Therefore, since only the taxation of income derived
from capital had been found to be unconstitutional unless apportioned, the debate on
the Sixteenth Amendment centered on the taxation of this type of income.

The definitiona argument concerning the taxation of wages is based on the
contention that labor worth a certain amount isexchanged for money worth the same
amount and therefore there is no income to be taxed. This argument fails from lack
of understanding of the concept of taxable income. There are three basic
requirements which must be satisfied before income is considered taxable income.
The requirements are gain, realization, and recognition.

The Sixteenth Amendment clarified the power of Congress to lay and collect
taxes on income, from whatever source derived.* Income has been defined as gain
derived from capital, from labor, or from both combined.” The operativewordinthis
definitionisgain. Gain, inthetax context, isthe surpluswhen the basisof anitem (in
many cases basis is synonymous with cost) is subtracted from the item’ s fair market
value. For example: John Doe purchases a piece of rea estate with a fair market
value of $5,000 for acost of $5,000. One year later the property has appreciated in
value to a fair market vaue of $6,000. Mr Doe has a gain of $1,000 (current fair
market value, $6,000 minus $5,000 basis).

The gain in the example above is not a taxable gain though, because it has not
been realized. The Supreme Court has ruled that income is not taxable until it has
been realized, i.e., received or the right to receive has been established.** Therefore
if Mr. Doe sold his property for $6,000 he would realize his gain of $1,000.%

The next question which must be answered iswhether Congress has determined
that thistype of gain should betaxed. In other words, should this gain be recognized.
Congress has determined, by enacting Internal Revenue Code (IRC) section 61(a),
that every typeof gain should betaxed unlessit has been specifically excluded in some
other part of the tax code. Section 61(a) provides:

Except as otherwise provided in this subtitle, grossincome meansall income
from whatever source derived....

The “except as otherwise provided” clause anticipates specific nonrecognition
provisions. A good example of a nonrecognition provision is IRC 8§ 103 which
excludes the interest from certain state and local bonds from grossincome. Interest
on these bonds is gain and when paid, or constructively received, it is redlized, but
Congress has specifically decided not to recognize it.

%158 U.S. at 637.

¥ Brushaber v. Union Pacific Railroad Co., 240 U.S. 1 (1916).
“0 Eisner v. Macomber, 252 U.S. 189 (1920).

“d.

“2 |t should be noted that Mr. Doe does not have to receive money for the property for there
to be aredlization of hisgain. Aslong asthe total value of money, property, and money’s
worth he receivesis greater than his basis, he has realized a gain.



CRS11

There are nonrecognition provisions which could affect the transaction in the
above example. For instance, if the property was Mr. Do€' s principal residence and
he sold it and within two years bought another principal residence of comparable
value, his gain would not be currently recognized under IRC § 1034.

Wages to be taxable must pass the same type of examination. For example, if
John Doeworks 5 hoursfor $5.00 per hour, isthe $25.00 he receivestaxableincome
to him? Aswe have seen in the above analysis, we must determine if there has been
agan which isrealized and recognized.

To seeif there was a gain we do not look only to the fair market value of the
labor, but rather we determine the difference between what wasreceived and thebasis
(cost) in the labor. Generally one has a zero basisin one's own labor. Therefore,
Do€'sgainis $25.00 minus 0, or $25.00. Thisgain isreaized when Doe is paid or
has right to receive payment.

Thegainisrecognized specificaly in IRC § 61(a)(1) (compensation for services)
and there is no nonrecognition section which is generaly applicable to wages.
Therefore, John Doe has $25.00 of taxable income.

8. Do We Have a Voluntary Tax System?

We do not have a voluntary tax system in the sense that payment of taxes is
optional. There are specific provisions of law which require the payment of income
taxes. There are civil and crimina penalties for failing to pay these taxes or file the
requiredreturns. Several rather tenuous arguments have been put forward to support
the contention that paying income tax is optional.

First, statementsby many, including someby past IRS Commissioners, havebeen
taken out of context to support this position. The phrase “voluntary tax system” is
commonly used in discussion of our tax compliance system. The United States does
have a system of collecting taxes that depends to a certain extent upon voluntary
compliance. Although thiscountry does have withholding on certain typesof income,
much of the income tax revenues come from tax on other sources of income (such as
interest, dividends, sdf-employment, etc.) where the individua must supply the
information for the system to function efficiently. Supplying this information is not
voluntary inthe meaning of optional. However, if alarge percentage of the citizenry
did not report their income, our system of collection would not work efficiently,
leading to the often misunderstood statement that we rely upon voluntary compliance
in our tax system.

Another argument which purports to support the optional nature of our tax
system is based upon the Privacy Act notice contained in the IRS 1040 Form. The
Privacy Act of 1974* requires, among other things, that each agency soliciting
information from the public state the authority which authorizes the solicitation,
whether the disclosure requested on the form is mandatory or voluntary, and the

“P.L. 93-579, 88 Stat. 1896 (1974).
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effect of not providing theinformation. The Privacy Act noticeinthe RS 1040 Form
instruction booklet does not use the word mandatory. Therefore, theargument is put
forth that filing the return is voluntary.

The Privacy Act notice inthe IRS 1040 Form instruction bookl et states that the
authority to seek the information is found in IRC 8§ 6001 and 6011 and their
regulations; that one must fileareturn, show a Social Security Number, and fill inall
partsof theform that apply; and that acriminal or civil penalty may result fromfailure
to do so. Thefedera courts have specifically found that use of theword *“ mandatory”
is not required and that the notice in the 1040 Form meets the requirements of the
Privacy Act.*

Another semantic argument put forth in this area revolves around the use of the
word “ligble’ intax acts. The contentionismade that theincome tax statute does not
use the magic words “individud is made liable” and therefore an individual is not
liablefor incometaxes. Thefedera courts have not had much timefor thisargument,
characterizing it as “arrogant sophistry”* and “blatant nonsense.”*® The first
description is perhaps the most apt. The proponent of this argument has set up a
standard that al taxes must meet. The income tax does not meet this standard. He,
therefore, concludes there is something wrong with the income tax. The problemis
not inthe incometax, but inthe standard. Thereisno requirement in fact or law that
atax act must use the proponent’s magic words.

The federa income tax isimposed, in IRC § 1, on the taxable income of every
individual. Taxable income is defined in IRC 8 63. Every individua whose gross
income exceeds specified amountsisrequired to file an income tax return under IRC
§6012. GrossincomeisdefinedinIRC 8§ 61. When areturnisrequired by the IRC,
the person required to make such return isrequired, without assessment or noticeand
demand of the Secretary, to pay such tax to the interna revenue officer with whom
the return is filed under IRC 8 6151. These sections, working together, make an
individual liable for income taxes.

9. Do the Internal Revenue Service’s Collection
and Auditing Procedures Violate the Fourth
Amendment?

The Fourth Amendment to the Constitution states:

Theright of the people to be secure in their persons, houses, papers, and effects,
against unreasonabl e searches and seizures, shall not beviolated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and

4 See, for example, United States v. Wilber, 696 F.2d 79 (8th Cir. 1982).

4 See, Donelinv. Commr., T.C. Meamo. 1984-131, and Schiff v. Commr., T.C. Memo. 1884-
223.

“6 See, Newman v. Schiff, 778 F.2d 460 (8th Cir. 1985).
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particularly describing the place to be searched, and the persons or things to be
seized.

The present procedures followed by the IRS in assessment of incometax deficiencies
and the collection of unpaid taxes have generally been sustained by the courts asvalid
and as not violative of the Fourth Amendment.

The income tax law requires al taxpayers to maintain such records as are
deemed by the Treasury Department, through the IRS, to be necessary for the
determination of the taxpayer’s liability.* Furthermore, the IRS is authorized by
statute to inspect such records and to demand their presentation in order to determine
whether areturniscorrect and whether areturn has been filed.* This summons may
be enfczgced by the IRS by means of an action brought in the United States District
Court.

The Supreme Court has held that the use of an administrative summonsto obtain
ataxpayer’ srecordsisnot aviolation of the Fourth Amendment right to befreefrom
unreasonable searches and seizures.® However, the IRS must issue such asummons
in “good faith,” for use in determining the taxpayer’s civil ligbility for income taxes,
rather than the taxpayer’s criminal liabilities.™

ThelRSfollowsaset pattern of proceduresfor assessing adeficiency inincome
taxes and collecting those assessed taxes. If a taxpayer is determined to have
underpaid hisincometaxes, the|RSwill issue anotice of proposed assessment, giving
thetaxpayer an opportunity to seek administrative review of the determination within
the next thirty days. If the taxpayer fails to request administrative review, or if the
review sustainsthe liability, a notice of deficiency isissued.> This notice permitsthe
taxpayer to petition the United States Tax Court for aredetermination of the assessed
deficiency without first paying the taxes alegedly due. If no petition is filed by
taxpayer within the ninety days from the issuance of the notice of deficiency, the Tax
Court loses jurisdiction over the case.®® At that time, the IRS issues a demand for
payment of the tax.>* Now the taxpayer must legally pay the tax.> If the taxpayer
fallsto do so, the IRS may collect the tax through judicia proceedings or through its
power of levy and distraint.

*"IRC § 6001.

*|RC § 7602

“|RC § 7604.

* See, United States v. Bisceglia, 420 U.S. 141 (1975).
°L United States v. Sullivan, 274 U.S. 259 (1926).

2 |RC § 6212.

% |RC § 6213.

> |RC § 6155.

* However, the taxpayer’s options for judicial review are not foreclosed. IRC § 7422
providesthat after the taxpayer has paid the tax in full, a suit for arefund may be brought in
either the appropriate United States District Court or in the United States Claims Court.
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The power of levy and distraint givesthe IRS the ability to seize the assets of a
taxpayer and sell them, applying the proceeds to the outstanding tax liability.*® The
Supreme Court has held that the exercise of these powersis constitutional and that
such extra-judicial seizures and sales do not violate the protections of the Fourth
Amendment against unreasonable search and seizures because the taxpayer will
already have ample opportunity for judicial review of the deficiency.>” The Court has
referred to the power of the IRSto levy on ataxpayer’ s property asan “essential part
of our self-assessment tax system...[which] enhances voluntary compliance in the
collection of taxes.*®

The Supreme Court has noted some constitutional limitations on the exercise of
the Government’ s power of levy and distraint. 1n G.M. Leasing the Court held that
the IRS could not make aforced entry onto the taxpayer’ s premisesin order to seize
property without a court order. However, the agents could take the taxpayer’s
property which was not in an inclosed area.*

In somelimited circumstances, the IRSwill levy upon the property of ataxpayer
without first providing the opportunities for administrative or judicial review
discussed above. ThelRSisauthorized by statute to dispense with these procedures
and immediately seize the property if it believes that the taxpayer intends to remove
or hide himself or his property in order to defeat the collection of the tax.* This
emergency procedure isknown as “jeopardy assessment” and has been sustained by
the Supreme Court against a Fourth Amendment challenge.®

10. Do Such Aspects of the Federal Income Tax as
Graduated Rates, Deductions, and Exemptions
Violate the Equal Protection Guarantees of the

Constitution?

The Constitution does not contain an express prohibition against the denia by
the federa government of a person’s equal protection of the laws. The Fifth
Amendment does, however, preclude the United States from depriving any person of
“life, liberty, or property, without due process of law...” The Supreme Court has
determined that thisassurance also precludesthe United States from denying persons
equal protection of the laws.®

% See, IRC 88 6331-6345.

> Phelps v. United States, 421 U.S. 330 (1975).

% G.M. Leasing Corp. v. United States, 429 U.S. 339 (1977).
®d.

% See, IRC 8§ 6851-6864.

¢ Laing v. United States, 423 U.S. 161 (1976).

62 See, Buckley v. Valeo, 424 U.S. 1 (1976); and Weinberger v. Weisenfeld, 420 U.S. 636
(continued...)
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Theprohibitionagainst denial of equal protection of thelaws, however, doesnot
preclude Congress from creating reasonable classifications among taxpayers. The
Court has stated that the Congress is to be given wide discretion in classifying
taxpayersfor purposes of tax deductions, exemptions, rates and other features. Such
classifications are to be sustained unless they are arbitrary and capricious.® The
Court has, for example, upheld as reasonable classifications within the tax laws the
graduated nature of the incometax rates, imposing higher proportionate burdens on
more wealthy taxpayers™ and the taxation of domestic corporations in a fashion
distinct from foreign corporations.®®

Thelatitude granted to Congressin tax matters was emphasized in the Supreme
Court’s decision in Commissioner v. Kowalski® in which the Court ruled that
highway patrol officers were required to pay tax on meal alowances granted them,
even though smilar allowances granted military personnel were expressy tax-free by
statute. Inrelation to this disparity of treatment, the Court stated that:

argumentsof equity havelittleforcein construing the boundariesof exclusionsand
deductions from income, many of which, to be administrable, must be arbitrary.®

11. Has the Withholding Act Been Repealed
(Victory Tax Act Questions)?

Theoriginal withholding act for withhol ding on wageswasenacted aspart of the
Victory Tax Act of 1942.% Thisact wasatemporary act and was scheduled to expire
at the cessation of hostilities(World War I1). Theact did not expire, but wasinstead
repealed by the Income Tax Act of 1944.° Previous to this repealing act, the
Withholding Tax Act of 1943 had been enacted containing awithholding provision
and not subject to an expiration date.

The present withholding provisionswere enacted as part of the Internal Revenue
Act of 1954™ and continued as part of the Internal Revenue Code of 1986. While
they have been amended, they have not been repeal ed.

62 (...continued)
(1975).

& Helvering v. Indiana Life Ins. Co., 292 U.S. 371 (1934).

& Brushaber v. Union Pacific Railroad Co., 240 U.S. 1 (1916).
¢ National Paper Co. v. Bowers, 266 U.S. 373 (1924).

434 U.S. 77 (1977).

67 1d. at 95-96.

% Ch. 619, 56 Stat. 798, 77th Cong., 2nd Sess (1942).

% Ch. 210, 58 Stat. 231, 78th Cong., 2nd Sess (1944).

" Ch. 120, 57 Stat. 126, 78th Cong., 1st Sess. (1943).

. Ch. 736, 65A Stat. 1, 83rd Cong., 2nd Sess. (1954).
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12. When Was the Internal Revenue Service
Established and Where Does it Get its
Power to Tax?

The Office of the Commissioner of Internal Revenue was established on Jduly 1,
1862 by act of Congress.”” There was an appropriation for the Bureau of Internal
Revenue as early as 1870.” The Bureau's name was officialy changed to the
Internal Revenue Servicein 1953.7

The Internal Revenue Service does not have the power to tax. Rather, it has
been charged by Congress with the responsibility of administering and enforcing the
internal revenue laws and related statutes which have been enacted by Congress.

13. Does the Internal Revenue Service Have
Authority to Operate Outside of the District of
Columbia (Seat of Government Act Questions)?

Questions concerning the authority of the Internal Revenue Service to operate
outside of the District of Columbia generally are premised upon an incorrect reading
of the requirements of the Seat of Government Act.”” The Act provides:

All offices attached to the seat of government shall be exercised in the District of
Columbia, and not elsewhere, except as otherwise expresdy provided by law.™

This Act was first enacted in 1790 for the purpose of centraizing the national
government.”” The Act did not (and does not) require that a department or agency
only have authority within the seat of government, but rather that the department or
agency be physicaly located at the seat of government. The same Congress which
passed the Act set up districts for the collection of tariffs and taxes located outside
the seat of government.”™

2.Ch. 119, 12 Stat. 432, 37th Cong., 2nd Sess. (1862).
7 Ch. 56, 16 Stat. 83, 84, 41st Cong., 2nd Sess. (1870).
™ Treasury Department Order 150-29 (July 9, 1953).
®4U.SC. 8871-73.

®4USC. 872

7Ch. 28,1 Stat. 130, 1st Cong., 2nd Sess. (July 16, 1790). The Act established Philadel phia
as the temporary seat of government until the first Monday in December of 1800 when the
seat of government would become the District of Columbia.

8 See, Ch. 35, 1 Stat. 145, 1st Cong., 2nd Sess. (August 4, 1790).
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The Department of the Treasury is an office attached to the seat of
government.” The IRSisapart of the Department of the Treasury.* Therefore the
IRS must have its office in the District of Columbia unless otherwise expressy
provided by law. The IRS does have its national headquarters within the District of
Columbia.

Thereare severa provisionsof law which expresdy authorizethe |RSto operate
outside of the District of Columbia. Two of the more general such authorizationsare
found in sections 7621 and 7803 of the Internal Revenue Code. The first of these
providesfor the establishment by the President of internal revenuedistrictsthroughout
the states for the purpose of administering thetax laws.®* Inthe second, the Secretary
of the Treasury is authorized to employ such number of persons as the Secretary
deems proper for the administration and enforcement of the tax lawsand to designate
and determine the posts of duty of such personsinside and outside of the District of
Columbia.®

14. What Is the Liberty Amendment?

The Liberty Amendment is a proposed amendment to the United States
Congtitution which has been introduced several times over the past 40 years. The
proposal would repeal the Sixteenth Amendment (which authorized Congressto levy
anincometax without apportionment among the states) and would preclude Congress
from levying taxes on persons, incomes, estates, and/or gifts. It would also preclude
the federal government from engaging in any business, professional, commercial,
financial, or industrial enterprise except as specified in the Constitution.

15. Is the Federal Telephone Excise Tax Used to
Fund the Military?

The revenue from the telephone excise tax® goes into the general revenues of
the federal government. It is not specifically earmarked for the military.

This question isbased on the fact that this excise tax was increased from 3% to
10% in 1966,* at the request of the Johnson administration, to help meet the expense
of the military effort in Vietnam.

™ See, 31 U.S.C. § 301(a).

8 See, 26 U.S.C. § 7802.

826 U.S.C. § 7621.

826 U.S.C. § 7803.

8 |RC 8§ 4251-4254.

8 P.L. 89-368, 80 Stat. 38, 89th Cong., 2nd Sess. (1966).
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Protesters of the war in Vietnam, and later those opposed to military spending
in general, have used this tax as a vehicle for their protest because of the above
mentioned historical connection with military funding and becauseitisatax levied on
most of the population which does not have a withholding system of collection.
Refusal to pay the tax may, of course, result inthe imposition of civil and/or crimina
penalties.

16. Does Withholding on Wages Constitute
Involuntary Servitude in Violation of the Thirteenth
Amendment?

The Thirteenth Amendment provides that “[n]either davery nor involuntary
servitude....shall exist in the United States....” Although the Supreme Court has
upheld the congtitutionality of incometax withholding, inthe context of the corporate
income tax, as early as 1916,% afew taxpayers have still contended, unsuccessfully,
that to require an employer, without compensation, to withhold income taxes from
the wages of employees places the employer in involuntary servitude in violation of
the Thirteenth Amendment.® The courts have consistently and repeatedly held that
a requirement of governmental service of this character does not constitute
involuntary servitude. A government has the right to require certain actions of its
citizens, including income tax withholding, jury service, and military service.®

17. Are Not Individuals Who Are Too Young to Vote
or Who Are Residents of the District of Columbia
Unconstitutionally Subjected to Taxation Without

Representation?

The argument has been suggested that individuals who are not 18 years of age
and individuals residing in the District of Columbia should not be subject to federal
taxes because they do not have voting representation in Congress. Individuals who
are not 18 years of age cannot vote for members of Congress or the President, and
residentsof the District of Columbiacannot elect voting representativesto Congress,
although they may vote in Presidentia elections.

The concept of no taxation without representation was a factor in the creation
of this country and was embodied in the Declaration of Independence, but itisnot an
express guarantee of the Constitution. Rather, the Constitution establishes a
representative form of government with elected officids for al adults, except those

& Brushaber v. Union Pacific Railroad Co., 240 U.S. 1 (1916).

% See, for example, Lorre, Jr. v. United States, 40 A.F.T.R. 2d 5664 (W.D. Tex. 1977); and
United States v. Awerkamp, 34 A.F.T.R. 2d 5086 (7th Cir. 1974).

8 See, Arver v. United States, 245 U.S. 366 (1918); Butler v. Perry, 240 U.S. 328 (1916);
and Robertson v. Baldwin, 165 U.S. 275 (1897).
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residing in the District of Columbia. As such, the Constitution permits taxation of
both residents of the District and individua s who are disenfranchi sed because of age.
This principle was clearly expressed by the Supreme Court in its decision in
Loughborough v. Blake® in which Chief Justice Marshall stated:

The difference between requiring a continent, with immense population, to
submit to be taxed by a government having no common interest with it, separated
from it by a vast ocean, restrained by no principle of apportionment, and
associated with it by no common feglings; and permitting the representatives of the
American people, under the restrictions of our Congtitution, to tax a part of
society, which is ether in a state of infancy advancing to manhood, looking
forward to complete equality as soon as that state of manhood shall be attained,
asisthe case with the territories; or which has voluntarily relinquished the right
of representation, and has adopted the whole body of Congressfor its legitimate
government, asis the case with the district, is too obvious not to present itself to
the minds of all.®

18. What Is Meant by the Term United States in the
Context of the Internal Revenue Code?

This question has often appeared as aform letter which questions the meaning
of the term “United States’ as used in the Internal Revenue Code. These letters
generaly follow the form of: (1) a statement of confusion as to the meaning of the
term resulting from their review of the IRC and some court decisions; (2) citation to
three definitions of the term from the Supreme Court opinion of Hooven & Allison
Co. v. Evatt®; (3) question as to which of the cited meanings is applicable to an
Internal Revenue Service regulation;® (4) citation to aportion of the Supreme Court
opinion of United States v. Cruikshank® concerning the different obligations and
rights stemming from federal and state citizenship; and (5) concluding with apleafor
immediate response to end their confusion.

First it should be noted that neither of the Supreme Court opinions cited in the
letters have anything to do with the federal income tax. Hooven was a case
concerning State taxation of imports. The Constitution prohibits states from taxing
importswithout the consent of Congress except what may be absol utely necessary for
executing its inspection laws.® One of the issues in Hooven was whether the items
which had been taxed by the state had been imported, in that the items in question
came from the Philippine Islands, which at that timewere ainsular possession of the

%18 U.S. 317 (1820).

81d. at 324 to 325.

0324 U.S. 652 (1945).

%26 C.F.R. § 1.1-1(a)(1).
292 U.S. 542 (1875).

% U.S. Const. Art.l, § 10, cl. 2.
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United States. It was in this context that the Court entered into a discussion of the
meaning of the term “United States’ stating:

The term “United States’ may be used in any one of several senses. It may
be merdly the name of a sovereign occupying the position analogous to that of
other sovereignsinthefamily of nations. It may designatetheterritory over which
the sovereignty of the United States extends, or it may be the collective name of
the States which are united under the Constitution.*

The Court decided for purposes of this constitutional provision that “United States”
did not include the Philippine Idands.

Cruikshank, a case decided 38 years before the ratification of the Sixteenth
Amendment and the enactment of the modern income tax, was a criminal case which
had nothing to do with taxes of any kind. The quote from the case cited in theletters
is part of lengthy section which discusses our federal system of government where
individuals are citizens of a state and of the nation and thus have rights and
obligations, which may vary, stemming from these two citizenships.® If oneinsists
on applying this passage to the subject of taxes, it could best be summarized by saying
that an individual has certain rights and obligations under the federal tax laws and
certain rights and obligations under the State tax laws and such rights and obligations
may not be identical.

The IRC usesthe term “United States’ severa hundred times. It usesthe term
in all three of the ways mentioned in the Hooven case. For example, the IRC refers
to the United States Tax Court.*® This use of the term is obviously not used in the
geographical sense. Rather, it isused to indicate that the court isapart of the federal
government. In the unemployment tax provisions of the IRC the term is defined to
include the States, the District of Columbia, the Commonwealth of Puerto Rico, and
the Virgin Islands.®” The general IRC definition of the term states:

When used in this title,® where not otherwise distinctly expressed or manifestly
incompatible with the intent thereof, the term “United States” when used in a
geographica sense includes only the States and the District of Columbia.*®

The use of the term which the letters specificaly inquire about is not from the
IRC, but fromthelRSregulations. Theregulationin question statesin pertinent part:

® Hooven, at 671 and 672. It should be noted that the parentheticals in the letters are not
from the Court opinion, but rather appear to be interpretations of the definitions supplied by
the author and are not necessarily completeor accurate. It should be aso noted that the Court
does not state or imply that thislist of definitionsis exhaustive or exclusive.

% See, Cruikshank, 92 U.S. at 549 to 551.

% See, e.g., IRC § 7441.

o |RC § 3306(i).

% The IRC is codified in title 26 of the United States Code.
9 |RC § 7701(a)(9).
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Section 1 of the Code imposes an income tax on the income of every
individual who is a citizen or resident of the United States and, to the extent
provided by section 871(b) or 877(b), on the income of a nonresident alien
individual .*®

The use of theterm * United States’ inthisregulation isthat of amodifier of the terms
“citizen” and “resident.” Further study of this regulation might well have aleviated
some of the constituents' confusion. Subsection (b) of this regulation, entitled
“Citizens or residents of the United States liable for tax,” expands on the discussion
guoted above. Subsection (c) of thisregulation, entitled “Who isacitizen,” goeson
to state:

Every person born or naturalized in the United States and subject to its
jurisdictionisacitizen. For further rules governing the acquisition of citizenship,
see chapters 1 and 2 of title 111 of the Immigration and Nationality Act (8 U.S.C.
88 1401-1459). For rules governing loss of citizenship, see sections 349 to 357,
inclusive, of such Act (8 U.S.C. 88 1481-1489), Schneider v. Rusk, 377 U.S. 163
(1974), and Rev. Rul. 70-506, C.B. 1970-2, 1. For rules pertaining to persons
who are nationals but not citizensat birth, e.g., aperson born in American Samoa,
see section 308 of such Act (8 U.S.C. 8§ 1408). For special rules applicable to
certain expatriateswho havelost citizenship withthe principal purpose of avoiding
certain taxes, see section 877. A foreigner who has become a citizen but who has
not yet been admitted to citizenship by afina order of anaturalization court isan
dien ™

19. May Congress Tax Occupations of Common
Law Right?

Y es, Congress may tax “occupations of common law right” and has done so
many times, for example the Social Security tax and the federal income tax.

The argument has been made that earning aliving isaright, sometimes called a
“God given right” or a “common law right,” and not a privilege and therefore it
cannot be taxed. Sometimes those presenting this argument would distinguish
between natural occupations, i.e., farmer or rancher, and occupations created by the
government, i.e., government employee or lawyer, the latter being taxable while the
othersare not. Thesetypes of distinctions have never been recognized in the area of
taxing power of the states or the federal government. The Supreme Court has
specificaly rejected a chalenge to the Social Security tax based on this type of
argument, stating:

The statute books of the states are strewn with illustrations of taxes laid on
occupations pursued of common right. We find no basis for a holding that the

10 26 C.F.R. § 1.1-1(a)(1).
101 26 C.F.R.. § 1.1-1(c).
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power in that regard which belongs by accepted practice to the legidatures of the
states, has been denied by the Constitution to the Congress of the nation.*2

In challengesto thefedera incometax, the courts have consistently rejected theclam
that Congress may not tax occupations of common law right.'%

20. What Is Meant by the Term “Includes?”

The use of the term “includes’ in IRC definitions has given rise to at least two
guestions concerning the application of the tax code. Does the “State” include the
fifty states? Does*” employee” include anyonewho doesnot work for the Government
or isan officer of a corporation?

The IRC defines“ State” to include the District of Columbia.!®* There arethose
who arguethat thismeansthat theterm “ State” only includesthe District of Columbia
and not thefifty States of the Union. ThelRC defines® employee” toinclude officers,
employeesor elected officia sof the United States, a State, or any political subdivison
thereof, or the District of Columbiaor an officer of acorporation.’®® There arethose
who argue that thismeansthat only those in one of these categories are “ employees’
for purposes of the income tax.

Each of these arguments displaysabas c misunderstanding of the meaning of the
term “includes.” Theterm “includes’ isinclusive not exclusive. The IRC provides
that the terms “includes’ and “including” when used in a definition shall not be
deemed to exclude other things otherwise within the meaning of the term defined.'®

The courts have not given any credence to arguments that “includes’ implicitly
excludes. They have been consistently found to be without merit and frivol ous.™”

192 Steward Machine Co. v. Davis, 301 U.S. 548 at 582 to 583 (1937).

103 See, for example, United States v. Russell, 585 F.2d 368 (8th Cir. 1978); United States
v. Silkman, 543 F.2d 1218 (8th Cir. 1976), cert. denied, 431 U.S. 919 (1977); and Jones v.
United States, 551 F. Supp. 578 (N.D.N.Y. 1982).

104 |RC § 7701(a)(10).
1 | RC § 3401(c).
10 |RC § 7701(c).

197 See, U.S. v. Rice, 659 F.2d 524,528 (5th Cir. 1981), U.S. v. Latham, 754 F.2d 813, 815
(1st Cir. 1986), U.S. v. Ward, 833 F.2d 1538 (11th Cir. 1987), and U.S. v. Steiner, 963 F.2d
381 (9th Cir. 1992).
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21. Do the IRC Source of Income Rules Exempt the
Income of U.S. Citizens?

The answer to this question isno. The question is based on the claim that the
“sources of income” rules of the IRC only apply to nonresident aliens and foreign
corporations.’® This reading of the IRC and regulations contradicts the express
language of the IRC and regulations.

The IRC clearly states that “gross income means al income from whatever
source derived.”'® The regulations specifically state:

In general, al citizens of the United States, wherever resident, and al
resident alien individuals are liable to the income taxes imposed by the Code
whether theincomeisreceived from sourceswithin or without the United States.**°

The reason that “source of income” rules apply primarily to nonresident aliens
and foreign corporations is that they are only taxed on domestic source income.
Therefore there is need of rules to determine the source of their income. As stated
above, a citizen or resident dien is taxed on dl income regardless of the source.
Therefore, source rules are unnecessary.

22. What Is the Frivolous Income Tax Penalty?

As part of the Tax Equity and Fiscal Responsibility Act of 1982,"** Congress
enacted a penalty for filing afrivolous income tax return. This penalty is codified at
IRC § 6702.

The pendty is $500.00. It may be imposed on any individua who files any
document which purports to be a tax return but falls to contain information from
which the substantial correctness of the amount of tax shown on the return can be
judged, or containsinformation which onitsface indicates that the amount of the tax
shown onthereturnissubstantialy incorrect and such conduct arisesfrom afrivolous
position taken by the taxpayer or adesire of the taxpayer, which is apparent from the
face of the return, to delay or impede the administration of the tax laws.**?

The penalty is immediately assessable. The taxpayer need not be given any
advance warning before assessment. To challengethis penalty, the taxpayer must pay
15% of the penalty and file for a refund with the IRS. If the refund is denied, the

108 See, IRC § 861 and its regulations.

199 |RC § 61.

19 Treas. Reg.§ 1.1-1(b).

U p . 97-248, 97 Stat. 369, 97th Cong., 2nd Sess. (1982).
12 |RC §6702.
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taxpayer may seek review in the Federal District Courts.**® The constitutionality of
the frivolous return penaty has been upheld against challenge under the First
Amendment™* and the Due Process Clause.™®

It should also be mentioned that the federa courts may impose penalties for
frivolous claims brought before them. These claims range from those which have no
basisinfact or law (for example, claming that payment of income taxesisvoluntary)
to those which may have been legitimate questions when first raised, but have been
so definitively decided by the courts that they are awaste of the courts time to bring
them up again (for example, questioning the constitutionality of taxing wages). The
Seventh Circuit Court of Appeals has stated:

Thedoors of thiscourthouse are, of course, open to good faith appeals of what are
honestly thought to be errors of the lower courts. But we can no longer tolerate
abuseof thejudicia review processby irresponsible taxpayerswho pressstaleand
frivolous arguments, without hope of success on the merits, in order to delay or
harass the collection of public revenues or for other nonworthy purposes ...
abusers of the tax system have no licence to make irresponsible demands on the
courts of appeals to consider fanciful arguments put forward in bad faith. Inthe
future we will deal harshly with frivolous tax appeals and will not hesitate to
impose even greater sanctions under appropriate circumstances.™®

The United States Tax Court has statutory power to assessapenalty of up to $25,000
on ataxpayer who brings a frivolous claim before it.*’

Thefollowingisalist of someof thetypesof returnswhere | RC 8§ 6702 has been
invoked or arguments which have been found to be frivolous by the courts:

(1) Fifth Amendment returns—taking the Fifth Amendment on
all or most of the lines of the return;*®

(2) clamsof awar tax deduction—educing the tax due on ones
taxable income by the percentage derived by dividing the budget
of the Department of Defense by the total Federal budget;™°

(3) claimsthat wages are not taxable;**
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(4) gold standard returns—claiming no income because federa

reserve notes are not backed by gold or silver;***

(5) clamsthatthefedera incometaxisavoluntary tax—Privacy
Act defects, aleged lack of liability section in the IRC, and
misrepresentations of statements concerning voluntary
compliance;*?

(6) clams of defects in the ratification of the Sixteenth
Amendment—fraud by the Secretary of State, mistakes in
ratification by the various states, failure of President to sign the
proposed amendment, improper admisson of Ohio into the
Union;*?

(7) falureto signthereturn, striking out the perjury clause, or

in other ways modifying the income tax return;***

(8) clamsthat the Tax Court system violates the taxpayer’s
right to trial by jury;*®

(9) clams that the imposition of an income tax denies the
taxpayer the freedom of contract;*®

(10) establishing a “church” for the sole purpose of tax
avoidance;® and

(11) clamsthat the tax laws are not legal because they were not
enacted as positive law.'?®
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