Order Code RL31081

CRS Report for Congress

Received through the CRS Web

Impoundment and Sale of
Cattle Trespassing on
Federal Public Lands

August 14, 2001

name redacted
Legislative Attorney
American Law Division

Congressional Research Service % The Library of Congress



Impoundment and Sale of Cattle Trespassing on
Federal Public Lands

Summary

Several instanceshave occurred recently in several stateswhere Bureau of Land
Management (BLM) personnel haveimpounded and sold cattle belonging to afederal
grazing permittee or other owner when the cattle were grazing on federal lands
without authorization to do so —which isto say, when the cattle were trespassing on
the federa lands. The impoundment and sale of cattle from the public lands may
become the subject of congressional interest and oversight.

The Federal Land Policy Management Act of 1976 for the first time provided
genera authority for designated BLM personnel to undertake law enforcement
activities, but at the same time the agency was to achieve maximum feasible reliance
on state and local law enforcement officids for enforcement of federal laws and
regulations on the federal lands. In addition, the agency was to cooperate with state
and local officias in enforcing state and loca law on the BLM-managed lands.
Regul ationsauthorizethe impoundment of offending cattleby an“ authorized officer,”
which termisdefined as any person authorized by the Secretary to administer grazing
regulations. This authority may reflect the statutory duty to prevent undue
degradation of the lands and the duty of a landowner to minimize harm from
trespasses. Following impoundment, cattle may be disposed of, either by the local
officids if a suitable agreement is in effect and they have taken the enforcement
action, or by the authorized officer if no suitable agreement isin effect or the BLM
manager chooses to act. The terms of disposal, sale and redemption rights are
governed in part by the federal regulations, and in part by state law to the extent
federal law and regulations are slent on an issue or local officials are carrying out
those actions. Additional guidance is provided in the BLM Grazing Handbook.

This report explores the authority of BLM personnel regarding unauthorized
cattle by reviewing the statutory authoritiesof BLM over thefederal rangelandsunder
itsadministration, and the regul ationsand admini strative material simplementing those
authoritiesinthe context of grazing, trespass, impoundment and sale of unauthorized
livestock. The report will be updated as circumstances warrant.
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Impoundment and Sale of Cattle
Trespassing on Federal Public Lands

Introduction

Several instances have occurred recently in several stateswhere Bureau of Land
Management (BLM) personnel haveimpounded and sold cattle belonging to afederal
grazing permittee or other owner when the cattle were grazing on federa lands
without authorization to do so — which is to say, when the cattle are trespassing on
the federa lands. Impoundment and sale of cattle from the federa public lands may
become the subject of congressional oversight. This report explores the authority of
BLM personnel regarding unauthorized cattle by reviewing the statutory authorities
of BLM over thefedera rangelandsit manages, and theregul ationsand administrative
materials implementing those authorities in the context of grazing, trespass,
impoundment and sale of unauthorized livestock.

Background

The BLM manages grazing on many of the public landsin the West, principally
under the Taylor Grazing Act (TGA),* the Federal Land Policy and Management Act
(FLPMA),? and the Public Rangelands Improvement Act (PRIA).® These statutes
provide considerable specific direction for the grazing program and al so set out duties
and authorities to regul ate and protect the public lands. The TGA and FLPMA aso
set out pendlties for violation of regulations, and FLPMA expressly addresses
enforcement activities by BLM personnel. 1n addition to these express provisions,
other laws and lega principlesmay pertain. Thisreport will first examine the federal
statutes and regulations on these matters and then address how the federal provisions
and regulations might relate to state lawsand procedures on these same topics, both
in genera and as to impoundment and sale of livestock by BLM personnel.

!Act of June 28, 1934, ch. 865, 48 Stat. 1270, 43 U.S.C. 88 315 et seq.
Act of October 21, 1976, Pub. L. No. 94-579, 90 Stat. 2744, 43 U.S.C. 88 1701 et seq.
3Act of October 25, 1978, Pub. L. No. 95-514, 92 Stat. 1803, 43 U.S.C. 88 1901 et seq.
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Federal Laws and Regulations

Asnoted, the TGA, FLPMA and PRIA containlanguagedirecting the protection
of the federal lands. The TGA directs the Secretary of the Interior to regulate the
occupancy and use of the lands “to preserve the land and its resources from
destruction or unnecessary injury, to provide for the orderly use, improvement, and
development of therange ....”

FLPMA directs that the public lands be managed to “take any action necessary
to prevent unnecessary or undue degradation of the lands,”* and the Secretary is
directed to issue regulations necessary to implement the provisions of the Act with
respect to the management, use, and protection of the publiclands. PRIA directsthat
the goal of management shal be “to improve the range conditions as feasible in
accordance with the rangeland management objectives established through the land
use planning process, and consistent with the values and objectives listed in sections
1901(a) and (b)(2) of this title” These referenced provisions in turn address
rangeland conditions, and direct management to, among other things, “maintain and
improve the condition of the public rangelands so that they become as productive as
feasible for al rangeland values ...,” and “prevent economic disruption and harm to
the western livestock industry” by charging fees for grazing. Language also is
containedinthe TGA that requiresthat grazing privilegesbe adequately safeguarded.®

FLPMA further statesthat “[t]he use, occupancy or development of any portion
of the public lands contrary to any regulation of the Secretary or other responsible
authority, or contrary to any order issued pursuant to any such regulation, isunlawful
and prohibited.”® FLPMA also providesthat any person “who knowingly and willfully
violatesany such regulation whichislawfully issued pursuant to thisAct shall befined
no more than $1,000 or imprisoned no more than twelve months, or both.”” The
TGA provides a fine of $500 for willful violation of that law or regulations after
actual notice thereof .

In response to these statutory directions to protect and regulate the use of the
federal lands, BLM grazing regulations address range conditions and regulate
livestock numbers and use of the rangelands. As will be discussed, regulations
specifically authorize the impoundment and sale of livestock that is grazing either
without a permit or in violation of a permit. Regulations authorizing some form of

“43 U.S.C. § 1732(b).
543 U.S.C. § 315b
643 U.S.C. § 1733(g).
743 U.S.C. § 1733(a).
843 U.S.C. § 315a
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impoundment have been on the books since at least the 1950's.° Regulations were
adopted in modern form in 1978" and have changed little since that time.

The regulations currently distinguish among infractions that are nonwillful,
willful, or repeated willful. Violatorsare “liable in damages to the United States for
the forage consumed by their livestock, for injury to Federal property caused by their
unauthorized grazing use, and for expensesincurred inimpoundment and disposal of
their livestock, and may be subject to civil penalties or criminal sanction for such
unlawful acts.”** The BLM must provide written notice of allegedly unauthorized
livestock grazing to the owner, if known, aong with the order to remove the
unauthorized livestock.™

When a violation has been determined to be nonwillful and incidental
(presumably by the authorized officer), the authorized officer hasdiscretion asto how
to correct theviolation, assessdamages, and otherwise settletheclaim.®® “ Authorized
officer” is defined as “any person authorized by the Secretary to administer the
grazing regulations.** Penalties become more severe, depending on the character of
the violation. Monetary damages for unauthorized use can range from none at all in
some circumstances, to double the vaue of forage consumed for willful violations,
and triple the value of forage consumed for repeated willful violations.®> Grazing
permits can be suspended or cancelled if damages are not paid.’® In addition to
suspension or cancellation for non-payment of damages, the authorized officer may
suspend or cancel a grazing permit or lease in whole or in part — and in some cases
must do so — for certain other violations. When the infraction is committed by a
nonpermittee, the infraction is to be referred to the “proper authorities’ for
appropriate lega action by the United States against the violator,"” and TGA and
FLPMA pendlties may be assessed.’® There is no elaboration on who the proper
authorities are.

Livestock can beimpounded if either the owner isunknown or the permitteefails
to remove the livestock when ordered to do so.*® A separate notice of intent to
impound must be sent by certified mail or personally delivered to the owner or his
agent, or both, or be posted if the owner isunknown. Impoundment may occur any

%See, Hatahley v. United States, 351 U.S. 173 (1956).
143 Fed. Reg. 29,058 (July 5, 1978).
143 C.F.R. § 4150.1.

1243 C.F.R. § 4150.2.

1343 C.F.R. § 4150.2(b).

1443 C.F.R. § 4100.0-5.

1543 C.F.R. § 4150.3.

1843 C.F.R. §8 4150.3(€) and 4160-1.
143 C.F.R. § 4170.1-1(c).

143 C.F.R. §8§ 4170.2-1 and 4170.2-2.
143 C.F.R. §8 4150.2(c) and 4150.4.
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time after 5 days from delivery of the notice up to 12 months from the effective date
of notice.® Followingimpoundment, the owner has achanceto redeem thelivestock,
and if they are not redeemed, they may be sold.*

The impoundment and sale regulations touch on the relationship of possible
actions by federa personnel to possible actions by non-federal personnel authorized
under state and local law. Impounded livestock “may” beturned over to the Statefor
disposal if a“suitable agreement” isin effect.”? Similarly, livestock may be redeemed
or sold in accordance with state law if a suitable agreement is in effect prior to the
time of sale.® However, the regulations allow the federal land managers to impound
cattle and to sell or dispose of trespassing cattle if no suitable agreement exists for
state and local authorities to do those tasks:

§ 4150.4 Impoundment and disposal.

Unauthorized livestock remaining on the public lands or other
lands under Bureau of Land Management control, or both, after
the date set forth in the notice and order to remove sent under 8
4150.2 may be impounded and disposed of by the authorized
officer as provided herein. (Emphasis added.)

§ 4150.4-2. Impoundment.

After 5 days from delivery of the notice under § 4150.4-1(a) of
thistitle or any timeafter 5 daysfrom publishing and posting the
notice under § 4150.4-1(b) of thistitle, unauthorized livestock
may beimpounded without further notice any timewithinthe 12-
month period following the effective date of the notice.

§ 4150.4-3 Notice of public sale.

Following the impoundment of livestock under this subpart the
livestock may be disposed of by the authorized officer under
theseregulationsor, if asuitable agreement isin effect, they may
be turned over to the State for disposal .... (Emphasis added.)

To analyze the relationship of the federal statutory and regulatory provisionsto
state and local law, some genera background on the legal status of the federal lands
and on principles of trespass is necessary.

243 C.F.R. 88 4150.4-1 and 4150.4-2.
443 C.F.R. 88 4150.4-4 and 4150.4-5.

243 C.F.R. § 4150.4-3. The suitable agreement may be the contracts with local officials as
representatives of the relevant state under 43 U.S.C. § 1733. The authority to turn a matter
over to state authoritiesif a suitable agreement exists appears to be discretionary. We do not
address possible situations where the federal managers may believe that circumstances
warrant the federal personnel taking action even if a suitable agreement exists.

%43 C.F.R. 88 41504-4 and 41504-5.
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Federal Jurisdiction over Land

Thefederal government may have one of several types of jurisdiction over lands
and the scope and applicability of state law varies depending on the type of federal
jurisdiction. Thefederal government has* exclusive legidative’ jurisdiction over the
Didtrict of Columbia and federal enclaves regarding which the relevant state has
consented to such jurisdiction under Art. 1, 8 8, Cl. 17. State law does not apply to
theselandsat al, except to the extent the federal government has directed that it may.
Over other areas, the federa government may have partiad exclusive legidative
jurisdiction — exclusive federal jurisdiction to which a state has consented, but only
for some particular purposes, rather than in general. The federal government may
have concurrent legidative jurisdiction over other lands, again with state consent, in
which case both the state and federal governmentshavegenera legidativejurisdiction
and state law appliesunlessfederal law preemptsit. Over still other areas, thefederal
government has mere proprietary jurisdiction and state law applies fully unless and
until federal law preemptsit. The consent of a state is not necessary for the federal
government to own land under Art. IV of the Constitution, or to enact preemptive
federa legidation pursuant to one of its constitutional powers. The type of
jurisdiction is indicative of the extent to which state law applies and the extent to
which federal preemption is necessary to give federal actions primacy.

Federal law can preempt state and local law, either expressly or by implication.

Statelaw can be pre-empted in either of two genera ways. If Congress
evidences an intent to occupy agivenfield, any state law faling within
that fidldis preempted .... If Congress has not entirely displaced state
regulation over the matter in question, state law is still pre-empted to
the extent it actually conflicts with federal law, that is, when it is
impossible to comply with both state and federal law, ... or where the
state law stands as an obstacle to the accomplishment of the full
purposes and objectives of Congress.?*

Typicaly, the federa government has only proprietary jurisdiction over the
public lands managed by BLM.* Therefore, state law applies fully, except as
Congress hasotherwise provided. Asreviewed above, Congresshaslegisiated onthe
protection of the federal lands and grazing on them, and regulations have been
promulgated to implement those laws. But issues remain as to how those federal
authorities relate to state law.

Remedies Available for Trespass on Federal Lands

The federal government has two statuses with respect to its BLM lands within
astate. Ontheonehand, thefederal government isa property owner under state law

#California Coastal Commission v. Granite Rock Company, 480 U.S. 572, 581 (1987),
citations omitted.

%JURISDICTION OVER FEDERAL AREASWITHIN THE STATES. Report of the Interdepartmental
Committee for the Study of Jurisdiction over Federal Areas within the States, June, 1957.
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and enjoysthe same opportunitiesto protect itslands as does any other landowner in
that state. On the other hand, the federal government can and has preempted state
law with federal law asto those lands in some respects. How these two roles relate
may not always be clear.

There are several criminal penaltiesfor trespass on the federal lands,? including
penaltiesfor trespassgrazing resulting fromdriving or knowingly permitting livestock
to enter any inclosure on the lands of the United States.?” Asdiscussed above, federal
criminal penalties are available under FLPMA and TGA for violation of regulations,
and civil remedies also are set out in federal law and regulations. In addition, the
federal managers may have other avenues of redress available. Trespassisa“tort,”
awrong doneto the possessory interest of alandowner through the unauthorized use
of theowner’sland. A landowner hastheright to end atrespass and collect damages
from atrespasser for any unauthorized use. But, under what isknown asthe “rule of
avoidable consequences,” a landowner also has the duty to minimize damages by
taking reasonable measuresto halt or abate the harm, or risk forfeiting the part of the
damages that could have been avoided.?® In other words, an owner cannot sit back,
do nothing, let damages accrue, and then claim full damages. In the context of a
trespass by cattle, taking reasonable action arguably may consist of rounding up the
offending cattle, impounding them, and notifying the owner.

Exactly what remedies might be available under state law can vary. Under the
lawsof many western states, “trespass’ by cattleiscomplicated by alandowner’ sduty
—or lack thereof — to fence land; either to fence his own cattle in or fence the cattle
of othersout. In some states, alandowner has aduty to fence his livestock in or be
liable for their actions. Other states are “fence out” states in which cattle may roam
at large without ligbility, except in areas where an owner has fenced an areato keep
animals other than his own out.

Assuming atrespass can be shown, states vary asto when and how damagesfor
forage consumed by errant cattle may be collected. Regardless of fencing issues, in
many western states, a person is entitled to alien against animas that a person fed,
for the value of the forage and feed.*® The owner of the livestock isliable to pay the
amount owed, or the livestock may be sold. Typicaly, these statutes apply to
situations where an owner arranged for another person (the “agistor”) to pasture or
feed cattle, but then failed to clam the animasor to pay for their care. (But it could
be asked whether a person who involuntarily fed trespassing cattle should have fewer
rightsto recover the value of forage or feed than aperson haswho did so voluntarily.)
Typicaly too, many states have statutes governing stray (usualy defined as
unbranded) livestock that allow for their impoundment and sale.* Jurisdictions vary

%18 U.S.C. 88 1851, 1852, 1853, and 1863.
718 U.S.C. § 1857.

%1 DAMAGES IN TORT ACTIONS, § 3.07[4] (2000); PROSSER AND KEETON ON TORTS 458
(5th Ed. 1984)

#See e.g., Ut. Code Ann. 38-2-1 (1953, 2000 Supp.); Wy. Stat. Ann. 29-7-101 (1999).
%yt. Code Ann. 4-25-1 (1953, 2000 Supp.).
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as to the range of formalities required to impound and sell livestock; some have
informal proceduresthat allow arancher toimpound and sdll the cattle; othersrequire
local law enforcement personnel to carry out the procedures.

As noted, the current federa grazing regulations authorize the federal range
managersto impound and sl livestock inaccordance with the federal regulations, or
to let state and local authorities dispose of livestock when a suitable agreement on
such mattersisin effect. Asdiscussed, the pre-FLPMA regulationsdid not appear to
authorize BLM personnel to take such actions themselves, while the post-FLPMA
regulations do. The explanatory material accompanying the post-FLPMA 1978 and
1982 regulations show that public comments raised this point of why the regulations
did not require compliance with state law, but the issue was not fully discussed. The
issue is not why total reliance was not put on state law — this was never the pre-
FLPMA position — but rather why and to what extent FLPMA gave BLM personnel
the authority to carry out actions such as the impoundment and sale of unauthorized
animas themselves. To examine that question further, the law enforcement
provisions of FLPMA will be reviewed.

FLPMA Provisions on Law Enforcement

Section 303 of FLPMA (43 U.S.C. § 1733) provides that the Secretary may
authorize federal personnel or appropriate local officids to carry out his law
enforcement responsi bilities with respect to the public lands and their resources. The
Secretary has severa options to enforce federal laws and regulations. When the
Secretary determinesthat assistance is necessary, the Secretary may offer to contract
with appropriate loca law enforcement officials to achieve “maximum feasible
reliance’ upon local law enforcement officials in enforcing federa laws and
regulations. The Secretary also may designate federal personnel to carry out law
enforcement responsibilities with respect to the public lands and their resources, and
may request the Attorney General to institute acivil action for an injunction or other
order to prevent any person from utilizing public lands in violation of regulations.

The Secretary is aso authorized to cooperate with the regulatory and law
enforcement officialsof any state or political subdivision of astateinthe enforcement
of state and local laws or ordinances.

The enacted language on law enforcement differs from the introduced language
in severa respects. Both the House and Senate bills addressed the issue.

The Senate hill, S. 507, had many of the e ements that ultimately were enacted.
Section 307 authorized the Secretary to request that the Attorney Genera institute
acivil action for an injunction or other appropriate order to prevent a person from
using the federal lands in violation of laws or regulations, and also authorized the
Secretary to designate employeesto carry firearms, executewarrantsand process, and
make arrests in certain circumstances. In addition, under § 308, the Secretary could
cooperate with local law enforcement officials and provide reimbursement to a state
or subdivision for help in the regulation of the use of the federal lands. The
committeereport discussed theneed to provide BLM personnel with law enforcement
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authority to stop unlawful acts that were increasing on the lands “and in many
situations are ‘ out of control’ or nearly s0.”** The report further noted that BLM’s
capability to enforce the lawful use of the lands was “amost non-existent.” *

While basic law enforcement traditionally is a state problem and
most major categories of public and private offenses are
adequately covered by state law, such laws do not apply to the
enforcement of specia rules and regulations on Bureau
administered lands It is in this area that the most glaring
deficiency exists in both state and Federal laws.

To date, the Bureau' s attempts to solve such problems by using
the only tools available to it, persuasion, cooperation, and
education, have not been successful. Every evidence indicates
that without enforcement authority and authority to cooperate
with State and local law enforcement agencies as spelled out in
[section 308 of S. 507], the Bureau’ s Situation will continue to
deteriorate. Some examples of past problems are shown
below.*

Thereport goes on to discussthat inthe previous Congress, some Members had
expressed concern about providing general law enforcement authority to
Departmental personnel who lacked the intensivetraining and experience of State and
local law enforcement personnel. The committee expressed the opinion that “the
better aternativeisto authorize the Secretary to contract with Stateand local officials
for general law enforcement on the national resourcelands. Thisauthority isprovided
in section 308.”3* Nonetheless, the bill also authorized specia BLM enforcement
personnel to enforce “all Departmental laws and regulations’ on all Department of
the Interior lands. The report then describes §8 308 as conferring on the Secretary
authority to cooperate with state and local law enforcement agenciesin“enforcement
of State and local laws on national resource lands.”* (Emphasis added.)

Sen. Henry M. Jackson, then Chairman of the Senate Committee on Energy and
Natural Resources, noted that “[p]erhapsthe most critical finding of the Public Land
Law Review Commission [the Commission that had studied all then current laws
pertaining to the landsmanaged by BL M] isthe appalling absence of the enforcement
authority so necessary for any land management agency. The National Resource

%S, Rep. No. 94-583 at 57 (1975), reprinted in LEGISLATIVE HISTORY OF THE FEDERAL
LAND PoLicY MANAGEMENT ACT OF 1976, prepared for the Committee on Energy and
Natural Resources, United States Senate, April, 1978. GPO Publication 95-99, hereafter
referred to as “LEG. HisT.,” at 122.

#|d., at 58, reprinted in LEG. HIST., supra, at 123.
Bq.
4.
*Id., at 60, reprinted in LEG. HIST., supra, at 125..
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LandsManagement Act would providethe BLM with authority similar to that already
possessed by the Park Service and the Forest Service.”*

TheHousehill, H.R. 13777, contained more detail on enforcement. It included
language in 8§ 302(c) that authorized the Secretary, when he determined that
assistance was necessary “to enforce any Federal law or regulations’ relating to the
public lands or their resources, to contract with state and local law enforcement
officids for the enforcement of federal law and regulations “with the view of
achieving maximum feasible reliance upon such regulatory and law enforcement
officidsin administering such regulationsand laws.” The Secretary wasto negotiate
these contracts annually with such officials, whose authoritiesto arrest, etc. were set
out. The Secretary could reimburse the state or subdivisions and could provide
training as he deemed necessary. Under the bill at this stage, if, and only if, such a
contract was declined, or the state or locality lacked the authority to enter into one,
could the Secretary designate federa personnel to carry out enforcement
responsibilities on the public lands.

Thecommitteereport reiteratesthat federal personnel werenot authorized to act
unless contractual assistance was unavailable. The report pointed out that the
boundaries of the public lands are poorly marked or not marked at all, making it
difficult for members of the public to know when in fact they were on public lands.
In addition, the report continues, the rules and regulations for the public lands are
numerous and not too well known. Therefore, the Secretary was authorized to
contract for assistancein enforcing federal law and regulations, and to cooperate with
State and loca enforcement officias, financially and otherwise, to assist in the
enforcement of “ State and local laws and ordinances where such activitieswill assist
in the administration and regulation of use and occupancy of the public lands. The
Committee expectsthe Secretary of the Interior to construethisauthority broadly, for
the purpose is to provide financial assistance to States and their subdivisions where
the existence of large areas of public lands deprives the governmental entity of
adequate enforcement of laws and ordinances as they apply to the public lands.”*’
Again, only if state and local enforcement was not available could designated federa
personnel act as enforcement officials.

In dissenting views printed as part of the committee report, Rep. John F.
Seiberling and others had described the enforcement authority as * unworkable” and
the enforcement authority of BLM employees as “totally inadequate.”

Normally, the only remedy availablefor BLM officiasisto make
acitizen'sarrest, or cal theloca sheriff, who may be many miles
distant and who aso may be philosophically unsympathetic to
Federal Regulations.” ...

This bill does nothing to improve that situation. It directs the
Secretary to offer “reasonable’ contracts to state and local law

%122 CoNG. REC. S 2366 (daily ed. February 25, 1976), reprinted in LEG. HIST. supra, at
212

%H.R. Rep. 94-1163 at 14-15 (1976), reprinted in LEG. HIST., supra, at 444-445,
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enforcement officia's whenever their help is needed to enforce
Federa laws and regulations. Only if those authorities refuse
such a contract can the Interior Department exercise
enforcement authority. Thus BLM officials would still have to
cal thelocal sheriff.

... For many yearsthe National Park Service, U.S. Forest Service
and Fish and Wildlife Service have had effective enforcement
authority on the landsthey manage. Curioudly, thebill givesthe
necessary authority for the California Desert but does not do so
for the rest of our public lands, where the same kinds of
problems exist.*®

Several Members commented on the floor that the lack of adequate BLM
enforcement authority inthe reported bill was unwise and would compromisethe new
management authorities the bill would provide.®

Rep. Seiberling offered an amendment that would leave in place the language
directing the Secretary to achieve “maximum feasible reliance” on loca law
enforcement personnel to enforce Federal laws and regulations, but would also
provide “backup authority to designate trained Federal personnel to carry out these
enforcement responsibilitieswhen needed.”*° Rep. Seiberling stated that allowing the
Secretary to enforce only after state and local law enforcement officials refused an
annual contract was not adequate, and noted that BLM currently had only seven
specia agentswho were authorized to investigate natural resource violations, but had
to call on another federal agency to makearrests, or attempt to persuade state or local
officiasto make an arrest if astate or local law had also been violated. At timesstate
law was not adequate and federa enforcement personnel aso might not be available:

... But many States do not have specific laws protecting the
diverse resources of the public lands, and enforcement of State
laws is uneven, because of the variation in laws throughout the
West.

Although the FBI can sometimesassist, that agency cannot take
on an interstate transportation of stolen property case unless it
involves property valued at a minimum of $50,000. In cases
involving wildlife violations, the Fish and Wildlife Service has
authority for migratory birds and endangered species, but its
enforcement personnel are severely overburdened and thus not
aways able to assist BLM.*

#¥\d., at 233, 660.

%9122 CoNG. REC. H. 7588 (daily ed. July 22, 1976)(remarks of Reps. Forsythe and Downey)
reprinted in LEG. HIST., supra at 674.

%0122 CoNG. REC. H 7613 (daily ed. July 22, 1976), reprinted in LEG. HIST., supra at 699.
“d.
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Rep. Jm Santini spoke against the establishment of what he termed “a Federal
policeforce” within states, both on genera principle and because he asserted that the
additional dutieswould beaburdento BLM and the officers might not be adequately
trained. “We have had tragic episodes in trying to pervert and convert the botanist
into alaw enforcement officer when heis confronted with resistance.”* Rep. Santini
defended the reported bill language that conditioned BLM enforcement authority on
local enforcement officials being unavailable. Rep. Seiberling again asserted that the
current bill language — requiring BLM to negotiate annually with all relevant law
enforcement entities — was unworkable, and the amendment giving BLM law
enforcement authority prevailed.”®

The conference report states that both the Senate and House had similar
provisions for law enforcement with some marked differences that were acted upon
asfollows:

(c) Theconferees accepted the policy inthe House amendments
that the Secretary of the Interior seek maximum feasiblereliance
inhisdiscretion upon local law enforcement officialsinenforcing
Federal lawsand regulations. The Secretary isexpected to keep
this goal in mind, as well as his authority to assist local law
enforcement officialsin enforcing local laws and regulations, as
he carries out hisprimary responsibility of assuring adequate law
enforcement for the public land areas.*

Discussion

FLPMA directed the BLM to achieve maximum feasible reliance on state and
local law enforcement officialsfor enforcement of federal lawsand regulationson the
federal lands, while at the sametime providing that agency with the genera authority
for designated BLM personnel to undertake law enforcement activities. In addition,
the agency wasto cooperate with state and locd officiasin enforcing state and local
law on the BLM-managed lands.

As discussed, the post-FLPMA regulations authorize the impoundment of
offending cattle by the “authorized officer,” which term is defined as “any person
authorized by the Secretary to administer regulations in this [grazing] part.”*
Possibly these managers are authorized to take these actions because they would not
be arresting violators. Possibly too, this authority may reflect the statutory duty to
prevent undue degradation of thelandsand the duty of alandowner to minimize harm
from trespasses. Following impoundment, the cattle may be disposed of, either: 1)
by the authorized officer under the federal regulations if no suitable agreement isin

“|d.

43122 CoNG. ReC. H 7614 (daily ed. July 22, 1976), reprinted in Leg. Hist., supra, at 700.
“H.R. Rep. No. 94-1724 at 60 (1976), reprinted in LEGIS. HIST., supra, at 930.

*43 C.F.R. § 4150.4 and 4100.0-5 respectively.
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effect that provides for loca law enforcement officias to take such action, or there
issuch an agreement but the BLM manager choosesto act; or 2) by thelocd officias
if there is a suitable agreement in effect and the authorized officer does not take
action.*® The terms of disposal, sale and redemption rights are governed in part by
the federa regulations, and in part by state law to the extent federal law and
regulations are silent on an issue, and to the extent a suitable agreement isin effect
and the BLM manager chooses to take that alternative.*’

The federal regulations do not provide a great deal of detail on how
impoundment and sales are to be carried out, but additional guidance is availablein
the BLM Grazing Handbook. Although this material is not binding to the extent
regulations are, the guidance does seem to reflect a basic posture of compliance with
state and local law that comports with the type of federal jurisdiction and with
statutory and regulatory requirements. Many aspects of the holding and transport of
livestock are addressed in the Grazing Handbook.*®

To summarize, federal range managers are authorized under federal regulations
to impound trespassing cattle. If a suitable agreement with state and local law
enforcement entities is in effect, then allowing the state and local law enforcement
personnel to handle the sale and disposal of trespassing cattle is probably the avenue
that should be pursued first, unless some circumstances indicate that the federal
managers should take action nonetheless. In the absence of a “ suitable agreement,”
or arguably if circumstances warrant, federal officialsmay act. It appears that range
managers are among those authorized by current regulations to act in this
circumstance, in addition to specially designated BLM law enforcement personnel.
If federal personnel take action, it appears they must comply with federal laws and

%43 C.F.R. § 4150.4-3.
443 C.F.R. § 41504-3 through 4-5.

“®For example, asto impoundment, the Handbook states at H-4150-1.42A that impoundment
may be accomplished by BLM employees or under contract, with supervision by the
authorized officer. H-4150-1.42B dtates: “Holding facilities, if practical, should be located
on public lands and owned by the Federal Government. If Federal facilitiesare not available,
a formal lease arrangement may be made to use other facilities. The impounded livestock
must be provided adequate care and security to prevent their unauthorized removal. Whenever
impounded livestock are to be moved, the authorized officer must coordinate with the State
brand inspector before the move isinitiated.”

During the time stock are held by the federal government, H-4150-1E states that: “The
Federal Government accepts responsibility for impounded animals unless the action is taken
by local law enforcement officials under State law.”

As to sdle, H-4150-1.43A states: “Prior to the sale of impounded livestock, close
coordination with the State brand inspector is required to ensure that the buyer will be
permitted to move the livestock from the sale site. The authorized officer publishesaNotice
of Salein alocal newspaper and posts the notice at the county courthouse and at a post office
near thelandinvolved....” Under .43B, “Impounded livestock may beturned over to the State
for disposal if the State hasestray or similar lawswhich permit disposal of such livestock, and
an agreement exists which allows the BLM to recover damages and costs incurred ....”
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regulations or they may be subject to liability.* Asageneral rule, state and local law
must also be followed, athough there could be circumstances when that might not be
feasible.

*In Hatahley v. United States, 351 U.S. 173 (1956), the Supreme Court found federal range
agents liable under the Federal Tort ClaimsAct for disposing of Indian horseswithout giving
proper notice. The Court, at 181, found a narrow area of liability in which *a government
agent can act beyond hisactual authority and yet within the scope of hisemployment.” Under
the pre-FLPMA regulations (43 C.F.C. § 161.1 et seq.) in effect in 1956, a range manager
could either proceed “under local impoundment law and procedure, if practicable; otherwise
he may refer the matter through the usual channelsfor appropriate legal action by the United
States against the violator.” The Court viewed the notice required by the federal regulations
as a condition precedent to taking further action.
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