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Elementary and Secondary Education:
Accountability and Flexibility in Federal Aid Proposals

Summary

The 107" Congress is considering proposals to amend the Elementary and
Secondary Education Act (ESEA). Much of the debate over these proposal shasbeen
focused onissuesrelated to state and local accountability for, and flexibility inthe use
of, federal aid funds. Current federal el ementary and secondary education assistance
programs have a broad range of accountability requirements, including: targeting of
resources on specific “high need” pupil groups, locdlities, or schools; limitations on
the authorized uses of funds; fiscal accountability requirements, such as maintenance
of effort; procedural requirements, such as parental participation or equitable
treatment of pupils attending non-public schools; staff qualifications, reporting;
outcome; and evaluation requirements.

Beginning in 1994, severa authorities have been adopted that provide expanded
flexibility in the use of federal aid. The 106™ Congress adopted legislation that
modified and expanded digibility for the Ed-Flex program, inwhich authority to grant
waivers is provided to state educational agencies, and provided a new authority for
small, rural local educational agencies(LEAS) to transfer fundsamong sel ected ESEA
programs. During the 107" Congress, the House and Senate have passed different
versions of H.R. 1, legidation to amend and extend the ESEA, with new forms of
both outcome accountability and flexibility authority. Both bills would expand
requirementsfor pupil assessment, andfor standardsfor adequate yearly progressplus
performance-based awards and sanctionsfor schools, LEAS, and states. The House
version of H.R. 1 would aso authorize all states and LEASs to transfer funds among
selected programs, and authorize a broader program consolidation authority for up
to 100 LEAs; while the Senate version would authorize up to seven states and 25
LEASs to diminate a wide range of program requirements in return for increased
accountability in terms of pupil outcomes.

Debate over the optional performance agreement/grant consolidation proposals
in particular has sometimes been contentious, mainly because they would replace the
current relatively wide range of types of accountability provisions with a strategy of
accountability established almost totally on the basis of pupil achievement outcomes.
Theseproposal simplicitly place substantial emphasison adoption and implementation
by the states of challenging standards and assessmentsin order to establish abasisfor
meaningful outcome accountability.

Supportersof proposalsto increase state and L EA flexibility inthe use of federa
aid argue that the current accountability requirements are unnecessarily burdensome
and rigid, and detract attention from the goal of increasing academic achievement.
In response, opponents of these proposals argue that aspects of accountability, in
addition to those related to outcomes, are important federal priorities, that many of
the non-outcome related accountability requirements may aready be waived if
deemed burdensome, and that there is little assurance that state-determined
performance goals will be challenging.
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Elementary and Secondary Education:
Accountability and Flexibility
In Federal Aid Proposals

Introduction

The 107" Congressisconsi dering proposal sto extend and amend the Elementary
and Secondary Education Act (ESEA). Much of the debate over these proposals has
been focused on issues related to state and local accountability for, and flexibility in
the use of, federal aid funds. This report provides an overview of current and
proposed provisionsfor state and local flexibility and accountability for the ESEA and
related federal programs. It will be updated to incorporate major new proposals and
legislative activity in the 107" Congress.*

It is important to begin this discussion by defining key terms. In this report,
“accountability” is defined broadly to include al major types of requirements which
must be met by state and local recipients of funds under federal K-12 education aid
programs. Such requirements, whether they derive from statutory provisions,
Department of Education (ED) regulationsor smilar guidance, areimplicitly intended
to assure that federal aid funds are used in accordance with congressional intent and
program goals. Thus, the terms “current accountability provisions’ and “current
program requirements’ will be used interchangeably in this report. Asis described
below, these current requirements may focus on several aspects of a program,
including, but not limited to, academi c achievement outcomesfor participating pupils.
This breadth of meaning is one source of occasiona confusion in discussions of
accountability regarding the ESEA, especidly since some observers tend to place
much greater emphasis on, or attach greater importance to, some forms of
accountability than others, and there are often multipleviewsregarding what precisely
are the goals of federa programs.

“Hexibility” is defined for purposes of this report as authority under which
federal program requirements, particularly restrictions on the use of federa aid, may
be waived by, or on behalf of, state or local aid recipients meeting certain digibility
criteria, sometimes in return for meeting new accountability requirements related to
program outcomes. This includes provisions or proposals for consolidation of
multiple programs, or for transfer of funds among programs, so that funds may be
used for abroader range of activities or purposes than ordinarily would be allowed.
A basic question addressed (either explicitly or implicitly) by al proposals for

For genera information on the status of ESEA reauthorization legiation and related i ssues,
seeCRS|IssueBrief IB10066, Elementary and Secondary Education: Reconsideration of the
Federal Role by the 107" Congress, by Wayne Riddle.
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increased flexibility is what types of new accountability requirements (if any), often
expressed in terms of pupil achievement outcomes, must be met by state and local
grantees seeking increased flexibility in the use of federal funds.

It should also be noted that while terms such as*“flexibility” and “accountability”
have essentidly positive connotations, there may be negative aspects of these
concepts, at least in the view of some analysts, if only as a result of unintended
consequences. For example, according to this view, “flexibility” may result in less
targeting of limited federal aid on high need pupil groups, while “accountability”
provisions may be so numerous and detailed as to significantly reduce the effective
use of federal aid funds.

Nature of Current Program
Requirements/Accountability Provisions

Current accountability-related provisions in federal K-12 education assistance
programsincludeabroad range of activities, services, or outcomeswhich states, local
educational agencies (LEAS), and other aid grantees are expected to provide,
perform, or achieve with or in return for, federal grants, in order to show evidence
that program goalsarebeing met. Thevarietiesof accountability provisionsin current
programs or proposals may be divided into the following general categories:

® Targeting of resources on specific “high need” pupil groups or types of
localities or schools,

e Limitations on the authorized uses of funds,

® Fiscal accountability, such as requirementsthat federal funds supplement, not
supplant, state and local resources,

® Procedural requirements, such as parental participation or equitable treatment
of pupils attending non-public schools,

e Staff qualifications,

® Reporting to parents and the general public of information on program
activities and their impact,

® Student achievement and other outcomes, and

e Evauation.

The current ESEA includes aspects of each of these categories of accountability,
although only a few of the ESEA’s largest programs include accountability
requirements in all of these categories. Typically, current ESEA requirements are
most extensiveinthe categoriesof resource targeting, fiscal accountability, and such
procedures as parental participation and services to private school pupils. Current
limitations on the use of funds and evaluation are also often substantial, while
requirements in the category of staff qualifications are usualy very limited.
Requirements regarding outcomes and reporting are incompletely implemented and
are limited largely to ESEA Title | (Education for the Disadvantaged). These
outcome and reporting requirements are relatively new, arising primarily from the
1994 amendments which required states participating in Title | to develop or adopt
curriculum content standards, pupil performance standards, and assessments linked
to these, at least in the subjects of mathematics and reading/language arts. The
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genera deadlinefor statesto develop and implement their standards and assessments
isthe current (2000-2001) program year. Thusfar, assessment “evidence’ had been
submitted by dl states, and ED has fully reviewed and formally responded to all but
four states plusthe District of Columbiaregarding the “evidence” they submitted on
their assessment systems. The assessments of 13 of these states have been fully
approved, those for four other states have been conditionally approved, while 24
states and Puerto Rico have requested and/or been granted timelinewaivers, and five
have been asked to enter into compliance agreements.?

Current Provisions for Flexibility
in the Use of Federal Aid

While anumber of requirements apply to the use of federal K-12 education aid,
asoutlined above, dl statesand L EAsare given wide scopein other aspects of the use
of federa grants. Such mattersasgradelevels, subject areas, instructional techniques,
and staff have typically been left to state and local discretion. Exceptions to this
pattern have beenrelatively few — e.g., the requirement that most grantees under the
Bilingual Education Act (BEA) use bilingual instructional techniques — and have
applied largely to competitive programs that constitute a very small share of ESEA
funds.

In addition, especidly in the period beginning in 1994, several authorities have
been adopted which alow the waiver of many types of federal K-12 program
requirements by, or on behaf of, states and LEAs. Each of them is limited with
respect to elther the types of requirementswhich can or cannot bewaived, the specific
ESEA and other programs affected, or the number of states which are currently
eligible. Some require waiversto be requested on a case-by-case basis, while others
offer “blanket” waiver authority. Further, some of these authorities require some
form of additional accountability in terms of pupil outcomes, while others do not.

Inadditionto two general typesof waiver authorities, Ed-Flex and case-by-case,
an exceptiona degree of school-leve flexibility in the use of funds under several
federal programsis provided under the schoolwide program authority under ESEA
Title 1, and a new authority for flexibility in small, rural LEAS was recently adopted
as part of FY 2001 appropriations legisation for ED. These five types of specia
flexibility are described below.

Ed-Flex. Under Ed-Flex, ED is authorized to delegate to eligible state
education agencies (SEAS) authority to waivearange of requirements under selected
ESEA programs, on behaf of LEAs or schoolsin that state. Ed-Flex authority was
initially authorized for up to six statesinthe 1994 Goals2000: Educate AmericaAct.
It was expanded to amaximum of 12 statesin 1996 (P.L. 104-134). It wasmodified,
and the cap on the number of participating states was removed, by the Education
Flexibility Partnership Act of 1999 (P.L. 106-25).

2See CRS Report RL30742, Assessment Requirements Under ESEA Title I: Implementation
Status and Issues, by Wayne Riddle.
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The original Ed-Flex authority was granted to 12 states, and seven states (DE,
KS, MA, NC, OR, PA, and TX, four of which had authority under the origina Ed-
Flex legidation) have thus far been granted Ed-Flex status under the P.L. 106-25
authority. Participating states must commit themselves to waiving state, as well as
federal, requirements affecting LEAs and schoolsinthe state. States must also meet
therequirementsfor adoption of curriculum content and pupil performance standards,
and assessments linked to these, under ESEA Title |. States are to monitor the
performance of LEAsand schoolsfor which federal or staterequirementsarewaived,
and submit annua reports on these outcomes to ED. Ed-Flex authority may be
granted to a state for up to 5 years.

The federal programs to which Ed-Flex applies are ESEA Titles:

| (Helping Disadvantaged Children Meet High Standards),

Il (Dwight D. Eisenhower Professional Development Program),

I11-A-2 (Technology for Education of All Students),

IV (Safe and Drug-Free Schools and Communities),

VI (Innovative Education Program Strategies),

V1I-C (Emergency Immigrant Education Act), and

The Carl D. Perkins Vocational and Applied Technology Education Act
(PerkinsAct). Theseincludeall of the ESEA programswhich areadministered
via SEAs and which dlocate funds by formula (“state-administered
programs’).

The types of requirements which may not be waived by Ed-Flex states, unless
the underlying purposes of the statutory requirements are otherwise met to the
satisfaction of the Secretary of Education, include those related to: (1) fiscal
accountability (e.g., requirements for LEAs or SEAs to maintain their level of
spending for specified educational services; to usefedera aid only to supplement, and
not supplant, state and local fundsfor specified purposes; or to provide state and loca
funding which is comparable in all schools of a LEA), (2) equitable participation by
private school pupilsand teachers, (3) parental involvement in program activitiesand
services, (4) allocation of fundsto states or LEAS, (5) certain ESEA Title | school
selection requirements, and (6) applicable civil rights requirements.

With the exception of statewide “blanket” waivers for which individua LEAS
need not apply, LEASs or schools requesting waivers in Ed-Flex states must apply to
their SEA, providing information analogous to that required for LEAS requesting
waiversdirectly from ED (seebelow). SEAsmay not waive requirements applicable
to the SEAs themselves. In al cases, SEAs must be satisfied that “the underlying
purposes of the statutory requirements of each program or Act for whichawaiver is
granted continue to be met.” Local walvers are to be terminated if student
performance has been inadequate to justify their continuation, or performance has
declined for 2 consecutive years (unless there are exceptional or uncontrollable
circumstances). States are required to submit annual reports on waivers they have
granted; beginning with the second annual report, information on the effects of
waivers on student performance must be included.

Case-by-Case Waiver Authorities. A second type of federa education
program flexibility authority consists of waivers that may be granted to SEAs or
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LEAson acase-by-casebass, directly by the Secretary of Education. Whilethereare
at least three such authorities affecting K-12 education programs, the following
discussion will focus primarily on the most broadly applicable and frequently utilized
of these, which isin Title X1V, Part D of the ESEA. Under this provision, the
Secretary of Education isauthorized to waive most requirements associated with any
program authorized by the ESEA. The waivers must be specifically requested, and
the proposal must include “ specific measurable educational improvement goals and
expected outcomes” for pupils eligible to be served by the relevant programs.

In addition to the different scope of coverage(i.e., dl ESEA programsunder the
ESEA Title X1V case-by-case waiver authority versus only ESEA and related state-
administered programsunder Ed-Flex), two types of requirements may not bewaived
under the ESEA Title X1V case-by-case waiver authority (in addition to those which
cannot be waived under Ed-Flex): (1) prohibitions against consideration of ESEA
fundsin state school finance programs, and (2) prohibitions against use of funds for
religiousworship or instruction. At the sametime, the restrictions on waiving ESEA
Titlel school selection requirements under ED-Flex do not apply to the case-by-case
waiver authority in Title X1V, Part D. ESEA Title XIV has no authority analogous
to the Ed-Flex provision that additional requirements may bewaived if the underlying
purposes of the statutory requirements continue to be met to the satisfaction of the
Secretary.

Waiversgranted under the authority of ESEA Title X1V, Part D, may not exceed
3 years, except that they may be extended if the Secretary determinesthat the waiver
has contributed to improved pupil performance. In contrast, waivers are to be
terminated if the Secretary determines that pupil performance or other outcomes are
inadequate to justify continuation of the waivers. LEAs and SEAs which receive
waivers must submit annual reports that describe the effects of the waivers and
evaluate their impact on pupil performance, beginning the second year the waiver is
in effect. The Secretary is required to submit to Congress annual reports on the
effects and effectiveness of waivers that have been granted.

A second case-by-case waiver authority affects only schools participating inthe
Public Charter Schools (PCS) program authorized by ESEA Title X, Part C. A
distinctive aspect of the PCSwaiver authority (ESEA Section 10304(e)) isthat none
of the limitations on types of requirementsthat may bewaived, aslisted abovefor Ed-
Flex and the ESEA Title XIV waiver authority, apply to the PCS waiver authority.
Under the PCS authority, any requirement over which the Secretary of Education
“exercises administrative authority” may be waived, with the sole exception of
requirements associated with the definition of a charter school eigibleto receive PCS
funds (ESEA Section 10310(1)). However, this authority has apparently not been
used, and therefore will not be discussed further in this report.

School-Level Flexibility: ESEA Title | Schoolwide Programs.
Schools participating inthe ESEA Titlel program at which 50% or more of the pupils
arefromlow-incomefamiliesaredigibleto conduct schoolwide programs withavery
broad and substantial degree of flexibility in the use of funds under ailmost al federa
education programs. Inaschoolwide program, federal aid provided under Titlel plus
almost al other federal K-12 education programs may be used to improve servicesto
all pupils, rather than limiting services to particular pupils deemed to be the most
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disadvantaged. If they meet the intent and purposes of Title | and the other federal
programs, and addressthe needs of the programs’ intended beneficiaries, schoolwide
programs are exempted from regulationsunder Titlel and most other programs, with
specified exceptions, such asregulationsregarding health, safety, civil rights, parental
participation, servicesto private school pupilsand teachers, or fiscal accountability.
Titlel and other federal program funds must be used so that they supplement, and do
not supplant, other federal and non-federal funds that the school would otherwise
receive. Further, only commingling or flexibility in the use of fundsisauthorized with
respect to the IDEA in schoolwide programs; al of the IDEA’s programmatic
requirements must still be met.

Therearerelatively few additional requirementswhich schoolwide programsare
required to meet in return for thisincreased flexibility. The number of schoolwides
has grown rapidly in recent years, and most pupils served by Title | are now in
schoolwide programs. In addition, many of the Ed-Flex and other waivers granted
since 1994 have alowed schools below the 50% threshold to operate schoolwide
programs.

Flexibility for Small, Rural LEAs. P.L. 106-554, Consolidated
Appropriations Act 2001, provides anew form of flexibility under which small, rura
LEAs may transfer funds among selected ESEA programs. Under this Rural
Education Achievement Program (REAP), LEAs with enrollment below 600 pupils
and in which dl schools are rural may use any funds received under ESEA Titles ||
(Eisenhower Professional Development Program), 1V (Safe and Drug-Free Schools
and Communities), and VI (Block Grant) for activities under ESEA Titles |
(Education for the Disadvantaged), I1, 1l (Technology), and IV.

Findly, a number of additional provisions have been adopted in recent years
which are sometimes cited as providing increased flexibility to states and LEAS.
These are not discussed in detail here because their potential impact is substantially
more marginal than those of the flexibility authorities described above, and/or their
impact isprimarily in the area of administrative convenience. These additional forms
of flexibility include authority for consolidated SEA or LEA applications, plans, or
reportsfor anumber of ESEA and related programs; authority to consolidate certain
funds used for SEA or LEA administration of federal programs; and authority to
transfer up to 5% of fundsamong ESEA programs (except Titlel). Theseauthorities
are provided in Parts B and C of ESEA Title X1V.

The Current Federal K-12 Education Block Grant: ESEA Title VI.
Findly, one individua ED program is worthy of mention in the context of special
forms of flexibility for states and LEAs in the use of federal aid funds — the ESEA
Title VI block grant program. Block grants are aid programs covering an
exceptionally widerange of educational activitiesand typesof students, and providing
a great dea of flexibility to states and LEAs in using the funds. They are often
constructed through consolidation of a number of preceding programs that are more
limited in the purposes or activitiesthey support. This program was first enacted in
1981 (P.L. 97-35) as Chapter 2, Education Consolidation and Improvement Act
(ECIA), which consolidated more than 40 previous federal programs. It was
amended most recently in 1994, under P.L. 103-382, as Title VI of the ESEA,
Innovative Education Program Strategies. Under Title VI, at least 85% of each state
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grant must be allocated to LEAS, where funds are to be used for eight types of
“innovative education programs.”

The ESEA Title VI block grant initially reduced the number of federal education
programs. However, many new categorical programs were authorized in the years
immediately following adoption of Title VI, including some that were essentially
direct successorsto programs initialy consolidated into the block grant (e.g., aid for
magnet schools). Themaost recent study by ED of the program (Study of Educational
Resources and Federal Funding: Final Report, August 2000) found that 58% of
recipient LEAsused “agreat ded” of their Title VI fundsfor instructional materials,
while 39% of LEASs used substantial funds for educational technology, and 34% of
LEAs for supplemental targeted academic services. Large LEAs were found to be
especidly likely to use Title VI funds for teacher professional development services
and school-based improvement efforts. 1t was also reported that the primary factors
influencing decisions on the use of Title VI fundswerelong-term LEA plans and the
priorities of individua schools; and Title VI-funded resources or serviceswererarely
targeted at particularly high need pupils or schools.

Appropriations have declined significantly over the life of Title VI, from $442
million in FY 1982, the first year of funding, to $385 million for FY2001. With
adjustment for inflation, thisis a decline of approximately 50%. It might be said that
thisreduction intheleve of funding for Title VI ultimately limited the state and local
flexibility that the program was meant to enhance. Programs such as Title VI have
tended to receive less favorable treatment in funding than programs that could
demonstrate targeting of funds, or improved educational outcomes, for high need
pupil groups, and there have been few constituencies promoting increased funding for
the program, in spite of the popularity of Title VI with state and local education
officids. Limited information on the effects of Title VI services may also have
reduced incentives to maintain the program’s funding level. A fina note regarding
ESEA Title VI — in ED appropriations acts for FY 1999-2001, funds have been
appropriated under this Title for class size reduction, school renovation, and other
activitieswhich are not specifically authorized under the ESEA. Since these are not
part of the ESEA statute, and are not block grants, they will not be discussed further
in this report.

Legislation in the 107" Congress: H.R. 1

The 107" Congress is considering proposals to amend and extend the ESEA.
On June 14, 2001, the Senate passed itsversion of H.R. 1, the “ Better Education for
Students and Teachers (BEST) Act,” while the House passed its version of H.R. 1,
the “No Child Left Behind Act of 2001,” on May 23. A conference committee is
currently developing acompromise version of thislegidation. Asisdiscussed below,
the House and Senate versions of H.R. 1 contain a number of provisions regarding
accountability and flexibility in ESEA programs.
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Assessments. Both versions of H.R. 1 would expand current Title |
assessment provisions by requiring states to assess al pupils in reading and
mathematics each year in grades 3-8, and to devel op standardsin science, in addition
to current requirements to develop standards plus assessments in reading and
mathematics. Both versions would also generaly require states, with selected
exceptions, to participate in annual administration of National Assessment of
Educational Progress (NAEP) 4" and 8" grade reading and mathematics tests, with
costs paid by the federal government. They would require pupils who have been in
U.S. schools for at least 3 years to be tested (for reading) in English. Finaly, both
versions of H.R. 1 would authorize grants to states for assessment development and
administration at $400 million for FY 2002 and “such sums as may be necessary”
thereafter.

Inaddition, theHouse version of H.R. 1 (only) would: allow statesto participate
in other independent assessments meeting certain criteria as a substitute for
participation in NAEP; authorize one-time awards to states which implement the
expanded assessment requirements more expeditiously than required; require states
to annually assess the English language proficiency of their limited English proficient
(LEP) pupils; alocate state assessment devel opment grantsfor FY 2002, with 50% of
these funds to be allocated equaly among the states and 50% to be allocated in
proportion to school-age (5-17 years) population; and authorize astudy of the effects
of testing on students.

The Senate version of H.R. 1 would: not allow statesto administer aternative
tests as a substitute for participation in NAEP, but would allow the smallest (in
population) statesto participatein NAEPtestsonly once every 2 years, require states
to adopt standards and assessments in science, plus standards, but not assessments,
in history; make the expanded testing requirements contingent upon appropriation of
specified amounts for state test development grants (a minimum of $370 million for
FY2002); alocate state assessment development grants with each state to initialy
receive $3 million and remaining fundsto be allocated in proportion to public school
enrollment in grades 3-8; require assessments to be of “adequate technical quality,”
and authorize grantsto states for the development of high quality assessments; direct
the General Accounting Officeto conduct a study of the coststo states of complying
with the Title | assessment requirements; authorize a National Academy of Sciences
evaluation of the impact of high stakes pupil tests; and authorize grants to states and
LEAsfor development of enhanced assessment instruments.

Adequate Yearly Progress. Under both versions of H.R. 1, akey concept
in the proposals for expanded accountability based on pupil outcomes is *adequate
yearly progress’ (AYP): state standards embodying expectations for increased
academic achievement by dl pupils. These standards are to serve as the basis for
identifying schools and LEAs where performance is inadequate, so that these
inadequacies may be addressed first through provision of increased support and,
ultimately, “corrective actions.” Under the House version of H.R. 1, AY P standards
would apply specificaly to economically disadvantaged pupils, LEP pupils, pupils
with disabilities, pupilsin major racia and ethnic groups, aswell asdl pupils, ineach
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public school, LEA, and state. AY P standards must providefor each pupil inthe state
to reach at least the proficient level of achievement by atarget year that cannot be
more than 12 years after enactment. For a school to meet AY P standards, 95% or
more of relevant pupils must be assessed.

Under the Senate version, AY P standards would also have to be established for
each school, LEA, andthestate overall. They must apply specificaly to economically
disadvantaged pupils, LEP pupils, pupils with disabilities, migrant pupils, pupilsin
major racia and ethnic groups, and pupils by gender, as well as adl pupils, in each
public school, LEA, and state, although states may combine results for these groups
into asingleformula. Further, an aternative form of AY P standard may be selected
by states, under which astate, LEA, or school must achieve an increase of at least one
percentage point in the percentage of students meeting the proficient level of
performanceinreading and math for each of the pupil groups noted above (other than
the gender and migrant status groups). AY P standards must provide for each pupil
inthe state to reach at least the proficient level of achievement within 10 years. For
aschool to meet AY P standards, 95%+ of relevant pupils must be assessed.’

Report Cards. Both versions of H.R. 1 would establish new or expanded
requirements for reporting to parents and the public on state, LEA, and school
performance and teacher quality in schools. Under both bills, these “report cards”
would be required to provide, at a minimum, for each LEA and school, information
on pupil achievement levels, the percentage of pupilstested, other indicators used to
determine AY P, school graduation and dropout rates, teacher qualifications, and
identification of schools and LEAswhich fail to meet AY P requirements.

Consequences for Failure to Meet AYP Standards. Under the House
version of H.R. 1, LEAs would be required to identify schools which fail to meet
AYPstandardsfor 1year. Suchschoolsand LEAsareto receivetechnical assistance.
States and LEAs must adopt one or more of alimited number of corrective actions
if schools fail to improve 1 year after being identified for program improvement.
Public school choice options must be offered to pupils of al schools identified for
corrective action, unless prohibited by state law. If a school fails to meet AYP
requirements after 2 years in corrective action (1 year if no measurable progressis
made), the school must undergo “restructuring” — one of alimited number of actions
must be taken, and pupils from low-income families in the school must be given an
opportunity to obtain supplemental educational services from a provider of choice.
Costsfor supplemental serviceswould be limited to 40% of the school’ s Title| grant
per low-income pupil. Comparable provisionsapply to LEAswhichfail tomeet AYP
standards. Finaly, stateswould berequired to establish asingle accountability system
for Title | and general purposes.

Under the Senate version of H.R. 1, LEAs would aso identify for school
improvement al schools which fall to meet AYP standards for 1 year, with such
schoolsto receive technical assistance. If anidentified school failsto meet the state's

3For additiona information on this topic, see CRS Report RL31035, Adequate Yearly
Progress Under the ESEA: Provisions, Issues, and Options Regarding House and Senate
Versions of H.R. 1, by Wayne Riddle.
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AY P standards for a second consecutive year, pupils in the school would be offered
the choice to attend other public schools not so identified, unless such options are
prohibited by state or local law, or there are capacity constraints. States and LEAS
must adopt corrective actions if schools fal to improve 2 years after being identified
for program improvement. One of a limited number of actions (implementation of
dternative governance mechanisms such as reopening as a charter school,
replacement of relevant school staff, or application of a new curriculum) must be
taken with respect to schoolsidentified for corrective action. If such aschool failsto
meet AY P requirements for 3 consecutive years after identification, public school
choice options must be offered with none of the constraints noted above, and all
pupils eligible to be served under Title I pupils must aso be offered the choice of
obtaining supplemental instructional servicesfromaprovider other than their school.
Costs for supplemental services are limited to the school’s Title | grant per low-
income pupil, and no school may lose more than 15% of its total Title | grant.

If, during the year followingidentification for correctiveaction, aschool still fails
to meet AYP standards, it would be “reconstituted,” defined as replacement of all
school staff, reopening as a charter school, or implementation of aternative
governance arrangements. Some of these requirements may be waived for certain
rural LEAs and/or if supplemental services providers are not “reasonably available
geographically.” Comparable provisions apply to LEAs which fail to meet AYP
standards. Finally, states must establish a single accountability system for Title| and
genera purposes.

Performance-Based Bonuses and Sanctions. Inadditionto provisions
specificto ESEA Title| (see above), both versions of H.R. 1 would authorize bonus
payments to states which are especially successful in improving the academic
achievement of economically disadvantaged pupils and pupils from racia and ethnic
minority groups, aswell as all pupils and LEP pupils. States would distribute these
funds to schools on the basis of the same criteria. In addition, the Senate version of
H.R. 1 would authorize a separate series of bonus grants directly to schools which
have made the greatest progress in the education of economically disadvantaged
pupils, and awards for other activities other than the activities such as character
education and the identification and recognition of exemplary schools and programs
such as Blue Ribbon Schools.

New or Expanded Flexibility Authorities

In addition to current flexibility authorities, described above, both versions of
H.R. 1 would reduce the ESEA Title | schoolwide program eligibility threshold to
40%, and would explicitly reauthorize, in essentialy its current form, the specia
flexibility authority for rural LEAS, currently authorized by P.L. 106-554 (described
inthe next major section of thisreport). Further, the Senate version of H.R. 1 would
explicitly reauthorize the current Ed-Flex and case-by-case ESEA waiver authorities
without substantial modification, whilethe House version would not explicitly amend
these provisions, implicitly leaving themin place. The net effect would beto continue
these authoritiesin essentially their current form in both cases, except that the Senate
version would extend the Ed-Flex authority through FY 2008 (rather than FY 2004
under P.L. 106-25).
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The House or Senate versions of H.R. 1 would aso authorize three new forms
of flexibility authority, as described below.

Transferability Authority. The House version of H.R. 1 contains a new
authority (as ESEA Title VI, Part B) for states and LEAS to transfer funds among
several ESEA state-administered formulagrant programs. The programs potentially
affected by this provision are ESEA Titles| (Improving the Academic Performance
of the Disadvantaged), |1 (Preparing, Recruiting, and Training Quality Teachers), IV -
A (Innovative Programs), V-A (Supporting Violence and Drug Prevention and
Academic Enrichment), and V -B (Enhancing Education Through Technol ogy), except
that funds could only be transferred into, and not away from, ESEA Title 1.

States could transfer up to 50% of the program funds over which they have
authority, except for administrative funds. Thus, states could not transfer either any
of the funds they are required to suballocate to LEAS or funds reserved for state
administration. Most LEAs could transfer up to 50% of the fundsthey receive under
the affected programs. However, LEAsidentified as needing improvement (because
they failed to meet AY P requirements) could transfer only up to 30% of their grants
under the affected programs, and only if the funds were used for school/LEA
improvement.

Under thisauthority, unlike the two proposal s described immediately below, al
program requirements would continue to apply to thetransferred funds, and al of the
affected programswould continue to exist in places where the authority isexercised,
since no state or LEA could transfer more than 50% of its funds out of any program.

Local Flexibility Demonstration. The House version of H.R. 1 would
further authorize (as ESEA Title VI, Part C) alocal flexibility demonstration under
which 100 LEAs would be permitted to consolidate funds from a group of ESEA
programs. During the first 3 years, no more than two LEAS per state could receive
thisflexibility authority; afterward, if fewer than 100 LEASsreceive the authority, the
[imitation on the number of participating LEAS per state would be lifted. In order to
qualify, LEAs must meet state AY P standards and submit to the U.S. Secretary of
Education a proposed performance agreement developed in consultation with local
parents and educators. Performance agreements would cover a 5-year period, and
describe how the consolidated fundswill be used to support the educational priorities
of the LEA and state, meet the general purposes of the affected programs, improve
achievement, and reduce achievement gaps among groups of pupils.

The programs affected by this local flexibility demonstration authority include
al of the programs subject to the transferability authority described above except
ESEA Titlel. Participating LEAswould be alowed to consolidate funds under the
affected programs and use them for any educational purpose authorized under the
ESEA (i.e, not just the activities authorized by the programs whose funds may be
consolidated). Participating LEASs could use no morethan 4% of the funds under the
affected programs for administration. Unlike the transferability authority described
above, no program requirements would apply to the use of these consolidated funds,
except requirementsrelated to civil rightsand equitabl e parti ci pation by private school
pupils and staff.
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Participating LEASs would be required to submit annual reports on their use of
funds consolidated under this demonstration authority. They would lose their
authority if they failed to meet the goals of their performance agreements, or if they
falled to meet AY P standards for 3 consecutive years. If LEAs substantially met the
goals established in their agreements, their authority would be renewed for another
5-year term. Thus, under this authority, the performance requirements for
participating LEAs (other than those that would be applicableto dl LEAsunder H.R.
1) are the performance goals to be proposed by applicant LEAS to the Secretary of
Education, and the sanction for failure to meet the terms of the agreement would be
loss of the authority after 3-5 years.

In comparison to the performance agreement authority in the Senate version of
H.R. 1 (seebelow), thislocal flexibility demonstration authority ismore limited in the
range of programs potentially affected, but more broad in the types of current
program requirementsthat would bewaived for participating LEAS, and hasrelatively
fewer specific performance requirements or sanctions for failure to meet those
requirements. In terms of the scope of potential participation, only the Senate
provision would alow for entire states to participate (up to seven), while the House
provision would allow more individual LEASs to participate (100 vs. 25). In either
case, the scale of potential participation could be relatively small or large, depending
on the population size of specific LEAs and states that qualify.

Performance Agreement Authority. The Senate verson of H.R. 1
contains a performance agreement authority (as ESEA Title V, Part F) under which
a limited number of states and individual LEAS could eiminate a wide range of
program requirements under several ESEA programs. This is a substantially more
limited version of the optional performance agreement/grant consolidation proposals
considered by the 106™ Congress (see the following major section of this report).

Potential Scope. The performance agreement authority could be granted to
amaximum of seven statesplus25 LEASsin non-participating states. Individua LEAS
would have to notify, but would not be required obtain permission from, their state
inorder to participate. Atthesametime, individual LEASin participating statescould
request awaiver to opt out of a statewide performance agreement.

Outcome Accountability. Theadditional e ement of outcomeaccountability
required of participating states and LEAS (beyond what is required of all states and
LEAsunder H.R. 1) isthat they must exceed AY P goals by astatistically significant
amount. Thiswould mean that achievement gainsin excess of those required under
state AY P standards must be sufficiently large that they are unlikely to have resulted
from random variations in pupil achievement scores. While statisticaly significant,
such an amount would not necessarily be large, especialy in a state or LEA with a
large pupil population.

Allocation of Funds. Under the performance agreement authority, states
could reallocate funds among LEAS to a limited degree, with particular constraints
regarding Title| grants. Participating states and LEAswould be required to allocate
ESEA Titlel fundsto LEAsand schoolsin accordance with dl regular requirements
unless the state or LEA develops an alternative alocation mechanism that would
“better target poverty or educational need.” A specific standard for such *better
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targeting” is provided in the case of alocation of funds to LEAs: the alternative
formula must provide a higher percentage (presumably of the state total allocation)
of funds than the statutory formulas to each LEA meeting the Concentration Grant
eligibility criteria (15% or 6,500). LEAS meeting these criteria are not necessarily
“high poverty” LEAs — approximately 51% of al LEAS, with approximately 84%
of dl school-age children in poor families, are in LEAs meeting one of these criteria

The significance of this standard depends primarily on whether recent patterns,
as opposed to the provisions of both versions of H.R. 1, characterize the allocation
of ESEA Title I-A funds in general. As is discussed in detail in other CRS
publications (CRS Report RL30491, Education for the Disadvantaged: ESEA Title
| Allocation Formula Provisions; CRS Report RL30492, Education for the
Disadvantaged: Allocation Formula Issues in ESEA Title I Reauthorization
Legislation; and CRSIssueBrief IB10029, Education for the Disadvantaged: ESEA
Title 1 Reauthorization Issues), four different formulas are authorized for the
allocation of ESEA Title I-A funds, although only two of them — Basic and
Concentration Grants — have ever been funded. Both versions of H.R. 1 would
provide that appropriations abovethe FY 2001 level be allocated as Targeted Grants,
a third (unfunded) formula that would generally allocate higher shares of funds (in
comparison to the currently funded Basic and Concentration Grants) to LEAs with
the highest numbers or percentages of school-age children from poor families.
However, smilar provisions in current law have been overridden in appropriations
legidation each year since 1995.

If recent patterns were to continue — i.e., the Targeted Grant formularemains
unfunded, and allocationsin generd are substantially affected by high hold harmless
rates — an aternative formulathat meets the specific standard for better targeting
under the performance agreement authority provisions of the Senate version of H.R.
1 would be at least as targeted on relatively high poverty LEASs as current allocation
patterns. Inother words, as long as only the Basic and Concentration Grant formulas
are actualy funded, the only actua targeting (in the sense of providing increased
grants per formulachildto LEAswith relatively high numbers or percentages of such
children) is through the Concentration Grant formula, and the standard for an
dternative intra-state Title | formulawould, by definition, target poverty at least as
well asthat. Alternatively, if Targeted Grants were funded, as both versions of H.R.
1 attempt to require, then the statutory formulasfor allocation to LEAswould target
poverty concentrations better — i.e., provide higher shares of the state’s Title I-A
grantsto LEAswith the highest percentage or number of children from poor families
— than the amendment’ s standard for an alternative formula, because the Targeted
Grant portion of funds would provide more funds to each state’s highest poverty
LEAs than would be guaranteed under this amendment.

With respect to the allocation of ESEA Title I-A fundsto schools within LEAS,
no specific standard is provided for alternative alocation methods. It would
presumably be eft to the discretion of the U.S. Secretary of Education to determine
whether an dternative method better targeted “poverty or educational need” among
schools within LEAs. Thereis aso no provision for targeting on concentrations of
LEP or recent immigrant pupils (with respect to funds from the Bilingual or
Immigrant Education programs that might be included in performance agreements).
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For non—Title |, Part A, programs, funds must be alocated so that they serve
“high concentrations of children from low-income families at alevel proportional to
or higher than the level that would occur without such consolidation.” Thus, states
would till have agreat deal of flexibility in alocating the funds from programs other
than Title I, Part A, including such programs as Bilingual/Immigrant Education.
However, again with the exception of the Bilingua and Immigrant Education
programs, these funds are not sharply targeted on high need (poor, limited English
proficient, or recent immigrant) pupils currently.

One genera constraint that would apply to the alocation of funds under
performance agreements is that in participating states, LEAs would have to be
guaranteed to receive any projected continuation awards under affected programs
with multi-year discretionary/competitive grants. However, since this would apply
only to programs where funds are currently allocated to states by formula but within
states through discretionary/competitive means (or perhaps also programs that are
now competitive but would become formulagrants under H.R. 1, such as Bilingual),
the effect would be limited.

Authorized Uses of Funds. Funds could be used for activities authorized
under any of the combined programs. While broad, this is more narrow than under
the optional performance agreement/grant consolidation bills of the 106™ Congress,
under which funds could have been used for any educational purpose allowed under
state law. SEASs could use up to 1%, and LEAS up to 4%, of the funds under
consolidated programs for administration.

Most requirements regarding uses of fundsin Title I, Part A schoolwide and
targeted assistance programs would apply (with the schoolwide digibility percentage
reduced to 35%), aswould the Title| requirementsregarding standards, assessments,
accountability, and parental involvement. In addition, program requirements related
to equitable participation by private school pupils and staff, civil rights, teacher
quality, development of Englishlanguage proficiency among limited English proficient
pupils, and certain other specific program requirements would continue to apply.

Applicable Programs. Theauthority would apply to most state-administered
formula grant programs authorized by the ESEA, including such programs as
Bilingual/Immigrant Education. Excluded state formula grants include the Migrant,
Neglected/Delinquent, and Reading First programs.

Fiscal Accountability. The two main general fiscal accountability
requirements, maintenance of effort (MOE) and supplement/not supplant, would
apply. The MOE requirement for the state as a whole, at 100% of previous year
spending, would be more strict than existing M OE requirementsfor the ESEA (which
are 90%). However, in a participating state, MOE would apply only to state source
revenues, with no MOE applicable to local source revenues in such states. In
addition, the Title | comparability requirement would not apply.

Sanctions. If astate or LEA met its requirements to exceed AY P standards
by astatistically significant amount, its performance agreement would be renewed for
an additional 5-year period. If a participating state or LEA failed to meet AYP
standardsfor 2 consecutive years, or failed to meet its performance goal of exceeding
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AYP for 3 consecutive years, its flexibility authority would be terminated. In
addition, if a state failed to meet its performance goal of exceeding AYP for 2
consecutiveyears, and studentswho areracia and ethnic minorities, and economically
disadvantaged students, failed to make statistically significant progress, the amount
of funds the SEA could use for administrative expenses (under the performance
agreement) would be reduced by 30%. Other sanctions for states are aready
provided for al states under the Senate version of H.R. 1. Thus, there are few
sanctions for states or LEAs failing to meet their performance goals other than loss
of their flexibility authority.

Major Proposals for Increased Flexibility and
Accountability in the 106" Congress

The 106™ Congress considered several proposalsto increaseflexibility for states
and LEAs under K-12 education aid programs in the context of legidation to
reauthorize the ESEA. Two of these were enacted, and are discussed above: P.L.
106-25, which modified and expanded dligibility for the Ed-Flex program, and P.L.
106-554, which included a new authority for small, rural LEAS to transfer funds
among selected ESEA programs. Thefollowing section discusses other relevant bills
which were actively considered (i.e., reported by a committee of, and/or passed by,
the House or Senate) by the 106" Congress: optional performance agreement/grant
consolidation proposals, transferability proposas, additional rural flexibility proposals,
and amendments to ESEA Title VI.

Optional Performance Agreement/Grant Consolidation
Proposals

This relatively new type of proposal combines elements of traditional block
grants and the Ed-Flex concept. During the 106™ Congress, two basic variations of
this category of proposal were embodied in H.R. 2300, the “ Academic Achievement
for All Act,” as passed by the House, and two different authorities under S. 2, the
Educational Opportunities Act, as reported by the Senate Committee on Health,
Education, Labor, and Pensions.

Under H.R. 2300, upto 10 states, or individua L EAsinnon-participating states
(if the state does not object) might have chosen to administer one or more specified
programs under a performance agreement, whereby most of the statutory and
regulatory program requirements would not apply. The programs to which this
proposal applied were the federal elementary-secondary education aid programs
administered through formula grants to the states (“ state-administered programs’),
including the Perkins Act, but excluding the Individuals with Disabilities Education
Act (IDEA). Current program requirements regarding civil rights, participation of
private school pupils and teachers, and certain fiscal accountability and ESEA Title
I-A requirementsregarding standardsand assessmentswoul d have continued to apply.
Otherwise, funds under the affected programs could have been used for “any
educational purpose permitted by State law.”
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Performance agreements under H.R. 2300 would have covered a5-year period,
and would have included: (a) adescription of how fundswould be used “to advance
the educational priorities of the state, improve student achievement, and narrow
achievement gaps between students;” (b) state-established student performancegoals
that “considered” changes in the performance in each LEA and school, and required
increased performance by al pupil groups while reducing achievement gaps among
pupils of different groups (by race, ethnicity, sex, English proficiency status, and
socioeconomic status); (c) if ESEA Title I-A were included in the performance
agreement, provisions meeting the current standards, assessment, accountability, and
corrective action requirementsof that program; and (d) provisionfor annual reporting
of student performance data and information on how federal fundswere used to meet
the terms of the performance agreement.

Under H.R. 2300, state grants would have been determined under current
allocation formulas, but funds could have been allocated within states as determined
by the state legidlature and Governor (or other entity responsible for education policy
under state law), except that if ESEA Title I-A were included, LEAs would have
continued to receive at least the amount of funds which they received under that
program for the last year preceding implementation of the performance agreement.
In any case, requirements regarding the allocation of funds to schools within LEAS
under ESEA Title I-A and other programs would no longer apply. Statesor LEAS
substantially meeting their goals would have been €eligible for extension of their
performance agreement for additional 5-year terms. If a state failed to meet at least
50% of its goals, it would have been subject to a 50% reduction in its federd
administrative grants for 2 years. Alternatively, a participating state or LEA which
reduced by 25% or more the gaps between its highest and lowest scoring popul ation
groups in the percentage of pupils at the “proficient” level would have been eligible
for bonus funds.

Key aspects of H.R. 2300 included: (@) authority for participating states or
LEAs to combine funds from affected programs and use them for any educational
purpose under state law; (b) certain types of program requirements that cannot be
waived currently, such as requirements regarding alocation of funds to or within
LEAs, would have been waived under H.R. 2300; (c) outcome accountability
requirementswould have been more specific and extensive than those under Ed-Flex,
although ill essentialy defined by the states; (d) bonus grants would have been
authorized for states that reduced achievement gaps among groups of pupils, while
states that failled to meet outcome goas would return to the standard program
requirements and might have experienced a reduction in state administration funds.

The other 106™ Congress legidation in this category on which action occurred,
S. 2, would have provided two different authorities under which federa education
program requirementsmight beeliminatedinreturnfor outcome-based accountability.
First, S. 2 included a “performance agreement” authority which was essentially the
same as that of H.R. 2300, except that it would have been available in up 15 states
(rather than 10), the Perkins Act would not have been subject to consolidation, and
participating states would have been required to reduce achievement gaps between
the highest and lowest scoring pupil groups by at least 10% and to use fundsto serve
“disadvantaged schools and school districts.”
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Second, S. 2 included a separate, somewhat less flexible “performance
partnership” optional grant consolidation authority, which differed from the first
authority in S. 2 inthe following respects: (@) there would have been no limit on the
number of stateswhich could participate; (b) current ESEA TitleI-A formulaswould
have continued to apply to the alocation of fundsto LEAsand in genera to schools
aswdl (with the same degree of flexibility in this process which isnow alowed in Ed-
Hex states); (c) the Safe and Drug-Free Schools program would not have been
subject to consolidation; (d) al states would have been eligible for bonus awards
based on performancegainson National Assessment of Educational Progress(NAEP)
tests; (e) dl current provisionswith respect to servicesfor pupils and staff of private
schools would have continued to apply; (f) an illustrative list of broad purposes for
which funds may be used would have been provided; and (g) participating states
would have been required to comply with al current requirements regarding fisca
accountability and parental involvement.

Fund Transferability Proposals

H.R. 4141, the Education Opportunities to Protect and Invest in Our Nation’s
Students (Education OPTIONS) Act contained authority for states and LEAS to
transfer funds among selected ESEA programs. The programs affected by the
authority would have been the ESEA state-administered formula grant programs,
except that funds could have been transferred only into, and not away from, ESEA
Titlel-A. Statesmight havetransferred all of the program funds over which they had
authority, except for administrative funds. LEAs might have transferred up to 35%
of funds they receive without obtaining state permission, and al funds under such
programs if their state approved. This was a broader version, in terms of affected
programs and dligible states or LEAS, of the kind of transferability proposal which
was enacted (under P.L. 106-554) for small, rural LEAS.

Special Flexibility for Rural LEAs

In addition to the relatively limited authority described earlier, H.R. 2 and S. 2,
106™ Congress, included proposals to provide small and/or high-poverty rural LEAS
with increased flexibility intheir use of federa aid funds. These proposals addressed
concernsthat formula-based program allocationsto rural LEAsareoften so smal that
they can be of meaningful size and scope only if combined. The main difference
between these proposals and the provisions enacted under P.L. 106-554 is that the
former would have affected alarger number of rural LEASs because digibility would
have been based on poverty rates as well as enrollment size.

ESEA Title VI Block Grant

The 106™ Congress also acted upon legislation which would have extended and
amended the current ESEA Title VI block grant program. H.R. 4141 would have
revised the authorized uses of fundsby LEASsto delete a generd reference to school
reform activitiesand to add: professional development and hiring of teachers; single
gender schoolsand classrooms; community service programs; youth entrepreneurship
education; consumer, economic, and personal finance education; public school choice
programs; and school-based mental health services. H.R. 4141 would also have



CRS-18

provided that 100% of al state Title VI grants above the FY 2000 level must be
allocatedto LEAS. S. 2 would also have extended and increased the authorization for
the current Title VI block grant. The authorized uses of funds by LEAswould have
been expanded to include: teaching improvement; parental and community
involvement; recruitment and training of certified teachers; same gender schools and
classrooms; service learning activities; and school safety programs. School reform
and charter schools would no longer have been included on the list of activities
authorized for LEAS.

Major Issues: Why Are Flexibility and
Accountability the Focus of Much of the Debate
Over Federal K-12 Education Programs?

There areat least two overarching reasons why flexibility and accountability are
major legidative issues with respect to ESEA and other federal K-12 education
programs. First, someanalystshavecriticized current accountability requirementsas
being too extensive and thereby restricting the use of federal aid to an undesirable
degree, thereby reducing its effectiveness. These analysts also tend to criticize the
current flexibility authorities as being too limited to adequately address this problem.

Second, there is widespread genera interest in ways to increase accountability
in elementary and secondary school systems throughout the nation, and debate over
accountability mechanisms in the states and LEAS is being extended to federal
programsaswell. Thefocus of thisconcern about increasing accountability has been
primarily, athough not solely, on pupil achievement outcomes. This theme has
incorporated concerns about the adequacy, potentia effectiveness, and
implementation timing thus far of the existing outcome accountability requirements
of the largest federa program (ESEA Title I); as well as criticisms of a primary
reliance on outcome accountability requirements in optional grant
consolidation/performance agreement (partnership) proposals.

Criticisms of Current Accountability Requirements
and Flexibility Authorities

Advocates of increased state and local flexibility in the use of federal K-12
education aid funds — especialy supporters of the two optiona performance
agreement/partnership and grant consolidation proposals discussed above — have
argued that the current multifaceted mixture of accountability requirements is
unnecessarily burdensome for states, LEAS, and schools, reduces their ability to
design and implement effective instructional approaches in important ways, and
hampers pursuit of what they consider to be the most important goal of the ESEA —
increasing the academic achievement of participating pupils. Thus, their proposals
would have exempted participating states and LEAs from most of the accountability
requirements which are not directly related to outcomes, while adding new outcome
accountability requirements for states overall. At the same time, severa analysts
defend the current range of accountability requirements as embodying important
national priorities, and are concerned that even the current flexibility authorities have
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insufficient accountability provisions and have been used largely for purposes that
have not been proven to increase program effectiveness.

Current aid programs have generally been focused on specific student population
groups with specia needs (e.g., educationally disadvantaged pupils or pupils with
limited English language proficiency), priority subject areas (e.g., mathematics or
science), or specific educational conceptsor techniques(e.g., charter schools). These
formsof federal aid were adopted because of aperception that many statesand LEAS
were unable or unwilling to adequately address these national needs or priorities.
Whilesuch “categorical” program structures assure that aid isdirected to the priority
population or purpose, critics assert that the targeted programs may have unintended
consequenceswhichreducetheir effectiveness. Specific complaintsare oftenfocused
on thefollowing typesof requirements: (&) prohibitionsagainst commingling of funds
under different federal programs with each other or with state and local revenues; (b)
restrictions on the use of resources purchased with federal program funds for
activities other than those conducted under that program; (c) requirements that aid
be targeted on certain types of pupilsor schools; (d) digibility thresholds for special
forms of flexibility (e.g., ESEA Title | schoolwide programs); and (e) limitations on
instructional approachesunder programs such asthe Bilingual Education Act (ESEA
Title VII).

From a local perspective, these requirements may sometimes seem to be
unnecessarily inflexible, especially in relatively low enrollment LEAS which may
receive small grants under each of avariety of federa programs. While a categorical
approach directsfedera aid at high need pupil groups under severd of thelargest ED
programs, it may have undesirable effects, such as. fragmentation of services to
children, with challenges for coordinating special program instruction with regular
instruction; inefficient use of resources, that may remain unused when not required
by specia needs pupils; treatment of partial needswhen amore coherent focuson the
whole child and her/his entire instructional program might be more effective; or
instruction of pupils in separate settings, when this might not be the most effective
ingtructional technique. The traditional federal categorical approach has been
criticized as leading to fragmented instruction, and a focus in implementation more
on targeting resources and inputs than on improving achievement and other outcomes
for pupils. Difficulties may also arise from efforts to implement federal programsin
states and LEAs with widely varying educational policies and demographic
conditions.

Efforts to provide greater flexibility with less targeting may allow states and
LEAsto usefedera aid in waysthey deem to be most productive, and with minimum
regulatory or administrative staff “overhead.” Such an approach might be consistent
with the smadl (7%) average federal share of K-12 education revenues, and the
argument that most educational innovations in recent years have been generated
through state and local initiatives, not targeted federal programs.

At the same time, increased flexibility may dilute the impact of federal funding
on educational needs of national concern, reducing assurances that aid will be used
to meet national objectivesor goals. Restrictionsontheuseof instructional resources
to the pupilsdigibleto be served, aswell as requirementsto target aid on pupils and
schools with the greatest incidence of poverty, are intended to focus limited federal
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funds on those with the greatest needs. If fiscal accountability requirements may be
waived, federa grants may not result in a net increase in educational resources in
some states or LEAS.

Criticisms of Current Flexibility Authorities. Therehavebeenthreebasic
themes of criticism of the current flexibility authorities: (1) they aretoo limited to be
of mgor value to states and LEAS; (2) they are used infrequently, and largely for
purposes which are not clearly linked to educationa improvement; and (3) the
additional accountability requirements associated with them are ambiguous and little
enforced.

Limitations of Current Flexibility Authorities. The current flexibility
authorities are restricted in important respects. While broad in terms of the potential
uses of funds and federal programs covered, the ESEA Title | schoolwide program
authority islimited to the school level, and only relatively high poverty schools may
generaly qualify. The case-by-case waiver authorities are limited by the necessity of
submitting individual requests to the U.S. Secretary of Education. The Ed-Flex
authority applies only to the state-administered formula grant programs, not to
discretionary or competitive grant programs. Most importantly, there are several
types of requirements which cannot be waived under any of these authorities.

The authors of arecent General Accounting Office (GAO) report (Elementary
and Secondary Education: Ed-Flex States Vary in Implementation of Waiver
Process. HEHS-99-17) found that the current flexibility authorities do not address
themain regulatory burdens of statesand L EAs, which are associated with the IDEA,
the Americans with Disabilities Act, child nutrition program administration, and
environmental requirements (e.g., underground storage tanks and asbestos removal).
SEA staff in some states think Ed-Flex is of limited value, because of the relatively
few programs and requirements that may be waived. In contrast, SEA staff in other
states think its usefulness extends beyond specific use of the authority, through
creating a“ climate that encourages innovation and flexibility.”

Purposes for Which Flexibility Has Been Used. While proponents of
increased flexibility in federal education programs often argue that waivers can
remove federal regulatory barriers to local educationa reform and initiative, the
waivers have to date been used for relatively few purposes, some of which are not
clearly related to innovation or reform. The current flexibility authorities have been
most often used thus far to waive the following requirements. (1) the minimum low-
income pupil percentage threshold for ESEA Title | schoolwide program dligibility;
(2) within-LEA targeting of Title | funds on schools with the highest number or
percentage of pupils from low-income families; (3) deadlines for adoption and
implementation of standards and assessments under ESEA Title |; and (4) the
minimum percentage of funds under the Eisenhower Professional Development
Program (ESEA Title 1) which must be devoted to the subjects of mathematics and
science.

Whileschoolwide programsoffer agreat deal of flexibility to usefundsunder not
only Title | but also most other federal programsin waysthat might not ordinarily be
allowed, it has been questioned whether schools with relatively low percentages of
their pupilsfromlow-incomefamilies should begranted thisauthority. If schoolswith
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relatively low poverty rates receive permission to operate schoolwide programs, the
scope of these programs might be limited (since the size of aschool’ s Title! grant is
based onitsnumber of childrenfromlow-incomefamilies), and it may be very difficult
for such amodest program to focus significant resources on the (presumably smaller)
population of low-achieving pupilsin the school. Further, no systematic evidenceis
available that schoolwide programs are more effective than more traditional Title |
programs in improving the education of disadvantaged pupils.

The use of waiversto maintain or expand the number of schools participating in
Title | would tend to disperse Title | funds among an increased number of relatively
low-poverty schools, reducing the concentration of funds on high poverty schools.
As noted above, Ed-Flex places restrictions on, but does not prohibit, waivers
regarding ESEA Title | school selection. Finally, the use of waiversto delay meeting
deadlines for implementing ESEA Title | standard and assessment requirements
arguably undercutsthe most substantial existing outcome accountability requirement;
and waiving the Eisenhower program minimum percentage provision would lessen
support for educational improvement in the national priority subject areas of
mathematics and science.

Limited Accountability Under Current Flexibility Authorities. A
potential area of weakness that has been noted in the basic concept of educational
flexibility iswhether the accompanying new formsof accountability — based on pupil
outcomes — will be an adequate substitute for more traditional forms of regulation,
or will provide evidence of the effectiveness of waivers that have been granted.
Systematic data are not yet available on the trends in pupil achievement in LEAS or
schoolsthat have been granted federal program waiversor schoolwideprogram status
under current authorities.

When available, these data will be based on the individual standards,
assessments, and overall accountability systemsused inthevariousstates. Therefore,
their nature and significance are likely to vary widely, depending on the stage of
evolution of each state's accountability system and how challenging are the state’'s
pupil performance standards. There are aso questions of how much improvement,
or what other goals, would be sufficient to justify the waiver of different specific
requirements. A recent GAO study (see above) found that the current Ed-Flex states
differ substantially in the clarity and specificity of thelr outcome goals related to the
granting of waivers, five of the origina 12 Ed-Flex states had set no specific
objectivesat dl for LEAsor schoolsbeing granted waivers, and only one of the states
had established outcome objectivesthat were specifically linked to the LEAS, schools,
and pupils affected by the waivers. The GAO study further concluded that ED
oversight of Ed-Flex implementation by the stateswas very limited, involving mostly
just the collection of annua reports from the states with highly varying degrees of
detail in the information they provide. An additiona issue is that any assumed
linkages between waivers granted and changes in the level of pupil achievement are
likely to be questionable.

In response to the criticisms of current flexibility authorities outlined above,
supporters of these authorities point to the conclusions regarding the impact of Ed-
Flex stated ina1998 report from ED (Goals 2000: Reforming Education to Improve
Student Achievement, Appendix B. April 30, 1998). According to this report, Ed-
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Fex authority has supported standards-based reform in the affected states in three
major ways:

e Ed-Flex “facilitatesthe coordination of programsand strengthensthe planning
process,” by encouraging L EAsand schoolsto develop instructional programs
without regard to the perceived constraints of many standard federa or state
program requirements.

® Ed-Flex “providesthe opportunity for Statesto streamline the administration
of programs’ by reducing paperwork deemed unessential to meeting basic
purposes of federa programs.

® Ed-Flex “supports the use of resources in away that can, together with the
implementation of standards-based approaches, lead to increased student
achievement and reduction in the gap in achievement between different
populations’ by shifting oversight focus away from inputs or procedures and
toward outcomes.

However, given the very limited amount of data showing improved pupil
achievement outcomesinstates, LEAS, or schoolsto which current formsof flexibility
have been granted, and particularly the early stage of evolution of Ed-Flex
implementation, these conclusions by ED should presumably be considered to be
tentative.

Efforts to Increase Pupil Outcome Accountability
Requirements

While some forms of accountability have long been implemented in states and
LEAS, there has recently been increasing emphasis on accountability mechanismsin
genera, and outcome accountability policiesin particular. Asamost al states have
adopted curriculum content and pupil performance standards in core subject areas,
and have adopted or are adopting assessments linked to these standards, many of
them are establishing policieswhichrespond to school and LEA performance onthese
assessments out of continuing concern about increasingly visble inadequate
performance by at least some schools and LEAS.

Large numbers of states and LEAs are implementing such policies as. (@)
financia and other rewards to especially successful LEAS, schools, and teachers; (b)
identification of schools and LEAs which fal to meet performance expectations,
provision of technical assistance to these, and ultimately the application of sanctions
to schools and LEAs which fail to improve significantly after being identified; (c)
publication of “report cards’ with information on the characteristics and performance
of schools, LEAS, and states; (d) “disaggregation” of performance data — i.e,,
reporting of results not only for pupils overall but also separately for major
demographic groups — for schools and LEAS, often with goals of improving
performancefor each pupil group and reducing achievement gaps among groups; and
(e) provision of optionsto attend different schools (public or occasionally private) to
pupils attending schoolswhere performanceisinadequate. In somestatesand LEAS,
these policiesareintegrated into acomprehensive* accountability system,” which may
also include the accountability requirements under the current ESEA Title | statute.
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Criticisms of Current Title | Outcome Accountability Provisions.
Accountability is also a mgor focus of debate regarding the ESEA because of
concernsregarding the adequacy and implementation status of current pupil outcome
requirements under ESEA Titlel. Some analysts have argued that the current Title
| outcome accountability requirements should be modified to: (a) apply to states
overall, in addition to LEAs and schools; (b) include more substantial authority for
financial rewards to especidly effective schools, LEAS, and states; (C) give states
fewer optionsto delay meeting implementation deadlines; (d) require state standards
of “AdequateY early Progress” for participating pupils, schools, and LEAsto bemore
specific, detailed, and chalenging; (e) require states and LEASto take at least one of
alimited range of corrective actions with respect to schools and LEAs which fail to
meet performance standards, and to offer public (or sometimes also private) school
choiceoptionsto pupilsattending dl such schools; (f) assessthereading/language arts
achievement of pupilsin English if they have attended United States schools for at
least 3 years; () require states to establish standards and assessments in science, as
well as mathematics and reading/language arts; and (h) integrate Title | and state-
initiated accountability requirements and standards into a single system.

Can Accountability for Federal Aid Be Most Appropriately and
Effectively Established Through a Primary Reliance on Outcomes or
Through Multiple Forms of Accountability? Finaly, much of the recent
debate over the federal role in K-12 education has been centered on the question of
whether accountability for federal K-12 education programs should be established
primarily on the basis of pupil achievement and other outcomes, or whether it should
continue to be based on a broad mixture of outcome (for programs such as ESEA
Title ) and numerous other forms of accountability.

One argument in favor of basing accountability for ESEA grants primarily on
pupil outcomes is that the current mixture of accountability requirements is
unnecessarily burdensome for states, LEAS, and schools, reduces their flexibility in
important ways, and detractsfocusfrom what many consider to bethe most important
goal of these programs — increasing the academic achievement of participating
pupils. A focus primarily on outcomes, it is argued, including a specific focus on
outcomes for disadvantaged pupils, would clarify the intent of federal programs to
improve pupils academic performance, while maximizing state and local flexibility in
choosing the most effective means of reaching that goal. While the standards,
assessments, and goals of this outcome accountability system would be determined
by the states themselves, this is also true of existing and proposed outcome
accountability provisions of ESEA Titlel, and may be the only feasible option in our
system of state and loca primacy in educational policy, governance, and especially
curricula.

Although it is not fully clear how some of them might be interpreted, the
outcome accountability requirements in the performance partnership/agreement
proposals were relatively detailed, were to be based on pupil performance standards
which were consistent throughout the life of the performance agreement, and were
toincludeincreased performanceby al pupil groupswhilereducing achievement gaps
among pupils of different groups. Thus, the outcome accountability requirements
considered not only aggregate achievement trends, but also the relative performance
of many groups of disadvantaged pupilswho have been the focus of ESEA programs.
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In addition, as noted earlier, states or LEAs which included Title I, Part A in their
performance agreements or partnerships would have been required to continue
meeting the outcome accountability requirements of that program.

While opponents of the performance agreement/partnership proposals might
agree that increasing pupil achievement outcomes is the most important single goal
of the ESEA, there are at least three mgjor criticisms of a primary emphasis on
outcome accountability. First, anumber of the ESEA requirements other than those
related to outcomes, if deemed to be burdensome by grantees, may be waived under
current authorities.

Second, opponents of the performance agreement/partnership proposals have
argued that aspects of accountability other than those related to outcomes— such as
the targeting of aid on high-need pupils, schools, and LEAs — are very important
federal accountability prioritiesinthemselves. A focus primarily on outcomeswould
eliminate types of accountability requirements currently considered by many to be
basic elements of the federa role in K-12 education. Some of the performance
partnership/agreement proposals of recent years would remove virtualy all federal
direction over the use of federal funds under the affected programs, including most
ESEA requirements to target funds on high need LEASs or schools. However, such
flexibility would be substantially constrained under the provisions embodied in the
House and Senate versions of H.R. 1.

Third, opponents of the performance agreement/partnership proposals have
argued that there are weaknesses in specific aspects of the outcome accountability
provisions of these proposals: (a) while rapidly evolving, the systems of standards
and assessments in many states are insufficiently developed to serve as the primary
basis of accountability for federal aid programs; (b) standards, assessments, and
performance goals would be selected by the states, with no guarantee that
performance goals will be substantia or challenging — and whilethisisaso true of
the current ESEA Title | outcome accountability requirements, those requirements
must shoulder alesser burden of responsibility because they are used in tandem with
many other types of accountability requirements; (c) the new outcome accountability
provisionsunder these proposalswould require only that the performanceof dl pupils
would increase, and achievement gaps among major demographic groups of pupils
would decrease, for the state as a whole, not for individual LEASs or schools; (d) the
sanctionsfor stateswhichfall to meet their performance goalsare very limited; (e) the
implications of some basic elements of the outcome accountability requirements are
ambiguous — e.g., the provison that they must “consider” changes in the
performance of each LEA and school; and (f) the performance agreement proposal
provides for aformal review only after 5 years.
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