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Endangered Species: Difficult Choices

SUMMARY

The 107" Congress may consider whe-
ther to reauthorize and amend the Endangered
Species Act of 1973 (ESA). Mgor issuesin
recent yearshavefocused on whether to incor-
porate further protection for property owners
and reduce regulatory impacts, or whether to
increasethe protection afforded listed species.

The ESA has been one of the more con-
tentious environmental laws. This may stem
from the strict substantive provisions of this
law, which also can affect the use of non-
federal lands. Under the ESA, certain species
of plants and animals (both vertebrate and
invertebrate) arelisted as either “ endangered”
or “threatened” according to assessments of
the risk of their extinction. Once aspeciesis
listed, powerful legal toolsareavailabletoaid
the recovery of the species and the protection
of itshabitat. The ESA isadministered by the
FishandWildlife Service(FWS) for terrestrial
and freshwater species and some marine
mammals, and by the National Marine Fisher-
ies Service (NMFS) for marine and anadro-
mous species. The U.S. Geological Survey’s
Biological Resources Division conducts
research on species for which the FWS has
management authority.
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The authorization for spending under
ESA expired on October 1, 1992. The prohi-
bitions and requirements of the ESA have
remained in force, even in the absence of an
authorization, and funds were appropriated to
implement the administrative provisionsof the
ESA in each subsequent fiscal year. TheClin-
ton Administration made significant changes
in regulations under the ESA, and many have
advocated including these changesin the law
itself.

The Senate Environment Subcommittee
on Fisheries, Wildlife, and Water has held an
oversight hearing on the ESA listing and
delisting process. Other hearings have been
held by House and Senate committees on
specific issues, and additional hearings are
anticipated. In the 107" Congress, a number
of bills have been introduced to address spe-
cific issues, while only two bills (S. 911 and
H.R. 4579) have been introduced to deal
comprehensively with reauthorization and a
host of ESA issues. On theinternational side,
reauthorizations for the African Elephant
Conservation Act (P.L. 107-111, the Rhinoc-
erosand Tiger Conservation Act of 1994 (P.L.
107-112), and the Asian Elephant Conserva-
tion Act (P.L. 107-141) were enacted.
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MoOST RECENT DEVELOPMENTS

On June 18 and 19, 2002, the House Committee on Resources held a hearing on H.R.
4840, proposing to amend the ESA to address scientific concerns. On May 10, 2002, the
House passed H.R. 4546, including 8312 that would limit the designation of critical habitat
for endangered species on Department of Defense lands.

BACKGROUND AND ANALYSIS

What is the ESA? The 1973 ESA (16 U.S.C. 1531-1543; P.L. 93-205, as amended)
is a comprehensive attempt to protect all species and to consider habitat protection as an
integral part of that effort. Under the ESA, species of plants and animals (both vertebrate
and invertebrate) may be listed as either “endangered” or “threatened” according to
assessments of the risk of their extinction. In addition, distinct population segments of
vertebrate species may also be listed as threatened or endangered. Some populations of
chinook, coho, chum, and sockeye salmon in Washington, Oregon, Idaho, and Californiaare
protected under the ESA while other healthy popul ations of these same speciesin Alaskaare
not listed and can be commercially harvested. Once aspeciesislisted, powerful legal tools,
including citizen suit provisions, are available to aid the recovery of the species and the
protection of its habitat. Use of these tools, or the failure to use them, has lead to conflict.
The ESA has been amended many times and assorted appropriationsriders have affected its
implementation. The authorization for funding under ESA expired on October 1, 1992,
although Congress has appropriated funds in each succeeding fiscal year. Subsequent
attemptsto enact acomprehensi ve reauthorization (most notably in the 105" Congress) have
not succeeded.

Asof March 31, 2002, atotal of 1,070 species of animalsand 746 species of plants had
been listed as either endangered or threatened, of which the majority (515 speciesof animals
and 743 species of plants) occur in the United States and its territories and the remainder
only in other countries. Of the 1,258 U.S. species, 977 are covered in recovery plans. (See
the U.S. Fish and Wildlife Service (FWS) at [http://endangered.fws.gov/] and the National
Marine Fisheries Service (NMFS) at [http://mwww.nmfs.noaa.gov/endangered.htm].)

Major Provisions of Current Domestic Law.

Protected species. Anendangered speciesisdefined as“any specieswhichisin
danger of extinction throughout all or a significant portion of its range.” A threatened
speciesis defined as “any species which is likely to become an endangered species within
theforeseeabl e future throughout all or asignificant portion of itsrange.” The ESA doesnot
rely on a numerical standard; such a standard would not reflect the wide variety of many
species’ biology. The protection of the ESA extendsto all speciesand subspeciesof animals
(not just birdsand mammals), although for vertebrates, protection can be applied at the level
of distinct population segments(e.g., wolves, grizzly bears) or evol utionarily significant units
(e.g., anadromous fish such as salmon and trout) within aspecies. More limited protection
isavailable for plant species under the ESA. (16 U.S.C. 1532)
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Prohibited acts. The ESA hascivil and criminal penaltiesfor “take” of endangered
species, which means to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct.” (16 U.S.C. 1532) (Harassment and
harm are further defined in regulation at 50 C.F.R. 17.3.) There has been controversy over
the extent to which habitat modification is prohibited. A 1995 Supreme Court decision
(Sweet Home) held that the inclusion of significant habitat modification was a reasonable
interpretation of the term “harm” in the ESA. (See CRS Report 95-778 A, Habitat
Modification and the Endangered Species Act: The Sweet Home Decision, on this case.)

Management. Most listed species are managed by the Secretary of the Interior
through the U.S. Fish and Wildlife Service (FWS). However, anadromous and marine
species, including most marine mammals, are the responsibility of the Secretary of
Commerce, acting through the National Marine Fisheries Service (NMFS).

Listing. When the appropriate Secretary initiates or receives a substantive petition
from a party (which may be a state or federal agency — including FWS or NMFS, an
individual, or some other entity), the Secretary must decide whether to list the species, based
only on the best available scientific and commercial information, after an extensive series
of procedural steps to ensure public participation and the collection of information. The
Secretary may not take into account the economic effects that listing may have on the area
where the species occurs. Listing is the only place in the ESA where economic
considerationsareexpressly forbidden. (See CRSReport RL30792, The Endangered Species
Act: Consideration of Economic Factors, for an analysis of when and where the ESA does
allow consideration of economic factors.) Some steps may be skipped for emergency
listings. Economic factorsare not taken into account at this stage because Congressfelt that
listing is fundamentally a scientific question as to whether the continuation of a speciesis
threatened or endangered. Through the 1982 amendments particularly, Congress clearly
intended to separate this scientific question from subsequent decisions on structuring
appropriate protection. (16 U.S.C. 1533)

Critical habitat. If aspeciesislisted, theappropriate Secretary must designatecritical
habitat (areas where the speciesisfound, and any other areas where features essential to the
Species conservation exist) at the time of listing. However, if the publication of this
informationisnot “ prudent” becauseit could harm the species(e.g., by encouraging vandals
or collectors), the appropriate Secretary may decide not to designate critical habitat (CH).
The appropriate Secretary may also postpone designation for up to one year if the
information is not determinable. (16 U.S.C. 1533) Asa practical matter, CH has not been
designated for many listed species because FWS (in part because of FWS interpretation of
regulations) regardslisting asproviding the bul k of speciesprotection, while CH designation
adds only amarginal increment. While any area, whether or not federally owned, may be
designated as CH, private land is affected by designation primarily if some federa action
(e.g., license, loan, permit, etc.) isalso involved. In either case, federal agenciesmust avoid
“adversemodification” of CH, either through their own actionsor activitiesthat arefederally
approved or funded.

Recovery plans. The appropriate Secretary must develop recovery plans for the

conservation and survival of listed species. Atfirst, recovery planstended to cover birdsand
mammals, but a 1988 amendment forbade the Secretary from favoring particular taxonomic
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groups. (16 U.S.C. 1533) The ESA and regulations providelittle detail on the requirements
for recovery plans; these plans are not binding on federal agencies or others.

Land acquisition and cooperation. Land may be acquired to conserve (recover)
endangered and threatened species, and money from the Land and Water Conservation Fund
may be appropriated for thisacquisition. (16 U.S.C. 1534) The appropriate Secretary must
cooperate with the states in conserving protected species and must enter into cooperative
agreementsto assist statesintheir endangered speciesprograms, if theprogramsmeet certain
specified standards. If thereisacooperative agreement, the states may receive federal funds
to implement the program, but the states must normally provide a minimum 25% matching
amount. Under the 1988 amendments, a fund was created to provide for the state grants.
Whilethe authorized size of the fund is determined according to aformula, money from the
fund still requires annual appropriation. (16 U.S.C. 1535)

Consultation. If federal agency actionsor actions of anon-federal party that require
an agency’ sapproval, permit, or funding may affect alisted species, thefederal agency must
ensure that those actions are “not likely to jeopardize the continued existence” of any
endangered or threatened species, nor to adversely modify CH. To review the possible
effects of their actions on listed species and CH, federal agencies must consult with the
appropriate Secretary. If the Secretary finds that an action would jeopardize alisted species
or adversely modify CH, the Secretary must suggest reasonabl e and prudent alternativesthat
would avoid harm to the species. Pending compl etion of the consultation process, agencies
may not make irretrievable commitments of resourcesthat would foreclose any alternatives.
The Secretary may issueawritten statement that allowsincidental taking of aspecies, subject
to terms and conditions specified in the statement. (16 U.S.C. 1536)

Exemptions; Emergencies. Proponents of federal action may apply for an
exemption from §7(a)(2) of the ESA for that action (not for a species). Under the ESA, a
Committee (commonly called the “God Squad”) of six specified federal officials and a
representative of each affected state must decide whether to allow a project to proceed
despite future harm to a species; at least five votes are required to pass an exemption. To
date, threeapplicationsfor exemption from the ESA havebeen considered by the Committee,
with only one exemption (Grayrocks Dam, WY)) fully granted. The President may grant
exemptions for actions in declared disaster areas, but the ESA does not address emergency
actions or situations. The Committee must grant an exemption if the Secretary of Defense
determines that an exemption is necessary for national security. (16 U.S.C. 1536) (For
further discussion, see CRS Report 89-274 A, Consideration of Economic Factorsunder the
Endangered Species Act, and CRS Report 90-242 ENR, Endangered Species Act: The
Listing and Exemption Processes. The second report discusses several instances when the
“God Squad” has been convened to consider granting an exemption.)

Permits for private actions. For actions without afederal nexus (i.e., no federal
funding, permit, or license), the appropriate Secretary may also issue permits to allow the
incidental take of species during otherwise lawful actions. The applicant for an “incidental
take permit” must submit a conservation plan that shows the likely impact of the planned
action, steps to be taken to minimize and mitigate the impact, funding for the mitigation;
alternativesthat were considered and rejected; and any other measuresthat the Secretary may
require. The FWS and NMFS have vastly expanded use of this section and provided
streamlined procedures for activities with minimal impacts. (16 U.S.C. 1539)
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Miscellaneous. Other provisions specify certain exemptions for raptors; regulate
subsistence activities by Alaskan Natives; prohibit interstate transport and sale of listed
species and parts; control tradein parts or products of endangered species owned before the
ESA went into effect; and specify rulesfor establishing experimental populations. (16 U.S.C.
1539) (Provisions of the ESA referring to international activities are discussed below.)

Enforcement. TheESA containscivil and criminal penalties, and providesfor citizen
suitsto enforce the ESA. (16 U.S.C. 1538 and 1540)

Major Provisions of Current International Law. For the United States, the ESA
implementsthe Convention on International Tradein Endangered Speciesof Wild Faunaand
Flora (“CITES’; TIAS 8249; see CRS Report 94-675 ENR, Convention on International
Trade in Endangered Species. Its Past and Future), signed by the United States on March
3, 1973; and the Convention on Nature Protection and Wildlife Preservation in the Western
Hemisphere (the “ Western Hemisphere Convention™; 50 Stat. 1354; TS 981), signed by the
United States on October 12, 1940. CITES parallelsthe ESA by dividing its listed species
into groups, according to the estimated risk of extinction, but uses three major categories,
rather than two. In contrast to the ESA, CITES focuses exclusively on trade and does not
consider or attempt to address habitat loss. The ESA makesviolations of CITESviolations
of U.S. law if committed within the jurisdiction of the United States. (16 U.S.C. 1538) The
ESA also regulatesimport and export of controlled products and provides some exceptions.

Differing Opinions about the ESA. While many demographic groups support
species conservation, that support is stronger in urban and suburban populations; and
stronger in the East and along the coasts than in central and mountain states. Sport hunters
and anglers seem divided on the ESA. In addition, some interests (e.g., logging, some
motorized recreation, and land devel opment) generally see the ESA as a serious problem,
while others (e.g., some commercial fishing and many recreation groups) seeit asgenerally
supporting their objectives. Itisalso noteworthy that, while the debate often centerson jobs
and biology, people on both sides claim ethical support for their positions, and some
religious groups now participate in the debate. Among interests otherwise lukewarm onthe
ESA, there are componentsthat seethe ESA asapotentially useful tool, either through actual
support for conservation objectives or through prospects for improvement of publicimage.

Because the ESA protects species, it can also become embroiled in quarrels whose
primary focusis the allocation of scarce or diminishing lands or resources — the ESA often
acts like the proverbial canary in the coa mine, since declining species often flag larger
issues of resource scarcity and altered ecosystems. Examples of resource debatesin which
ESA-listed specieswerepart of larger issuesinclude Tennessee’ sTellico Dam (water storage
and construction jobs versus farmland protection and tribal graves, as well as the snall
darter); Pacific northwest timber harvest (protection of |ogging jobsand communitiesversus
commercial and sport fishing, recreation, and ecosystem protection, as well as salmon and
spotted owls); and Texas' s Edwards Aquifer (allocation of water among various users with
differing short- andlong-terminterests, aswell asseveral spring-dependent species). Several
current situations reflect ssimilar concerns.

Budget Considerations. Theamount the federal government and others spend on

ESA implementation has been hotly debated, because amounts spent for endangered species
cannot bereliably allocated to the ESA alone (e.g., NMFS sbudget counts spending for both
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the ESA and the Marine Mammal Protection Act under “Protected Species,” making it
difficult to distinguish funds spent under each law). Both NMFS and FWS fund some
activitieswhich benefit listed speciesthrough other programs; e.g., FW Srefuge management
providesnot only hunting, fishing, and bird-watching opportunities, but also habitat for listed
species. Many other agencies (e.g., the Forest Service, National Park Service, Army Corps
of Engineers, Bureau of Land Management, Minerals Management Service, U.S. Navy, and
U.S. Geological Survey) aso expend funds on activities that benefit listed species. These
agencies may spend some fraction of their budget each year in ways that protect (or avoid
deliberate harm to) listed species, either directly or indirectly. Thus, FWS and NMFS
spending might be viewed asthe most readily measured part of federal spending. Inaddition,
state and local governments, businesses, and individuals also spend in similarly complex

ways.

Has the ESA Been Effective? The answer to this question depends very much on
the choice of measurement. If therecovery of speciesto the point at which the protection of
the ESA isnolonger necessary isthe standard, the ESA might be considered afailure, since
only 11 species (including the American alligator, peregrinefalcon, Aleutian Canada goose,
eastern Pacific gray whale, and brown pelicans along the U.S. Atlantic coast) have been
delisted due to recovery, as of August 1, 2001. On the other hand, the ESA might be
considered a success since only seven species (including the longjaw cisco, blue pike, and
dusky seaside sparrow) are believed to have become extinct sincetheir listing. Twelvelisted
species(including the Dismal Swamp southeastern shrew, the Florida popul ation of the pine
barrens treefrog, and the Umpqua River coastal cutthroat trout) were delisted due to
improved data. It can be quite difficult to prove whether extraordinarily rare species are
simply that, or are already extinct. Rare species are, by definition, hard to find.

Another measure of effectiveness might be the number of species that have stabilized
or increased their populations, even if the species is not actually delisted. Under this
standard, the ESA might be considered a success, since alarge number of species (41% of
listed species, according to one study) have improved or stabilized their populations. Other
species (e.g., red wolves and California condors) might not exist at all without ESA
protection, and thistoo might be considered ameasure of success, athough these speciesare
still rare. (See CRS Report 98-32, Endangered Species Act List Revisions: A Summary of
Delisting and Downlisting.)

Leading Causes of Extinction. Until recently, extinction losses were believed to
be due primarily to over-exploitation and extermination efforts, generally through targeted
poisoning, hunting, trapping, or overfishing of select species. The poster species for these
losseswere passenger pigeons, tigers, wolves, and other animalswell known intoday’ sESA
debate. In the late 20" century, a shift of focus and of fact occurred. The vast mgjority of
species now protected under the ESA reached that status moreindirectly, dueto habitat |oss.
Another significant factor in the demise of many species is the introduction of non-native
species. Thenon-natives can be diseasesor parasites(e.g., avianmalariain Hawaii, or Asian
long-horned beetles in North America), predators (e.g., brown tree snakes in Guam and
Hawaii), or competitors (e.g., barred owls in the Pacific Northwest). The gradual
homogeni zation of theworld’ sfloraand faunahas|ed to the demise of many speciesand has
affected many others. (See CRS Report RL30123, Harmful Non-Native Species. 1ssues for
Congress.)
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Is Extinction Normal, or Why Worry? If extinction were normal, then one could
arguethat thereis no reason nor need for government to intervene in anatural process. The
majority of speciesthat have ever lived on Earth are now extinct. But isthe current rate of
extinctiondifferent from background (“ normal™) extinction ratesover time, and if so, by how
much? Calculating current rates of extinction, much less making comparisons with the
geologic past, is extremely difficult. Scientists are unsure of how many species exist, so it
is difficult to estimate how fast species may be disappearing. However, widely diverse
methods suggest that current rates of extinction exceed background rates, which are thought
to be from one to ten species for every 10 million species each year. Evolution continues,
and may even be accel erated by high extinction ratesthat could promotethe evol ution of new
species, better adapted to changing conditions (i.e., habitats highly modified by human
development). Some scientists estimate that recovery of speciesdiversity took aslong as 25
million yearsfollowing the most severe previous extinction crises. If we could anticipate a
comparable recovery rate, the return of speciesdiversity to that of the pre-historic eracould
take many million years, and would only proceed this “rapidly” if human development did
not thwart recovery. In the meantime, the loss of native biodiversity and its effects on
healthy ecological functioning are amajor concern.

Some assert that we ought not be overly concerned if species are lost asaresult of our
way of life. Otherscounter that we lack the wisdom to know the true role that each species
may play in the overall ecology that ultimately sustains us, and that prudence and humility
(andinthe eyes of some, religion) suggest we should be good stewards of the natural world.

Issues in the 107th Congress

Comprehensive re-authori zation of ESA hasbeen onthelegidativeagendasincethelast
authorization expired in 1992. Hearings have been held on various aspects of ESA in every
Congressfromthe 102™ to the 107", with particular attention during the 105". Whileefforts
to makethe ESA moreresponsiveto the concerns of property owners have received perhaps
thewidest attention, environmentalistsand many scientific societieshave called on Congress
to increase the ESA’s protections. The most commonly discussed issues are presented
below. Former Interior Secretary Babbitt attempted to address some landowners' concerns
with several regulatory changes, and there has been interest in incorporating these changes
inthe ESA itself. These are aso described below.

Resource Conflicts. Oneof the express purposesof the ESA isto“provideameans
whereby the ecosystems upon which endangered species and threatened speci es depend may
beconserved.” (16 U.S.C. 1531(b)) Asour nation runsout of open space and our population
puts increasing pressures on our natural resources, the conservation of species and their
habitats may highlight underlying resource and economic conflicts. Public values and
affected economic interests may be complex and sometimes conflicting. Some of these
situations have been the subject of Congressional oversight and legidlative interest.

Klamath River Basin. For example, inthe Klamath River Basin, which straddlesthe
Oregon/Californiaborder, the Bureau of Reclamation, after consultation with the FWS and
NMFS on operating the Klamath Project in an acute drought year, decided to allocate nearly
all thewater to the protection of two species of endangered suckersin Upper Klamath Lake,
the project’s primary reservoir, and threatened coho salmon in the Klamath River, which
drainsthe Basin. (Whether there is enough water to meet both needs may present another
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difficulty.) Thisactionwastakento avoid jeopardizing these speciesand to meet obligations
to the Klamath and Y urok tribes. The authority of the Bureau to use irrigation water to
preserve species was upheld in Klamath Water Users Protective Association v. Patterson,
204 F.3d 1206 (9" Cir, 1999). Because of the drought conditions, implementation of this
operating plan meant that water could not be delivered to many irrigation-dependent Oregon
farmers. Inaddition, the lack of downstream flows has adverse impacts on salmon fisheries
and on federal wildlife refuges that are home to many migratory birds and ESA-listed bald
eagles. Therefore, upstream farmers are pitted against salmon fishing, Native American
interests, and other downstream users; al sideshave policy concernsthat can be asserted and
involve valuable sectors of thelocal economy. Farmers point to their contractual rights and
the hardships for their families; others note that the salmon industry may be more valuable
and that farmers could be provided temporary economic assi stance, while salmon extinction
would be permanent. Still others assert that there arewaysto serveall interests, and that the
science underlying the agencies determinations is ssmply wrong. A federal district court
denied apleafor release of water to the farmers (Kandra v. United States, 2001 U.S. Dist.
LEXIS 6932 (D.C. Or. April 30, 2001)).

Two Members of Congress and the Pacific Legal Foundation (PLF) on behalf of two
irrigation districts urged the Secretary of the Interior to convene an Endangered Species
Committeeto exempt the Bureau’ soperating plan from complyingwiththe ESA. However,
the request was denied because, under 16 U.S.C. 1536(g), only a federa agency (whichis
defined as including a federal department), the Governor of the state in which the agency
action will occur, or a permit or license applicant may apply to the Secretary for an
exemption. Inaddition, itisnot clear how thetreaty obligationsto Native Americanswould
factor into any exemption consideration. The ESA precludes an Endangered Species
Committee from considering an exemption that would viol ate an inter national obligation of
the United States (16 U.S.C. 1536(i)), but is silent asto Native American treaty obligations.

On March 13, 2002, the House Resources Committee held an oversight hearing on a
National Academy of Science Interim Report eval uating two federal biological opinionson
endangered and threatened fishes in the Klamath River Basin. The agency opinions had
prevented the Bureau of Reclamation from delivering water to farmers in much of its
Klamath Basin Project Area early in the 2001 growing season. The Academy released its
report in February 2002, and concluded there was no sound scientific basis for maintaining
Upper Klamath Lakelevelsand increased river flowsasrecommended in biological opinions
issued ayear ago by the Fish and Wildlife Service (FWS) and the National Marine Fisheries
Service (NMFS). The Bureau of Reclamation released a 10-year biological assessment for
Klamath Project operations on February 27, 2002, in which it anticipates regular water
deliveries for the 2002 growing season. For additional information, see CRS Report
RL 31098, Klamath River Basin Issues: An Overview of Water Use Conflictsand CRS Issue
Brief 1B10019, Western Water Resource | ssues.

Salmon Restoration. Similarly, salmon protectioninthe Pacific Northwest presents
many difficult choices, especially now that regional hydropower facilities are playing an
increasingly important role and drought conditions have become more severe. ESA listings
by NMFS officials in 1999 and 2000 completed most of the pending decisions on Pacific
salmon and steelhead trout, with atotal of 26 distinct groups (i.e., evolutionarily significant
units) now listed as either threatened or endangered. NMFS officials are working closely
with state, local, and tribal officials, aswell asthe public, to develop a variety of recovery
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measures that address habitat restoration and other concerns. In late July 2000, NMFS
decided, in response to an Army Corps of Engineersreview, to delay any recommendation
to Congress concerning whether or not to breach the four Lower Snake River hydroelectric
dams to benefit salmon recovery. NMFS concluded, in a draft Biological Opinion and a
Basin-WideRecovery Strategy, that thefour Lower Snake River damsshould remainin place
for at least 8 more years, to alow for a more complete assessment of progress toward
recovering endangered salmon. Thefinal Federal ColumbiaRiver Power System biological
opinion, reflecting this policy, was released on December 21, 2000 (thisopinionisavailable
at [http://www.nwr.noaa.gov/1hydrop/hydroweb/docs/Final/2000Biop.html]).

In Alsea Valley Alliance v. Evans, Judge Hogan (United States District Court for the
District of Oregon), remanded thelisting of the Oregon Coast Evolutionary Significant Unit
of coho salmon as a threatened species, finding that listing to have been arbitrary and
capricious under the Administrative Procedure Act. The ESA permits listing of a species,
subspecies, or “distinct population segment.” This allows some species such as bald eagle
to be listed in an area (such as the lower 48 states) even if a viable population exists
somewhereelse (such asAlaska). NMFShad clarified in apolicy statement what was meant
by distinct population segment in the context of certain fish. NMFS equated “ distinct
population segment” with being an “evolutionary significant unit (ESU)” (56 Fed. Reg.
58,612 (November 20, 1991)). An ESU isapopulation that is* substantially reproductively
isolated from other conspecific population units’ and “represent[s] animportant component
intheevolutionary legacy of the species’ (56 Fed. Reg. 58,618). However, theNMFS policy
on hatchery fish (58 Fed. Reg. 17,573 (April 5, 1993)) statesthat a hatchery population will
not be considered part of an ESU if the hatchery population is of adifferent genetic lineage
than natural populations; artificia propagation has produced appreciable changes in the
hatchery population in characteristics that are believed to have a genetic basis; or thereis
substantial uncertainty about the rel ationship between existing hatchery fish and the natural
population (58 Fed. Reg. 17,575).

The mistake the Judge felt NMFS made with respect to coho salmon wasto includein
the coho ESU hatchery fish that in this instance were genetically identical to naturally
hatched fish in the same water source, but not to count the same fish when deciding whether
to list the coho or not. The court concluded that, in this instance, not considering the
numbersof hatchery fishwhen making thelisting decision wasarbitrary and created afurther
distinction (hatchery-spawned vs. identical non-hatchery fish) below the level of ‘distinct
population segment,” which the agency lacked authority to do.

Although the United States did not appeal this decision, intervening parties have
appealed, and the 9" Circuit blocked implementation of the lower court decision until the
appellate case is heard. It is not clear how this case might affect other listings, since
subsequent decisionscould strikedown other listingswheregenetically similar hatchery fish
were included in ESUs but not counted in making thelisting decisions. Inaddition, itisnot
clear whether courts will approve the NMFS hatchery policy that permits excluding from a
population segment fish from adissimilar genetic lineage, even if they otherwise meet the
definition of the ESU. The decision could have implicationsfor salmon listingsin general.

Private Property and Takings. Somelandownersfear that the presence of an ESA-

listed species or the designation of their land as CH for a listed species will result in
restrictions of current or new activities on their land with subsequent loss of some or all of
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their property value. At the other end of the spectrum, there are those, particularly in the
Northeast and Midwest, who value the presence of arare flower or frog on their land.

Under the Constitution, no person’s property can be taken by the government without
“just compensation,” whether the taking occurs under the ESA or any other federal law. In
the past, “taking” has been strictly interpreted by the courts and does not include restrictions
on permitted uses or adecreasein thevalue of theland, unlessthe constraintsarevery severe
and the prohibited uses could not have been barred at the time the property was acquired.
The U.S. Court of Federal Claimsruled (Tulare Lake Basin Water Storage District, et al. v.
US, No. 98-101L) that water could not be taken from California irrigators to benefit
endangered fish unless compensation was provided. However, theoutcomeof thiscaserests
on facts that may not be present in other instances, so the value of the case as precedent is
not yet clear.

Critics of the ESA would like to seeit amended to provide compensation in a broader
range of circumstances than those required under the Constitution. These critics generally
propose that compensation be offered for some specified percentage decrease in the value
of property owners assets (including losses related to any loss of use of their land), since
they feel that property owners are otherwise being forced to bear the cost of apublic benefit.
Such provisions have been included in several billsintroduced in previous Congresses.

Opponents of arevised “taking” standard counter that they do not wish to seethe ESA
singled out ashaving adifferent, moregenerousstandard for compensation thanthat required
under current interpretation of the Constitution or for any other agency or law. They further
state that the rights of property ownersto use their land have never been absolute. The cost
tothefederal government from changed thresholdsfor compensation and the constraintsthat
would likely be placed on the implementation of the ESA under a more lenient takings
standard are among the contentiousissues slowing action on ESA reauthorization. (Seealso
CRS Report 93-346 A, Endangered Species Act and Private Property Rights: A Legal
Primer.) However, both proponents and opponents of the ESA favor enacting incentives
(primarily tax benefits) to encourage landowner cooperation.

Funding for Land Conservation. Inthe 106" Congress, several bills would have
appropriated fundsfor acquiringlandsto conservelisted species. Thesebillsultimately died,
but additional funding for some of these programswasincluded in annual appropriationsfor
FY2001 (Title VIII of P.L. 106-291), including the Cooperative Endangered Species
Conservation Program, which provides grants to states, including support for state land
acquisition. Other federal land acquisition fundscontainedin Title VIl of P.L. 106-291 may
benefit endangered species by protecting habitat, and this approach has re-surfaced in the
107" Congress (Title VII of H.R. 701/S. 1328). (For more information, see CRS Report
RL 30444, Conservation and Reinvestment Act (CARA): A Comparison of Current Versions
of H.R. 701 with Current Law.)

Making the ESA More User-Friendly. Former Interior Secretary Babbitt initiated
actionto decrease ESA conflictsin several ways. New FWS/NMFSjoint policiesstreamline
permit procedures for small landowners, and other initiatives encourage landowners to
increase protection for populations of listed species on their land. Under “safe harbor”
agreements, landowners who increase suitable habitat can return to “baseline conditions”
without penalty. “No surprises’ agreements provide landowners with greater certainty
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regarding activitiesthat might otherwise havetriggered penalties. Federal managersalsore-
focused on listing species as threatened rather than endangered, to alow FWS to take
advantage of the ESA’s more flexible provisions for protecting threatened species. While
administrative changes have been made within the framework of existing law, thereis great
interest among some groups in codifying many of these changesin an amended ESA.

Greater use of “4(d)” Rules. Whileall prohibitions on taking under Section 4 of
the ESA are automatically applied to endangered species, specia regulations may be
promulgated to limit the situations in which these prohibitions apply to threatened species.
For thisreason, federal managershave made an effort tolist speciesasthreatened, rather than
endangered. Thefirst large-scale application of this approach began when NMFS published
a Section 4(d) rule (65 FR 42421-42481; July 10, 2000) prohibiting the take of 14 groups of
steelhead trout and salmon listed asthreatened, except in caseswhere thetake was associated
with an approved program that had been reviewed to ensure salmon protection. This 4(d)
rule approved certain existing state and local programs, and created a process whereby
NMFS could approve additional programsthat meet certain standards. Incorporating limits
in4(d) rules can allow activitiesto be conducted while maintai ning protection for threatened
speciesand their habitats. State agencies, government entities, tribes, and othersarerelieved
from certain liability for takes that could result from these activities. By limiting take
liability, governments and private citizens are encouraged to adjust their programs and
activities to be consistent with conservation and recovery needs.

No Surprises. Among the administrative changes of greatest legidative interest is
the“nosurprises’ rule. The Clinton Administration viewed thisapproach asanincentivefor
landowners to reach conservation agreements (i.e., habitat conservation plans or HCPs),
since alandowner properly implementing such an agreement is assured that there will be no
further costs or restrictions on the use of the property to benefit the species covered by the
HCP, except by mutual consent. 1n some cases, changes may beimplemented, provided that
the costs are not borne by thelandowner. Whilelandownersliketheincreased certainty, the
“no surprises’ program has been criticized by conservationists as potentially “locking in”
conservation measures that are inadequate or unable to respond to changing conditions.
However, the federal agencies initially failed to complete formal rule-making on this
program. The FWS and NMFS jointly proposed a“no surprises’ rule (62 FR 29091; May
29, 1997) inresponseto the March 21, 1997, settlement agreement in alawsuit (Spirit of the
Sage V. Babbitt No. 1:96CV 02503 (SS)(D.D.C.)). A final rule was published February 23,
1998 (63 FR 8859). Attempts to enact this“no surprises’ policy and regulations into law
have, thus far, been unsuccessful.

A final rule on Safe Harbor Agreements and Candidate Conservation Agreements (64
FR 32705; June 17, 1999; see also Safe Harbor Agreements, below) modified the “no
surprises’ policy. Specifically, acondition of a 810 incidental take permit isafinding that
the permitted taking will not appreciably reduce the likelihood of the species’ survival and
recovery. If continuation of permitted activities would be inconsistent with such afinding,
and the inconsistency is not remedied in atimely fashion, the new regulations provide for
revocation of incidental take permits, even if they contain “no surprises’ agreements.

Safe harbor agreements. A “safe harbor” agreement is a voluntary agreement

between alandowner or other responsible party and FWS or NMFS. It differsfrom an HCP
in that a safe harbor agreement is not concluded as a condition for obtaining a permit; rather
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it is an action taken by alandowner to assure that their “good deeds’ in conserving ESA-
listed species and habitat (beyond the requirements of the law) are not “punished” by
incurring increased restrictions based on the voluntary improvements. A landowner agrees
to conduct certain activities that are believed likely to increase the abundance of the listed
species for a specified term of years. Because of the less restrictive provisions for plants
(89), itisunlikely that they would ever be the subjects of safe harbor arrangements.

If, at the end of a safe harbor agreement’ s term, the landowner wishes to take actions
that might reduce an elevated species population or the quality or quantity of improved
habitat, there would be no penalty under the ESA for doing so, provided that the baseline
conditionsin the agreement continued to bemet. (Provisionsareincluded inthe safe harbor
agreement to require that FWS/NMFS receive advanced warning of proposed landowner
actionsso asto be ableto remove as many of thelisted animal s as possible and take specified
other steps to retain as much of the advantage gained during the agreement’s term as
possible.) A final policy and final rulefor this program (including modified “no surprises’
as discussed above) were published on June 17, 1999 (64 FR 32717; 64 FR 32705). Some
property rights groups criticize the safe harbor program as offering minimal incentives to
landowners; conservation groups are concerned that these agreements may not necessarily
support recovery and, in the end, might harm recovery efforts if the landowner returns the
property to baseline conditions.

Candidate Conservation Agreements. A landowner may enter into a candidate
conservation agreement with FWS or NMFS to conserve a declining, but unlisted, species.
A landowner who entersinto such an agreement receives assurances from the federal agency
that, if the landowner successfully completesthe agreement and the speciesisESA-listed in
thefuture, no additional measureswill be required beyond those specified in the agreement.
Landowner efforts and actions could forestall a listing. These agreements have been
criticized as offering minimal incentive to landowners to stimulate their participation, and
sometimes requiring landowners to take actions more strict than might have been required
for listed species. Environmentalistsand otherscounter that the requirementsonlandowners
in these agreements can be minimal, and that these agreements could discourage ESA listing
when such adecisionishbiologically marginal. A final policy and final rulefor thisprogram
were published on June 17, 1999 (64 FR 32726; 64 FR 32705).

Critical Habitat Designation. The Clinton Administration supported restrictions
on its own ability to designate CH under the ESA (e.g., see proposed restrictions under
Appropriations Issues, below). In an announcement on October 22, 1999, FWS placed the
designation of CH at the lowest priority in its listing budget, and stated that it could not
comply with all of the demands of the ESA under current budget constraints. Conservation
groups saw a contradiction between that claim and FWS sfailure to request more funds for
listing aswell asitsrequest in the FY 2000-FY 2001 budget cyclesto have Congress placea
special cap onfunding for designation of CH. (See ESA Listing Caps, New and Old, below.)
On November 23, 2000, FWS announced that all work on listing new species would be
halted for the remainder of FY 2001, so that FWS could complete court-ordered work on
designating CH. About 25 to 30 species are affected by the order, which was promptly
denounced by various environmental groups. (See Pending Agreement, below, for attempts
to negotiate aresolution to this conflict.)
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In FWS s view, CH offerslittle protection for a species beyond that already available
under thelisting process. Moreover, although the avoidance of adverse modification of CH
isan obligation only for federal agencies and actions, it is frequently misunderstood by the
public to be amajor restriction on private landowners' authority to manage land. While a
landowner may experience some restrictions on land management because of the presence
of an ESA-listed species, the bulk of the restrictions, FWS believes, come as aresult of the
ESA’ sprohibition ontaking alisted species, and only occasionally from any added strictures
resulting from designated CH. Thus (according to some FWS officials), the expense of CH
designation, combined with the small margin of additional conservation benefit, make CH
designation a poor use of scarce budgetary resources. According to FWS, CH designation
showsits greatest conservation benefit when it includes areas not currently occupied by the
Species, these areas may be important as connecting corridors between populations or as
areas where the species may be re-introduced.

Under current law, the agency is obliged to designate CH at the time of listing. Two
exceptions are provided. If the CH designation is not “prudent” (e.g., due to the threat of
illega collecting or killing), it may be omitted. If CH is not “determinable’ due to
insufficient data, CH designation may be postponed aslong as one year after specieslisting.
In practice, FWS designates CH for only about 10% of listed domestic species; in every case
brought against FW Sfor failureto designate CH, the agency haslost. (Atleast 13 caseshave
been decided; others are pending.) In some situations, CH designation can antagonize
opposing interests. According to the Los Angeles Times (September 18, 2000, p. A3), FWS
proposed CH designationsfor nine Californiaspecies, and wasaccused by environmentalists
of potentialy antagonizing developers, and by developers of proposing very large areas
around known habitats of listed species without sufficient study or research. FWS claimed
that funding was insufficient for the required studies.

In a notice soliciting comment, FWS proposed to “devel op policy or guidance and/or
revise regulations, if necessary, to clarify the role of habitat in endangered species
conservation” (64 FR 31871-31874; June 14, 1999). The notice clarifies FWS's long-
standing disaffection for this ESA provision, and its view that the conservation benefits of
CH designation arelow compared toitscost. Given FWS sposition, theimportancethat the
environmental community attaches to CH, and the distress its designation causes among
landowners, CH designationwasthefocusof S. 1100inthe 106™ Congress. See CRS Report
RS20263, The Role of Designation of Critical Habitat under the Endangered Species Act.

On March 15, 2001, the Fifth Circuit Court, in a case involving FWS's and NMFS's
failureto designate CH for threatened Gulf sturgeon, found that agency reliance on definition
languagein 50 C.F.R. 402.02 |ed them to erroneous conclusions. A portion of §402.02 was
declared invalid, and the Fifth Circuit Court remanded the decision back to the District
Court.

Legislative Initiatives. OnMarch 15, 2001, the House Resources Subcommittee on
Fisheries Conservation, Wildlife, and Oceans held a hearing on reauthorizations for the
African Elephant Conservation Act (H.R. 643), the Rhinoceros and Tiger Conservation Act
of 1994 (H.R. 645), and the Asian Elephant Conservation Act of 1997 (H.R. 700). The
Committee on Resources reported (amended) H.R. 643 (H.Rept. 107-93) and H.R. 700
(H.Rept. 107-94), and the House passed both these measures on June 12, 2001. H.R. 645
was reported by the Committee on Resources on June 25, 2001 (H.Rept. 107-109), and
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passed by the House |l ater in the same day. On November 8, 2001, the Senate Committee on
Environment and Public Works ordered that H.R. 700 (amended) reported. On November
30, 2001, the Senate Committee on Environment and Public Works reported H.R. 643
(S.Rept. 107-104) and H.R. 645 (S.Rept. 107-105). On December 7, 2001, the Senate
Committee on Environment and Public Works reported H.R. 700 (S.Rept. 107-113). On
December 18, 2001, the Senate passed H.R. 700 (amended), H.R. 643, and H.R. 645. On
January 8, 2002, the President signed both H.R. 643 as P.L. 107-111 and H.R. 645 as P.L.
107-112. On January 23, 2002, the House agreed to the Senate amendments to H.R. 700.
On February 12, 2002, the President signed H.R. 700, Asian Elephant Conservation
Reauthorization Act of 2001 as P.L. 107-141.

Other measures propose to increase protection for bears (H.R. 397/S. 1125); exempt
federal agencies from ESA consultation for certain activities (H.R. 472); modify the ESA
regulatory process (H.R. 1402); modify federal |and management activitiesunder ESA (H.R.
1403); modify ESA provisions relating to liability for civil and criminal penalties (H.R.
1404); require the Department of Defense to fully comply with the ESA (83(a) of H.R.
2154); provide compensation (H.R. 2389) or disaster relief (H.R. 2827) to Klamath Basin
residentswho were economically harmed by ESA-related actions; transfer ESA authority for
anadromous fish from NMFS to FWS (H.R. 2409); direct the Secretary of the Interior to
approvethe HCP devel oped by the Imperial Irrigation District for the Salton Seaand provide
for construction of habitat enhancement projects (H.R. 2764); expand protective measures
for North Atlantic right whales (H.R. 3095/S. 1380); amend the ESA to authorize federal
agenciesto promptly respond to emergenci esinvolving human health and safety (H.R. 3259);
authorize funding for pallid sturgeon investigations in the Missouri River (82(h)(3) of H.R.
3570); modify the communication and public hearing process related to ESA listing
decisions involving the Administrative Procedures Act (H.R. 3706); authorize designation
of survival habitat for listed species and specify its relation to critical habitat (H.R. 3707);
modify requirements for scientific data in designating critical habitat (H.R. 3798); specify
requirements for listing the black-tailed prairie dog under the ESA (H.R. 3920); establish
criteria for designating CH in Hawaii (H.R. 4656); modify the ESA listing, recovery
planning, and delisting processes (S. 347); amend the Robert T. Stafford Disaster Relief and
Emergency Assistance Act to expand the definition of “major disaster” to include an
application of the ESA that causes severe economic hardship (S. 1384); amend the list of
animal quarantine laws in 811(h) of the ESA (818(b)(3) of S. 1482); authorize a water
conservation programfor agricultural landsintheKlamath, the Truckee-Carson, and Walker
River Basinsto benefit ESA-listed species (8226 of S. 1727); authorize funding for Pacific
salmon restoration (S. 1825); modify federal land management practicesto better coordinate
ESA concerns (8202 of S. 2474); and require the federal government to assumeall costsfor
ESA implementation and compliance (S. 2604). H.R. 3558 would authorize grantsto states
and local governmentsto combat invasive species, this measure was ordered reported by the
House Committee on Resources on May 22, 2002.

P.L. 107-171 included authorization of awildlife habitat incentive program to preserve
CH and avoid ESA listings (82502) and an ESA amendment on animal quarantine laws
(810418(b)(3)). Attemptsto includethe Bear Protection Act of 2002 (H.R. 397/S. 1125) in
this measure were stricken in conference.

On April 23,2002, H.R. 4546 was reported (H.Rept. 107-436), with 8312 proposing to
limit the designation of CH on Department of Defense lands. This measure was passed by
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the House on May 10, 2002. Similar language is included in 81201(a) of S. 2225. For
additional information on thismeasure, see CRS Report RL31415, The Endangered Species
Act, Migratory Bird Treaty Act, and Department of Defense Readiness Activities: Current
Law and Legislative Proposals. In addition, §705 of H.R. 4775 would clarify how water
consumption at military installations is to be considered under the ESA; H.R. 4775 was
passed by the House on May 24, 2002. On June 3, 2002, the Senate substituted the language
of S. 2551 asan amendment to H.R. 4775, deleting the ESA provision; the Senate passed the
amended H.R. 4775 on June 7, 2002.

Several bills seek to clarify the role of science in ESA decisions. H.R. 2829/S. 1912
would require greater weight be given to scientific or commercial datathat isempirical or
has been field-tested or peer-reviewed, while H.R. 3705/H.R. 4840 would modify thelisting
petition process and establish independent review boards. The House Committee on
Resourcesheld ahearing on H.R. 2829 and H.R. 3705 on March 20, 2002, and on H.R. 4840
on June 18 and 19, 2002.

Title VIl of H.R. 701/S. 1328 and Title 11 of S. 990 would provide dedicated funding
to promote the recovery of ESA-listed species by property owners; H.R. 701 was ordered
reported by the House Committee on Resources on July 25, 2001, while S. 990 was reported
(amended) by the Senate Committee on Environment and Public Works on December 13,
2001 (S.Rept. 107-123). The Senate passed S. 990 (amended) on December 20, 2001.

H.R. 1985, H.R. 3208, and S. 976 include language to authorize creation of an
“environmental water account” withinthe CALFED processto providewater for ESA-listed
fish; H.R. 3028 wasreported (amended) by the House Committee on Resources on February
14, 2002 (H.Rept. 107-360, Part 1). No action has been taken on the other measures.

On May 9, 2001, the Senate Environment Subcommittee on Fisheries, Wildlife, and
Water held an oversight hearing on the ESA listing and delisting process. On February 16,
2002, the House Committee on Resources held an oversight field hearing at Grand Island,
Nebraska, on the Platte River Cooperative Agreement and critical habitats. On March 6,
2002, the House Committee on Resources held an oversight hearing on the Canada Lynx
Interagency National Survey and endangered species data collection. Two comprehensive
bills, S. 911 and H.R. 4579, propose to reauthorize the ESA. No hearings have been held on
either bill, and no action has been taken.

Appropriations Issues. Appropriations bills play an important role in the ESA
debate. Appropriations provide funds for listing and recovery activities as well as finance
FWS/NMFS consultation necessary for permits, such as Army Corps of Engineers permits,
that are necessary for federal projects. Seethetablebelow for recent ESA funding. FY 2002
Department of the Interior appropriations (FWS) weresubstantially increased in P.L. 107-63
(H.R. 2217), signed by President Bush on November 5, 2001. FY 2002 Department of
Commerce appropriations (NMFS) were signed by President Bush on November 28, 2001,
asP.L. 107-77 (H.R. 2500). Funding for international endangered species programs were
considered inthe FY 2002 foreign operationsbill (H.R. 2506), which was signed into law by
the President as P.L.. 107-115 on January 10, 2002.

On March 15, 2002, the House Committee on The Budget reported H.Con.Res. 353,
wherein 8406(b) expressesthe sense of Congressthat Pacific Northwest salmon recovery is
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a high-priority item for funding in the FY 2003 federal budget (H.Rept. 107-376); this
measure was passed by the House on March 20, 2002.

ESA Listing Caps, New and Old. Beginningin FY 1998, Congress enacted annual
limits(i.e., “caps’) on funding FWSfor its ESA listing function. Thislanguage limits FWS
discretion to transfer fundsto finance additional listings: if courts mandate agency action on
listing certain species, other listings may not be able to be funded. FWS supported these
limits to assure that funding for other agency programs could not be diverted to finance
additional ESA listing activities. However, courts have held that budget constraints do not
excuse an agency from compliance, in some circumstances.

Endangered Species Program Appropriations

(x $1000)

FY2000 | FY2001 | FY2001 | FY2002 | FY?2002 FY 2003

Enacted | Request | Enacted | Request | Enacted Request
Candidate 7,388 8,447 7,052 7,220 7,620 8,682
Conservation
Listing 6,208 7,195 6,341 8,476 9,000 9,077
Consultation 32,342 39,400 42,750 41,901 45,501 47,770
Recovery 57,363 55,297 59,835 54,217 63,617 60,215
Subtotal 103,301 | 110,339 | 115,978 | 111,814 | 125,738 125,744
Landowner 4,981 4,981 4,969 0 40,000 50,000
Incentive
Stewardship 0 0 0 0 10,000 10,000
Grants
Coop. End. 23,000 65,000 | 104,694* 54,694 96,235 91,000
Species
Conservation
Fund
(CESCF)
Total FWS 131,282 | 180,320 | 225,641 | 166,508 | 271,973 276,744
Total NMFS 55,470 64,914 | 102,476 | 108,314 | 101,483 110,845

Sources: Annual budget justifications, House and Senate committee reports, and floor debates.
* Of the FY 2001 CESCF funds, $77.829 million was provided in Title VIII of P.L. 106-291.

The George W. Bush Administration’s FY 2002 budget proposed anew version of this
cap by requesting authority to prioritizelistings within the cap, regardless of judicial orders.
The Administration stressed that (&) current court ordersal onemeant that FWS sESA listing
function was likely to run out of funds before the end of thefiscal year, and (b) if FWSwere
to make listing determinations on merely its own estimated backlog, the cost would be
roughly $120 million. The agency’s critics (calling the language an “extinction rider”)
responded that (1) few listings would have taken place in the last several years without the
lawsuits; (2) the FWS's claims of conscientious attention to the ESA are contradicted by
FWS sfailureto seek adequate funding to address the backlog of ESA listingsin light of its
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assertion of a$120 million need; (3) therestriction is one-sided since de-listings and down-
listings would have no such cap; and (4) the new authority would be afundamental change
in the ESA, since FWS could choose which species to protect, rather than protecting all
species meeting the criteria specified under 84(b) of the ESA.

Acting on H.R. 2217 (FY 2002 Department of the Interior appropriations), the House
Appropriations Committeere ected the Administration’ sproposed |anguage change, retained
the current $8.48 million cap on spending for listing activities, and accepted a“ subcap” of
$6 million on thedesignation of new CH. Therefore, if FWSwere ordered to designate even
afew areas of CH, funding for new ESA species|listings could be restricted to no more than
$2.48 million. The Senate passed a$9 million cap on listing, but did not include a* subcap”
on CH, nor did it accept the Administration’ s proposed change. The conference agreement
(H.Rept. 107-234, October 11, 2001) adopted the $9 million funding level for the listing
program and specified that the $6 million CH designation limitation is exclusive of funds
needed for litigation support. Thismeasurewassigned asP.L. 107-63 on November 5, 2001.
The Bush Administration’s FY 2003 budget proposes $9.077 million for listing, with a
subcap of $5 million for CH.

LEGISLATION

Related public laws and bills are discussed in the text of this document under
“Background and Analysis.”

P.L. 107-63 (H.R. 2217); P.L. 107-77 (H.R. 2500); P.L. 107-111 (H.R. 643); P.L. 107-
112 (H.R. 645); P.L. 107-115 (H.R. 2506); P.L. 107-141 (H.R. 700); and P.L. 107-171 (H.R.
2646).

H.Con.Res. 353 (Nussle); H.R. 397 (Gallegly); H.R. 472 (Radanovich); H.R. 701
(Young of Alaska); H.R. 1402 (Thomas); H.R. 1403 (Thomas); H.R. 1404 (Thomas); H.R.
1985 (Calvert); H.R. 2154 (Filner); H.R. 2389 (Herger); H.R. 2409 (Otter); H.R. 2764
(Hunter); H.R. 2827 (Walden); H.R. 2829 (Walden); H.R. 3095 (Delahunt); H.R. 3208
(Calvert); H.R. 3259 (MclInnis); H.R. 3558 (Rahall); H.R. 3570 (Bereuter); H.R. 3705
(Pombo); H.R. 3706 (Pombo); H.R. 3707 (Pombo); H.R. 3798 (Tancredo); H.R. 3920
(Thune); H.R. 4546 (Stump); H.R. 4579 (George Miller); H.R. 4656 (Mink); H.R. 4775
(Youngof Florida); H.R. 4840 (Hansen); S. 347 (Thomas); S. 911 (Smith of Oregon); S. 976
(Feinstein); S. 990 (Smith of New Hampshire); S. 1125 (McConnéll); S. 1267 (Crapo); S.
1328 (Landrieu); S. 1380 (Kerry); S. 1384 (Smith of Oregon); S. 1727 (Reid); S. 1731
(Harkin); S. 1825 (Boxer); S. 1912 (Smith of Oregon); S. 2225 (Levin); S. 2474 (Craig); and
S. 2604 (Enzi).
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