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Education Vouchers: Constitutional Issues and Cases

Summary

On June 27, 2002, the Supreme Court in Zelman v. Smmons-Harris, by a 5-4
margin, upheld the constitutionality of a school voucher program that gave tuition
assistance to poor children in failing public schoolsin Cleveland to enable them to
attend private schools in the city, notwithstanding that most of the schools were
religiousinnature. AtissueinthecasewasOhio’sPilot Scholarship Program, which
provided up to $2250 to poor students in kindergarten through the eighth grade in
Cleveland for useat private schoolsinthecity. Eighty percent of those schoolswere
religious, and most of the voucher children (96%) choseto attend these schools. The
Court’ sreasoning appearsbroad enough to | egitimate most school voucher programs.
In several previous decisions addressing the constitutionality of programsindirectly
aiding religious schools — Committee for Public Education v. Nyquist, Mueller v.
Allen, Witters v. Washington Department of Social Services for the Blind, and
Zobrest v. Catalina Foothills Public Schools—the Court had seemed to suggest that
avoucher program would pass constitutional muster only if its benefits were made
available on areligion-neutral basis and if the initial beneficiaries had a genuine
choice between secular and religious schools about where to use the assistance. In
Zelman the Court had no difficulty in finding that the vouchers were made available
onareligion-neutral basis, i.e., children from poor familieswere given priority. The
central and more difficult question was whether parents and their children had a
genuine and independent choice among religious and secular optionsin making use
of the assistance. Had the Court considered only the universe of private schools
available to the parents and their children, it likely would have concluded that they
did not have a genuine choice, given the predominance of religious schools in the
private school universe. Butinstead of focusing just on the private schoolswherethe
tuition vouchers might be used, the Court deemed the choicesavail abletoincludethe
full range of educational options open to students in Cleveland. Chief Justice
Rehnquist stated for the Court:

Cleveland school children enjoy arange of educational choices: They may remain

in public school asbefore, remain in public school with publicly funded tutoring

aid, obtain ascholarship and choose areligious school, obtain ascholarship and

choose anonreligious private school, enroll in acommunity school, or enroll in

amagnet school.

Given this broad range of educational choices, the Court held that “the program
challenged here is a program of true private choice ... and does not offend the
establishment clause.” Four Justicesvigorously dissented. Nonetheless, the Court’s
decision in Zelman appears, at least for now, to resolve most of the questions
concerning the constitutionality of school voucher programs and, as a consequence,
to shift the public debate to the policy arena. The decision also can be understood as
part of an ongoing effort by the Court to loosen the bonds of the establishment clause
and to subject more and more questions concerning government and religion to
political rather than judicial resolution. This report details the constitutional
standards that currently apply to indirect aid programs and summarizes all of the
pertinent Supreme Court decisions, with particular attention to Zelman. Although
some recent state and lower federal court decisions concerning vouchers may now
be more of historical rather than precedential interest, the report includes summaries
of those cases as well as of voucher cases still pending.
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Education Vouchers:
Constitutional Issues and Cases

Introduction

Whether government ought to provide assistance in the form of education
vouchers or tax assistance to help some or all parents send their elementary and
secondary school children to private schools, including sectarian institutions, has
been arecurring and politically charged issue at both the federal and state levelsfor
at least the past two decades. Congress has repeatedly been embroiled in theissue,*
and President Bush last year signed into law abill that extends the existing college
education IRA to the elementary and secondary school level.? Several states have

'For example, a number of efforts to enact a school voucher program and to extend tax
benefits to the elementary and secondary education level were made during the Clinton
Administration, but all failed to get through both houses or were vetoed by the President.
In the first session of the 104" Congress, the House added a school voucher plan to the
appropriationsbill for the District of Columbia; but the measure died after afilibuster inthe
Senate. In the first session of the 105" Congress, the House again added a voucher plan to
the D.C. appropriations bill; and it also adopted a tax-preferred education savings account
proposal for elementary and secondary education that would have expanded the definition
of “qualified education expenses’ in the existing higher education IRA to include costs
incurred in attending a public, private, or religious school providing elementary or
secondary education, aswell as certain home schooling expenses. But both measures died
after filibustersin the Senate.

During thefirst session of the 105" Congress, the House al so considered, but rejected,
a free-standing voucher plan for all low-income students. Both the House and the Senate
adopted a voucher plan during the second session of the 105" Congress as part of the FY
1999 appropriations bill for the District of Columbia. But President Clinton vetoed the
measure. During the second session both the House and the Senate also approved tax-
preferred savings accounts for elementary and secondary education expenses, including
private school tuition; but again President Clinton vetoed the measure.

For more detailed information on the consideration of school choice proposalsin the
104™-107" Congresses, see CRS, School Choice: Current Legislation (IB98035), by David
Smole, and CRS, School Choice: Legislative Action by the 104" through 106™ Congresses
(RL 30805), by Wayne Riddle and Jim Stedman.

?p.L. 107-16, § 401 (June 7, 2001); 115 Stat. 57; 26 U.S.C.A. § 530. Education IRAS may
now be established and expended on a tax-free basis for the costs of tuition, fees, books,
room and board, uniforms, transportation, computer hardware and software, and Internet
access at both public and private elementary and secondary schools as well as for college
expenses.
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also instituted voucher programs either for specific localities or on a state-wide
basis.

A key issue in the debates on educational vouchers® has been whether the
inclusion of sectarian elementary and secondary schools in the universe of schools
which students might attend violates the part of the First Amendment to the
Constitution providingthat “ Congressshall makeno law respecting an establishment
of religion ....”°> In anumber of decisions between 1973 and 1993 addressing the
constitutionality of programs indirectly aiding religious schools — Committee for
Public Educationv. Nyquist, Soanv. Lemon, Mueller v. Allen, Witter sv. Washington
Department of Social Servicesfor the Blind, and Zobrest v. Catalina FoothillsPublic
Schools -- the Court had seemed to suggest that a voucher program would pass
constitutional muster only if its benefits were made available on areligion-neutral
basis and if the initial beneficiaries had a genuine choice between secular and
religious schoolsabout whereto usethe assistance. However, thesecriteriawerenot
wholly transparent, and as a consequence, state and lower federal courts that
subsequently wrestled with the issue often reached contradictory results. In the past
decade, for instance, conflicting judicial decisions were handed down on the
constitutionality of particular voucher and voucher-related programs in the states of
Wisconsin, Arizona, Maine, and Ohio. Inaddition, state courtsin Vermont, Florida,
and Illinois reached conflicting decisions under their state constitutions, and a court
in Pennsylvaniafound alocal program to be prohibited by state statute.

TheU.S. Supreme Court repeatedly bypassed opportunitiesto review thesestate
and lower court decisions. But on June 27, 2002, the Court resolved most issues
related to how the foregoing criteria ought to be applied. In Zelman v. Smmons-
Harris® the Court upheld as congtitutional, 5-4, a voucher program providing
assistance to poor children in Cleveland' s public schools to enable them to attend
private schoolsinthecity. The Court did so notwithstanding the fact that most of the
private schoolsin the city (more than 80%) were religiousin nature and most of the
voucher children (96%) attended those schools. In so doing the Court further
loosened the strictures the establishment clause had previously been construed to
place on public aid to religious institutions.

Thefollowing sectionssummarizethe constitutional standardsarticul ated by the
Court for public aid programsthat provide assistancedirectly to sectarian schoolsand
other religious entitiesand, in greater detail and with special attention to Zelman, for

SWisconsin has a voucher plan applicable only to Milwaukee, and Ohio has one for
Cleveland. In 1999 Florida adopted a state-wide voucher plan. For additional information
on state school choice programs, see CRS, Federal Support of School Choice: Background
and Options (No. 95-344), by Wayne Riddle and Jim Stedman.

“This report uses the term “voucher” broadly to mean not only tuition subsidy and tuition
grant programs but also tax benefit proposals.

*The establishment clause has been held to apply to the states as well as part of the liberty
protected from undue state interference by the due process clause of the Fourteenth
Amendment. See Everson v. Board of Education, 330 U.S. 1 (1947).

670 U.S.L.W. 4683 (2002).
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programsthat provide assistance to sectarian schoolsindirectly (i.e., voucher and tax
benefit programs). Although some of the state and lower federal court decisions
concerning vouchersthat were handed down in the decade prior to Zelman may now
be primarily of historical rather than precedentia interest, a concluding section
summarizes these decisionsaswell. Thisreport will be updated as events warrant.

Direct Aid

A basic tenet of the Supreme Court’ sinterpretation of the establishment clause
is that the clause “absolutely prohibit[s] government-financed or government-
sponsored indoctrination into the beliefs of a particular religious faith.”” Thus, the
Court hasheld that public assistance which flowsdir ectly to religiousinstitutionsin
the form of grants or contracts must be limited to aid that is “secular, neutral, and
nonideological....”® That is, under the establishment clause government can provide
direct support to secular programs and services sponsored or provided by religious
entities but it cannot directly subsidize such organizations' religious activities or
proselytizing.® Direct assistance cannot, consistent with the establishment clause,
be used for religious indoctrination.®

Thus, religiousschoolsand other entitiesare not automatically disqualified from
participating in direct public aid programs. But the no-religious-indoctrination
restriction on such aid means that a religious organization’s secular functions and
activities must be separable from its religious functions and activities. As a
consequence, until recently the Court had held that “ pervasively sectarian” entities,

'Grand Rapids School District v. Ball, 473 U.S. 373, 385 (1985).
8Committee for Public Education v. Nyquist, 413 U.S. 756, 780 (1973).

°In most of the cases involving aid to religious institutions, the Court has used what is
known as the Lemon test to determine whether a particular aid program violates the
establishment clause: “First, the statute must have a secular legisl ative purpose; second, its
principal or primary effect must be onethat neither advances nor inhibitsreligion...; finaly,
the statute must not foster “an excessive entanglement with religion.” Lemon v. Kurtzman,
403 U.S. 602, 612-13 (1971). The secular purpose prong of this test has rarely posed an
obstacle to public aid programs benefiting private sectarian schools, but the primary effect
and entanglement prongs have operated, in Chief Justice Rehnquist’ sterm, asa* Catch-22"
for such programs. Under the primary effect test adirect aid program benefiting religious
schoolswhichisnot limited to secular use has generally been held unconstitutional because
the aid can be used for the schools’ religious activities and proselytizing. But if a direct
programislimited to secular use, it has often still foundered on the excessive entanglement
test, because the Court has held the government’ s monitoring of the secular use restriction
to intrude it too much into the affairs of the religious schools. See Lemon v. Kurtzman,
supra. The Court hasfor some time been sharply divided on the utility and applicability of
the tripartite test and particularly of the entanglement prong. Nonetheless, the Court still
uses the Lemon test; and, although it is no longer the only test the Court uses in
establishment clause cases, the Court reaffirmed its applicability in its most recent school
aid cases. The Court has, however, made both the primary effect and entanglement testsless
stringent. See Agostini v. Felton, 521 U.S. 203 (1997) and Mitchell v. Helms, 530 U.S. 793
(2000).

%Mitchell v. Helms, 530 U.S. 793 (2000).
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i.e., entities so permeated by a religious purpose and character that their secular
functions and religious functions are “inextricably intertwined,” were generaly
ineligible to receive direct government assistance.* That construction of the
establishment clause was a particular obstacle for direct aid to religious elementary
and secondary schools, because the Court generally deemed such schools to fall
within the pervasively sectarian category.’> For other entities such as religiously
affiliated hospital's, social welfare agencies, and colleges, the Court presumed to the
contrary and, consequently, allowed a greater degree of direct aid.™

But the Court has recently abandoned that presumption regarding sectarian
elementary and secondary schools.** Pervasive sectarianism, in other words, is no
longer aconstitutionally preclusive criterion for direct aid to such entities. Thebasic
constitutional standards governing direct public assistance to religious entities,
including schools, now appear to be that the aid must be “secular, neutral, and
nonideologica” in nature, distributed on a religion-neutral basis, not be used for
religious indoctrination, and not precipitate excessive entanglement between
government and the institution benefitted (although the Court has left open the
possibility that other as-yet-unspecified constitutional requirements may exist as
well).”®

“Committee for Public Education v. Nyquist, supra; Lemon v. Kurtzman, supra; Bowenv.
Kendrick, 487 U.S. 589 (1988).

2See, e.g., Committee for Public Education v. Nyquist, supra (maintenance and repair
grants to sectarian elementary and secondary schools held unconstitutional); Lemon v.
Kurtzman, supra (public subsidy of teachers of secular subjectsin sectarian elementary and
secondary schools held unconstitutional); and Wolman v. Walter, 433 U.S. 229 (public
subsidy of field trip transportation for children attending sectarian schools held
unconstitutional).

3See, e.g., Bradfield v. Roberts, 175 U.S. 291 (1899) (public grant to Catholic hospital to
provide medical careto the poor upheld); Bowen v. Kendrick, 487 U.S. 589 (1988) (grants
to religiously affiliated agencies to provide pregnancy prevention and care services to
adolescents upheld); and Tilton v. Richardson, 403 U.S. 672 (1971) (grants for the
construction of academic buildings at institutions of higher education, including ones
religioudly affiliated, upheld).

14 Agostini v. Felton, supra, and Mitchell v. Helms, supra.

In both Agostini v. Felton, supra, and Mitchell v. Helms, supra, the Court upheld the aid
programs in question as constitutional on the basis not only that the aid was secular in
nature, made available on a religion-neutral basis, and barred from use for purposes of
religious indoctrination but also that it was subject to other statutory and regulatory
restrictions. In Agostini the Court noted that the aid program did not result in any
government funds actually reaching religious schools coffers and that it supplemented
rather than supplanted school expenditures. Similarly, in Mitchell the concurring (and
decisive) opinion of Justice O’ Connor noted that theaid program had not only theforegoing
characteristics but also that there was no evidence that aid had actually been diverted to
religious use and that there were a number of state and local monitoring activitiesto guard
against that possibility. It also seemed important in Mitchell that the direct aid in question
was of an in-kind nature (educational materials and equipment). There was no majority
opinion in that case, but the three opinions filed all expressed doubt about the
constitutionality of direct money grantsto pervasively sectarian institutions. In any event,

(continued...)
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Indirect Aid

Public aid that is received only indirectly by sectarian institutions — i.e.,
assistance that is received initially by a party other than the religious entity itself in
such formsastax benefits or vouchers — has, on the other hand, been given greater
leeway by the Court. Such programs still must be religiously neutral in their design
and have been held unconstitutional by the Court where their structure has virtually
guaranteed that the assistance flows largely to pervasively sectarian el ementary and
secondary schools. However, where the design of the programs has not dictated
where the assistance is channeled but has given a genuine private choice between
secular and religiousprovidersto theimmediate beneficiary (thetaxpayer or voucher
recipient), the Court has held the programs to be constitutional even though
pervasively sectarian institutions have benefited. Moreover, in the recent decision
of Zelman v. Smmons-Harris, supra, the Court legitimated most school voucher
programs by holding that, for constitutional purposes, the universe of choices
available to voucher recipientsis not limited to the entities where the vouchers can
be used but includes the full range of educational choices available to them, i.e., a
voucher program can be constitutional evenif most of the private schoolswherethey
can be redeemed arereligiousin nature.

Precursors to Zelman v. Simmons-Harris. Priorto its decision on June
27,2002, in Zelman v. Smmons-Harris, supra, the Court had handed down seven
decisionsrelevant to the question of the constitutional parameters governing indirect
assistance. Intwo decisions particular programs of indirect assistance were struck
down; in five others particular programs were upheld.

In Committee for Public Education v. Nyquist, supra, and Soan v. Lemon*®in
1973 the Court found tax benefit and tuition grant programsthat were available only
to children attending private elementary and secondary schools to have a primary
effect of advancing religion and, thus, to viol ate the establishment clause. In Nyquist
astate tuition grant program provided specified amounts of tuition reimbursements
tolow-incomeparentsof childrenwhoincurred tuition costsin sendingtheir children
to private elementary or secondary school, while in Soan tuition reimbursements
were provided to all parents who incurred tuition costs in sending their children to
such schools. In addition, a related program in Nyquist permitted higher-income
parents of children attending such schoolsto take an amount specified in the statute
as atax deduction for each attendee without regard to their actual expenditures; the
specified deduction gradually declined as income increased.

In both cases the Court found that most of the private schools attended were
religiously affiliated (85-90%), that those schools were pervasively sectarian in
nature, and that the aid was not limited to secular use either by its nature or by

13(....continued)

both Agostini and Mitchell held such additional factors asthose cited, along with the nature
of theaid, itsmode of distribution, and the prohibition onitsusefor religiousindoctrination,
to be “sufficient” to render the program constitutional, although it specifically refrained
from saying the additional factors were constitutionally “necessary.”

16413 U.S. 825 (1973).
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statutory restriction. As a consequence, it concluded that “the effect of the aid is
unmistakably to provide desired financia support for nonpublic, sectarian
ingtitutions.”*’ “Inbothinstances,” it saidin Nyquist, “ the money involved represents
acharge made upon the state for the purposes of religious education.”*® Rather than
providing aper seimmunity from constitutional challenge, the Court said, “the fact
that the aid isdisbursed to parentsrather than to the schoolsis only one among many
factorsto be considered.” ™ In these casesthetuition grant and tax subsidy programs,
the Court asserted, were both an encouragement to parents to send their children to
nonpublic, mostly religious schools and areward for doing so. Moreover, it said, to
allow the factor that the aid was disbursed to the parents rather than directly to the
schools to have controlling significance would “provide a basis for approving
through tuition grantsthe complete subsidization” of all religiousschools... —aresult
wholly at variance with the Establishment Clause.”®

In a pregnant footnote in Nyquist, however, the Court stated that “we need not
decide whether the significantly religious character of the statute’'s beneficiaries
might differentiate the present cases from a case involving some form of public
assistance (e.g., scholarships) made available generally without regard to the
sectarian-nonsectarian, or public-nonpublic nature of the institution benefited.”#
Severa subsequent cases presented the Court with precisely that kind of public
assistance, and in each instance the Court found the program in question to be
congtitutional. Intheprocessit refined the criteriagoverning the constitutionality of
indirect aid programs.

Mueller v. Allen” concerned a Minnesotatax deduction given to the parents of
all elementary and secondary schoolchildren, both public and private, for avariety
of educational expenses, including private school tuition. Witters v. Washington
Department of Services for the Blind® involved avocational rehabilitation grant by
Washington to a blind applicant who wanted to use the grant for study at a Bible
college to prepare for areligious vocation; the program provided similar grants to
other blind applicants for a wide variety of job training and educational purposes.
Zobrest v. Catalina Foothills School District, in turn, involved a Tucson school
district’ s subsidy of a sign-language interpreter under the federal “Individuals with
Disabilities Education Act”® for a deaf student attending a sectarian secondary
school; similar assistance was available to disabled students in public schools and

Committee for Public Education v. Nyquist, supra, at 783.

81d., at 791, quoting from the lower court decision at 350 F.Supp. 655, 675 (1972).
¥1d. at 783.

2|d. at 782, n. 38.

Ad.

2463 U.S. 388 (1983).

2474 U.S. 481 (1986).

24509 U.S. 1 (1993).

%20 U.S.C.A. § 1401 et seq,
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nonsectarian private schools. The Court held all three forms of assistance not to
violate the establishment clause.

The Court differentiated thetax benefit program in Mueller from the oneit had
held unconstitutional in Nyquist by emphasizing that it was a genuine tax deduction
and that

the deduction is available for educational expenses incurred by all parents,
including those whose children attend public schools and those whose children
attend nonsectarian private schools or sectarian private schools.®

The Court further stressed that any aid received by sectarian schools in Minnesota
became* availableonly asaresult of numerous, private choicesof individual parents
of school-age children.”* Moreover, it rejected the argument that the tax deduction
was unconstitutional because it disproportionately benefited religious institutions.
Parents of children attending private schools, most of which were religious, could
deduct tuition while parents of public school children could not; and thus, it was
contended, the tax deduction served primarily to subsidize attendance at such
schools. The Court said that it “would be loath to adopt a rule grounding the
constitutionality of a facially neutral law on annual reports reciting the extent to
which various classes of private citizens claimed benefits under the law.”® The
decision was 5-4.

In Witters, a unanimous decision, the Court again emphasized that in the
vocational rehabilitation program “any aid provided is ‘'made available without
regard to the sectarian-nonsectarian, or public-nonpublic nature of the institution
benefited’” andthat “any aid provided ... that ultimately flowsto religiousinstitutions
does so only as a result of the genuinely independent and private choices of aid
recipients.”® The program, the Court stated, did not have the purpose of providing
support for nonpublic, sectarian institutions; created no financia incentive for
students to undertake religious education; and gave recipients “full opportunity to
expend vocational rehabilitation aid on wholly secular education.”* “Inthiscase,”
the Court found, “the fact that the aid goes to individuals means that the decision to
support religious education is made by the individual, not by the State.”3* Finally,
the Court concluded, there was no evidence that “any significant portion of the aid
expended under the Washington program asawholewill end up flowingto religious
education.”*

®Mueller v. Allen, supra, at 397.

2|d, at 399.

2d. at 401.

P\Witters v. Washington Department of Services for the Blind, supra, at 487.
*1d. at 488.

d.

*|d. Notwithstanding the unanimity of the decision, five of the Justices authored or joined
in concurring opinions that disclaimed the constitutional significance of the amount of aid
(continued...)
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Finally, in Zobrest it underscored that the program at issue was “a genera
government program that distributes benefits neutrally to any child qualifying as
“handicapped’ under the IDEA without regard to the "sectarian-nonsectarian or
public-nonpublic nature’ of the school the child attends.” It further reiterated the
factor it had found important in both Mueller and Witters— that “ agovernment-paid
interpreter will be present in a sectarian school only as a result of the private
decisions of individual parents.”** The IDEA, the Court said, “creates no financial
incentive for parents to choose a sectarian school; and as a consequence, it
concluded, “an interpreter's presence there cannot be attributed to State
decisionmaking.”* Like Mueller, the Court’ s decision was 5-4.

In addition to these full decisions subsequent to Nyquist and Soan, the Court
also summarily affirmed two lower federal court rulings uphol ding education grants
to college students, including those attending religious colleges, that helped them
defray the cost of attendance. Both Smith v. Board of Governors of the University
of North Carolina® and Americans United for the Separation of Church and State
v. Blanton® involved the federal “ State Student Incentive Grant” program.*” Under
that program thefederal government makes matching grantsto the statesto subsidize
scholarship grants to undergraduate students “on the basis of substantial financial
need.” Both North Carolina and Tennessee allowed the grants to be used at public
and private colleges, including religiously affiliated colleges. In addition, North
Carolina, but not Tennessee, barred the grantsfrom being used totrainfor areligious
vocation. In both instances the programs were held not to violate the establishment
clause by three-judge federal district courts, and the Supreme Court summarily
affirmed. The district courts reasoned that the scholarship grant programs did not
directly aid the sectarian purposes and activities of thereligiously affiliated colleges
attended by some of the students but did so only incidentally as the result of the
choices of the students and their parents. In summarily affirming these decisions, of

%(..continued)

that ended up in the coffers of religious schools. Justice Marshall, who wrote the opinion
of the Court in this case, cited the absence of any evidence that “any significant portion of
the aid expended ... will end up flowing to religious ingtitutions’ as an additional factor
supporting the program’s constitutionality. But all of the concurring opinions stressed
instead that this case was controlled by the Court’ sdecisionin Mueller v. Allen, supra, for
the reason that “ state programs that are wholly neutral in offering educational assistanceto
a class defined without reference to religion do not violate the second prong of the Lemon
v. Kurtzman test, because any aid to religion results from the private choices of individual
beneficiaries.” Witters, supra, at 491 (Powell, J., concurring). They placed no reliance on
the factor of the substantiality of the aid flowing to religious institutions cited by Justice
Marshall. Justice Marshall, it might be noted, had been one of the dissentersin Mueller and
made virtually no reference to that case in his opinion for the Court in Witters.

33Zobrest v. Catalina Foothills School District, supra, at 10.

#d.

%429 F.Supp. 871 (W.D.N.C.), aff'd mem., 434 U.S. 803 (1977).
%433 F.Supp. 97 (M.D. Tenn.), aff'd mem., 434 U.S. 803 (1977).
3720 U.S.C.A. 8 1070c et seq.
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course, the Supreme Court adopted only the lower courts’ conclusionsregarding the
constitutionality of the programs and not their reasoning.

Thus, prior to Zelman the critical elements distinguishing indirect assistance
programs that were held constitutional from those struck down under the
establishment clause appear to have been that the purpose of the programs was not
to provide aid to sectarian schools, that theinitial recipients of the vouchers or other
benefits were not selected on areligious basis, and that they had a genuine choice
about whether to apply the vouchers or other assistance to education at religious or
secular schools. In other words, if the government designed a voucher program so
that the initial beneficiaries were selected on the basis of areligious criterion or a
related proxy (such as enrollment in private elementary or secondary schools, most
of which were sectarian), or if the universe of choices available to the initial
beneficiarieswas dominated by sectarian schools, the Court would hold the program
unconstitutional on the groundsit had a primary effect of advancing religion. But if
the classof initial beneficiariesincluded public aswell as private school children and
their parents and if they had a genuine choice among religious and secular schools
about where to use the assistance, the Court would hold the program not to have an
unconstitutional primary effect of advancing religion even though religious schools
benefited, and sometimes disproportionately.*®

Justice Powell seemed to capture the critical factors governing the
constitutionality of indirect aid programsin his concurring opinion in Witters:

Mueller makes the answer clear: state programs that are wholly neutral in
offering educational assistance to a class defined without reference to religion
do not violate the second part of the Lemon v. Kurtzman test, because any aid to
religion results from the private choices of individual beneficiaries. Thus, in
Mueller, we sustained a tax deduction for certain educational expenses, even
though the great majority of beneficiaries were parents of children attending
sectarian schools. We noted the State’ straditional broad taxing authority ..., but
the decision rested principally on two other factors. First, the deduction was
equally available to parents of public school children and parents of children

*The Court gavelittlediscussion and no apparent reliance to the entanglement aspect of the
Lemon test in these cases. It addressed theissue only in Mueller, and thereit found the tax
benefit program not to precipitate any excessive entanglement between the government and
the religious institutions that ultimately benefited from the program. In general the Court
has not found excessive entanglement to exist except where a secular use restriction on a
direct public aid program has required the government to engage in a “comprehensive,
discriminating, and continuing...surveillance” of publicly funded activities on the premises
of pervasively sectarian ingtitutions. See, e.g., Lemon v. Kurtzman, supra and Meek v.
Pittenger, 421 U.S. 349 (1975). But the Court has held such secular userestrictionsand the
conseguent close monitoring not to be constitutionally necessary in indirect assistance
programs. Inaddition, evenindirect aid programsthe Court hasrecently de-emphasized the
risk that religiousinstitutionsreceiving public aid will usetheaid for religious purposesand,
as a consequence, has de-emphasized the need for intrusive government monitoring of the
institutions' use of the aid. See Mitchell v. Helms, supra.
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attending private schools. Second, any benefit to religion resulted from the
“numerous private choices of individual parents of school-age children.”*

Zelman v. Simmons-Harris.® InZelmanv. Smmons-Harris,* asnoted, the
Court upheld as constitutional the Ohio Pilot Scholarship Program. That program
had been enacted in partial responseto a1995 federal district court decision directing
the state to take control of Cleveland’ sfailing public schools. The program had two
components. The main component provided scholarships to families with children
in grades K-8 in Cleveland’ s public schools to enable those who chose to do so to
send their children to private schoolsin the city or to public schoolsin the adjoining
suburbs. Preferencewasgivento studentsfrom familieswith incomes bel ow 200%of
the poverty line, and the scholarship could pay could pay 90% of the private or out-
of-district public school’ s tuition charge up to a maximum of $2250. For students
from families with higher incomes, the scholarship was capped at $1875 and could
pay up to 75% of the tuition charge. In the second component of the program,
eligible students who chose to remain in public school could receive up to $360 to
pay for special tutorial assistance.

Inthe 1999-2000 school year 3761 students participated inthevoucher program,
and morethan 2000 choseto receivetutorial assistance grants. Because no suburban
public schools chose to participate in the voucher program, all of the voucher
students attended private schools in the city. Forty-six of the 56 private schools
participating in the program that year (82%) were religiously-affiliated; and 96 %oof
the scholarship students were enrolled in those schools.

The Supreme Court upheld the scholarship program as constitutional, 5-4.
Chief Justice Rehnquist, writing for the Court, said that there was no dispute that the
Pilot Scholarship Program served the“ valid secul ar purpose of providing educational
assistanceto poor childreninademonstrably failing public school system.” Thekey
question, he stated, waswhether it had theforbidden effect of advancing or inhibiting
religion; and the pertinent criteriafor that question, he said, had been established in
threeprior casesinvolvingindirect assi stanceto sectarian schools-- Mueller v. Allen,
Wittersv. Washington Department of Servicesfor the Blind, and Zobrest v. Catalina
Foothills School District. In each of these cases, he asserted, the Court had asked
whether theaid wasdistributed to theinitial recipientson areligion-neutral basisand
whether those beneficiaries had a“true private choice” about whether to usethe aid
at religious or secular schools:

Mueller, Witters, and Zobrest ... makeclear that whereagovernment aid program
is neutral with respect to religion, and provides assistance directly to a broad
class of citizenswho, in turn, direct government aid to religious schools wholly

FWittersv. Washington Department of Servicesfor the Blind, supra, at 490-91 (Powell, J.,
concurring).

“°For amore thorough summary of Zelman, see CRS, Supreme Court: Church-State Cases,
2001-2002 Term (1B 10092).

170 U.S.L.W. 4683 (2002).

“2Joining in the majority were Chief Justice Rehnquist and Justices O’ Connor, Scalia,
Kennedy, and Thomas. Justices Souter, Stevens, Breyer, and Ginsburg dissented.
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as aresult of their own genuine and independent private choice, the programis
not readily subject to challenge under the Establishment Clause.®®

Applying these criteria to the Cleveland program, the Court held the Pilot
Scholarship Program to provide “educational assistance directly to a broad class of
individual sdefined without referencetoreligion, i.e., any parent of aschool-agechild
who residesin the Cleveland School District” (with a preference given low-income
families).* It held as well that “the program challenged here is a program of true
private choice.”*

The latter ruling was the most controversial aspect of the decision and amajor
reason for the dissent by four Justices. In all of its prior cases concerning indirect
assistance, the Court had analyzed the choice issue within the context of the
challenged program, i.e., it had asked whether theinitial recipients of theaid had a
broad and unfettered choice among a number of religious and secular options about
where to use the aid. In Zelman the Court broadened its analysis of the options
availableto include not only where the scholarships themselves could be used —i.e.,
private schoolsin the city, most of which were religious— but all of the educational
aternatives available to parentsin Cleveland. The Chief Justice stated:

There ... isno evidence that the program fails to provide genuine opportunities
for Cleveland parents to select secular educational options for their school-age
children. Cleveland schoolchildren enjoy arange of educational choices: They
may remain in public school as before, remain in public school with publicly
funded tutoring aid, obtain a scholarship and choose a religious school, obtain
a scholarship and choose a nonreligious private school, enroll in a community
school, or enroll in a magnet school. That 46 of the 56 private schools now
participating in the program are religious schools does not condemn it as a
violation of the Establishment Clause. The Establishment Clause question is
whether Ohioiscoercing parentsinto sending their childrento religious schools,
and that question must be answered by evaluating all of the options Ohio
provides Cleveland schoolchildren, only one of which is to obtain a program
scholarship and then choose areligious school .6

Conseguently, the Chief Justice concluded:

...[T]he Ohio program is entirely neutral with respect to religion. It provides
benefits directly to a wide spectrum of individuals, defined only by financial
need and residencein a particular school district. It permits such individualsto
exercise genuine choi ce among options public and private, secular and religious.
The program is therefore a program of true private choice. In keeping with an

“3Zelman v. Simmons-Harris, supra, at 4687.
“Id.

“ld.

“°1d. at 4688.
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unbroken line of decisionsrejecting challengesto similar 7programs, weholdthat
the program does not offend the Establishment Clause.*

In dissent Justice Souter, joined by Justices Stevens, Ginsburg, and Breyer,
termed the Court’ sdecision a*“ dramatic departure from basic Establishment Clause
principles’ that reduced the criteriafor evaluating the constitutionality of avoucher
program to “verbal formalism” and that undermined “every objective supposed to
beserved” by theestablishment clause. In particular, hecharged, the Court’ sanalysis
of the choiceissue “ignoresthereason for having aprivate choice enquiry in thefirst
place” That enquiry properly asks, he said, whether the parent or student that
initially receives the public aid is free to channel it in either a secular or religious
direction. But the majority eliminated the utility of that enquiry, he claimed, by
bringing into the equation public spending on public magnet and community schools
“that goes through no private hands and could never reach areligious school under
any circumstance’:

If “choice” is present whenever there is any educational alternative to the
religious school to which vouchers can be endorsed, then there will alwaysbe a
choice and the voucher can always be constitutional, even in asystem in which
there is not a single private secular school as an aternative to the religious
school .

Justice Souter further asserted that by allowing “substantial amounts of tax
money” to be used to systematically underwritereligious practice and indoctrination,
the Court’s decision undermined the three major purposes of the establishment
clause. He claimed such aid violates respect for freedom of conscience by
compellingindividual sto subsidizereligiousinstruction contrary totheir own beliefs,
compromises the integrity and independence of religious institutions by bringing
government regulation in itswake, and threatens social conflict alongreligiouslines
as religious sects begin to compete for public subsidies and religious differences
becomethe subject of public debate. “Thereality,” Justice Souter concluded, “isthat
in the matter of educational aid the Establishment Clause has largely been read
aNa.y.”49

Current Standards. In sum, then, the Supreme Court now interprets the
establishment of religion clauseto place only limited restraints on voucher programs
that indirectly benefit sectarian schools. Since Nyquist it has consistently asked
whether such programs serve a secular purpose and whether they have a primary
effect of advancing religion; and under the latter test it has consistently asked
whether the aid isdistributed to itsinitial beneficiaries on areligiously neutral basis
and whether the initial beneficiaries have a genuine choice among religious and
secular optionsin using the aid. But Zelman makes clear that the Court no longer
examinesthe choiceissuein terms of the range of optionswherethe aid itself can be
used. Instead, the Court now anayzes whether the initia beneficiaries have a
genuine, non-coerced choice among religious and secular options by looking at all

41d.
“8|d. agt 4701 (Souter, J., dissenting).
“Id. at 4706.



CRS-13

of the educational optionsavailable. Given that universe of choice, Justice Souter’s
chargethat Zelman legitimates voucher programs even in systems*“inwhich thereis
not a single private secular school as an aternative to areligious school” may well
be true.

Moreover, to the extent that any doubt still existed, Zelman makesclear that the
amount of aid that finds its way to religious schools in a voucher program is of no
constitutional relevance. That conclusion seemed first to be adopted by the Court in
Mueller and was then affirmed by five Justices in concurring opinions in Witters.
The majority in Zelman reiterated the point: “The constitutionality of a neutral
educational aid program simply does not turn on whether and why ... most recipients
choose to use the aid at areligious school.”

Voucher programs that are adopted for the purpose of providing financia
assistanceto privatereligious schoolsor that confinetheir benefitsexclusively to the
parents of children already in private religious schools, as in Nyquist, may still be
unconstitutional under the Court’s current standards. But Zelman seems to make
clear that few other establishment clause inhibitions now apply to such programs.

Recent State and Lower Federal Court Decisions

Subsequent to Zobrest and prior to the Supreme Court’s decision in Zelman,
several state and federal courts reached conflicting conclusions about the
constitutionality of particular voucher and voucher-related programs. The supreme
courts of Wisconsin, Arizona, and Ohio held particular programs not to violate the
establishment clause (although the Ohio court found its program to violate a
procedural rule of the state constitution), whilethe U.S. courts of appeal for the First
Circuit and the Sixth Circuit (in Zelman) and the Maine Supreme Court held to the
contrary (although thereis considerabl e doubt that the programin Maineisagenuine
voucher program). In addition, appellate courts in Florida and Illinois held state
tuition subsidy and tax benefit programs not to viol atetheir state constitutions, while
the Vermont Supreme Court held to the contrary with respect to that state' s tuition
subsidy program (although the same doubt as to whether VVermont’s program is a
genuinevoucher program existsasinthe Maineprogram). Finally, an appellatecourt
in Pennsylvania held a locally-initiated tuition subsidy program to violate state
statutory law. Asnoted, theU.S. Supreme Court bypassed anumber of opportunities
to review these cases before accepting the appeal in Zelman. The cases are as
follows:

(1) Jackson v. Benson. In Jackson v. Benson> the Wisconsin Supreme
Court held the Milwaukee Parental Choice Program (MPCP) to be constitutional
under both the establishment clause and the Wisconsin Constitution, 4-2. As
originally enacted, the program provided vouchers worth up to $2500 to a small
number of poor children in grades 1-12 in Milwaukee to use to attend private
nonsectarian schoolsin the city. But in 1995 Wisconsin substantially expanded the

1 d. at 4689.
*1218 Wis.2d 835, 578 N.W.2d 602, cert. den.,525 U.S. 480 (1998).
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program and also began to allow private religious schools to participate. Upon suit
a trial court found that two-thirds of the private schools participating were
pervasively religious,; and as a consequence, it held the expanded program to violate
several provisions of the Wisconsin Constitution. In mid-1997 an appellate court
affirmed, 2-1, primarily on the grounds that the MPCP constituted a benefit to
religious schoolsin violation of aprovision of the state constitution prohibiting any
money from being drawn from the treasury “for the benefit of religious societies, or
religious or theological seminaries’ (Art. |, 8§ 18). But in early 1998 the Wisconsin
Supreme Court said the M PCP sati sfied both that clause and the establishment clause
of the First Amendment becauseit extended abenefit to parentson areligion-neutral
basis and flowed to sectarian schools “only as aresult of numerous private choices
of the individual parents of school-age children.” On November 9, 1998, the
Supreme Court denied review.

(2) Kotterman v. Killian. In Kotterman v. Killian®* the Supreme Court of
Arizona upheld as constitutional a program indirectly providing support for private
schools, including sectarian schools, 3-2. The case reviewed a state program
allowing an annua tax credit up to $500 for contributions to school tuition
organizations(STOs). Theseprivate, tax-exempt organizationsprovidetuition grants
to children “to alow them to attend any qualified school of their parents’ choice.”
Thetax credit is disallowed if ataxpayer designates that a donation be used for the
benefit of a dependent, and the organizations are required to provide tuition grants
to more than one school. The court held the tax credit not to violate the
establishment clause. The class of possible ben€ficiaries, i.e., donors to the school
tuition organizations, included all taxpayers, it said, and not anarrow group defined
on the basis of religion. Moreover, it said, Arizona s program provided “multiple
layers of private choice’:

Important decisions are made by two distinct sets of beneficiaries — taxpayers
taking the credit and parents applying for scholarship aid in sending their
childrentotuition-charginginstitutions. Thedonor/taxpayer determineswhether
to make a contribution, its amount, and the recipient STO ... Parents
independently select a school and apply to an STO of their choice for a
scholarship. Every STO must allow its scholarship recipients to “attend any
gualified school of their parents' choice,” and may not limit grants to students
of only onesuchinstitution .... Thus, schoolsareno morethanindirect recipients
of taxpayer contributions, with the final destination of these funds being
determined by individual parents.

The decision was appeal ed to the Supreme Court; but on October 4, 1999, the Court
chose not to review it.

(3) Simmons-Harris v. Goff. In Smmons-Harris v. Goff** the Supreme
Court of Ohio held the Ohio Pilot Scholarship Program asfirst enacted in 1995 not
to violate the establishment clause but to violate a procedural provision of the Ohio
Congtitution. The program provided scholarships worth up to $2250 a year to
children of poor families in the Cleveland public schools which could be used to

°2193 Ariz. 273, 972 P.2d 606 (Ariz. 1999), cert. den., 528 U.S. 810 (1999).
%86 Ohio St. 3d 1, 711 N.E. 2d 203 (1999).
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attend either private schoolsinthecity, including religious schools, or public schools
in the school districts around Cleveland. Thetrial court found, however, that none
of the surrounding public school districts had chosen to participate in the program
and that 80% of the private schoolsthat did participate were pervasively sectarian.
Nonetheless, thetrial court held the program to pass muster under the establishment
clause and several provisions of the Ohio Constitution. On May 1, 1997, however,
the Ohio Court of Appeals reversed, 2-1,> stating that the parents did not have a
“genuine and independent” choice about where to use the scholarships and that the
program provided “direct and substantial, non-neutral government aid to sectarian
schools’ in violation of the establishment clause and of two provisions of the Ohio
Constitution it said were “coextensive” with the establishment clause.>

On May 25, 1999, however, the Ohio Supreme Court reversed on the
establishment clause issue (with one minor exception) by a margin of 4-3 but still
held the program to violate one provision of the Ohio Constitution, 5-2. On the
establishment clauseissue, the court emphasi zed that the primary beneficiariesof the
program were “children, not sectarian schools,” and that the relationship between
state aid and the schools was “ attenuated” because the parents made “independent
decisions to participate in the School Voucher Program and independent decisions
asto which registered nonpublic school to attend.” But while upholding most of the
program, it did strike down one provision on establishment clause grounds. That
provision allowed participating school sto give preferencein admission onthe basis,
among other reasons, that the students’ parentswere* affiliated with any organi zation
that provides financia support to the school.” The court found that provision to
create a financial “incentive for parents desperate to get their child out of the
Cleveland City School District to* modify their religiousbeliefsor practices' inorder
to enhance their opportunity to receive a ... scholarship” and thus to be
unconstitutional .

Although finding the program generally to meet the requirements of the
establishment clause, the court held it to have been enacted in amanner that violated
the Ohio Constitution. The Ohio Consgtitution, it noted, mandates that each bill
adopted by the legislature contain no more than one subject (Art. I1, 8 15D) as one
means of preventing “logrolling.” But the voucher program had been enacted as a
rider to amassive appropriationshill (it constituted 10 pages out of a1000 pagebill).
Finding a “blatant disunity” between the voucher program and the rest of the
appropriationsbill and the absence of any “rational reasonfor their combination,” the
court held the one-subject provision of the state constitution to have been violated.
It delayed the effective date of the decision, however, until June 30, 1999, “in order
to avoid disrupting a nearly completed school year.”

(4) Simmons-Harris v. Zelman and Gatton v. Zelman. Thisisthecase
that ultimately was accepted for review and decided by the Supreme Court asZelman
v. Smmons-Harris, summarized in the preceding section. This section summarizes

41997 Ohio App. LEX1S 1766 (Ct. App. Ohio, Tenth District, decided May 1, 1997).

*Despite this decision, however, the program remained in effect while the appea was
pending in the Ohio Supreme Court. On July 24, 1997, that court stayed the decision
pending resolution of an appeal.
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the lower federal courts decisions in the case, both of which held the re-enacted
Ohio Pilot Scholarship Program to violate the establishment clause.

OnJune29, 1999, the Ohiolegid aturere-enacted the Pil ot Scholarship Program
that had been struck down in Smmons-Harris v. Goff, supra, with virtually no
change as part of the“ Education Budget Bill” (House Bill No. 282). On July 20 and
29, 1999, two new suits— Smmons-Harrisv. Zelman and Gatton v. Zelman— were
filed challenging the constitutionality of the program, this time in federal district
court rather than state court. On August 24, 1999, the day most private schools
opened for the fall term and the day before the Cleveland public schools opened,
Judge Solomon Oliver granted the plaintiffs motion for a preliminary injunction,
stating in a lengthy opinion that “the Plaintiffs have a substantial chance of
succeeding on the merits.”*® After a public outcry about the hardship the injunction
placed on the voucher children who were aready enrolled in private schools and on
the public school sthat suddenly had to accommodate several thousand new students,
Judge Oliver on August 27, 1999, partially stayed the injunction and permitted
students who had been enrolled in the scholarship program in the last school year to
continue, but only for one more semester.>” But on November 5, 1999, the Supreme
Court, by a 5-4 margin, granted an emergency request by Ohio and stayed the
preliminary injunction initsentirety, allowing about 800 new studentsto participate
aswell and permitting the voucher program to continue beyond the first semester.*®

On December 20, 1999, Judge Oliver held Ohio’ sPilot Scholarship Program to
violate the establishment clause.®® He found that no out-of-district public schools
were participating in the program, that 82% of the private schools which were
participating were church-rel ated, and that 96% of the voucher studentsattended such
schools. Because of this domination by church-affiliated schools, he concluded that
the program was “skewed toward religion” and provided “financial incentives to
attend religious schools.” Scholarship assistance to students is constitutionally
permissible, hesaid, if itisgenerally avail ablewithout regard to the public-nonpublic
or sectarian-nonsectarian nature of the schools to be attended, because in such
circumstances “aid ultimately supports the educational program of a religious
institution only as a result of the private choice of the aid recipient” and, as a
consequence, no “religious indoctrination is attributable to the government.” But
under Ohio’s program, he asserted, “parents and their children do not have a
significant choice between parochial and nonparochial schools .... That choice is
essentially made for them as a function of the fact that almost al participating
schoolsarereligiousin nature.” Thus, the court permanently enjoined continuation
of the voucher program. But, on the basis of the consent of al of the parties, Judge

*®*Simmons-Harrisv. Zelman, 54 F.Supp.2d 725 (N.D. Ohio Aug. 24, 1999) (order granting
preliminary injunction).

>’Simmons-Harrisv. Zelman, 54 F.Supp.2d 725 (N.D. Ohio Aug. 27, 1999) (order modifying
preliminary injunction).

%Zelman v. Simmons-Harris, 528 U.S. 943 (1999). The majority was comprised of Chief
Justice Rehnquist and Justices O’ Connor, Scalia, Kennedy, and Thomeas.

*Simmons-Harris v. Zelman, 72 F.Supp.2d 834 (N.D. Ohio 1999).
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Oliver stayed the injunction pending afinal decision of an appeal to the U.S. Court
of Appealsfor the Sixth Circuit.

On December 11, 2000, the U.S. Court of Appeas for the Sixth Circuit
affirmed Judge Oliver’ sdecision, 2-1.%° The majority found the caseto be analogous
to, and controlled by, the Supreme Court’s decision in Committee for Public
Education v. Nyquist, supra (see pp 5-6). In that case, the appellate court said, the
Court had held unconstitutional astate program reimbursing low-income parentsfor
the cost of tuition incurred in sending their children to private elementary or
secondary schools. Because 80% of those schools were sectarian, the Court said the
tuition reimbursements provided an incentive for parents to send their children to
sectarian schools and had the “unmistakable” effect of providing “desired financial
support for nonpublic, sectarian institutions.”

The Sixth Circuit said “Nyquist governs our result.” Although the program
invited public schools outside of Cleveland to participate, the court stated, none had
chosen to do so. It said that the low level of the scholarship amount — $2500 —
“limited the ability of nonsectarian schools to participate in the program” but
encouraged sectarian schools to do so, because the latter often had lower tuition
needs. Asaconsequence, it said, the*“choice” afforded the public and private school
participants in the program was “illusory,” and “the program clearly has the
impermissible effect of promoting sectarian schools’:

We find that when, as here, the government has established a program which
doesnot permit private citizensto direct government aid freely asistheir private
choice, but which restricts their choice to a panoply of religiousinstitutions and
spaces with only a few alternative possibilities, then the Establishment Clause
isviolated .... Thereisno neutral aid when that aid principally flowstoreligious
institutions; nor is there truly “private choice” when the available choices
resulting from the program design are predominantly religious.

On February 28, 2001, the Sixth Circuit denied a petition for a rehearing en
banc.®" Asnoted, the Supreme Court agreed to review thisdecision; and on June 27,
2002, it reversed the ruling of the Sixth Circuit. Seeinfra at pp. 10-14.

(5) Bagley v. Raymond School Department. In Bagley v. Raymond
School Department® the Maine Supreme Judicial Court held theexclusion of private
sectarian schools from a state tuition subsidy program to be required by the
establishment clause, 5-1. In rural areas without public schools Maine provides
tuition subsidiesto enablethe children to attend other public school sin nearby school
districts or private nonsectarian schools. Once a parent selects a school, the state
pays the subsidy directly to the school. Prior to 1981 the program allowed sectarian
private schools to participate, but an opinion of the state attorney general that year
ruled their participation to be unconstitutional. Several parentsin Raymond, Maine,

€Simmons-Harris v. Zelman, 234 F.3d 945 (6™ Cir. 2000).
®*9mmons-Harris v. Zelman, 2001 U.S.App.LEXIS 3344 (6™ Cir. Feb. 28, 2001).

©2Bagley v. Raymond School Department, 1999 Me. 60, 728 A.2d 127, cert. den., 528 U.S.
947 (1999) (No. 99-163).
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who wanted to send their children to aCatholic high school challenged the exclusion
of sectarian schools from the program as violating their rights under the
establishment, free exercise, and equal protection clauses of the U.S. Constitution.
The Maine Supreme Court, however, held the exclusion of such schools to be
constitutionally required. Neither the free exercise nor the establishment clause, the
court stated, gave the petitioners any right to a public subsidy for a religious
education for their children; and their disparate treatment passed muster under the
equal protection clause, it said, because the state hasacompelling interest in abiding
by the establishment clause prohibition on direct public funding of sectarian schools:

That state funds would flow directly into the coffers of religious schools in
Maine were it not for the existing exclusion cannot be debated .... Intheentire
history of the Supreme Court’ s struggle to interpret the Establishment Clause it
has never concluded that such a direct, unrestricted financial subsidy to a
religious school could escape the strictures of the Establishment Clause.

The court stated that the legislature might craft a more flexible program but
suggested that such aprogramwould still face* significant problemsof entanglement
or the advancement of religion.” The decision was appeal ed to the Supreme Court;
but the Court on October 12, 1999, chose not to review it.

(6) Strout v. Albanese. Inthiscasethe U.S. Court of Appealsfor the First
Circuit similarly held Maine’ sexclusion of sectarian schoolsfromitstuition subsidy
program to be constitutionally required.®® The facts and the claims were essentially
the same asthosein Bagley, the only difference being that this case wasinitiated by
parents in Lewiston, Maine, who chose to send their children to a sectarian high
school. Thefederal district court held the parentsto have no constitutional right “to
require thetaxpayersto subsidizethat choice,” and the appellate court affirmed. The
First Circuit, asdid the Maine Supreme Court, framed the issue asoneinvolving the
constitutionality of thedir ect payment of tuition by the state to sectarian schools, and
it reached the same conclusion:

Thehistoric barrier that has exi sted between church and state throughout thelife
of the Republic has up to the present acted as an insurmountabl e impediment to
the direct payments or subsidiesby the stateto sectarian institutions, particularly
in the context of primary and secondary schools .... Although the guidance
provided by the Supreme Court hasbeenlessthan crystalline..., approving direct
payments of tuition by the state to sectarian schools represents a quantum leap
that we are unwilling to take. Creating such a breach in the wall separating the
State from secular establishments is a task best |eft for the Supreme Court to
undertake.

The court further held the establishment clauseto give ardigiously affiliated group
no right to secure state subsidies, that the exclusion of sectarian schools did not
violate the parents’ equal protection rights because Maine had a compelling interest
in conforming with the requirements of the establishment clause by excluding such
schools, and that the exclusion did not substantially burden the parents’ right to the

63178 F.3d 57 (1% Cir.), cert. den., 528 U.S. 931 (1999) (No. 99-254).
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free exercise of religion. The decision was appealed to the Supreme Court; but on
October 12, 1999, the Court chose not to review it.

(7) Chittenden Town School District v. Vermont Department of
Education. Like Maine, Vermont requires school districts that do not maintain a
secondary school to pay tuition for students to attend either public high schoolsin
nearby school districts or private schools. Also like Maine, the payments are made
directly to the school s after the parents/children have made their choices. When the
Chittenden School Board adopted a policy allowing tuition subsidies to be paid for
attendance at sectarian secondary schools, the stateterminated itseducation aid tothe
district. The Chittenden Town School District then sued, seeking a declaratory
judgment that tuition subsidies for students attending sectarian schools are
constitutional and an order restoring the state aid.

In Chittenden Town School District v. Vermont Department of Education, atrial
court held such subsidiesto violate both the U.S. and the Vermont constitutions; and
on appeal the Vermont Supreme Court affirmed on state constitutional grounds, 5-
0. It did not address the establishment clause issue, it said, because “the
construction of the federal constitution ... faces an uncertain future....” Instead, the
Supreme Court relied on the “compelled support” provision in Chapter I, Article 3,
of the Vermont Constitution mandating that “no person ought to, or of right can be
compelled to ... erect or support any place of worship ..., contrary to the dictates of
conscience ...."

On the basis of an examination of the text of the compelled support provision,
its history and application in Vermont, and judicial constructions of identical
provisions in other states constitutions, the appellate court concluded that “the
Chittenden School District tuition-payment system, with no restrictions on funding
religious education, violates Chapter I, Article 3.” “The major deficiency in the
tuition-payment system,” it said, “isthat there are no restrictionsthat prevent the use
of public money to fund religious education.”

The court a so stressed that the prohibitions of Chapter I, Article 3, would apply
even if the tuition payments were not made directly to the sectarian schools. It said:

... [T]he United States Supreme Court may well decide that the intervention of
unfettered parental choice between the public funding sourceand the educational
provider will eliminate any First Amendment objection to the flow of public
money to sectarian education. We cannot conclude, however, that parental
choice has the same effect with respect to Article 3. If choiceisinvolved in the
Article 3 equation, it is the choice of those who are being required to support
religious education, not the choice of the beneficiaries of the funding.

Finally, the court rejected the contention that the exclusion of sectarian schools
violated the parents’ right to the free exercise of their religion.

On December 13, 1999, the Supreme Court denied review.

64738 A.2d 539 (Vt.), cert. den. sub nom. Andrewsv. Chittenden Town School District, 528
U.S. 1066 (1999).
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(8) Giacomucci v. Southeast Delco School District. On December 23,
1999, the Commonwealth Court of Pennsylvania affirmed a trial court decision
holdingthat alocal school district lacked the authority under the PennsylvaniaPublic
School Code to institute a tuition subsidy program for students attending private
schoolsor out-of -district public schools.** Theschool district had initiated a“ School
Choice Enrollment Stabilization Plan” providing subsidies ranging from $250 for
kindergarten students to $1000 for high school students for the express purposes of
expanding parental choice, improving school quality, and alleviating overcrowding
in the public schools. But upon suit challenging the plan on both constitutional and
statutory grounds, atrial court held that the school district had no authority under the
School Code to provide such subsidies.

On appea the seven-judge Commonwealth Court, without addressing any
constitutional issues, unanimously affirmed (although two concurred only in the
judgment). Emphasizing that a school district iswholly a statutory creation and that
it has no powers other than those conferred by the School Code, the court found that
“the School Code doesnot expressly authorizethereimbursement of tuitionfees’ and
that it provided no implied power to the school district to initiate such aplan. The
school district contended that the general directive in the Code that the districts
“establish, equip, furnish, and maintain a sufficient number of elementary public
schools” and educate its residents between the ages of 6 and 21 implicitly gaveit the
power to do so. But the court said that was “far too great a leap of logic.” The
school district also argued that it had implicit authority to take actions not expressly
prohibited by the School Code, but the court held that school districts had implied
authority only as a “necessary implication” of a specific provision of the Code.
Finally, the court examined a number of features of the School Code and concluded
that the General Assembly “did not intend to permit school districts to implement
tuition reimbursement plans.”

The school district chose not to appeal this decision.

(9) Holmes v. Bush. On October 3, 2000, the FloridaCourt of Appeal for the
First District reversed atrial court decision and held a state voucher program for
students in public schools designated as failing not to violate Article IX, 8 1, of the
Florida Constitution.*® The Opportunity Scholarship Program (OSP), enacted in
1999, made students in public schools graded by the state as “failing” eligible for
vouchersto pay for their enrollment in private schools, including sectarian schools,
or other higher-rated public schools. For theinitial school year of 1999-2000, two
elementary schoolsin Excambia County were deemed to be failing, and 57 students
opted to accept vouchers. Fifty-threeof the studentsenrolledinfour sectarian private
schools while the other four enrolled in a nonsectarian private school.

Two suitswerefiled challenging the constitutionality of the program under both
the state and federal constitutions. On March 14, 2000, the Circuit Court for Leon

®Giacomucci v. Southeast Delco School District, 742 A.2d 1165 (Commonwealth Court
1999).

®Bushv. Holmes, 767 S0.2d 668 (Fla. Dist. Ct. App. 2000), review denied, 2001 Fla.LEXIS
952 (Fla. April 24, 2001).
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County, after consolidating the cases and addressing only one of the constitutional
claims, held the OSP to violate Art. 1X, § 1, of the Florida Congtitution.®” That
provision states that

[i]t is ... the paramount duty of the state to make adequate provision for the
education of all children residing within its borders. Adequate provision shall
be made by law for auniform, efficient, safe, secure, and high quality system of
free public schoolsthat allows studentsto obtain ahigh quality education and for
the establishment, maintenance, and operation of institutions of higher learning
and other public education programs that the needs of the people may require.

Thetria court said that this section prescribes both the obj ective of making adequate
provision for the education of al children within the state and the manner in which
that duty is to be accomplished, namely, by means of a “uniform, efficient, safe,
secure, and high quality system of free public schools.” Moreover, it said, that isthe
exclusive means the congtitution allows for carrying out the state’s duty. “[A]
constitutional prescription of the manner in which a constitutional objectiveisto be
carried out does not allow the State to proceed other than in the constitutionally
prescribed manner,” it stated. Asaconsequence, it concluded, Art. IX, 8 1, prohibits
the state from paying tuition for students to attend private schools.

On appeal the Court of Appeal for the First District reversed, finding that the
trial court had misapplied the maxim expressio uniusest exclusio alterius(to express
or include onething impliesthe exclusion of the dternative). ArticlelX, 81, it said,
mandates that the state “ make adequate provision for the education of all children”
inFlorida. Buttheappellate court held that it doesnot prescribe an exclusive means:
“[S]ection 1 does not unalterably hitch the requirement to make adequate provision
for education to asingle, specified engine, that being the public school system.” In
support of that conclusion, the court emphasized that Art. 1X,8 1, did not explicitly
bar tuition subsidies or explicitly direct that its mandate could be carried out only by
means of public schools. It further noted that prior judicial decisions had held
findings of implicit prohibitions in the constitution to be generally disfavored and
that the legislature had in the past provided subsidies for certain “exceptiona”
students to attend private schools when the public schools lacked the necessary
facilities or personnel. Consequently, the appellate court overturned thetrial court’s
decision on thisissue and remanded the caseto thetrial court for further proceedings
ontheadditional constitutional claimsthat had been rai sed against the program under
other provisions of the Florida Constitution and the establishment clause.

On April 24, 2001, the Florida Supreme Court refused to hear an appeal of this
decision.

The case remains pending in the trial court on the other constitutional claims
raised by the plaintiffs. That court postponed further proceedings until after the
Supreme Court’s decision in Zelman.

®"Holmesv. Bush, Case No. CV 99-3370 (Cir. Ct. Leon County, decided March 14, 2000).
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(10) Toney v. Bower.® On February 8, 2001, an Illinois appellate court
upheld as constitutional under the state constitution a state statute allowing parents
an income tax credit of up to $500 for “qualifying education expenses’ incurred in
sending their children to elementary or secondary school. “Qualifying education
expense” was defined to mean an amount in excess of $250incurred for tuition, book
fees, and lab fees; and the credit was available to the parents of children attending
either public or private schools, including sectarian schools.

Thetax credit was challenged as compelling all taxpayersto support aministry
or place of worship in violation of 8 3 of Article| of the Illinois Constitution, as
being an appropriation or payment from a public fund in aid of sectarian schoolsand
sectarian purposesin violation of 8 3 of Article X, as not being for a public purpose
arequired by Article V111, and as discriminating against the parents of public school
children in violation of the “reasonableness’ requirement of 8 2 of ArticleIX. The
plaintiffs argued that most parents of public school children could not benefit from
the tax credit because book and lab fees never exceeded $250 and tuition was
charged only to a small number who attended public schools outside of their home
district. Asaconsequence, they contended, parents of public school children were
largely disqualified and “virtually al the money that will be diverted from the State
treasury asaresult of the Credit will be expended at private schools, the vast majority
of which are sectarian.” Nonetheless, thetrial court held the tax credit program to
meet therequirementsof thelllinois Constitution and, on appeal, the Appellate Court
for the Fourth District affirmed.

The appellate court stated that the restrictions concerning the establishment of
religion in the Illinois Constitution are “identical to those contained in the federal
establishment clause.” As aconsequence, it found the issue to be controlled by the
Supreme Court’ sdecision in Mueller v. Allen, 463 U.S. 388 (1983). It noted that in
that case the Supreme Court had upheld a Minnesota program all owing taxpayersto
claim a deduction on their state income taxes for “educational expenses’ such as
tuition, textbooks, and transportation. On the basisof the Court’sconclusionsin that
case, the appellate court held the Illinois tax credit (1) to serve the secular purposes
of “ensuring that Illinois children are well educated” and of “maintaining the
financial health of private schools’; (2) not to have a primary effect of advancing
religion because the tax credit was “but one of many tax credits allowed by our tax
laws,” was “equally available to all parents of public school children, as well asto
those who send their children to private nonsectarian or sectarian schools,” and
became“availableto schoolsonly astheresult of private choices made by individual
parents’; and (3) not tofoster an excessive entanglement withreligion. Theappellate
court also rejected the contention that the tax credit did not serve a* public purpose”
and was not a “reasonable’ tax classification as required by the state constitution,
stating that the purposes of aiding the education of Illinois children and of
maintaining the financial health of private schools were valid public purposes and

68318 I1l.App.3d 1194, 744 N.E.2d 351 (Ill. App. 4" Dist.), appeal denied, 195 I11.2d 573,
754 N.E.2d 1293 (2001). Thisdecision hasbeenfollowed in what appearsto beavirtually
identical case, Griffith v. Bower, 319 IIl.App.3d 993, 747 N.E.2d 423 (Ill. App. 5" Dist.
April 3, 2001).
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that helping only those who incurred higher costs in sending their children to school
was a reasonabl e distinction.

On June 6, 2001, the Illinois Supreme Court rejected a petition to review this
decision.



