Order Code 98-65 A

Report for Congress

Received through the CRS Web

The Law of Church and State:
Developments in the
Supreme Court Since 1980

Updated August 15, 2002

-name redacted-
Legislative Attorney
American Law Division

Congressional Research Service % The Library of Congress



The Law of Church and State: Developments in the
Supreme Court Since 1980

Summary

Thereligion clausesof the First Amendment providethat “ Congress shall make
no law respecting an establishment of religion, or prohibiting thefree exercisethereof
...." Prior to the past two decades the Supreme Court frequently construed these
clauses to create, in Thomas Jefferson’ s oft-quoted metaphor, a“wall of separation
between church and state.” However, many of the Court’s decisions precipitated
substantial public discontent and spawned organized effortsto overturn or otherwise
alter itsdecisions. Particularly since Ronald Reagan was elected to the Presidency
in 1980, those efforts have been increasingly successful.

That election hasprovento beacritical turning point, because President Reagan
and his successor, President Bush, were ableto replace more than half of the Justices
on the Supreme Court during their terms. President Reagan elevated Justice
Rehnquist to Chief Justice and appointed Justices O’ Connor, Scalia, and Kennedy,
while President Bush appointed Justices Souter and Thomas. Not all of these
appointees havefulfilled the expectations of the Presidents who appointed them, but
they have led to vigorous debates on the Court about the meaning of the religion
clauses and to a church-state jurisprudence that increasingly loosens the
constitutional constraints on government action that affects religion.

During the past two decades the Court has been awilling forum for the debate
over the proper rel ationship between government and religion. Fromthefall of 1980
to the present the Court has handed down 59 decisions onissues of church and state
— morethan in any previous comparable period. In many of its decisionsthe Court
has been sharply split. But the changes in the Court’s composition have had a
demonstrable effect: The Court has substantially narrowed the scope of the free
exercise clause as a constraint on government action and it has begun to recast its
establishment clause jurisprudence as well. On both clauses the Court’s
interpretations are now giving government greater discretion than formerly to take
actionsthat affect religious practicesand institutions, both positively and negatively.
Nonetheless, the Court remains sharply divided on theinterpretation and application
of the religion clauses, and the outcome of particular cases is often unpredictable.

In sum, the period since 1980 has been a profoundly important timefor the law
of church and state in the Supreme Court. The arguments both on and off the Court
about the proper relationship of government and religion have been spirited and
extensive, and the Court hasissued dozens of rulings on specificissues. Thisreport
summarizesthedoctrinal debatesand shiftson thereligion clausesthat have occurred
on the Court during thisperiod. It summarizesand examinesaswell thelegal effect
of al of the decisions the Court has handed down concerning church and state since
1980. An Appendix lists these decisions and how each of the Justices voted. The
report will be updated as new decisions are rendered by the Court.
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The Law of Church and State:

Developments in the Supreme Court Since
1980

Introduction

The religion clauses of the First Amendment to the Constitution provide that
“Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof ....” In its modern jurisprudence (beginning in the 1940s)
the Supreme Court frequently construed these clauses to create, in Thomas
Jefferson’ swords, a“wall of separation between church and state.”* But many of the
Court’ s decisions — particularly with respect to prayer and other religious activities
in the public schools — were controversial, and they often led to concerted political
efforts to change the Court’ s church-state jurisprudence.

Prior to 1980 those efforts were unavailing, and a separationist perspective
continued to dominate the Court’s interpretation of the religion clauses. But that
began to change with the election of Ronald Reagan to the Presidency in 1980. His
election was fueled in part by opposition to the Court’ s church-state decisions; and
in response, he not only became the first President to propose a constitutional
amendment to overturn some of the Court’s church-state decisions’ but aso

YIn a letter of January 1, 1802, to the Baptist Association of Danbury, Connecticut,
President Jefferson stated as follows:

Believing with you that religion is a matter which lies solely between man and
his God; that he owes account to none other for hisfaith or hisworship; that the
legislative powers of the Government reach actions only, and not opinions — |
contemplate with sovereign reverence that act of the whole American people
which declared that their legislature should “make no law respecting an
establishment of religion or prohibiting the free exercise thereof,” thus building
awall of separation between church and State.

Quoted in Everson v. Board of Education, 330 U.S. 1, 16 (1947).

The Court’s modern interpretation of the religion clauses generally dates from the time it
incorporated them into the due process clause of the Fourteenth Amendment and held them
applicable to the states — Cantwell v. Connecticut, 310 U.S. 296 (1940) (free exercise
clause) and Everson v. Board of Education, supra (establishment clause). During the
previous 150 years of the nation’s existence, the Court rarely had occasion to apply and
interpret the religion clauses to the actions of the national government. But once it held
them applicable to the states, issues arose with increasing frequency and led to the
development of an extensive church-state jurisprudence by the Court.

21n 1981 President Reagan first proposed aconstitutional amendment on school prayer. See
(continued...)
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appointed public officials who vigorously and publicly challenged the Court’s
jurisprudence.® He also oversaw energetic efforts by his Solicitors General to argue
for aloosened interpretation of the religion clauses in cases before the Court, both
when the government was a party and as amicus curiae when it was not.* But to
greater and more long-lasting effect, the election of President Reagan and his
successor, President Bush, opened the door to the possibility of changing the Court’s
church-state jurisprudence by means of the exercise of the Presidential powers of
Articlell, Section 2, of the Constitution to “nominateand ... appoint ... Judges of the
supreme Court.”

Presidents Reagan and Bush replaced more than half of the Court during their
twelve years in office. Chief Justice Burger (1985) and Justices Stewart (1980),
Powell (1986), Brennan (1990), and Marshall (1991) all retired fromthe Court during
this period. In their stead President Reagan elevated Justice Rehnquist to Chief
Justice and appointed Justices O’ Connor, Scalia, and Kennedy; and President Bush

2 (...continued)

S.J.Res. 199 and H.J.Res. 493, 97" Cong., 1% Sess. (1981). In 1984 the Senate Judiciary
Committee reported a modified version of that amendment (S.J.Res. 73), and the Senate
debated the matter for two and ahalf weeks. Ultimately, amagjority votedin favor of it, 56-
44; but that vote was 11 votes short of the two-thirds majority necessary for the measure to
be adopted. See 130 CONG. REC. 5619 (March 20, 1984). A similar effort took place
soon after the Republicans took control of both the House and the Senate after the 1994
elections. Although noformal votes occurred in the 104™ Congress, anumber of significant
developments occurred. Perhaps most important, the constitutional debate in Congress
broadened beyond the school prayer issue to include other aspects of the Court’ s church-
statejurisprudence. Inthe 105" Congressthat interest and debate persisted; and on May 19,
1998, the House Judiciary Committee favorably reported a modified version of a broad-
gauge constitutional amendment introduced by Rep. Istook (H.J.Res. 78). After rgjecting
two amendments to the proposal, the House voted in favor, 223-203; but that vote fell 61
votes short of the two-thirds majority necessary for adoption. For afuller description of
Congressional action, see CRS, School Prayer: The Congressional Response, 1962-1998
(December 1, 1998) (Report 96-846A).

3 See, e.g., the address by Attorney General Edwin Meese |11 to the House of Delegates of
the American Bar Association (July 9, 1985).

* The Solicitors General under Presidents Reagan and Bush repeatedly urged the Court to
loosen the constraints of the religion clauses on government action affecting religion. Of
theforty-ninechurch-state cases decided during their terms, the Solicitors General proffered
the government’ sviews in thirty — sixteen because the United States was a party, fourteen
as an amicus curiae; and in al of them the government argued for a less constrictive
interpretation of the religion clauses. The Salicitors General under President Clinton
continued this effort, as they filed briefs in three of the seven church-state cases that the
Court decided from 1993-2001. They, too, urged the Court in every instance to uphold the
government’ s action as constitutional; and in two of the casesthey urged the Court to do so
by overturning some of its prior establishment clause decisions. The Salicitor General in
the current Bush Administration so far hasintervened asan amicuscuriaein one of thethree
church-state cases accepted for review by the Court; andin that case henot only filed abrief
but also sought and gained permission to participate in the oral argument. Again, the
Administration’ spositionfavored al oosenedinterpretation of the establishment clause. See
Zelman v. Simmons-Harris, 122 S.Ct. 2460 (2002) (upholding a school voucher program
against establishment clause objections).



CRS-3

appointed Justices Souter and Thomas. These changes led to increasingly public
criticism on the Court of its prior church-state jurisprudence and to very sharp splits
among the Justices on new cases that came before it. It quickly became clear that
Chief Justice Rehnquist and Justices Scalia and Thomas staunchly favored greater
government discretion with respect to religion and that Justices O’ Connor and
Kennedy, although not as predi ctable, often decided casesfrom asimilar perspective.
Although some of these appointees did not entirely fulfil the expectations of the
Presidents who appointed them,® they did precipitate vigorous debates about the
meaning of the religion clauses and did fuel the increasing dominance on the Court
of what are deemed “conservative” constructions of the law. President Clinton
appointed Justices Ginsburg and Breyer to the Supreme Court in 1993 and 1994,
respectively, to replace retiring Justices White and Blackmun; but while these
Justices generaly favor separationist constructions of the religion clauses, their
appointments did not reestablish a consistent separationist majority.°

During this time the Supreme Court has been awilling, even eager, forum for
disputesover the proper relationship between government andreligion. Fromthefall
of 1980 to the present the Court has handed down 59 decisions’ in cases raising
church-state issues— more than in any prior comparable time period. Itsdecisions
have involved such familiar issues as religious activities in the public schools and
direct public aid to sectarian schools. But the Court has also addressed such
relatively unexplored mattersasthe constitutionality of the public display of religious
symbols, legidative prayer, indirect aid to sectarian schools, government regulation
of minority religious practices, the accommodation and protection of religion, and
the taxation and regulation of religious entities.

As noted, the Court has been sharply split in many of these decisions. Nearly
athird of the Court’ schurch-state decisions since 1981 have been by amargin of 5-4

® See, e.g., Leev. Weisman, 505 U.S. 577 (1992), in which the Court reaffirmed its prior
school prayer decisions and held that the establishment clause forbids a public secondary
school from including prayers by a clergyman in its commencement ceremony. The
decision was 5-4, with Justices O’ Connor, Kennedy, and Souter — all appointed by
Presidents Reagan and Bush — joining Justices Blackmun and Stevens in the mgjority.
Indeed, Justice Souter appears to have become one of the leading separationists on the
Court, and Justice O’ Connor has often been a swing vote on church-state i ssues.

® 1t might be noted that President Clinton’s appointees have also not always fulfilled the
expectationsthat separationist advocates might have had of them. See, e.g., City of Boerne
v. Flores, 521 U.S. 407 (1997), which held the Religious Freedom Restoration Act
unconstitutional (Justice Ginsburgwaspart of the majority) and Mitchell v. Helms, 530 U.S.
793 (2000), which upheld asconstitutional theloan of instructional material sand equi pment
to sectarian schools (Justice Breyer was part of the majority). Nonetheless, they oftenjoin
with Justices Stevens and Souter in the expression of separationist views.

"Thistotal obviously is selective in some respects. It includes all decisionsinvolving the
establishment or free exercise clauses, al decisions concerning religious discrimination
under Title VII of the Civil Rights Act of 1964, selected decisions involving religious
speech but decided under the free speech clause, and selected decisions involving the
taxation of religious entities. It does not include dismissals of appeals from state court
decisions or summary affirmances by an equally divided Court. See the Appendix for a
listing of the pertinent cases and for a breakdown of how the Justices voted on each case.
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(compared to lessthan 20 percent for all of the Court’ sdecisionsduring this period).®
But although some of the cases have been decided by the narrowest of margins, the
changesin the Court’s composition have had a demonstrable effect. The Court has
dramatically atered its interpretation of the free exercise clause by generally
replacing the strict scrutiny standard it formerly employed with the more lenient
standard of formal neutrality.® With respect to the establishment clause, the Court’s
actions have not been quite so sweeping. But it has in its most recent decisions
overturned severa prior rulings that were separationist in nature'®; and on issues
which it had not previously addressed, a substantial portion of the Court’s
establishment clause decisions since 1980 can be described as accommodationist in
nature. Under both clauses the Court has created a wider constitutional space for
government action affecting religious institutions and religious practices.

In sum, the period since 1980 has been atime of sustained ferment on the Court
about thelaw of church and state. That ferment has produced spirited and extensive
arguments about the meaning of the religion clauses of the First Amendment and the
proper relationship of government and religion as well as a plethora of specific
rulings. Thisreport provides an overview of that ferment and of the changesin the
Court’s church-state jurisprudence. It examines the doctrinal shifts and debates on
the free exercise and establishment of religion clauses that have occurred on the
Court since Ronald Reagan’ s election to the Presidency in 1980. It summarizes and
examines aswell the legal effect of each of the 59 decisions the Supreme Court has
handed down concerning church and state from its October, 1980 Term, through its
October, 2001 Term (i.e., October, 1980, through June, 2002). Finally, it concludes
with an Appendix listing al of the Court’ s church-state decisions during this period
and the votes of each of the Justices.

8 These statistics are based on the annual compilations published in the November Harvard
Law Review and, for the 2001 Term, in 71 United Sates Law Week 3102 (July 23, 2002).
Sincethe 1981 Term (no statistics on 5-4 decisions were compiled for the 1980 Term), 469
of the Court’ s 2392 written decisions have been by 5-4 margins— 19.6 percent. In contrast,
17 of its59 church-state decisions have been by 5-4 margins— 28.8 percent. (Thesefigures
should not be taken too literally; several of the church-state cases, and presumably of the
others aswell, involved more than one issue and, thus, more than one vote by the Justices.
But they are indicative of the sharp division on the Court in this area of the law.)

°® Employment Division, Oregon Department of Human Resources v. Smith, 494 U.S. 872
(1990).

10 Agostini v. Felton, 521 U.S. 203 (1997), overturning Aguilar v. Felton, 473 U.S. 402
(1985) and parts of three other decisions, and Mitchell v. Helms, 530 U.S. 793 (2000),
overturning parts of Meek v. Pittenger, 421 U.S. 349 (1975) and Wolman v. Walter, 433
U.S. 229 (1977).
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“Congress Shall Make No Law ... Prohibiting the Free
Exercise [of Religion]”: The Rise and Fall of the Strict
Scrutiny Standard

(a) From Sherbert-Yoder-Thomas to Smith. Prior to the past decade
most of the political furor over the Court’'s modern church-state jurisprudence
stemmed from its decisions concerning religion in the public schools, public aid to
sectarian schools, and the display of religious symbols in public places — all of
which are essentially establishment clause or free speech issues. But with little
public attention the Court has aso wrestled with the question of how broadly to
interpret thefree exerciseclause. Fromaconstruction of the clausein 1963 that gave
special protection to religious practices, the Court by 1990 had moved to a
construction that allows government substantial discretion to regulate and even
prohibit religiously motivated actions.

Over a century ago the Court made clear that the free exercise clause protects
religious beliefsabsol utely from governmental interference.™ Thedifficult question
has been whether, and the extent to which, the clause also protects religiously
motivated conduct or action from governmental interference.

In a number of decisions concerning the Mormon practice of polygamy at the
end of the nineteenth century, the Court answered that question by ruling that thefree
exercise clause provided no protection whatsoever for conduct compelled or
motivated by religiousbeliefs.'? But that interpretation gradually changed, and inthe
two decades immediately preceding the 1980s, the Court settled on a broad view of
the scope of the free exercise clause. In two semina decisions — Sherbert v.
Verner™® and Wisconsin v. Yoder'* — the Court held that religiousinterests are to be
considered of paramount importance in the constitutional scheme and that
government actions infringing those interests are to be viewed as highly suspect.

In Sherbert the Court held that a state could not, consistent with the free
exercise clause, deny unemployment compensation benefits to a person who was
fired because she refused to work on her Sabbath. The denial of benefits, the Court
said, pressured the clamant to forego her religious practice and thus could be
justified only if it served “some compelling state interest,” a standard it found the

1 Reynolds v. United States, 98 U.S. (8 Otto) 145 (1878).

12 Seeid.(free exercise clause held to be no defense in prosecution of Mormons for bigamy
and polygamy); Murphy v. Ramsey, 114 U.S. 15 (1885) (free exercise clause held to be no
barrier to a statute prohibiting bigamists and polygamists from serving on juries); Davisv.
Beason, 133 U.S. 333 (1890) (free exercise clause held not toinvalidate astatute barring not
only bigamists and polygamists from voting but al so those who taught or advocated bigamy
or polygamy); and The Late Corporation of the Church of Jesus Christ of Latter-Day Saints
v. United States, 136 U.S. 1 (1890) (free exercise clause held to provide no protection
against statute revoking the territorial charter of the Mormon Church and confiscating all
of its property not actually used for religious worship or burial).

12374 U.S. 398 (1963).
14 406 U.S. 205 (1972).
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stateto be unableto meet. Similarly, in Yoder the Court held thefree exercise clause
to mandate an exemption for the Old Order Amish from Wisconsin's compulsory
education laws. Those laws required all children to attend school until the age of
sixteen, but the Amish believed that attendance beyond the eighth grade would
expose their children to worldly influences dangerousto their salvation. In holding
for the Amish, the Court said that “there are areas of conduct protected by the Free
Exercise Clause of the First Amendment and thus beyond the power of the state to
control, even under regulations of general applicability.”*

Inthesetwo cases, in other words, the Court held that government action alleged
to interfere with religious practices could be constitutional only if it were shown to
serve some compelling public interest and to be no more restrictive of religious
practices than necessary. Government action burdening religious exercise, in short,
was deemed to be subject to a constitutional standard of strict scrutiny.

But in the decade after 1980, the Court dramatically altered this construction of
the free exercise clause. Two decisions adecade apart encapsul ated that process. In
the first decision in 1981, Thomas v. Review Board, Indiana Employment Security
Commission, the Court strongly reaffirmed the broad and sweeping construction it
had given the free exercise clausein Sherbert and Yoder. In Thomas, asin Sherbert,
it held the clause to require a state to grant unempl oyment compensation benefits to
an individual who interpreted the Bible to forbid him from accepting work on an
armaments production line and who, as a consequence, quit hisjob. The Court did
so even though Thomas's scriptural interpretation was a personal one and was not
shared by the religious community to which he belonged (the Jehovah’ s Witnesses)
and even though adenial of benefitswould have only indirectly burdened his ability
to practicehisreligion.*” Thomas, thus, made crystal clear that governmental actions
infringing religiously motivated conduct are to be reviewed by the courts under a
standard of strict scrutiny:

The state may justify aninroad on religiousliberty by showingthat itistheleast
restrictivemeansof achieving somecompelling stateinterest. However, itisstill
true that “the essence of all that has been said and written on the subject is that

1514, at 220.
16 450 U.S. 707 (1981).

1 A denial of unemployment benefitswould not have precluded Thomasfrom practicing his
religion but only made it more expensiveto do so. But the Court found thisindirect burden
to be “substantial”:

Where the state conditions receipt of an important benefit upon conduct
proscribed by a religious faith, or where it denies such a benefit because of
conduct mandated by religious belief, thereby putting substantial pressureon an
adherent to modify hisbehavior and to violate hisbeliefs, aburden uponreligion
exists. While the compulsion may be indirect, the infringement upon free
exercise is nonetheless substantial.

Thomas, 450 U.S. at 717-18.
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only those interests of the highest order ... can overbalance claims to the free
exercise of religion.”*®

The decision in Thomas was 8-1, with only then-Justice Rehnquist dissenting.

Butinadecisionin 1990, the Court resurrected its 19" century interpretation of
the free exercise clause. In Employment Division, Oregon Department of Human
Resourcesv. Smith,* the Court held thefree exercise clauseto provideno protection
whatever for individuals who used peyote in the religious ceremonies of the Native
American Church. Technically, theissuein the case wasidentical to that in Thomas
— the digibility for unemployment benefits of two individuals who were
unemployed because they had been fired from their jobs as drug counselors after it
was discovered that they were using peyote in the religious ceremonies of their
church. But the determinative questions in the case were whether the sacramental
use of peyote was illegal under Oregon’s controlled substances law and, if so,
whether the free exercise clause nonethel ess required an exemption from thelaw for
such a religious use. The Oregon Supreme Court construed the State's law
criminalizing drug use and possession to apply to the sacramental use of peyote, and
in Smith the U.S. Supreme Court held the free exercise clause not to compel an
exemption.?® Consequently, the Court held Oregon’s denial of unemployment
benefits to be constitutional.

In the context of the nation’s war against drugs, that holding was not, in itself,
entirely surprising; and it could have been reconciled with the Court’s prior free
exercisejurisprudence. What was unexpected wasthat on theway to thisconclusion
a majority of the Court largely abandoned the strict scrutiny test established in
Sherbert, Yoder, and Thomas asthe standard for free exercise cases. The Court said
the compelling publicinterest test wassimply “inapplicable” to the circumstances of
this case. Moreover, Justice Scaliawrote for the mgjority, the free exercise clause
never “relieve[s] anindividual of the obligation to comply with a valid and neutral
law of general applicability.’”

...[T]heright of free exercise does not relieve an individual of the obligation to
comply with a“valid and neutral law of general applicability on the ground that

18 |d. at 718, quoting Wisconsin v. Y oder, 406 U.S. 205, 215 (1972).
19494 U.S. 872 (1990).

2 The case had been before the Court two years previously. But at that time the Oregon
Supreme Court had not ruled on whether the state’s criminal drug statute applied to the
sacramental use of peyote or, if it did, whether that application was compatible with the
Oregon Constitution or the free exercise clause. Consequently, the Supreme Court had
remanded the case back to the Oregon Supreme Court for consideration of thoseissues. See
Employment Division, Department of Human Resources v. Smith, 483 U.S. 660 (1988),
vacating and remanding, 301 Or. 209, 721 P.2d 445 (1986). In that reconsideration the
Oregon Supreme Court held the state’ s controlled substance statute to apply to those who
used peyotein religious ceremonies but held the free exercise clause to immunize such use
from prosecution. See Smith v. Employment Division, Department of Human Resources,
307 Or. 68, 763 P.2d 146 (1988).
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the law proscribes (or prescribes) conduct that his religion prescribes (or
proscribes).” %

Toemploy thecompelling interest test for free exercise purposes, Justice Scaliasaid,
would “court ... anarchy,” permit every individual “to become alaw unto himself,”
and create “a private right to ignore generally applicable laws.”#? Religious
minorities, he said, need to seek protection for their practicesin the political process,
not the courts. The fact that “the political process will place at a relative
disadvantage those religious practices that are not widely engaged in,” he stated, is
simply an“ unavoidabl e consequence of democratic government.”?® Themarginwas
5-4, with the majority formed by the lone dissenter in Thomas (Chief Justice
Rehnquist), two new appointeesto the Court (Justices Scaliaand Kennedy), and two
who had been in the mgjority in Thomas (Justices White and Stevens).?

The Court did not abandon strict scrutiny entirely. Justice Scalia’ sarticulation
of the new standard of formal neutrality retained strict scrutiny for cases involving
government programs allowing individualized assessment of claimsfor exemption,
such as state unemployment compensation programs — the areain which the strict
scrutiny test wasfirst applied in the free exercise area. In addition, hisopinion said
strict scrutiny wasstill appropriatefor governmental actionsthat discriminate agai nst
religion or deliberately impose special burdens on religion. Finally, Justice Scalia
suggested that “hybrid” claims, i.e., those involving a free exercise claim coupled
with another constitutional interest such as freedom of speech or parental rights,
might also be constitutionally entitled to some degree of exemption from neutral,
generally applicable laws. But his opinion left it decidedly unclear whether strict
scrutiny would apply to such cases, and in any event clearly abandoned strict scrutiny
for al non-hybrid cases other than those involving religious claimsfor exemptionin
programsallowingindividualized assessment and deliberate governmental targeting
of religion.

The four dissenters sharply criticized the mgjority’s constriction of the strict
scrutiny test. Justice O’ Connor asserted that Justice Scalia's view “dramatically
departsfromwell-settled First Amendment jurisprudence..., isincompatiblewith our
Nation’ s fundamental commitment to individual religiousliberty ..., and relegatesa
serious First Amendment value to the barest level of minimum scrutiny ....”
Religious liberty, she said, is a preferred value, and the free exercise clause should
be interpreted to bar “encroachment upon this liberty, whether direct or indirect,
unless required by clear and compelling governmenta interests “of the highest
order.”” Justice Blackmun, joined by Justices Brennan and Marshall, charged that

2L Employment Divisionv. Smith, supran. 19, at 879, quoting United Statesv. Lee, 455U.S.
252, 263 (1982) (Stevens, J., concurring in the judgment).

2d. at 884-86.
2 d. at 890.

2 Although the margin was 5-4 on the disavowal of the strict scrutiny test, the Court divided
6-3 on the merits. Justice O’ Connor joined Chief Justice Rehnquist and Justices Scalia,
Kennedy, White, and Stevens in ruling the two Indians ineligible for unemployment
benefits. But she did so on the grounds Oregon had a compelling interest in regulating the
use of drugs, and she dissented vigorously from their disavowal of the strict scrutiny test.



CRS9

themajority’ sdecision *“ effectuatesawhol esal e overturning of settled|aw concerning
the Religion Clauses of our Constitution.” It isa“settled and inviolate principle of
this Court’s First Amendment jurisprudence,” he said, that “a state statute that
burdensthe free exercise of religion ... may stand only if the law in general, and the
State's refusal to alow a religious exemption in particular, are justified by a
compelling interest that cannot be served by less restrictive means.”

In short, in Smith the Court stepped back from the separationist standard it had
articulatedin Sherbert, Yoder, and Thomasand re-interpreted thefreeexerciseclause
to mean that, in most circumstances, an individual possesses no constitutional right
not to comply “with avalid and neutral law of general applicability on the ground
that the law proscribes (or prescribes) conduct that his religion prescribes (or
proscribes).”

(b) Harbingers of Smith. Thisdemiseof thestrict scrutiny test for most free
exercise casesand the possi bl e subordination of religiously motivated conduct to the
will of political majorities, although unexpected in Smith, had in fact been
foreshadowed throughout the decade. In eight free exercise decisions between
Thomas and Smith, the Court had demonstrated increasing discontent with the strict
scrutiny test in free exercise cases. Four of those decisions nominally employed the
test, but the Court held the government to have met its requirements. In the four
other decisions the Court ssmply held strict scrutiny to be inapplicable in particular
contexts.

In United States v. Lee®® decided within a year of Thomas, the Court
unanimously held the free exercise clause not to exempt an Amish employer from
paying the employer’s portion of Social Security taxes. The Court noted that the
religious beliefs of the Amish specifically oppose support for a public system of
socia insurance. But it held an Amish employer not to be entitled to an exemption
because, it said, “ mandatory participation isindispensableto thefiscal vitality of the
social security system.”?’

Thefollowing Termin Bob Jones University v. United States® the Court upheld
IRS imposition of a racia nondiscrimination condition on the tax exemption
accorded aprivate college notwithstanding the college’ sclaim that itsdiscriminatory
practices were mandated by religious belief. On the free exercise claim the Court
applied strict scrutiny but ssimply asserted in conclusory fashion that “the
Government has a fundamental, overriding interest in eradicating racial
discrimination in education” and that itsinterest “ substantially outwel ghs whatever
burdendenial of tax benefitsplaceson petitioners' exerciseof their religiousbeliefs.”
The Court’ s decision on the free exercise i ssue was again unanimous.”

% Employment Division v. Smith, supran. 19, at 878.
% 455 U.S, 252 (1981).

27 |d. at 258.

% 461 U.S. 574 (1983).

# |d. at 604. Justice Rehnquist dissented from the Court’s holding that the IRS could
(continued...)
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Subsequently, in 1989 the Court in Hernandez v. Commissioner of Internal
Revenue® upheld IRS' denial of a tax deduction to members of the Church of
Scientol ogy for paymentsmadefor “auditing” and “training” services. Themembers
claimed that these services were central to the practice of their faith and that the
payments made for them were “fixed donations’ entitled to be treated as charitable
contributions under the Internal Revenue Code. But the Court denied the claim, 5-
2.3 The Court said that it doubted that the disallowance of the deduction placed any
“substantial burden” on the Scientologists' practice of their religion but that even if
it did, the disallowance was justified by the compelling governmental interest in
maintaining auniform tax system, “free of “myriad exceptions flowing from awide
variety of religious beliefs.’” %

Findly, in Jimmy Svaggart Ministries v. Board of Equalization® in 1990, the
Court unanimously upheld theimposition of ageneral salesand usetax onareligious
organization’ ssaleof religiousmaterials. Nominally usingthestrict scrutiny test, the
Court found theimposition of thetaxesto violate no religious precept of thereligious
organization and to impose no burden on religious organizations different from that
imposed on other sellers. Although the taxes reduced the amount of money the
religious organization had to spend on its religious activities, the Court held that
burden to be “not constitutionally significant.”

These four decisions preserved the form, if not the substance, of strict scrutiny.
Four other decisions eschewed eventheform. In Goldman v. Weinberger* the Court
upheld amilitary dress code against the free exercise claim of a Jewish psychologist
who felt religiously obligated to wear a yarmulke while on duty. An Air Force
regulation mandating “uniform dress’ and barring the wearing of headgear while
indoors had been construed to bar yarmulkes. The Court held the Sherbert-Yoder-
Thomas test to be inapplicable in the military context and, as a consequence, found
thefree exercise clauseto requireno exception for religiousapparel. “Themilitary,”
the Court said, “is ... a specialized society separate from civilian society” and thus
“our review of military regulations challenged on First Amendment grounds is far
more deferential than constitutional review of similar laws or regulations designed
for civilian society.” “Courts,” it asserted, “must give great deference to the
professional judgment of military authorities concerning the relative importance of
aparticular military interest.”* So long as the military regulations in question are

29 (_..continued)

impose a racial nondiscrimination condition on the grant of tax-exempt status to private
schaools; but he agreed that if such a condition were imposed, it would not violate the free
exercise clause. Seeid. at 622, n. 3 (Rehnquist, J., dissenting).

% 490 U.S. 680 (1989).

3 Neither Justice Brennan nor Justice K ennedy participated.
% d. at 687, quoting United Statesv. Lee, supra, at 260.
%493 U.S. 378 (1990).

% 475 U.S. 503 (1986).

% |d. at 506-07. The magjority was composed of Chief Justice Burger and Justices
(continued...)
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reasonable and evenhanded, it held, the free exercise clause is not violated. The
decision was by a’5-4 margin.®

In O’ Lone v. Estate of Shabazz*’ the Court held strict scrutiny also not to be
applicable in the prison context. The case involved a free exercise challenge by
several Muslim prisoners against New Jersey prison regulations that had the effect
of preventing their participation in Jumu’ ah, aweekly worship service commanded
by the Koran. Inupholding theregulations, again by a5-4 margin, the Court asserted
that “we take this opportunity to reaffirm our refusal, even where claims are made
under the First Amendment, to “substitute our judgment on ... difficult and sensitive
matters of institutional administration’ (citation omitted) for the determinations of
those charged with the formidabl e task of running aprison.”*® “To ensurethat courts
afford appropriate deferenceto prison officials,” it stated, prison regulations need be
examined only to determine whether they are “reasonably related to legitimate
penological interests’ such as security and rehabilitation.* Finding the regulations
in question to be related to both those interests, the Court denied the prisoners’ free
exercise clams.

In Bowen v. Roy* the Court held strict scrutiny to beinappropriate with respect
to the government’ sinternal administrative practicesthat were alleged to burden an
individual’s religious beliefs and practices. That case involved a challenge by an
Abenaki Indian family to the government’ srequirementsthat applicantsfor benefits
under the Aid to Families with Dependent Children program furnish state welfare
agenciesthe Socia Security numbersof all members of their household and that the
agencies use the numbers in administering their AFDC program.* The Indians
interpretation of their religion deemed personal numerical identifiers a*“great evil”
to be avoided and perceived their use as preventing an individual from exercising
control over his life and robbing him of his spirit. The Court, without a majority
opinion, remanded theissue concerning the constitutionality of requiring the Indians
to providetheir Socia Security numbers as acondition of receiving assistance back
to the lower court to see if it had become moot. But on the issue of the

% (...continued)
Rehnquist, White, Powell, and Stevens.

% Congress, it might be noted, responded to this decision by adopting a statute permitting
military personnel to wear items of religious apparel while on duty so long asthe items are
“neat and conservative” and do not “interferewiththe performance of themember’ smilitary
duties.” See 10 U.S.C. 774 (1988).

¥ 482 U.S. 342 (1987).

% |d. at 353, quoting Block v. Rutherford, 468 U.S. 576, 588 (1984).
% 1d. at 349.

476 U.S. 693 (1986).

! The case was brought by an Abenaki Indian who claimed on behaf of histwo-year old
daughter that a Social Security number would undermine the uniqueness of her person and
spirit and prevent her from asserting the control over her life necessary to develop spiritual
power. That damage, he claimed, would flow both from obtaining aSocial Security number
for her and from the use of that number by the state welfare agency.



CRS-12

constitutionality of the government using Social Security numbers already in its
possession to administer its programs, the Court, by an 8-1 margin, found no free
exercise violation.* The Court asserted that the claim amounted to an effort “to
dictate the conduct of the Government’ sinternal procedures’ and a“ demand that the
Government join in the (Indians’) chosen religious practices ....”* The clamant’s
ability to“ believe, express, and exercisehisreligion,” the Court held, was simply not
impaired by the government’ s administrative use of a Social Security number.

Finally, the Court held strict scrutiny analysisto be inapplicable with respect to
the government’s land use decisions in Lyng v. Northwest Indian Cemetery
Protective Association.** The proposed building of aroad for logging purposesin a
region of a National Forest in California had been challenged on free exercise
grounds by several Indian tribes that deemed the region to be sacred and used it for
religious ceremonies. But the Court held that “even if we assumethat ... the ... road
will virtually destroy the Indians ability to practice their religion, the Constitution
simply does not provide a principle that could justify upholding (their) legal
claims.”* The Court said the critical question waswhether the government’ s action
directly coerced individuals into violating their religious beliefs or imposed unique
disabilitiesonreligiousactivities, and it held that the road-building plandid not. The
road, it found, would only have“incidental effects’ that might “ makeit moredifficult
to practice certain religions’*; and thus, the Court said, the government did not need
to demonstrate a compelling justification for the plan. “Whatever may be the exact
line between unconstitutional prohibitions on the free exercise of religion and the
legitimate conduct by government of itsown affairs,” the Court stated, “the location
of the line cannot depend on measuring the effects of a governmental action on a
religious objector’ sspiritual development.”*” Again, themargin of decisionwas5-4.

Between Thomas and Smith the Court did employ strict scrutiny to invalidate
government action on two occasions, both involving state denial s of unemployment
compensation to individual swho were unemployed for religiousreasons. InHobbie
v. Unemployment Appeals Commission of Florida® the Court held unconstitutional
Florida s denia of unemployment benefitsto a person who had been fired from her
retail salesjob because she had joined the Seventh Day Adventist Church and was
no longer available for work on her Sabbath, which ran from sundown Friday to
sundown Saturday. In an 8-1 decision, the Court held this case to be controlled by
Sherbert and Thomas and thus subject to strict scrutiny. Finding no significant
differences between those cases and this one, it reiterated that “the State may not

“2 Only Justice White dissented from this portion of the Court’s ruling, saying without
further explanation that Thomas and Sherbert “control thiscase.” See Bowenv. Roy, 476
U.S. at 733 (White, J., dissenting).

% d. at 700.

“ 485 U.S. 439 (1988).
% |d. at 451-52.

% |d. at 450.

“71d. at 451.

% 480 U.S. 136 (1987).
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force an employee "to choose between following the precepts of her religion and
forfeiting benefits, ... and abandoning one of the precepts of her religion in order to
accept work.””*

Similarly, in Frazeev. lllinois Department of Employment Security® the Court
unanimously held unconstitutional Illinois denial of unemployment benefits to an
individual who refused a job that would have involved working on Sunday, his
Sabbath. The alegedly unique fact of the case was that Frazee belonged to no
organized religious sect or church and his refusal to work, thus, was based on his
personal beliefs as a Christian and not on the tenets or teachings of any established
religious body. But the Court found this fact not to distinguish the case from
Sherbert, Thomas, and Hobbie. In every one of those cases, it said, the claimant was
“forced to choose between fidelity to religiousbelief and ... employment.”** Finding
no compelling justification for Illinois denial of benefits, the Court held it
unconstitutional .

Insum, itisclear that since 1980 the Court has substantially narrowed the scope
of the free exercise clause. At the beginning of the decade Thomas, building on the
foundation of Sherbert and Yoder, seemed to command that the government
accommodate minority religious practices in al but the most compelling
countervailing circumstances. But after Goldman, Shabazz, Roy, Lyng, and Smith,
that can no longer be said to be the case. Those decisions reassessed the balance
between religious interests and governmental interests and resurrected the standard
of review for free exercise cases that the Court frequently used prior to its 1963
decisionin Sherbert. That standard isessentially one of formal neutrality. Except
inthenarrow category of eligibility for governmental benefits, theill-defined area of
“hybrid” claims, and overt government discrimination, thefree exercise clausemeans
only that government must regulate religious practices in a neutral, evenhanded
manner. Theclausenolonger compel sthe government to exempt particular religious
practices from the prohibitions and requirements of its statutes and regul ations or to
accommodate religious needs in its actions. By the beginning of the 1990s, then-
Justice Rehnquist’ sdissent in Thomas had becomethe Court’ s standard for most free
EXercise cases:

Where ... a State has enacted a genera statute, the purpose and effect of which
is to advance the State's secular goals, the Free Exercise Clause does not ...
require the State to conform that statute to the dictates of religious conscience of
any group.>

“91d. at 146, quoting Sherbert v. Verner, supra, at 404.
%0489 U.S. 829 (1989).
1 1d. at 1516, quoting Hobbie, supra, at 144.

%2 Thomas v. Review Board, Indiana Employment Security Division, 450 U.S. at 723
(Rehnquist, J., dissenting).
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(c) The Aftermath of Smith.

Since the Smith decision in 1990, the Court has rendered only one other free
exercise decision, albeit a significant one. Primary attention has focused on the
political reaction to Smith and the resulting struggle between Congress and the Court
about which branch of government has primary responsibility for determining the
scope to be afforded constitutional rights such asthe free exercise of religion. That
struggle ultimately resulted in a substantial diminution in Congress ability to
legislate protectionsfor constitutional rightsbeyond what the Court hasallowed. The
following sections summarize these developments.

(1) Lukumi Babalu Aye. In Church of the Lukumi Babalu Aye, Inc. v. City
of Hialeah® the Court employed Smith’ s framework of analysis but still found strict
scrutiny to be applicable. As aresult, the Court held unconstitutional several city
ordinances prohibiting the ritual sacrifice of animals.

The case arose when the Church of the Lukumi Babalu Aye, Inc., sought to
bring the practices of the Santeriareligion into the open by establishing achurch and
cultural center in Hialeah, Florida. The Santeriafaith hasno centralized authority or
written tenets but centers on the performance of certain rituals and ceremonies for
such life events as birth, marriage, sickness, and death. Theserituals often involve
the sacrifice of goats, fowl, sheep, and/or turtles by means of cutting their carotid
arteriesand previously had been performed in private homeswith only limited public
awareness. When the proposal to establish a Santeria church and cultural center in
Hialeah became public, these practices aroused vehement public antipathy. The City
Council responded by adopting a series of resolutions and ordinances condemning
Santeria spracticesand making various aspectsof the Santeriasacrificeritual illegal.

The Supreme Court held Hialeah’ sordinancesto viol atethefree exerciseclause,
9-0. The Court noted that under Smith “a law that is neutral and of general
applicability need not bejustified by acompelling governmental interest even if the
law has the incidental effect of burdening a particular religious practice.” But it
found Hialeah’ sordinancesto be neither neutral nor of general applicability, because
they prohibited the killing of animals only for religiousreasons. Killing for secular
reasons — hunting, pest control, euthanasia, etc. — was not forbidden. As a
consequence, Justice Kennedy concluded for the Court, “the ordinances had as their
object the suppression of religion,”* and strict scrutiny of the ordinances was still
appropriate under the Smith framework of analysis. Finding that Hialeah failed to
show either that the ordinances served any compelling governmental interestsor that
they were drawn in narrow terms to accomplish their objectives, Justice Kennedy
found for the Court that the ordinances violated the free exercise clause:

52 508 U.S. 520 (1993).
5 |d. at 2226.
55 |d. at 2231.
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L egislatorsmay not devise mechanisms, overt or disguised, designed to persecute
or oppress a religion or its practice. The laws here in question were enacted
contrary to these constitutional principles, and they are void.*®

Thus, Babalu Aye made clear that, notwithstanding the Court’ srel axation of the
strictures of the free exercise clause in Smith, government still cannot single out
particular religious practices for special burdens not imposed on analogous secular
conduct. The free exercise clause, as construed in Smith, may not mandate any
exemptionsfor religious practices from burdensome or even prohibitory laws; but it
does mandate that such laws be religiously neutral and generally applicable.

(2) RFRA and City of Boerne. Theapparent abandonment of strict scrutiny
in Smith aroused widespread concern in the religious community and el sewhere and
led Congress, after three years of consideration, to enact the “Religious Freedom
Restoration Act” (RFRA).*" Purportedly leaving Smith intact as the constitutional
standard for free exercise cases, RFRA mandated the use of the strict scrutiny test as
a statutory standard governing the interaction of government and religion. As
enacted, RFRA provided that a statute or regulation of general applicability could
lawfully burden aperson’ sexercise of religion only if it were shown to be“ essential
to further a compelling governmental interest and (to be) the least restrictive means
of furthering that compelling governmental interest.” RFRA made the standard
applicableto governmental action at every level of government — federal, state, and
local — and alowed aggrieved persons to bring suit if they believed their free
exercise of religion had been restricted by government in violation of the statutory
strict scrutiny standard.

However, in 1997 the Supreme Court held RFRA to be unconstitutional as
applied to the states and localities. In City of Boerne, Texas v. Flores® the Court
held, 6-3, that Congress lacks the constitutional power to impose such a sweeping
requirement on the states. In enacting RFRA Congress had relied, in part, on its
power under 8 5 of the Fourteenth Amendment to enact “appropriate legislation” to
enforcethe substantive protectionsof the Amendment, including thereligiousliberty
protections incorporated in the due process clause. But the Court said that RFRA
exceeded Congress power under 85. Inimposing astrict scrutiny standard for free
exerciseclams, it stated, Congress altered the meaning of thefree exercise clause as
determined by the Court, and “[l]egislation which alters the meaning of the Free
Exercise Clause cannot be said to be enforcing the Clause.”

Moreover, the Court asserted, RFRA constituted “a considerable ... intrusion
intothe States' tradiitional prerogativesand general authority toregulatefor thehealth
and welfare of their citizens.” In enacting RFRA, it noted, Congress had failed to
develop alegidative record that showed extensive denias of religious liberty. Yet
RFRA was so broad, the Court said, that it intruded “at every level of government,
displacing laws and prohibiting official actions of almost every description and
regardiess of subject matter.” As a consequence, the Court concluded, RFRA

% |4, at 2234.
57 p.L. 103-41, 103d Cong., 1% Sess. (Nov. 16, 1993); 42 U.S.C.A. 2000bb et seq.
58 521 U.S. 407 (1997).
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“reflectsalack of proportionality or congruence between the means adopted and the
legitimateend to beachieved ... and contradictsvital principlesnecessary to maintain
separation of powers and the federal balance.”

In short, the Court in Boer ne affirmed its own primacy in determining the scope
to be afforded the rights protected in the Constitution. Congressiona efforts to
protect those rights, it said, cannot — at least in the absence of a strong record of
abuse needing to be rectified — broaden that right beyond what the Court has
delineated.

(3) Administration and Congressional Response to Boerne. In
response to the Boerne decision, the Clinton Administration adopted a policy
affirming that RFRA remainsvalid for the federal government. For that application,
it said, Congressdid not rely on § 5 of the Fourteenth Amendment but itslegislative
powers under Article | of the Constitution. The current Bush Administration has
continued to maintain that policy.

Also in response, Congress, after considerable debate, enacted the “Religious
Land Use and Ingtitutionalized Persons Act of 2000” (RLUIPA).*® That statute is
narrower in scope and relies on different Congressional powers than RFRA. It
imposesastatutory strict scrutiny test on state and local zoning and landmarking laws
that “impose a substantial burden on an individual’s or institution’s exercise of
religion” and on state and local actions that impair the religious practices of
individuas in public institutions such as prisons, mental hospitals, and nursing
homes. But instead of using 8 5 of the Fourteenth Amendment, RLUIPA is based
largely on Congress' interstate commerce and spending powers under Articlel, 8 8,
of the Constitution.

Both the Administration’s contentions that RFRA remains applicable to the
federal government and RLUIPA are being challenged in the courts. No case hasyet
been accepted for review by the Supreme Court.

(d) Conclusion. Both Babalu Aye and City of Boerne illustrate that the
ferment on and off the Court over the free exercise clause was not ended by Smith.
In Babalu Aye Justices Blackmun, O’ Connor, and Souter, although joining in the
Court’ sjudgment in the case, al criticized its use of the Smith rule. Justice Souter
argued that the Smith rule reflects aparticularly narrow conception of neutrality. “A
law that isreligion neutral onitsfaceor initspurpose,” hesaid, “may lack neutrality
initseffect by forbidding something that religion requiresor requiring something that
religion forbids.” Thus, he argued, the “formal” neutrality reflected in the Smith
rule, which only bars laws which intentionally discriminate against religion, needs
to be supplemented with “ substantive’ neutrality, which would “generally require
government to accommodate religious differences by exempting religious practices
from formally neutral laws.” He said as well that Smith is “in tension with” the
Court’ s prior free exercise decisions and with the historical evidence of the origina
intent of the free exercise clause. In a proper case, he said, the Court should “re-
examine the rule Smith declared.” Justices Blackmun and O’ Connor reiterated the

¥ P.L. 106-204 (Sept. 22, 2000); 114 Stat. 804; 42 U.S.C.A. 2000cc et seq.
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view they articulated in their opinions in Smith that “ Smith was wrongly decided.”
Similarly, in City of Boer ne Justices O’ Connor and Breyer (Blackmun’ sreplacement)
argued that the case should have been used as a vehicle for overturning Smith, and
Justice Souter contended that there should at |east have been briefing and argument
onthemeritsof Smith beforethe Court addressed the question of Congress’ authority
under § 5 of the Fourteenth Amendment.

Nonetheless, the central fact remains. Since 1980 the Supreme Court has
substantially restricted the constitutional protection afforded religious practices by
thefree exercise clause. Asamatter of constitutional law, Smithreigns. Intentional
discrimination against religious practices violates the free exercise clause, but not
inadvertent discriminationthat resultsfrom the application of statutesand regulations
of general applicability. Moreover, Congress' power to alter the Smith standard by
legislation has been substantially limited by the decision in Boerne.

“Congress Shall Make No Law Respecting an Establishment

of Religion...”: Lemon and the Lessons of History

Thedebatesamong the Justices about thefree exercise clausein the period since
1980 were, at least until Smith, relatively sedate. But that has not been the case with
the establishment clause. On the construction of that clause the Justices have
disagreed vigorously and, at times, testily. The Court has not yet altered its
interpretation of the establishment clauseasfully asit hasthe construction of thefree
exercise clause, but the changing composition of the Court has still had a substantial
impact. Since 1980 the Court has rendered a number of decisions that affirm
government’s discretion to take actions protecting or benefitting religion; it has
substantially modified the Lemontest it formulated in 1971 to guideitsconsideration
of the congtitutionality of government actions under the establishment clause; andin
several of its most recent rulings it overturned or narrowed a number of its prior
establishment clause decisions.

The arguments on the Court have ranged over virtually every aspect of its
establishment clause jurisprudence. In part the criticism of its past decisions has
been wholesale in nature. Various Justices have termed the Court’ s establishment
clausejurisprudence*“ embarrassing,”®“ unprincipled,”® “in hopelessdisarray,” * and
as manifesting an “unjustified hostility toward religion.”® But four aspects of the
separationist interpretation of the establishment clause have been particular focal
points for criticism and debate: (1) the Court’s repeated use of Jefferson’s phrase
“wall of separation between church and state” as a metaphor for the meaning of the
establishment clause; (2) itsreliance on European and colonial history ininterpreting
the clause; (3) its development and application of what is known asthe tripartite, or

€ Edwardsv. Aguillard, 482 U.S. 578, 639 (1987) (Scalia, J., dissenting).
& Wallace v. Jaffree, 472 U.S. 38, 113 (1985) (Rehnquist, J., dissenting).

62 Rosenberger v. The Rector and Visitors of the University of Virginia, supra (Thomas, J.,
concurring).

& County of Allegheny v. American Civil Liberties Union, Greater Pittsburgh Chapter, 492
U.S. 573, 655 (1989) (Kennedy, J., dissenting).
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Lemon, test; and (4) its understanding of the original intent of the first Congressin
formulating the establishment clause. All of these aspects have been interwoven in
the Court’'s establishment clause jurisprudence, and al are critica to any
reinterpretation. Thefollowing subsections summarize the contentions made by the
Justices on these issues and the effect on its establishment clause jurisprudence.

(@) The Separationist Understanding. In the seminal decisions of the
Court’'s modern establishment clause jurisprudence, the Court rooted its
interpretation of the clause in the history of the American colonies and of the
colonists' European forebears. The First Amendment “isat once,” the Court said in
1947, “the refined product and the terse summation of that history.”® The Court
cited in particular the “turmoail, civil strife, and persecutions’ that had been endemic
in Europe in the centuries preceding and contemporaneous with the colonization of
America as various religious sects allied themselves with government to establish
their supremacy®:

With the power of government supporting them, at various times and places,
Catholics had persecuted Protestants, Protestants had persecuted Catholics,
Protestant sects had persecuted other Protestant sects, Catholics of one shade of
belief had persecuted Catholics of another shade of belief, and all of these had
from time to time persecuted Jews. In efforts to force loyalty to whatever
religious group happened to be on top and in league with the government of a
particular time and place, men and women had been fined, cast injail, cruelly
tortured, and killed.®

Many of the early settlers came to America, the Court said, to “escape the bondage
which compelled them to support and attend government-favored churches.”®
Although they often engaged in the same practices themselves, the Court observed
that over timethe colonistsgradually devel oped a“ feeling of abhorrence” about such
practices and by the time of the Revolution had begun to disestablish the unions of
church and state that existed.

In these early decisions the Court stressed as “particularly relevant” to the
meaning of the First Amendment the experience of Virginia, which, after a
momentous struggle, disestablished the Anglican Church in 1785 and adopted
Jefferson’s“Bill for Religious Liberty.” Virginia, it said, “provided agreat stimulus
and ableleadership” for theview that “individual religiousliberty could be achieved
best under a government which was stripped of all power to tax, to support, or
otherwiseto assist any or al religions, or to interfere with the beliefs of any religious
individual or group.”® Virginia's experience, the Court said, “best reflect[ed] the

% Everson v. Board of Education, 330 U.S. 1, 33 (1947) (Rutledge, J., dissenting).
% 1d. at 8 (opinion of the Court)..

%1d., at 9.

57 1d.

%1d. at 11.
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long and intensive struggle for religious freedom in America”® Indeed, so
instructivewas Virginia sexample, the Court declared, that “the provisions of the
First Amendment ... had the same objective and were intended to provide the same
protection against governmental intrusion on religious liberty as the Virginia
statute.” ™

As part of thisemphasis, the Court al so stressed the importance of the views of
James Madison and Thomas Jefferson to the interpretation of the First Amendment.
Both had played leading roles in disestablishing the Anglican church in Virginia
Madison was the author of the “Memorial and Remonstrance Against Religious
Assessments’ in 1784 that articulated numerous arguments against taxation for the
benefit of religious institutions; and Jefferson was the author of the “Virginia Bill
for Religious Liberty” that ultimately was enacted in 1785.” Madison also was a
primary architect of the Bill of Rightsin the First Congress. Indeed, so central was
hisrole in the latter process, one Justice said, that the establishment clause “is the
compact and exact summation of its author’ s views formed during hislong struggle
for religious freedom” %

All the great instruments of the Virginia struggle for religious liberty thus
became warp and woof of our constitutional tradition, not simply by the course
of history, but by the common unifying force of Madison’s life, thought and
sponsorship. He epitomized the whole of that tradition in the Amendment’s
compact, but nonethel ess comprehensive, phrasing.”

This history and the debates in the First Congress on what became the First
Amendment, the Court said, showed that the establishment clause was intended to
do more than prohibit direct government compulsion or coercion in matters of
religion. It identified two broad purposes underlying the clause:

Its first and most immediate purpose rested on the belief that a union of
government and religion tends to destroy government and to degrade religion.
The history of governmentally established religion, both in England and in this
country, showed that whenever government had allied itself with one particular
form of religion, the inevitable result had been that it had incurred the hatred,
disrespect and even contempt of those who held contrary beliefs. That same
history showed that many people had lost their respect for any religion that had
relied upon the support of government to spread its faith. The Establishment
Clause thus stands as an expression of principle on the part of the Founders of
our Constitution that religion istoo personal, too sacred, too holy, to permit its
“unhallowed perversion” by a civil magistrate.

% McGowan v. Maryland, 366 U.S. 420, 437 (1961).
1d. at 13.

1d.; Engel v. Vitae, 370 U.S. 421, 427-28 (1962). See also McGowan v. Maryland, 366
U.S. 420, 437-440 (1961).

2 Everson v. Board of Education, 330 U.S. at 31 (Rutledge, J., dissenting).
1d. at 39.
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Another purpose of the Establishment Clause rested upon an awareness of the
historical fact that governmentally established religions and religious
persecutionsgo handinhand .... Itwasinlarge part to get completely away from
thissort of systematic religious persecution that the Founders brought into being
our Nation, our Constitution, and our Bill of Rightswith its prohibition against
any governmental establishment of religion.™

Thus, the Court concluded that the establishment clause, “in its fina form, did not
simply bar a congressional enactment establishing a church; it forbade all laws
respecting an establishment of religion .... [T]he First and Fourteenth Amendment
afford protection against religious establishment far more extensive than merely to
forbid a national or state church.”” In the classic statement of the separationist
understanding, Justice Black stated for the Court:

The “establishment of religion” clause of the First Amendment means at |east
this: Neither a state nor the Federal Government can set up a church. Neither
can passlawswhich aid onereligion, aid all religions, or prefer onereligion over
another. Neither can force nor influence a person to go to or to remain away
from church against hiswill or force him to profess a belief or disbelief in any
religion. No person can be punished for entertaining or professing religious
beliefs or disbeliefs, for church attendance or non-attendance. No tax in any
amount, large or small, can be levied to support any religious activities or
institutions, whatever they may be called, or whatever form they may adopt to
teach or practice religion .... In the words of Jefferson, the clause against
establishment of religion by law was intended to erect “a wall of separation
between church and State.” "

Initially, every member of the Court joined in this separationist reading of the
historical underpinnings and consequent broad scope of the establishment clause.”

" Engel v. Vitae, 370 U.S. at 431-33.
> McGowan v. Maryland, supra, at 441-42.

6 Everson v. Board of Education, 330 U.S. at 15-16. Jefferson had created his “wall of
separation” metaphor in 1802. Seen. 1.

" Dissenting from the result but not the historical reasoning of the majority in Everson, 330
U.S. 1(1947), Justice Rutledge asserted for himself and three other dissentersthefollowing
understanding of the establishment clause:

Not simply an established church, but any law respecting an establishment of
religionisforbidden. ...The Amendment’ spurposewasnot to strike merely at the
official establishment of asingle sect, creed or religion, outlawing only aformal
relation such ashad prevailed in England and some of the colonies. Necessarily
it was to uproot al such relationships. But the object was broader than
separating church and state in this narrow sense. It wasto create a complete and
permanent separation of the spheres of religious activity and civil authority by
comprehensively forbidding every form of public aid or support for religion.
330 U.S. at 31-32 (Rutledge, J., dissenting).
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The tripartite Lemon test developed more slowly. Not until Abington School
District v. Schempp” in 1963 did the Court first distill a test to help it ferret out
establishment clause violations. In that case it stated that to pass muster under the
clause governmental action had to have “asecular legidlative purpose and a primary
effect that neither advances nor inhibits religion.””® Subsequently, in Walz v. Tax
Commission of New York® in 1970 the Court articulated a requirement that
government action not precipitate excessive entanglement between government and
religion. Finally, in Lemon v. Kurtzman® in 1971 the tripartite test gained its full
articulation:

First, the statute must have a secular legislative purpose; second, its principal or
primary effect must be one that neither advances nor inhibitsreligion ...; finally,
the statute must not foster “an excessive entanglement with religion.”

The Court further held that a statute or governmental action had to satisfy every
prong of the tripartite test in order to pass constitutional muster. Although often
stating that the test was merely a*“guideling” or “signpost,” the Court used the test
in every establishment clause case but one between itsinception and 1991%; and after

78 374 U.S. 203 (1963).

1d, at 222.

8 397 U.S. 664 (1970).

81403 U.S. 602, 612-13 (1971).

8 See Marsh v. Chambers, 463 U.S. 783 (1983) (upholding the constitutionality of
legislative prayers). Larsonv. Valente, 456 U.S. 228 (1983) is also sometimes cited as a
case that did not use the Lemon standard, because the Court primarily relied on a strict
scrutiny test in striking down acharitabl e solicitations statute asreligiously discriminatory.
But that contention is not wholly correct, because the Court also used the entanglement
prong of thetripartite test. In church-state cases subsequent to 1991 the Court has used (1)
acoercion test (seeLeev. Weisman, 505 U.S. 577 (1992) (holding theinclusion of prayers
by a clergyman in a public school commencement ceremony to be unconstitutional)) and
Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000) (holding student-led
prayers prior to school football games unconstitutional)) ; (2) aneutrality test (see Zobrest
v. Catalina Foothills School District, 509 U.S. 1 (1993) (upholding the provision of asign
languageinterpreter to adeaf student attending a Catholic high school); Board of Education
of the Kiryas Jodl Village School District v. Grumet, 512 U.S. 687 (1994) (striking down
a state statute creating a special education school district for a single religious group);

Rosenberger v. The Rector and Visitors of the University of Virginia, 515 U.S. 819 (1995)

(upholding the funding of a student religious publication out of a student activities fund);

and Good News Club v. Milford Central School, 533 U.S. 98 (2001) (upholding the right
of areligiousclub to meet on school property after school hours)); or (3) amodified version
of the Lemon test (see Capitol Square Review and Advisory Board v. Pinette, 515 U.S. 753
(1995) (using an endorsement version of the Lemon test in upholding the private display of

across at Christmastimein apublic squarein front of a State Capitol building); Agostini v.

Felton, 521 U.S. 203 (1997) (submerging the entanglement prong of the Lemon test into the
primary effect prong and construing primary effect to mean using religion asacriterion for
benefits or government engaging in religious indoctrination in uphol ding as constitutional

the provision by public school teachers of remedial educational services to sectarian
school children on the premises of the sectarian schools)); and Mitchell v. Helms, 530 U.S.

(continued...)



CRS-22

a lapse of several years, the Court has used it anew in several of its most recent
establishment clause decisions, albeit in modified form.®

(b) The Critique. Notwithstanding the initial unanimity of the Court’s
historical analysisand itsalmost unfailing recourseto thetripartitetest, every aspect
of the separationist understanding of the establishment clause has come under
persistent criticism. Indeed, the Court’s interpretation of history and use of
Jefferson’s phrase “wall of separation” as a metaphor for the establishment clause
was criticized by Justice Reed as early as 1948,% and Justice White raised questions
about the excessive entanglement prong of thetripartitetest inthevery casein which
the test was first fully articulated.® But during the 1980s criticism of the history
relied upon by the Court, the“wall of separation” metaphor, thetripartitetest, and the
Court’ sunderstanding of the original intent of the establishment clause crescendoed.
During thistime Chief Justices Burger and Rehnquist and Justices White, Kennedy,
and Thomas all attacked the historical justifications for a separationist construction
of the establishment clause. The tripartite test, in turn, was attacked in part or in
whole by Chief Justice Rehnquist and Justices White, O’ Connor, Scalia, Kennedy,
and Thomas.

The critiques have been voiced in both mgjority decisions and concurring and
dissenting opinions. In 1983in Marsh v. Chambers,® for instance, amgjority of the
Court emphasized other aspects of American history in upholding as constitutional
the practice of legidatures opening their daily sessions with prayer by a pad
chaplain, 6-3. Chief Justice Burger, writing for the Court, ignored the history of
religious conflict in Europe and the colonies and stressed instead the ubiquity of the
practice of legidative prayer from colonia timesforward. Healso cited ascritically
important the fact that the First Congress authorized the appointment of paid
chaplainsfor itself within three days of agreeing on thelanguage of the Bill of Rights
and that James Madison served on the House committee to decide how chaplains
should be chosen and voted for the bill authorizing the payment of the chaplains.
Eschewing any reference to, or use of, the tripartite Lemon test in deciding the case,
the Chief Justice concluded that legidative prayer “has become part of the fabric of
our society ... [and] is simply a tolerable acknowledgment of beliefs widely held
among the people of this country.”®

8 (...continued)
793 (2000) (the Agostini modification used in upholding program providing instructional
materials and equipment to sectarian schools).

8 Agostini v. Felton, 521 U.S. 203 (1997); Mitchell v. Helms, 530 U.S. 793 (2000); and
Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000).

8 McCollumv. Board of Education, 333 U.S. 203, 244-48 (1948) (Reed, J., dissenting). Of
the “wall of separation” metaphor, Justice Reed said that “[a] rule of law should not be
drawn from afigure of speech.” 1d. at 247.

& Lemon v. Kurtzman, 403 U.S. at 661-671 (White, J., dissenting).
% 463 U.S. 783 (1983).
8 Marsh v. Chambers, 463 U.S. at 792.
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Oneyear later in Lynch v. Donnelly* anarrower majority of the Court expanded
on that accommaodationist emphasisin upholding a city’sinclusion of acrechein a
Christmas display that included such other items as a Santa Claus house, reindeer,
Santa’ ssleigh, colored lights, and abanner proclaiming“ Season’ sGreetings.” Chief
Justice Burger, again writing for the Court, this time used the tripartite test but
stressed that the Court was not “confined to any single test or criterion in this
sensitive area.”® More significantly, the Chief Justice emphasized what he called
“anunbroken history of official acknowledgment by all threebranchesof government
of therole of religionin American lifefrom at least 1789.”% Official invocations of
Divine guidance, proclamations of days of thanksgiving and prayer, legidlative
chaplains, the national motto“In God We Trust” on the nation’ scurrency, the phrase
“onenation under God” inthe Pledge of Allegiance, the designation of Thanksgiving
and Christmas as national holidays, the invocation “ God save the United States and
this Honorable Court” at the opening of judicia sessions, the display of religious
paintings in public art galleries — all illustrated the principle, the Chief Justice
asserted, that the Constitution does not require “compl ete separation of church and
state ... [but] affirmatively mandates accommodation ... of all religions, and forbids
hostility toward any.”®* The metaphor “wall of separation,” the Chief Justice stated,
failsto give“awholly accurate description of the practical aspects of therelationship
that in fact exists between church and state.” % The decision was 5-4.

Dissenting in Wallace v. Jaffree® in 1985, Justice Rehnquist — soon to be
elevated to Chief Justice — authored the most searing and comprehensive critique
of the Court’ s separationist construction of the establishment clause. He condemned
the Court’s use of Jefferson’s phrase “wall of separation” as a metaphor for the
establishment clause as “midleading,” “useless,” a“mischievous diversion,” and a
“metaphor based on bad history.”** Jefferson, Justice Rehnquist noted, did not even
play adirect rolein the adoption of the Bill of Rights, ashewasin France at thetime
as the American ambassador. Madison, he agreed, was “undoubtedly the most
important architect ... of the Bill of Rights’; but the records of the First Congress,
Justice Rehnquist claimed, demonstrated that Madison’s role in the drafting and
adoption of the language of the religion clauses was not that of “an advocate of
incorporating the Virginia Statute of Religious Liberty into the United States
Constitution” but of “an advocate of sensible legidative compromise.”® Based on
the records of the debate, it is “indisputable,” Justice Rehnquist asserted, that

% 465 U.S. 668 (1984).
|, at 679.

0|, at 674

|, at 673

2|4,

%472 U.S. 38(1985). Justice Rehnquist’ s critique of the Court’ suse of history waslargely
informed by the analysis set forth in ROBERT L. CORD, SEPARATION OF CHURCH
AND STATE: HISTORICAL FACT AND CURRENT FICTION (1982).

*1d. at 92, 107
®1d. at 98.
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Madison saw the establishment clause “ as designed to prohibit the establishment of
anational religion, and perhaps to prevent discrimination among sects. He did not
see it as requiring neutrality on the part of government between religion and
irreligion.”®  The contrary view set forth by the Court in Everson v. Board of
Education, supra, he asserted, was “totally incorrect.”

Justice Rehnqui st further noted that the First Congressre-enacted the Northwest
Ordinance of 1787, which provided land grants in the designated territories for both
sectarian and public schools, and adopted a resolution calling on the President to
designate a “day of public thanksgiving and prayer.” Moreover, he said, in the
nineteenth century Congressroutinely appropriated money to support sectarian Indian
education by religious organizations, and the eminent constitutional authorities
Joseph Story and Thomas Cooley both asserted that the religion clauses permitted
nondiscriminatory governmental assistance to religion. Agreeing with the
separationists view that “[t]he true meaning of the Establishment Clause can only
be seen in its history,”*® Justice Rehnquist, nonetheless, concluded that prior to the
Court’ smodern attemptsto construe the establishment clausethe clause had a“ well-
accepted meaning: it forbade establishment of a national religion, and forbade
preferenceamong religious sectsor denominations.... [It] did not requiregovernment
neutrality betweenreligion and irreligion nor did it prohibit the Federal Government
from providing nondiscriminatory aid to religion.”® The wall of separation
metaphor, he said, “should be frankly and explicitly abandoned.”'®

With respect to the tripartite Lemon test, Justice Rehnquist charged that it “has
no basisinthe history of theamendment it seeksto interpret, isdifficult to apply, and
yields unprincipled results ....”** The secular purpose prong, he said, “ has proven
mercurial in application,”'% because it is not clear whether it prohibits all aid to
sectarian ingtitutions or only that which is accompanied by a stated purpose to aid
religion. The entanglement prong, he asserted, had become “ divorced” from its use
in ahistorical context in Walz and, when joined with the primary effect prong, had
created a “ Catch-22" in school aid cases: the effect test required such government
aid to be “closely watched lest it be put to sectarian use,” but the entanglement test
rendered aid unconstitutional precisely because it is closely watched. Finadly, he
claimed, thetripartitetest “ has caused thisCourt to fractureinto unworkableplurality
opinions,” has yielded “unprincipled results,” and “has produced only consistent
unpredictability.” 1%

%d.

71d. at 99.

%1d. at 113.

1d. at 106.
19d. at 107.
0d. at 112.
1921d. at 108.
1931d. at 110, 112.
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Justice White, in a separate dissent in Wallace, expressed appreciation for
Justice Rehnquist’s explication of the history of the religion clauses and, as he had
even in the 1970s,'* called for “a basic reconsideration of our precedents.”'%

In Edwards v. Aguillard'® in 1987, Justice Scalia, appointed to the Court in
1986, began to articulate what has become a steady drumbeat of derision about the
Court’s establishment clause jurisprudence. In that case the Court held
unconstitutional a Louisiana statute that mandated that creationism be taught along
with evolution in the public schools on the grounds the statute was intended to
endorse and promote a particular religious doctrine. Justice Scalia dissented from
that conclusion and termed the Court’s establishment clause jurisprudence
“embarrassing.” ' More particularly, he asserted that the Court’ s application of the
purpose prong of the tripartite test had “made such a maze of the Establishment
Clause that even the most conscientious governmental officials can only guess what
motives will be held unconstitutional.” The purpose test, he charged, “exacerbates
the tension between the Free Exercise and Establishment Clauses, hasno basisinthe
language or history of the Amendment, and ... has wonderfully flexible
consequences.”'® More generally, he has “bemoaned the strange Establishment
Clause geometry of crooked lines and wavering shapes [Lemon’s] intermittent use
has produced,” and has likened the test to “ some ghoul in alate-night horror movie
that repeatedly sitsup in its grave and shuffles abroad, after being repeatedly killed
and buried ..., frightening the little children and ... attorneys ...."*®°

In 1989 in County of Allegheny v. American Civil Liberties Union, Greater
Pittsburgh Chapter° Justice K ennedy, appointed to the Court in 1988, suggested
that “substantial revision of our Establishment Clause doctrine may bein order.”**
In that case the Court held unconstitutional the display of a creche by itself in a
county courthouse but found constitutional the display of a Christmas tree and a
menorah in front of a city-county building during the Christmas and Chanukah
seasons. Justice Kennedy argued in partial dissent that the Court’s holding with
respect to the creche display “reflects an unjustified hostility toward religion, a
hostility inconsistent with our history and our precedents.” **? “ Government policies
of accommodation, acknowledgment, and support for religion,” he said, “are an

10% See, e.g., Committee for Public Education v. Nyquist, 413 U.S. 756, 813 (1973) (White,
J., dissenting).

105 Wallace v. Jaffree, 472 U.S. at 90-91 (White, J., dissenting).
106 482 U.S. 578 (1987).

197 |d. at 639 (Scalia, J., dissenting).

108 (. at 640.

1091 amb’s Chapel v. Center Moriches School District, 508 U.S. 384, 403 (1993) (Scalia, J.,
concurring in the judgment).

110 492 U.S. 573 (1989).
11 d. at 655, 656 (Kennedy, J., concurring in part and dissenting in part).
H21d. at 655.
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accepted part of our political and cultural heritage.”*®* Thus, he charged, any
interpretation of the establishment clause that invalidates “ historical practices’ and
“longstanding traditions’ of government acknowledgment and accommodation of
religion can not be legitimate. The establishment clause, he said, ought to be
construed to mean only that “government may not coerce anyone to support or
participate in any religion or its exercise; and it may not, in the guise of avoiding
hostility or callousindifference, give direct benefitsto religion in such adegree that
it in fact “establishes a[state] religion or religious faith, or tendsto do so.’”***

Justice Thomas, in aconcurring opinion in Rosenberger v. Rector and Visitors
of the University of Virginia* took sharp issue with the separationist view that the
establishment clause bars nondiscriminatory assistance to religion. Terming the
Court’ s establishment clausejurisprudenceto be “in hopelessdisarray,” he said that
Virginia's controversy over assessments in 1785 and Madison's “Memoria and
Remonstrance” had nothing to do with a subsidy available to both religious and
nonreligious entities. Instead, he contended, it concerned only the support of
ministers and teachers of religion. Thus, he argued, that incident, as well as
Madison’s actions in bringing about a Bill of Rights, cannot be used to support the
“extreme view that the government must discriminate against religious adherents by
excluding them from more generally availablefinancial subsidies.”**® Moreover, he
asserted, government in the early years of the Republic provided a number of
supports for religion — Congress hired a chaplain; religious properties were
exempted from property taxes; the Northwest Ordinance of 1787 provided land
grants for the benefit of schools, many of which were sectarian; and copyright
protections included religious authors and publications. He concluded:

Thus, history provides an answer for the constitutional question posed by this
case .... [There is] no evidence that the Framers intended to disable religious
entitiesfrom participating on neutral termsin evenhanded government programs.
The evidence that does exist points in the opposite direction ....**

Finally, Justice Thomasin the Court’ smost recent decision questioned whether
the establishment clause ought to be deemed fully incorporated in the due process
clause of the Fourteenth Amendment and, as a consequence, fully applicable to the
states.™® “In the context of the Establishment Clause,” he said, “it may well be that
state action should be evaluated on different termsthan similar action by the Federal
Government.” “The federalism prerogatives of the States,” he suggested, ought to
be weighed in establishing the proper construction of the establishment clause.

13 d. at 657.

141d. at 659, quoting Lynch v. Donnelly, supra, at 678.

15515 U.S. 819, 852 (1995) (Thomas, J., concurring).

18 |d. at 857.

7 d. at 863.

118 Zelman v. Simmons-Harris, 122 S.Ct. 2460 (2002) (Thomas, J., concurring).
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(c) The Response. Thesecriticismsof the Court’ sbroad interpretation of the
establishment clause, of course, have not gone without rejoinder. In further support
of the “wall of separation” construction, for instance, Justice Brennan cited the
historical factsthat the Constitution broke with the common practice of theday in not
invoking the name of God, that Madison subsequently recanted his views regarding
the constitutionality of legidativechaplainsand prayers, and that Presidents Jefferson
and Jackson refused on establishment clause grounds to proclaim national days of
thanksgiving or fasting.*** He also argued that the acts of the First Congress cannot
alone serve as an authoritative guide to the meaning of the establishment clause,
because the views of the states that ratified the Bill of Rights aso have to be
considered.”® More generally, he argued that “to be truly faithful to the Framers,
“our use of the history of their time must limit itself to broad purposes, not specific
practices,’” lest their work be treated as “ static and lifeless.”*#

In addition, Justices Blackmun, O’ Connor, Brennan, Marshall, and Stevens all
have stressed that the peopl e of the United Statesare now religiously diverseand thus
that evenif “inthe early days of the Republic [the religion clauses] were understood
to protect only the diversity within Christianity ..., today they are recognized as
guaranteeing religiousliberty and equality to ‘theinfidel, the atheist, or the adherent
of anon-Christian faith such as Islam or Judaism.’” %

In responseto the argument that the establishment clause wasintended to allow
nondiscriminatory government assistance to religion, Justice Stevens, Brennan, and
Marshall have contended that the religious establishments in the six states till
retaining them at the time of the Bill of Rightswere not limited to asingle church but
were multiple in nature, i.e., public aid was provided on a nondiscriminatory basis
to all Christian churches or to all Protestant churches. Thus, they asserted, the
prohibition of the establishment clause was understood by itsauthorsto preclude not
just a single established church but multiple establishments as well, i.e., it was
intended to prohibit nondiscriminatory aid to al religions® That intent, they
claimed, was clearly shown by the evolution in the wording of the religion clauses
during the House and Senate debates on Madison’ s proposalsin the First Congress.

Following his appointment to the Court in 1990, Justice Souter, joined by
Justices O’ Connor and Stevens, argued thisview aswell. Inaconcurring opinionin
Lee v. Weisman, supra, Justice Souter examined in detail the debates of the First
Congress on what became the religion clauses and concluded:

119 Marsh v. Chambers, 465 U.S. at 807 (Brennan, J., dissenting).
1201, at 815-16.

121 |d. at 816, quoting Abington School District v. Schempp, 374 U.S. at 241 (Brennan, J.,
concurring).

122 see Wallacev. Jaffree, supra, at 52, and Allegheny County v. Greater Pittsburgh ACLU,
492 U.S. at 590.

123 Allegheny County v. Greater Pittsburgh ACLU, supra, at 646-47 (Stevens, J., concurring
in part and dissenting in part). In so doing Justice Stevens generally followed the historical
analysis set forthin LEONARD LEVY, THE ESTABLISHMENT CLAUSE: RELIGION
AND THE FIRST AMENDMENT (1986).
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TheHousergj ected the Select Committee’ sversion, which arguably ensured only
that “no religion” enjoyed an officia preference over others, and deliberately
choseinstead a prohibition extending to laws establishing “religion” in general.
The sequence of the Senate’ s treatment of this House proposal, and the House' s
response to the Senate, confirm that the Framers meant the Establishment
Clause’ s prohibition to encompass nonpreferential aid to religion .... What is
remarkable isthat, unlike the earliest House drafts or the final Senate proposal,
the prevailing language is not limited to laws respecting an establishment of “a
religion,” “anational religion,” “onereligioussect,” or specific“articlesof faith.
The Framers repeatedly considered and deliberately rejected such narrow
language and instead extended their prohibition to state support for “religion” in
general .***

He concluded as well that the language of the establishment clause prohibits more
than just governmental coercion of religious belief or of support for religion. The
free exercise clause, he noted, also prohibits such coercion and, thus, “a litera
applicatigsn of the coercion test would render the Establishment Clause a virtual
nullity.”

Justice Blackmun in the opinion of the Court in Allegheny County v. ACLU,
Pittsburgh Chapter termed the charge of “hostility” to religion leveled against the
separationist construction of the establishment clause to be both “offensive’” and
“absurd”:

Justice Kennedy apparently has misperceived arespect for religious pluralism,
arespect commanded by the Constitution, as hostility or indifferencetoreligion.
No misperception could be more antithetical to the values embodied in the
Establishment Clause .... A secular state ... is not the same as an atheistic or
antireligious state. A secular state establishes neither atheism nor religion asits
official creed.... It followsdirectly fromthe Constitution’ s proscription against
government affiliation with religious beliefs or institutions that there is no
orthodoxy on religious mattersin the secular state.**

Thus, he asserted, denying government the power to display a creche on public
property at Christmastime “does not represent a hostility or indifferenceto religion
but, instead, therespect for religiousdiversity that the Constitution requires.”*?” “The
Consgtitution,” he said, “mandates that the government remain secular, rather than
affiliate itself with religious beliefs or institutions, precisely in order to avoid
discriminating among citizens on the basis of their religious faiths.” %

More recently, in an opinion joined by Justices Stevens, Ginsburg, and Breyer,
Justice Souter in a dissenting opinion in Rosenberger v. The Rector and Visitors of
the University of Virginia recapitulated the separationist understanding of the

124 ee v. Weisman, 505 U.S. at 609, 613-15 (Souter, J., concurring).

125 1d. at 618-26.

126 County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492 U.S. at 610-11.
27d. at 613.

128 |d. at 610.
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historical underpinnings of the establishment clause and reiterated as well the
authority of Madison and Jefferson on its meaning. In response to Justice Thomas
interpretation of Madison’ sviews, he said that “ nowhere in the Remonstrance ... did
Madison advance the view that Virginiashould be able to provide financial support
for religion as part of agenerally available subsidy program” and noted as well that
the outgrowth of the Remonstrance “was not such a bill [but Jefferson’] Bill for
Establishing Religious Freedom, which ... proscribed the use of tax dollars for
religious purposes.”** Of the contention that the acts of Congress showed that the
establishment clause allows nondiscriminatory aid, Justice Souter rejoined that
“individual acts of Congress, especially when they arefew and far between, scarcely
serve asan authoritative guide to the meaning of the Religion Clauses... [and are] no
more dispositive than the Alien and Sedition Acts in interpreting the First
Amendment.” %

In the Court’ s most recent decision, Justice Souter, joined by Justices Stevens,
Ginsburg, and Breyer, asserted that the no-aid construction of the establishment
clause first articulated in Everson serves three fundamental objectives.™ Firgt, he
said, it protectsfreedom of conscience by ensuring that, in Jefferson’ swords, no one
“shall be compelled to ... support any religious worship, place, or ministry
whatsoever.” Second, he said, it protects religion from the “corruption” of its
mission that can come in the wake of government regulation and its own eagerness
for more public funding. Third, hesaid, it protects society from the threat of conflict
along religious lines as sect competes against sect for limited public funds.

(d) Modifications of the Lemon Test. Asnoted above, much of the debate
about the meaning of the establishment clause has focused on the utility and
adequacy of thetripartite Lemontest. Nonetheless, that test continuesto be the one
most often employed by the Court. But the debate has caused the Court to make
significant modifications in the tripartite test, and in a recent church-state decision
the Justices argued vigorously over whether neutrality ought to be the essential
meaning of the test. The following subsections detail the modifications in the test
and the recent contentions:

(1) Endorsement. Justice O’ Connor, appointed to the Court in 1981,
authored a concurring opinion in Lynch v. Donnelly to suggest not arejection but a
“clarification” of the Lemon test.’® The essential meaning of the establishment
clause, she asserted, is that it “prohibits government from making adherence to a
religion relevant in any way to a person’s standing in the political community.”
Thus, she said, the clause is violated when government becomes excessively
entangled with religiousinstitutions, because that may threaten the independence of
suchinstitutions, givefavored institutionsaccessto governmental powersor benefits
not fully available to nonadherents of the favored religion, and create “political

129 Rosenberger v. Rector and Board of Visitorsof the University of Virginia, 515U.S. 819,
869-71 (1995), n. 1 (Souter, J., dissenting).

1%01d. at 872, n. 2.
131 Zelman v. Simmons-Harris, 122 S.Ct. 2460 (2002) (Souter, J., dissenting).
132 |_ynch v. Donnelly, 465 U.S. at 687 (O’ Connor, J., concurring).
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constituencies defined along religious lines” More importantly, she said, the
establishment clause is violated by “government endorsement or disapprova of
religion”:

Endorsement sends a message to nonadherents that they are outsiders, not full
membersof the political community, and an accompanying messageto adherents
that they areinsiders, favored members of the political community. Disapproval
sends the opposite message.™*®

Thus, the secular purposeprong of thetripartitetest, sheaverred, should be construed
to ask whether “government’s actual purpose is to endorse or disapprove of
religion.”*** The primary effect prong, inturn, should be construed to ask “whether,
irrespective of purpose, the practice under review in fact conveys a message of
endorsement or disapproval.” The entanglement prong, she asserted, should be
limited to institutional entanglement, not political entanglement.

In County of Allegheny v. ACLU, Pittsburgh Chapter, supra, Justice Kennedy
termed Justice O’ Connor’ s endorsement test an “ unwel come addition to our tangled
Establishment Clausejurisprudence” and said it was* flawed initsfundamental sand
unworkableinpractice.” Thetest, hecharged, wouldinvalidate” scoresof traditional
practices recognizing the place religion holds in our culture,” would “triviaize
constitutional adjudication,” and would require the Court to “sit as a national
theology board” and decide “what every religious symbol means.”** Justice Scalia
in Capitol Square Review and Advisory Board v. Pinette, supra, said that in the
context of the display of religious symbols the endorsement principle requires
officials to “guess’ when they might be perceived to be advocating a religious
viewpoint and forces them “to weigh a host of imponderables.” The endorsement
test, he said, provides “no standard whatsoever” for determining when the
establishment clause is violated and creates a“minefield” for public officials.

Nonetheless, the Court has employed this revision of the Lemon test in severa
cases. ™

(2) Modification of the primary effect and entanglement criteria. The
Court still requires, apparently without dissent, that government programs and
actions benefiting religion serve a secular purpose. But in the context of public aid
programs benefiting sectarian ingtitutions, it has significantly loosened the strictures

133 1d. at 688.
134 1d. at 690.

1% County of Allegheny v. ACLU, Pittsburgh Chapter, 492 U.S. at 3134 (Kennedy, J.,
concurring in part and dissenting in part).

1% See Wallace v. Jaffree, 472 U.S. 38 (1985); Grand Rapids School District v. Ball, 473
U.S. 373(1985); County of Allegheny v. American Civil LibertiesUnion Greater Pittsburgh
Chapter, 492 U.S. 573 (1989); Capitol Square Review and Advisory Board v. Pinette, 515
U.S. 753 (1995); Mitchell v. Helms, 530 U.S. 793 (2002); Santa Fe Independent School
Digtrict v. Doe, 530 U.S. 290 (2000); and Zelman v. Simmons-Harris, 122 S.Ct. 2460
(2002).
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of both the primary effect and excessive entanglement prongs of thetripartite Lemon
test.

With respect todirect aid, the Court formerly construed the primary effect prong
to mean that such aid must be limited to secular use. Thus, a direct aid program
could founder on this aspect of the Lemon test if the aid was not limited to secular
use either by its nature or by statutory or regulatory constraint. In addition, adirect
aid program could be held unconstitutional if it flowed to institutions that the Court
deemed to be pervasively sectarian, i.e., entities whose religious and secular
functionswere so “inextricably intertwined” that the aid could not be limited just to
secular use.™” Asthe Court summarized in one case:

Aid normally may be thought to have a primary effect of advancing religion
when it flowsto aninstitution in which religion is so pervasive that a substantial
portion of its functions are subsumed in the religious mission or when it funds
aspecifically religious activity in an otherwise substantially secular setting.**®

Moreover, even if an aid program was limited to secular use, it could till
founder on the excessive entanglement test if it flowed to pervasively sectarian
ingtitutions. In such institutions, the Court said, the government could not ssimply
assumethat the limitation to secular use would be honored. Instead, it had to engage
in “acomprehensive, discriminating, and continuing ... surveillance” to ensure that
the limitation was observed. But, the Court held, “these prophylactic contacts will
involve excessive and enduring entanglement between state and church”**; and as
a conseguence, it would hold the aid program to be unconstitutional .

In its recent decisions the Court has now modified both the primary effect and
excessive entanglement prongs of the tripartite test.’* In addition to the secular
purpose requirement, the Court now construes the criteria of whether public aid has
aprimary effect of advancing religion to be

(a) whether the aid results in government indoctrination, (b) whether the aid
program defines its recipients by reference to religion, and (¢) whether the aid
creates an excessive entanglement between government and religion.*

Most critically, the Court has abandoned the presumption that somereligiousentities
are so pervasively sectarian that most forms of direct public aid to them are
unconstitutional. It now presumes, absent proof to the contrary, that direct aid to
such entitieswill be used for the secular purposesintended.’** As aconsequence, it
has also modified the assumption that government must engage in an excessively

137 Wolman v. Walter, 433 U.S. 229 (1977) and Bowen v. Kendrick, 487 U.S. 589 (1988).
1% Hunt v. McNair, 413 U.S. 734, 743 (1973).

¥ |_emon v. Kurtzman, 403 U.S. 602, 619 (1971).

140 Agostini v. Felton, 521 U.S. 203 (1997).

141 Mitchell v. Helms, 530 U.S. 793, 845 (2000) (O’ Connor, J., concurring).

142 Mitchell v. Helms, supra. Four Justices (Chief Justice Rehnquist and Justices Scalia,
Kennedy, and Thomas) would go even farther and allow public aid to be used for religious
purposes by the recipient institutions; but that is not yet the majority view.
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entangling policing of such institutions’ use of direct aid. The Court still deems
some monitoring to be necessary, but it no longer views such monitoring to be
congtitutionally fatal.*** Reflecting thediminished rigor of theentanglement test, the
Court, in the context of direct public aid to sectarian entities, has made the
entanglement test part of the primary effect test.**

In the context of voucher or other aid programs indirectly benefiting sectarian
schools, the Court has never used thefull Lemon test. It has required such programs
to serveasecular purposeand not to have aprimary effect of advancingreligion. But
the critical inquiries on the primary effect test have been whether the vouchers or
other aid are distributed to the initial beneficiaries on areligiously neutral basis and
whether theinitial beneficiaries have agenuinely independent choice about whether
to use the assistance at secular or religious schools.* Inits most recent decision the
Court continued to ask, asit also doesfor direct aid, whether there was any religious
bias in the initia distribution of the education vouchers; and it aso examined
whether the parents receiving the vouchers had a “true private choice” between
secular and religious options in using the aid.**® But it significantly broadened the
choices deemed to berelevant. In evaluating whether the parents had atrue private
choice, the Court held, all educational optionsopen to them needed to be considered,
not just the private secular or religious school swhere the vouchers themsel ves could
be used. Thus, it said, the range of choices available in the program before it
included not only the private schools but & so enrollment in public schools, magnet
schools, and community schools and the option of receiving specia tutoring
assistance. In short, the Court atered the “true private choice” criterion of the
primary effect test in such a way that most voucher programs ought to be able to
satisfy it.

(3) Neutrality as the governing principle. The concept of neutrality has
been a continuing component of the Court’ s establishment clause jurisprudence. In
its first establishment clause decision of the modern era, the Court used a principle

143 Agostini v. Felton, supra, and Mitchell v. Helms, supra.
144 1n Agostini v. Felton, supra, at 232-33, the Court stated:

...[T]hefactorswe useto assesswhether an entanglement is“excessive” aresimilar to
the factors we use to examine “effect.” That is, to assess entanglement, we have
looked to “the character and purposes of the institutions that are benefited, the nature
of the aid that the State provides, and the resulting relationship between the
government and religious authority .... Similarly, we have assessed alaw’s “ effect”
by examining the character of the institutions benefited (e.g., whether the religious
institutionswere “ predominantly religious”) ... and the nature of the aid that the State
provided (e.g., whether it was neutral and nonideological) .... Thus, itissimplest to
recognize why entanglement is significant and treat it — aswe did in Walz— as an
aspect of the inquiry into a statute' s effect.

145 Committee for Public Education v. Nyquist, 413 U.S. 756 (1973); Mueller v. Allen, 463
U.S. 388 (1983); Witters v. Washington Department of Social Services, 474 U.S. 481
(1986); Zobrest v. Catalina Foothills School District, 509 U.S. 1 (1993).

146 Zelman v. Simmons-Harris, 122 S.Ct. 2460 (2002).
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of neutrality to uphold a public subsidy of the costs of transporting children to and
from school, including parochial school, stating

[t]he First Amendment ... requires the state to be neutral in its relations with
groupsof religiousbelieversand non-believers; it does not requirethe state to be
their adversary.™’

At timesthetest has been described by the Court as one of “ benevolent neutrality” 48
and at other times as one of “strict neutrality.”** But the concept has often found
expression in the second prong of the Lemon test, which requires government action
affecting religion to have aprimary effect that neither advances nor inhibitsreligion.
Thus, it has sometimes been used by the Court to uphold programsin which public
aidismadeavailableon areligiously neutral basis, i.e., without regard to whether the
beneficiary is religious or nonreligious:

... [G]overnment programs that neutrally provide benefits to a broad class of
citizens defined without reference to religion are not readily subject to an
Establishment Clause challenge just because sectarian institutions may also
receive an attenuated benefit.” **°

As noted in the preceding section, the concept of neutrality is an element of the
primary effect test for both direct and indirect aid programs.

In one of the Court’s recent decisions, however, a plurality of four Justices
argued that the Lemon test ought to be conceived amost entirely in neutrality terms
for programs directly aiding sectarian institutions. Justice Thomas, in a plurality
opinion in Mitchell v. Helms, supra, joined by Chief Justice Rehnquist and Justices
Scalia and Kennedy, argued that so long as an aid program is religiously neutral in
the manner in which it providesits benefits and the aid itself is secular in nature, the

147 Everson v. Board of Education, 330 U.S. 1, 18 (1947).

148 | n uphol ding the tax exemption accorded property owned by religiousand other nonprofit
organizationsin Walzv. Tax Commission of New Y ork, 397 U.S. 664, 669 (1970) the Court
asserted:

The general principle deduciblefrom the First Amendment and all that has been
said by this Court is this: that we will not tolerate either governmentally
established religion or governmental interference with religion. Short of those
expressly proscribed governmental acts there is room for play in the joints
productiveof abenevolent neutrality whichwill permit religiousexerciseto exist
without sponsorship and without interference.

19 1n holding state sponsorship of Bible reading and unison prayer in the public schools
unconstitutional in Abington School District v. Schempp, 374 U.S. 203, 225 (1963), the
Court stated:

They arereligious exercises, required by the Statesin violation of the command
of the First Amendment that the Government maintain strict neutrality, neither
aiding nor opposing religion.

130 Zobrest v. Catalina Foothills School District, 509 U.S. 1 (1993).
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program passes muster under the establishment clause even if theaid is subsequently
diverted by the recipient to religious use:

In distinguishing between indoctrination that is attributable to the State and
indoctrination that is not, we have consistently turned to the principle of
neutrality, upholding aid that is offered to a broad range of groups or persons
without regard to their religion. If the religious, irreligious, and areligious are
al alike eligible for governmental aid, no one would conclude that any
indoctrination that any particular recipient conducts has been done at the behest
of the government.™!

But the other five Justices criticized this elevation of the neutrality test. Justice
O’ Connor, joined by Justice Breyer, termed this use of neutrality “unprecedented,”
“expansive,” “in tension with our precedents,” and “unnecessary.” Neutrality, she
said, is“important” and “relevant” in determining whether an aid program advances
religion, but it is not alone “sufficient.” “[T]he plurality opinion,” she said,
“foreshadows the approval of direct monetary subsidies to religious organizations,
even when they use the money to advance their religious objectives.”

Justice Souter, in turn, joined by Justices Stevens and Ginsburg, argued that the
plurality’ s use of neutrality had “manifold errors,” represented a“sharp break with
the Framers' consistent understanding of establishment and this Court’ s consistent
interpretive course,” and would “be the end of the principle of no aid to the
[sectarian] schools' religiousmission.” The plurality ignored the fact that neutrality
had been used in severa different sensesby the Court inthe past, hesaid. It had been
used to describe (1) “the state of balance between government as ally and as
adversary to religion” required by the two religion clauses, (2) the nonreligious and
secular nature of the aid provided, and (3) evenhandedness in making aid available
to thereligious and nonreligious alike. Using evenhandedness alone in determining
an aid program’s constitutionality, he said, disregarded the Court’ s precedents and
would mean that “religious schools could be blessed with government funding as
massive as expenditures made for the benefit of their public school counterparts, and
religious missions would thrive on public money.”

Thus, for now at least, the concept of neutrality remains an essential element of
the Court’ sdetermination of whether an establishment clause violation hasoccurred,
but it is not the only element.

31 Mitchell v. Helms, supra, at 10 (Thomas, J.). This contention is not wholly new, but in
Mitchell it was expressed with particular force. Then-Justice Rehnquist contended in
Wallace v. Jaffree, 472 U.S. 38, 106 (1985) (Rehnquist, J., dissenting) that the original
meaning of the establishment clause “forbade establishment of a national church, and
forbade preference among religious sects or denominations .... [I]t did not require
government neutrality between religion and irreligion nor did it prohibit the Federal
Government from providing nondiscriminatory aid to religion.” In this view religious
organizationsshould beeligibleto participatein public aid programswithout giving up their
religiosity.
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(e) Other establishment clause tests — coercion and tradition. As
noted, Lemon is no longer the sole test the Court uses.* The Court has also, on one
occasion, proffered and used coercion as the touchstone of an establishment clause
violation. In Leev. Weisman, supra, Justice Kennedy opined for the Court that “at
aminimum, the Constitution guarantees that government may not coerce anyone to
support or participate in religion or its exercise, or otherwise act in a way which
“establishesa[state] religion, or religiousfaith, or tendsto do so.”*>* Inthat casethe
Court held that a high school’ sinclusion of an invocation and benediction by arabbi
in its commencement ceremony had the unconstitutional effect of coercing some
students into participating in areligious activity.

Justice O’ Connor hascriticized coercion asan exclusivetest of an establishment
clause violation as failing “to take account of the numerous more subtle ways that
government can show favoritism to particular beliefs or convey a message of
disapproval to others” and thus asfailing to “ adequately protect thereligiousliberty
or respect the religious diversity of the members of our pluralistic political
community.” Moreover, she has said, to make coercion the touchstone of an
establishment clause violation “would make the Free Exercise Clause a
redundancy.”*>* Justice Souter has made a similar criticism of the coercion test,
contending that it would make the establishment clause a “virtual nullity.”

Nonethel ess, the Court has used the coercion test asarule of decisionin at |east
two school prayer cases.™™

Various Justices have also proffered the historicity and ubiquity of a given
practiceasatest of itsconstitutionality. InMarshv. Chambers,** for instance, Chief
Justice Burger stated for the Court that the practice of alegidature hiring achaplain
was constitutionally permissible in part because the practice was “ deeply embedded
in the history and tradition of this country” and had become “part of the fabric of our
society.” Justice Kennedy, joined by Chief Justice Rehnquist and Justices Whiteand
Scalia, contended in Allegheny County v. Greater Pittsburgh Chapter of the
American Civil Liberties Union™’ that the display of acreche by itself in the county
courthouse ought to be permitted because* [ g] overnment policiesof accommodation,
acknowledgment, and support for religion are an accepted part of our political and
cultural heritage.” “The meaning of the [Establishment] Clause,” he said, “isto be
determined by reference to historical practices and understandings.” In Lee v.

152 |In severa decisions in the past decade the Court has eschewed use of the Lemon test
entirely. See Lee v. Weisman, 505 U.S. 577 (1992); Zobrest v. Catalina Foothills School
District, 509 U.S. 1 (1993); Board of Education of the Kiryas Joel Village School District
v. Grumet, 512 U.S. 687 (1994); and Rosenberger v. The Rector and Visitors of the
University of Virginia, 515 U.S. 819 (1995).

152 Quoting Lynch v. Donnelly, supra, at 678.
134 1d. at 3117 (O’ Connor, J., concurring in part and concurring in the judgment).

155 eev. Weisman, supra, and Santa Fe Independent School District v. Doe, supra. In the
|atter decision coercion was one of several bases for the Court’ s decision.

1% 463 U.S. 783, 786, 792 (1983).
157 492 U.S. 573, 657, 670 (1989) (Kennedy, J., dissenting).
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Weisman™® Justice Scalia, joined by Chief Justice Rehnquist and Justices Whiteand
Thomas, argued that commencement prayer by aclergyman ought to all owed because
it was “atradition that is as old as public school graduation ceremonies themselves
and ... acomponent of an even morelongstanding American tradition of nonsectarian
prayer to God at public celebrations generaly.”

Asnoted, the Court relied in part on thistest in upholding the constitutionality
of alegidative chaplaincy in Marsh v. Chambers, supra.

(f) Conclusion. Insum, then, the period since 1980 has witnessed profound
discontent by a number of Justices with the historical justifications previously used
by the Court for itsinterpretation of the establishment clause, the* wall of separation”
metaphor, and thetripartite Lemontest. All of the Justices continueto agreethat the
meaning and scope of the clause are informed by history, but they sharply disagree
on what history is most relevant.

The critique of the separationist understanding of the establishment clause has
had a substantial effect, abeit not one as sweeping as the ateration of the
interpretation of the free exercise clause. Since 1980 the Court has rendered a
number of decisionsupholding government actions protecting or benefiting religion;
the metaphor “wall of separation” has not been used as a guiding principle in any
majority opinion by the Court™®; the Lemon test has been modified, supplemented,
and sometimes replaced by other tests; the Court has overturned several of its prior
establishment clausedecisionsinvolving direct aid to sectarianinstitutions; and it has
made it considerably easier for voucher programs to pass constitutional muster.®

But the debate about the meaning of the establishment clause continues to be
intense and can be expected to persist for years to come. The Court’ s establishment
clausejurisprudence has shifted to allow government more discretion to take actions
protecting or benefiting religion; but its decisions on particular issues remain, to a
great extent, unpredictable.

158 505 U.S. 577, 631, 632 (1992).

1% The phrase was last used as a guiding principle in amajority opinion in Committee for
Public Education v. Nyquist, 413 U.S. 790 (1973). It was used most recently by Justice
Souter in dissent in Mitchell v. Helms, supra, in 2000.

160 1n Agostini v. Felton, 521 U.S. 203 (1977)(1997), the Court upheld as constitutional the
provision of remedial educational services by public school teachers to private
schaoolchildren on the premises of sectarian schools. In the process the Court overturned
Aguilar v. Felton, 473 U.S. 402 (1985) and parts of School District of the City of Grand
Rapids v. Ball, 473 U.S. 373 (1985) and Meek v. Pittenger, 421 U.S. 349 (1975), and
Wolman v. Walter, 433 U.S. 229 (1977). In Mitchell v. Helms, 530 U.S. 793 (2000), the
Court upheld as constitutional a program providing instructional materials and equipment
to both public and sectarian schools. Inthe processit overturned partsof Meek v. Pittenger,
supra, and Wolman v. Walter, 433 U.S. 229 (1977). In Zelman v. Simmons-Harris, 122
S.Ct. 2460 (2002) the Court upheld as constitutional a school voucher program,
notwithstanding that morethan 80 percent of the participating private school swere sectarian
in nature. The decision did not overturn Committee for Public Education v. Nyquist, 413
U.S. 790 (1973), but it did cabin its scope.
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Particular Issues

Thetumult on the Court over the meaning of thereligion clauses has meant that
it has faced few easy cases in this area since 1980. As noted earlier, nearly 30
percent of its decisions during this time have been by a 5-4 margin, and concurring
and dissenting opinions have abounded (see Appendix). The Court’s narrowing of
the scope of the free exercise clause has been recounted above, and that discussion
of the fourteen free exercise decisions rendered by the Court since 1980 (with the
exception of the tax cases) will not be repeated here. With respect to the
establishment clause, the Court in its decisions since 1980 has:

(a) reaffirmed and extended its past decisions prohibiting government
promotion or sponsorship of religiousexercisesinthepublic schools, established
theconstitutional parametersfor silent meditation, and held equal accesspolicies
for student religious groups at the college and secondary school levels to be
constitutional;

(b) expanded the permissibl e scope of religious speechinthe public square,
whether spoken or symboalic;

(c) reaffirmed some of its precedents concerning direct public aid to
sectarian schoolsand religious social welfare organizationsbut overturned aline
of cases that had prohibited public school teachers from providing educational
servicesto sectarian school children on the premises of their sectarian schoolsas
well asonebarring theprovision of instructiona materialsand equipment to such
schools;

(d) broken new ground with respect to indirect assistance to religious
enterprises and activities and loosened the constitutional strictures to the point
that most educational voucher programs can pass constitutional muster;

(e) set limits on the extent to which government can provide special
benefits and protections for religious practices and organizations;

(f) accorded government substantial discretion to impose general taxes on
religious entities and individuals;

(g) generally found no constitutional problem in the application of
governmental regulations to religious organizations; and

(h) refused to broaden the doctrine of standing to permit wider challenges
to the provision of public benefits to religious organizations.

This section summearizes the Court’s decisions in each of these areas and examines
their effect on its church-state jurisprudence.

(a) Religious Activities in the Public Schools. Perhaps the most
controversial area of the Court’s church-state jurisprudence in the last half century
has been its decisions concerning religion in the public schools. Itsrulingsin this
area have precipitated hundreds of proposals for constitutional amendments,
recurrent Congressional debates, and passionate public disputes. Indeed, few issues
in American public life have been as persistent or as contentious. But in seven
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decisions and two summary affirmances since 1980 the Court has made clear the
continuing vitality of its precedentsin thisarea. Yet it has also broken new ground
by making explicit aconstitutional distinction between the sponsor ship of religious
activitiesin the school s by government and the conduct of such activities by students
at their own initiative.

In five decisions prior to the beginning of the decade the Court had construed
the establishment clause to prohibit government from sponsoring or promoting
religious activities or doctrinesin the public schools. Struck down by the Court had
been state sponsorship of regular devotional activities such as prayer and Bible
reading,™* privately sponsored religiousinstruction on public school premisesduring
the school day,'®? and state prohibitions on the teaching of evolution.’®® “A State
cannot consistently with the First and Fourteenth Amendments,” the Court had said,
“utilize its public school system to aid any or all religious faiths or sects in the
dissemination of their doctrines and ideals.”

On the other hand, the Court had, prior to 1980, found the establishment clause
not to be violated by areleased time program that permitted public school children
to repair to nearby religious centers during the school day for purposes of receiving
religiousinstruction from private teachers.*® It had in dicta repeatedly affirmed the
constitutionality of the public schools teaching about religion. And it had in two
cases held the free speech and free exercise clauses to mandate exemptions for
religious reasons from the otherwise compulsory practices of saluting the flag and
attending school until the age of sixteen.'®® Inthe public schools, the Court had said,
“[t]he First Amendment mandates government neutrality between religion and
religion, and between religion and nonreligion.”**’

All of these precedents have remained intact since 1980. The Court has
reaffirmed its school prayer and curriculum decisions and extended them to school-
sponsored prayer at commencement ceremonies and extracurricular activities such
as football games, displays of the Ten Commandments, and the teaching of
creationism. But it has also found broad constitutional protection for private
religious speech in decisions concerning moments of silence and equal access
policies for student religious groups at the secondary school and college levels and
for student religious publications in a university setting.

161 Engel v. Vitale, 370 U.S. 421 (1962); Abington School District v. Schempp, 374 U.S. 203
(1963); and Chamberlin v. Dade County Board of Public Instruction, 377 U.S. 402 (1964).

162 McCollum v. Board of Education, 333 U.S. 203 (1948).
163 Epperson v. Arkansas, 393 U.S. 97 (1968).

164 McCollum v. Board of Education, 333 U.S. at 211.

165 Zorach v. Clauson, 343 U.S. 306 (1952).

166 See West VirginiaBoard of Education v. Barnette, 319 U.S. 624 (1943), and Wisconsin
v. Yoder, 406 U.S. 205 (1972), respectively.

167 Epperson v. Arkansas, 393 U.S. at 103-04.
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(1) Government sponsorship of religion. In cases involving school-
sponsored prayer since 1980, the Court summarily affirmed two lower court
decisionswhich struck down state |aws and practices that permitted teachersto open
the school day with prayers composed by themselves or by the state legislature.'®®
In athird decision the Court in Lee v. Weisman'®® held unconstitutional, 5-4, alocal
school district’s policy of permitting clergy to offer invocations and benedictions at
graduation ceremonies. A fourth decision, Santa Fe Independent School District v.
Doe,*"° struck down a school district policy permitting students to vote on whether
to have prayers at football games and to select a student to deliver those prayers.

The two summary affirmances, of course, involved no written opinions. With
respect to theissue of whether apublic high school can invite aclergyman to deliver
an invocation and benediction at a graduation ceremony, Justice Kennedy, writing
for the Court in Lee v. Weisman, eschewed use of the Lemon test and employed
instead the principle that “at a minimum, the Constitution guarantees that
government may not coerce anyoneto support or participateinreligion or itsexercise
. “Theinjury caused by the government’ s action” in thisinstance, he said, “is
that the State, in a school setting, in effect required participation in a religious
exercise.”*? But “[t]he First Amendment’s Religion Clauses,” he asserted, “mean
that religious beliefsand religious expression aretoo preciousto beeither proscribed
or prescribed by the State.”*”® Rejecting the notion that government could sponsor
the rabbi’s prayer as a form of “civic” religion in the schools, he said “[t]he
Consgtitution forbids the State to exact religious conformity from a student as the
price of attending her own high school graduation.”*™

Santa Fe involved a policy that permitted high school students to vote on
whether to have a student volunteer deliver an invocation or message before home

168 Karen B. v. Treen, 455 U.S. 913 (1982), aff' g mem., 653 F.2d 897 (5" Cir. 1981)
(affirming a lower federal court decision holding unconstitutional a Louisiana statute and
alocal school board’ simplementing regulation which permitted teachersto ask for student
volunteers to offer a prayer at the beginning of each school day and, if no student
volunteered, to offer aprayer themselves) and Wallacev. Jaffree, 466 U.S. 924 (1984), aff' g
mem., 705 F.2d 1526 (11" Cir. 1983) (affirming that part of alower federal court decision
holding unconstitutional an Alabama statute which permitted teachers to pray, to lead
willing studentsin prayer, or to lead willing studentsin the following prayer set forthin the
statute:

Almighty God, Y ou aloneareour God. We acknowledge Y ou asthe Creator and
Supreme Judge of the World. May Your justice, Your truth, and Your peace
abound thisday in the hearts of our government, inthe sanctity of our homesand
in the classrooms of our schools. In the name of our Lord. Amen.

169 505 U.S, 577 (1992).

170 530 U.S. 290 (2000).

1 |eev. Weisman, supra, at
21d. at .

3 d. at .

M d. at .
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football games over the public-address system. The Court held, 6-3, that the“ policy
isinvalid ... becauseit establishes animproper majoritarian el ection on religion, and
unquestionably has the purpose and creates the perception of encouraging the
delivery of prayer at aseriesof important school events.” Thepolicy, Justice Stevens
wrote for the maority, inevitably discriminated against minority views and
perpetuated amajoritarian viewpoint. It coerced some studentsinto participating in
areligiousexerciseat thefootbal| games, he said, and encouraged divisivenessalong
religious lines. Moreover, he stated for the Court, the policy in thisinstance failed
to divorce the school from the religious content of theinvocation. Not only did “the
policy, by itsterms, inviteand encouragereligiousmessages,” but theinvocationwas
to be broadcast over the school’s public address systems to “a large audience
assembled as part of aregularly scheduled school-sponsored function conducted on
school property.” In this context, the Court said, an objective observer would
“unquestionably perceivetheinevitable pregame prayer asstamped with her school’ s
seal of approval.” Finaly, Justice Stevens asserted, given the long history of pre-
game prayer in the school district and the evolution of the policy, it was clear that
“the District intended to preserve the practice of prayer before football games.”

Intwo additional casesthe Court held unconstitutional state statutes mandating
the display of the Ten Commandments on the walls of the public schools and the
teaching of creationism. In Stone v. Graham'”® the Court, without briefing or oral
argument, struck down, 5-4, aKentucky statute which required that acopy of the Ten
Commandments, purchased with private funds, be posted on the wall of each public
classroominthestate. Notwithstanding contrary declarationsby the statelegidature,
the Court found the Ten Commandments to be “undeniably a sacred text” and the
“pre-eminent purpose” of the posting requirement to be“plainly religiousin nature.”
Asaconsequence, it held the posting requirement to bein violation of thefirst prong
of the Lemon test and a violation of the establishment clause.

In Edwardsv. Aguillard'” the Court reaffirmed and extendedits previousruling
in Epperson v. Arkansas'’’ which had held unconstitutional a state's ban on the
teaching of evolution in the public schools. Aguillard involved a Louisiana statute
that, instead of barring the teaching of evolution, required teachersto give “balanced
treatment” to evolution and creationism, i.e., to teach both doctrines. Likethestatute
involved in Epperson, the Court held this statute to violate the purpose prong of the
tripartite test, 7-2. In enacting the statute, Justice Brennan wrote for the Court, “the
pre-eminent purpose of the Louisianalegislaturewasclearly to advancethereligious
viewpoint that a supernatural being created mankind.” Noting the “historic and
contemporaneous antagonisms between the teachings of certain religious
denominations and the teaching of evolution,” he concluded that it was not
“happenstance that the legidlature required the teaching of atheory which coincided
with[&] religiousview.”*® The purpose of the Act, the Court found, was “to endorse
a particular religious doctrine”; as a consequence, it held that the Act violated the

175449 U.S. 39 (1980) (per curiam).
176 489 U.S. 578 (1987).

177393 U.S. 97 (1968).

178 1d. at 591-92.
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establishment clause. Thus, unless creationism can gain acceptance in the scientific
community as ascientific theory, Aguillard appears to close the constitutional door
on further efforts to excise or rebut the teaching of evolution in the public schools.

(2) Private religious expression. In four other decisions since 1980
involving religioninthe public schools, however, the Court broke new constitutional
ground. Ineach caseit affirmed the constitutionality of private religious expression,
and in one case in the college context even upheld the public subsidy of religious
expression.

In Wallace v. Jaffree’” the Court for the first time addressed the
constitutionality of provisionsmandating momentsof silenceat the beginning of each
school day.’® Again relying on the first prong of the Lemon test, the Court in
Wallace struck down an Alabama statute mandating adaily moment of silenceinthe
public schoolsfor purposes of “meditation or voluntary prayer” onthegroundsit had
been adopted with an illegitimate legislative purpose. By a 6-3 margin the Court
found that the Alabama legislature had enacted the statute in question “for the sole
purpose of expressing the State’ s endorsement of prayer activitiesfor one minute at
the beginning of each school day.” Another statute previously adopted by Alabama,
Justice Stevens noted for the Court, already provided for amoment of silence at the
beginning of each school day for purposes of meditation. The legidative history of
the addition of the phrase “or voluntary prayer” in the later statute, the Court
concluded, clearly showed that the statute was intended to serve no secular purpose
and was of a“wholly religious character.” 8" Justice Stevens stressed, however, that
the Court was not holding all moment of silence provisions to be unconstitutional :

The legidlative intent to return prayer to the public schoolsis, of course, quite
different from merely protecting every student’s right to engage in voluntary
prayer during an appropriate moment of silence during the schoolday. The1978
statute already protected that right ....'%?

Thus, it appearslikely that statutes or regul ations mandating amoment of silencecan
pass constitutional muster, provided that they are not adopted for the purpose of
promoting prayer and are not implemented to give governmental encouragement or
preference to prayer.'®®

179 472 U.S. 38 (1985).

180 Justice Brennan had previously opined that amoment of silence at the beginning of the
school day would be constitutional. See Abington School District v. Schempp, 374 U.S. at
280-81 (Brennan, J., concurring).

18l Wallace v. Jaffree, 472 U.S. at 58.

182472 U.S. at 59. See aso the concurring opinions of Justices Powell and O’ Connor, id.,
at 62 and 67, respectively.

183 A subsequent attempt to obtain clarification from the Court on what kind of moment of
silence statute might pass constitutional muster foundered when the Court found that the
parties who brought the case to it had no standing to do so. See May v. Cooperman, 572
F.Supp. 1561 (D. N.J. 1983), aff'd, 780 F.2d 240 (3d Cir. 1985), appeal dismissed for want
of jurisdiction, 484 U.S. 72 (1987).
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In two other decisions the Court construed the First Amendment to require or,
at least, to permit public universities and public secondary schoolsto allow student-
initiated religious groups to use school facilities during the school day. In Widmar
v. Vincent’® the Court held, 8-1, that the freedom of speech clause of the First
Amendment bars a public university which permits some student groups to meet in
itsfacilities from denying such use to student groups wanting to engage in religious
worship and discussion. Once a university opens its facilities for use by student
organizations, Justice Powel | wrotefor the Court, it may not “ enforce acontent-based
exclusion of religious speech” unless there is a compelling public purpose to be
served. The University argued that conformance with the establishment clause and
with Missouri’s history of strict church-state separation constituted sufficient
justification for its ban. But the Court disagreed. Permitting student groups to use
campus facilities for religious purposes, it said, would neither place the imprimatur
of University sponsorship on any sectarian belief or practice nor single out religious
groups for specia benefits. Thus, the Court held, the University’s “exclusionary
policy violates the fundamental principle that a state regulation of speech should be
content-neutral ...." %

Before and after Widmar the same constitutional question arose in the context
of student-initiated religious groupsin public secondary schools. All but one of the
state and lower federal courts that examined that question held permission for such
groups to meet on the premises of public secondary schools to violate the
establishment clause.®  Congress, however, found the courts reasoning
unpersuasive and in 1984, after a vigorous debate, created a statutory right at the
public secondary school level that replicated the constitutional right at universities
articulated in Widmar. The Equal Access Act™® bars public secondary schools that
receive federal assistance and that have a limited open forum from discriminating
against any student group wishing to meet on the basis of the religious, political,
philosophical, or other content of the speech at such meetings. The Act defines
“limited open forum” to mean the “opportunity for one or more noncurriculum
related student groups to meet on school premises during noninstructional time.”

In Board of Education of Westside Community Schoolsv. Mergens'® the Court
held the Equal Access Act to be constitutional, 8-1. The Court construed the Act

184 454 U.S. 263 (1981).
185 |d, at 277.

186 See Brandon v. Board of Education of the Guilderland Central School District, 635 F.2d
971 (1* Cir. 1980), cert. den., 454 U.S. 1123 (1981); Lubbock Civil Liberties Union v.
L ubbock Independent School District, 659 F.2d 1038 (5™ Cir. 1982), cert. den., 459 U.S.
1156 (1983); Bell v. Little Axe Independent School District, 766 F.2d 1391 (10" Cir. 1985);
Johnson v. Huntington Beach Union High School District, 137 Cal.Rptr. 43, 68 Cal.App.3d
1(Ct. App.), cert. den., 434 U.S. 877 (1977); and Trietley v. Board of Education of the City
of Buffalo, 65 A.D.2d 1, 409 N.Y.S.2d 912 (App. Div. 1978). Contra Bender v.
Williamsport Area School District, 563 F.Supp. 697 (M.D. Pa. 1983), reversed, 741 F.2d
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broadly as aremedy against “ perceived widespread discrimination against religious
speech in public schools’ and said it applied any time a school permitted even one
noncurriculum related student group to meet. The Court further found the Act not
to promotereligion or to place theimprimatur of government on thereligious speech
that would occur at such meetings. Justice O’ Connor, joined by three other
Justices,® stressed that

[t]hereisacrucial difference between government speech endorsing religion and
private speech endorsing religion. Wethink that secondary school students are
mature enough and are likely to understand that a school does not endorse or
support student speech that it merely permits on a nondiscriminatory basis.'®

Justices Brennan and Marshall agreed with that reasoning but said that Westside
needed to take additional stepsto make clear that its recognition of a student Bible
club did not constitute an endorsement of their views. However, Justices Scaliaand
K ennedy emphasi zed the absence of any coercive effect in permitting such meetings
tooccur. Despitethesediffering approachesto theissue, thedecision clearly ratified
the extension of the reasoning of Widmar to the public secondary school setting.

Finally, in Rosenberger v. The Rector and Visitors of the University of
Virginia' the Court held, 5-4, that when a public university creates aforum for the
expression of student opinions, it cannot exclude student religious opinions. In this
instance the University of Virginiafostered the creation of publications by student
organizations by paying their printing bills out of the student activities fund (SAF).
However, it excluded religiouspublications, among others, from thesubsidy, arguing
that the establishment clause prohibits the funding of such areligious activity. But
the Court rejected the argument. It held the object of the SAFto be “to open aforum
for speech” and the University’s exclusion of the religious publication, as a
consequence, to constitute viewpoint discrimination violative of the free speech
clause of the First Amendment. The SAF wasnot atax used to support achurch, the
Court said, but essentially amounted to areligiously neutral fund to promote private
student speech. The Court said the University’ spolicy of exclusionitself threatened
to violate the establishment clause because the University would then have to
scrutinize every publication and determine when its religious content was too great.
Justice O’ Connor, the decisive vote in the case, stressed in aconcurring opinion the
factors that the publications were genuinely independent of the University, that the
payments were made not directly to the sponsoring student organizations but to the
printer, that numerous publications were subsidized, and that students could, at |east
hypothetically, seek arefund for any portion of their fees used for speech with which
they disagreed. These factors convinced her, she said, that “ providing ... assistance
in this case would not carry the danger of impermissible use of public funds to
endorse Wide Awake' s religious message.”

In short, since 1980 the Court has reaffirmed that the establishment clause
prohibitsgovernment from promoting religiousfaithin the public schools. Butit has

189 Chief Justice Rehnquist and Justices White and Blackmun.
190496 U.S. at 242.
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also made clear that students possess both constitutional and statutory rights to
engageinreligiousactivity which they initiate themsel ves on public school premises
and that the establishment clause does not trump the free speech clause with respect
to religious speech in a public forum created by a university.

(b) Religion in the Public Square. Prior to 1980 the Court had rendered
several decisions involving religious expression in settings other than the public
schools. Inaseriesof casesinthe 1940slargely involving the Jehovah' s Witnesses,
the Court established that the free speech clause of the First Amendment provides
broad protection for religious solicitation and proselytizing. Held unconstitutional
were ordinances and policies that gave local officials unfettered discretion to grant
or deny permits to speak in public parks,'* taxed the sale of religious literature by
itinerant evangelists'®® and resident booksellers,”* and barred the door-to-door
distribution of religious handbills.**> The Court did affirm the legitimacy of neutral
time, place, and manner restrictions on speech in public placeswheretherestrictions
were genuinely unrelated to the content of the speech involved.*® And it affirmed
aswell the legitimacy of restrictions on the use of children in religious solicitations
under a state’s labor laws® But it generaly established the principle that
government is constitutionally barred from restricting speech in public places,
whether religious or nonreligious, because of its content.

In these and other cases, the Court also developed the notion of the “public
forum,” i.e., that certain sites are by their nature and history particularly appropriate
for speech activities.'® It also posited that not all public properties are public
forums: “The crucia question is whether the manner of expression is basically
compatible with the normal activity of a particular place at a particular time.”'%

192 Cantwell v. Connecticut, 310 U.S. 296 (1941); Niemotko v. Maryland, 340 U.S. 268
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Since 1980 the Court haselaborated onits public forum doctrine and made clear
that in traditional or designated public fora, government cannot censor speech
because of its content without compelling reason. In nonpublic fora, however,
government hasgreater |atitude: it canimposeregulationsthat arereasonableso long
as the regulations are “not an effort to suppress expression merely because public
officials oppose the speaker’s view.”?® The Court has applied this framework of
analysisin six cases relating to religious speech and solicitation in such public fora
as a state fair, an airport terminal, a school auditorium, and other school facilities.
It has also addressed whether a municipality can require door-to-door religious
canvassersto first obtain alicense. In addition, it has, in three cases, attempted for
the first time to delineate what government can and cannot do with respect to the
public display of religioussymbols. Finally, inacase of first impression, it resolved
the constitutionality of government sponsorship of religiousspeechintheform of the
legislative chaplaincy.

(1) Government regulation of religious speech and solicitation. In
five decisions since 1980 the Court has affirmed that in places that traditionally or
by designation are devoted to expression, government may not prohibit or censor
religious speech without compelling reason or under regulations that are not
viewpoint neutral. In a sixth case it has held that door-to-door canvassing by
religious groups cannot be subjected to municipal licensing; and it has also held that
inregulating charitable solicitations, government must act in an evenhanded manner,
i.e., it cannot favor some religious solicitations over others. But the Court has also
reaffirmed that government can impose reasonable time, place, and manner
restrictions.

Heffron v. International Society for Krishna Consciousness, Inc. (ISKCON)**
involved a state regulation imposed on the distribution and sale of literature and the
solicitation of donations at the Minnesota State Fair. The regulation required such
activities to be done only from fixed locations, i.e., pre-assigned rented booths.
ISKCON claimed that itsreligiousritual of Sankirtan requiresthefaithful to go into
public places to distribute or sell religious literature and to solicit donations to
support the Krishnareligion. But the Court unanimously held Minnesota' s “booth
rule” to be constitutional with respect to the sale of literature and the solicitation of
donations, and by a 5-4 margin upheld it as well with respect to the distribution of
literature. The Fair, the Court said, was alimited public forum, and the regulation
was a reasonable time, place, and manner restriction. It was applied in a
nondiscriminatory manner; was unrelated to the content or the subject matter of the
speech involved; did not vest arbitrary discretion in any governmental authority;
served the“ substantial stateinterest” of ensuring theorderly movement of thecrowds
attending the Fair and of avoiding congestion; and left ISKCON and other
organizations at the Fair ample opportunity to engage in protected speech.

20 Perry Education Association v. Perry Local Educators Association, 460 U.S. 37, 46
(1983).

21 452 U.S. 640 (1981).
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In Board of Airport Commissioners of the City of Los Angelesv. Jewsfor Jesus,
Inc.,%? in contrast, the Court unanimously struck down a regulation that banned all
First Amendment activities in the Centra Termina Area of Los Angeles
International Airport. Theregulation had been applied to bar aminister of the Gospel
for Jewsfor Jesusfrom distributing freereligious literature on a pedestrian walkway
in the Airport. The Court, without deciding whether the Terminal constituted a
traditional public forum, a limited public forum, or a nonpublic forum, held the
regulation to be overbroad and facially unconstitutional. By its terms, Justice
O’ Connor wrote for the Court, the regulation created “a virtual "First Amendment
Free Zone'” at the Airport. It was not limited to expressive activity that might be
disruptive or create congestion, but prohibited “even talking and reading, or the
wearing of campaign buttonsor symbolic clothing.” “No conceivable governmental
interest,” she stated, “could justify such an absolute prohibition of speech.”?*

In International Society for Krishna Consciousness, Inc. v. Lee®® the Court did
reach the question of whether public airport terminals are traditional or designated
publicforafor free speech purposes, and it held that they are not. Asaconsequence,
the Court held that the airport authority in this instance needed only arational basis
foritsregulations. Thus, it held, 6-3, that the authority could constitutionally banthe
solicitation of fundsin the terminals, because it was reasonable to surmise that the
in-person solicitation of funds would be disruptive, pose risks of duress and fraud,
and foster congestion. But a different majority of the Justices held, 5-4, that the
airport authority could not prohibit religiousgroupsfrom distributing literatureinthe
airportterminals. JusticesKennedy, Blackmun, Stevens, and Souter asserted that the
terminals were public fora and that the ban on literature distribution was
unconstitutional because it was*not drawn in narrow terms’ and did not leave open
“ample alternative channels of communication.” However, Justice O’ Connor,
casting the deciding vote, reasoned that the terminals were not public fora but that
leafletting was inherently less disruptive than solicitation and was compatible with
the “multipurpose environment of the ... airports.”

In Lamb’ s Chapel v. Center Moriches School District?®® the Court unanimously
held unconstitutional a school’ s refusal to permit areligious group to useits school
auditorium during non-instructional hoursto show afilm on family life. The Court
noted that the school district generally permitted its schools to be used for social,
civic, and recreational purposes after school hours, and concluded that to deny a
group the right to use the facilities simply because it was religious discriminated on
the basis of viewpoint in violation of the free speech clause. “[T]he government
violates the First Amendment,” the Court quoted from another case,®® “when it
denies access to a speaker solely to suppress the point of view he espouses on an
otherwise includible subject.” The school district claimed it denied permission to
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avoid violating the establishment clause, but the Court rejected that claim. In light
of thefactsthat there was no school sponsorship involved, that the event would have
been open to the public, that it would not have taken place during school hours, and
that the school property was repeatedly used by a wide variety of private
organizations, the Court said, “there was no realistic danger that the community
would think that the District was endorsing religion or any particular creed, and any
benefit to religion or to the Church would have been no more than incidental .” %’

Similarly, in Good News Club v. Milford Central School?® the Court reiterated
that a public school district cannot, consistent with the free speech clause, open its
facilitiesfor general community useafter school hoursbut deny their usefor religious
worship and discussion by areligious club. In thisinstance the school district had
adopted a policy allowing general community use but barred their usefor “religious
purposes; and pursuant to that policy it had refused permission to areligious club
open to elementary school children that wanted to meet on school property after the
end of the school day. The Court held that refusal to violate the free speech clause,
6-3. Therewas no significant distinction, it said, from the facts of Lamb’s Chapel;
and therewas no logical distinction between the religiously based moral instruction
offered by the Good News Club and the teachings of other groups allowed to use the
facilities, such asthe Boy Scouts, the Girl Scouts, and the 4-H Club. The Court also
rejected the argument that use of the school’ sfacilitiesby the Club would violate the
establishment clause. It said that alowing such use would simply treaty the Club
neutraly, the religious conduct involved was wholly private and not school-
sponsored, and there was no more risk that the elementary school children would
perceive such use to constitute school endorsement of religion “than the danger that
they would perceive hostility toward the religious viewpoint if the Club were
excluded from the public forum.”

In Watchtower Bible & Tract Society of New York, Inc. v. Stratton, Ohio™® the
Court held the free speech clause to be violated by a village ordinance that barred
individual sand organizations, including religious prosel yti zers, from going door-to-
door in the community unless they first obtained a permit from the mayor’ s office.
The Court said that if the ordinance had applied only to commercial activitiesand the
solicitation of funds, it “arguably ... would have been tailored to the Village's
interests in protecting the privacy of its residents and preventing fraud.” But, it
asserted, the fact that it applied to religious and political causes as well made it
“offensive—not only to the values protected by the First Amendment, but to the very
notion of a free society.” The Village's claimed interests in preventing fraud,
protecting the privacy of itsresidents, and preventing crime, it concluded, could not
justify such a sweeping requirement on speech. The decision was 8-1.

Findly, in Larson v. Valente’ the Court made clear that government cannot
favor somereligious organi zations and disfavor othersin regulating solicitationsfor
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contributions. A Minnesota statute required charitable organizationsto register and
fileannual reportswith the state asacondition of soliciting fundswithin the state but
exempted religiousorgani zationsfrom theserequirementsif they received morethan
50 percent of their contributions from their own members. The Court, stating that
“[t]he clearest command of the Establishment Clause is that one religious
denomination cannot beofficially preferred over another,” ** held this50 percent rule
to constitute adenominational preference. The statute, Justice Brennan asserted for
the Court, distingui shed between well-established churches supported largely by their
own members and new religious organizations that for practical or policy reasons
sought support from the public at large. Because the statute involved such a
preference, the Court analyzed its constitutionality not only under the tripartite test
but under a strict scrutiny test. The tripartite test was violated, Justice Brennan
wrote, because the measure involved “religious gerrymandering” by the legislature.
Thelegidlative debate on themeasure, he said, showed anintent that certainreligions
were to be favored, others disfavored. In addition, the Court held the measure to
violate the strict scrutiny test. The protection of the state's citizens from abusive
practicesin the solicitation of funds for charity, Justice Brennan wrote, constituted
asufficiently compelling governmental interest under the strict scrutiny test, but the
means chosen to effectuate that interest were not “closely fitted” to that purpose.
Nothing validated the assumptionsthat organi zati onsrecei ving more than 50 percent
of their funds from their own members would be closely supervised by those
members, that such membership control was an adequate safeguard against abusive
or fraudulent solicitations of the public, or that the need for public disclosure rises
in proportion to the percentage of nonmember contributions. Thus, the Court held,
the measure failed to meet the requirements of the strict scrutiny test. The decision
was by a 5-4 margin.

(2) Display of religious symbols. None of the decisions recounted in the
preceding subsection was particularly surprising. But since 1980 the Court has
broken new ground in addressing the constitutional parametersgoverningthedisplay
of religious symbols on public property. In two decisions the Court held that
government cannot itself display or give preference to the display by others of
particular religious symbols on public property but that it can include religious
symbols in generally secular holiday displays. In athird decision the Court made
clear that private sponsors of religious symbols have a constitutional right to display
the symbolsin traditional public fora, so long asthe circumstances of the display do
not connote governmental endorsement.

In Lynch v. Donnelly?? the issue was the congtitutionality of a municipality’s
inclusion of a creche as part of a seasona Christmas display in alocal park. The
display included not only the creche but also such itemsasa*“talking” wishing well,
a Santa’'s house, a small village, candy-striped poles, a grouping of carolers and
musicians, reindeer pulling Santa's sleigh, hundreds of colored lights, and a large
banner reading “ Season’s Greetings.” All of the itemsin the display, including the
creche, had been purchased by the city and were maintained and erected each year by
city workers. In a5-4 decision holding the inclusion of the crechein the display to

211 |d, at 244.
212 465 U.S. 668 (1984).



CRS-49

be constitutional, the Court said the critical fact was that there was “an unbroken
history of official acknowledgment by all three branches of government of therole
of religionin Americanlife....” Such items as the designation of Thanksgiving and
Christmas as national holidays, the hiring of chaplains by the Congress, the
designation of the phrase“In God We Trust” asthe nation’ smotto and itsinscription
onour coinsand currency, theannual National Day of Prayer, thedisplay of religious
paintingsin public museums— all gave evidence, Chief Justice Burger wrotefor the
Court, of government’s “accommodation of al faiths and all forms of religious
expression and hostility toward none.” The creche, he said, was simply another
permissible accommodation. In the context of the Christmas season, he stated, the
creche was an essentially “passive” symbol that promoted Christianity or religion
generally no morethan numerous other instances of government acknowledgment of
religion. Although the creche had religious significance, he concluded, its essential
purpose in the display was simply to “depict the historical origins of thistraditional
event long recognized as a National Holiday.”

Similarly, the Court in County of Allegheny v. American Civil Liberties Union,
Greater Pittsburgh Chapter?? upheld asconstitutional Pittsburgh’ sdisplay of alarge
Christmas tree, an 18-foot high menorah, and a sign designating the display to be a
“Saluteto Liberty” infront of the City-County Building during the Christmas season.
The case produced numerous concurrences and dissents, and on thisissue there was
no majority opinion. But Justice Kennedy, for four members of the Court,?
reiterated the Lynch rational ethat thetree and menorah were* purely passive symbols
of religious holidays’ and that by using them the City simply acknowledged “the
historical background and thereligiousaswell as secular nature of the Chanukah and
Christmasholidays.” Thedisplay, he asserted, did not use “the government’ s power
to coerce ... to further the interests of Christianity or Judaism in any way.” Justices
Blackmun and O’ Connor concurred in separate opinions that this display was
constitutional onthegroundsthat the display asawholedid not convey agovernment
endorsement of either Christianity or Judaism but instead communicated a message
of “pluralism and freedom of belief.”

But in County of Allegheny the Court aso, in abitterly disputed holding, held
unconstitutional acounty’ sdisplay of acreche by itself on the grand staircase of the
County Courthouse during the Christmas season. The creche bore an angel at its
crest proclaiming “ Gloriain Excelsis Deo!” and was erected each year by a private
Catholic men’sorganization. The county decorated the area around the creche each
year with poinsettias, evergreen trees, and Christmas wreaths, and invited choirsto
participate in adaily program of Christmas carols performed with the creche in the
foreground. Justice Blackmun, writing for the Court on thisissue, employed Justice
O’ Connor’ s endorsement test as the applicable principle in the case and found that
the creche communicated an “indisputably religious’ message. Moreover, he said,
“unlike in Lynch, nothing in the context of the display detracts from the creche's
religious message.” Itsdisplay by itself in the “main” and “most beautiful part” of
the building that wasthe seat of county government, he stated, sent “an unmistakable
message that [the government] supports and promotes the Christian praise to God

213 492 U.S, 573 (1989).
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that isthecreche' sreligiousmessage.” By endorsing a“ patently Christian message,”
he concluded, the display violated the establishment clause.

Thethird casein thisareainvolved the display of a private religious symbol in
a public park adjacent to an important government building. The Ku Klux Klan
sought to erect a crossin the public square in front of Ohio’s State Capitol Building
during the Christmas season but had been rebuffed for the alleged reason its
placement in that location would communicate a governmental endorsement of
religion. But in Capitol Square Review and Advisory Board v. Pinette”* the Court,
by a7-2 margin held the public squareto be apublic forum traditionally availablefor
all kinds of expression and held the establishment clause not to justify the state’s
prohibition on the erection of the cross. Government can censor speech in a
traditional publicforumonly if it hasacompelling reason for doing so, Justice Scalia
wrote for the Court, but the establishment clauseis not such areason in this context.
“(O)ur precedent,” hestated, “ establishesthat privatereligiousspeech, far frombeing
a First Amendment orphan, is as fully protected under the Free Speech Clause as
secular private expression.” Five Justices further examined whether the placement
of the cross in proximity to the State Capitol might communicate a governmental
endorsement of religion but, given the history of the square's use for expressive
purposes and the presence of a sign disclaiming governmental endorsement,
concluded that it would not.

In sum, these cases confirm that the establishment clause permits government
toincludeareligious symbol in apredominantly secular holiday display but also that
the clause prohibits government from displaying, or permitting others to display,
quintessential religious symbols by themselves at governmental sites that are not
public forums. The casesfurther establish that in forumsthat are traditional sites of
free expression, the display of religious symbols by private partiesisfully protected
by the free speech clause unless the circumstances communicate a message of
governmental endorsement of religion to areasonableobserver. But these principles
are tenuous. These three cases have been among the most bitterly disputed
establishment clause decisions on the Court, and asaconsequence, it seems possible
that the issue of the constitutional parameters governing the display of religious
symbols might be revisited by the Court in the future.

(3) Legislative chaplaincies. Despite the long history of chaplains and
prayers in legidative assemblies, the Court did not have occasion to address the
congtitutionality of the practice until 1983. In Marsh v. Chambers?® the Court, by
a 6-3 margin, held a legislative chaplaincy sponsored and funded by the state of
Nebraska not to violate the establishment clause. As previously noted, in deciding
thiscasethe Court for thefirst time eschewed use of thetripartitetest, relyinginstead
on two aspects of the history of the practice. Stating that “[t]he opening of sessions
of legislative and other public bodies with prayer is deeply embedded in the history
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and tradition of thiscountry,”#’ the Court first observed that | egid ative sessions had
been opened with prayer for more than two centuries on the national level and more
than a century in Nebraska. But secondly, and more importantly, the Court relied
upon the acts of the First Congressin concluding that the establishment clause does
not proscribelegisative prayer: Only three days prior to giving final approval to the
Bill of Rights, Chief Justice Burger wrote for the Court, both houses of the First
Congressauthorized the appoi ntment of paid chaplains. Thus, heconcluded, “ clearly
the men who wrote the First Amendment did not view paid legislative chaplainsand
opening prayers as aviolation of that Amendment.”# “To invoke Divine guidance
on a public body entrusted with making the laws ...,” the Court found, “issimply a
tolerable acknowledgment of beliefs widely held among the people of this
country.” 2%

(c) Public Aid to Religious Organizations. Among the establishment
clause issues that have stirred passionate politica and legal controversy, the
constitutionality of public aid to religious organi zations has been the subject of more
Supreme Court decisionsthan any other. Y et theissue persists, anditisone areain
which a loosened construction of the establishment clause could have profound
effects. That reinterpretation clearly is occurring. The Court’sten decisionsin this
area since 1980 have expanded the extent to which government can assist religious
enterprises, both directly and indirectly; and, in two of its most recent decision, the
Court for thefirst time overturned someof itsprior establishment clause caseswhich
had limited particular forms of direct aid.

Prior to the 1980s the Court had construed the establishment clause to impose
substantial, although not absolute, constraints on public aid to religiousinstitutions.
Direct public aid, the Court had said, must be limited to “secular, neutral, and
nonideological purposes.”?® Direct support could be provided to the secular
programs and services sponsored or provided by religious organizations but not to
suchorganizations' religiousactivitiesor proselytizing. Asaconsequence, the Court
struck down numerous aid programs benefitting sectarian elementary and secondary
schools, becausethe Court found theseinstitutionsto be* pervasively sectarian,” i.e.,
so permeated by a religious purpose and character that their secular functions and
religious functions were “inextricably intertwined.” Under the tripartite Lemon test
direct aid to such institutions was found either to have an inevitable effect of
advancing religion or, if the government attempted to limit the aid to secular use
only, to result in the excessive entanglement of government and the assisted
institutions asthe government monitored theinstitutions' useof theaid to besurethe
secular uselimitation washonored.?* On the other hand, the Court had found direct
public aid to religious institutions that were not pervasively sectarian, such as
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religious hospitals and colleges, to be constitutionally permissible. The Court’s
rationale was that such institutions were essentially secular in nature and thus the
public aid did not resulted in the advancement of religion and did not lead to the
excessively entangling monitoring required of direct aid to pervasively sectarian
entities.

Indirect aid benefitting sectarian elementary and secondary schools had also
been held unconstitutional by the Court prior to the 1980s. In Committeefor Public
Education v. Nyquist and Soan v. Lemon? programs providing both tax benefitsand
tuition grantswere held unconstitutional by the Court because they were designed to
benefit only the parents of private schoolchildren and most of the ingtitutions that
ultimately benefited from the assistance were pervasively sectarian.”* Significantly,
however, the Court in these cases specifically reserved the question of the
constitutionality of “public assistance ... made available generally without regard to
the sectari an-nonsectarian or public-nonpublic nature of theinstitution benefitted.” %

The Court’s indirect aid decisions since 1980 have addressed this reserved
guestion and upheld as constitutional tuition grant, tax benefit, and education
assistance programsthat indirectly provide economic benefitsto pervasively sectarian
schools but that have been “made available without regard to the sectarian-
nonsectarian or public-nonpublic nature of theinstitution benefitted.” Moreover, in
its most recent decision, the Court in Zelman v. Smmons-Harris loosened the
constitutional strictures on education voucher programs in such amanner that most
such programs appear likely to be able to pass constitutional muster.

In addition, the Court has substantially revised its prior establishment clause
jurisprudence concerning direct aid to sectarian schools. It has held it to be
constitutional for public school teachersto provide remedial educational servicesto
sectarian school children on the premises of the schools they attended and for
instructional materials and equipment to be loaned to sectarian schools. In both
instances the Court overturned prior conflicting decisions. The Court has also
virtually eliminated pervasive sectarianism as a constitutional criterion.

(1) Direct assistance programs. In School District of the City of Grand
Rapids v. Ball?®® and Aguilar v. Felton?’ the Court in 1985 held unconstitutional
programs in which public school districts sent public school teachers into private
sectarian schools to provide remedial and/or enrichment instruction to eligible

222 Bradfield v. Roberts, 175 U.S. 291 (1899); Tilton v. Richardson, 403 U.S. 672 (1971);
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children attending those schools. But twelve years later in Agostini v. Felton?® the
Court overturned Aguilar and this part of Ball, as well as the related parts of the
earlier decisions of Meek v. Pittenger® and Wolman v. Walter.”° Asaresult, itis
onceagain constitutionally permissiblefor public school teachersto provideremedial
and enrichment educational services to sectarian school children on the premises of
the schools they attend. Prior to 1980 in Meek v. Pittenger, supra, and Wolman v.
Walter, supra, the Court had also held unconstitutional direct aid programs that
provided instructional materials (other than textbooks) and equipment directly to
sectarian elementary and secondary schools. But in Mitchell v. Helms?! the Court
overturned those decisions and held such a program to be constitutional .

The programin Ball waslocally funded, but Aguilar involved New Y ork City’s
implementation of the federal Title | program for educationally disadvantaged
children.?? In both programstheteacherswere public school employees, theservices
were provided on the premises of the private schools, and the schoolsinvolved were
amost al pervasively sectarian. But New Y ork City’ s program included aswell an
extensivesystem of controls, including on-sitemonitoring, to ensurethat theteachers
did not engage in religious activities or religious instruction.

The Court, by identical margins of 5-4, struck down the Grand Rapids program
on the groundsit had aprimary effect of advancing religion and the New Y ork City
program for the reason it precipitated excessive entanglement between church and
state. The establishment clause, Justice Brennan wrote for the Court, “absolutely
prohibit[s] government-financed or government-sponsored indoctrination into the
beliefs of aparticular religious faith.”?** The Grand Rapids program, he said, posed
“asubstantial risk of state-sponsored indoctrination” inthreeways. The pervasively
religious nature of the schools, he asserted, might cause the teachers “to conform
their instruction to the environment in which they teach”?*; the program created a
“symbolic union of government and religion” that conveyed a message of
government endorsement of the religious faith of the aided institutions; and the
program subsidized the religious functions of the aided schools “by taking over a
substantial portion of their responsibility for teaching secular subjects.” > New Y ork
City argued in Aguilar that its system of controlsensured that its Title| program did
not have these unconstitutional effects. But without addressing that issue, the Court
held that the system of monitoring and controlsitself unconstitutionally entangled the
city with thereligious schools. Justice Brennan, again writing for the Court, said the
“detailed monitoring and close administrative contact” involved in the City’'s
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program violated an underlying objective of the establishment clause “to prevent, as
far as possible, the intrusion of either [church or state] into the precincts of the
other.”?** Notwithstanding the worthwhile social purpose of the program, he said,
it created the specter of government agents prowling the halls of religious schoolsto
ward off the “infiltration of religious thought.”

Subsequently, a magjority of the Justices on the Court expressed a desire to
reconsider these decisions,®” and in 1997 in Agostini v. Felton, supra, the Court did
so, along withitsearlier rulingson similar programsin Meek v. Pittenger, supra, and
Wolman v. Walter, supra. Each of the assumptions on which those decisions had
been based, Justice O’ Connor wrote for the Court, had been “undermined” by more
recent decisions. In Zobrest v. Catalina Foothills School District,”® she said, the
Court repudiated the notion that the placement of public employees on parochial
school groundsinevitably leadsto religiousindoctrination aswell asthe assumption
that such aplacement createsan “impermissible symboliclink” between government
and religion. In Zobrest and Witters v. Washington Department of Services for the
Blind,?® she asserted, the Court rejected the notion that “all government aid that
directly aids the educational function of religious schools” is unconstitutional.
Finally, she said, absent the assumption that public teachers in a sectarian school
necessarily pose aseriousrisk of inculcating religion, “theassumption that pervasive
monitoring of [such] teachers is required” is also no longer valid. Thus, she
concluded, the constitutionality of the programs should be evaluated under the
criterion of neutrality, i.e., whether “aid is alocated on the basis of neutral, secular
criteria that neither favor nor disfavor religion, and is made available to both
religious and secular beneficiaries on anondiscriminatory basis.” Finding the Title
| program to meet that test, she stated, “accordingly, we must acknowledge that
Aguilar, as well as the portion of Ball addressing Grand Rapids’ Shared Time
program, are no longer good law.”

Grand Rapids had also held a second program funded and operated by the city
to be unconstitutional, and that ruling was not disturbed by the Agostini decision. In
that program (the Community Education program) the city paid parochial school
teachersto provide an array of before and after school programsto the studentswho
attended their schools and imposed no restrictions regarding religious content. The
Court found the program to constitute aid to theinstitution rather than to the students
and held it to “inescapably [have] the primary effect of providing a direct and
substantial advancement of the sectarian enterprise.”

In Mitchell v. Helms, supra, the Court also overturned some of its prior
jurisprudence in the process of upholding as constitutional a federal program
subsidizing the provision of instructional materials and equipment to public and

#6473 U.S. at 413.
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private schools, 6-3. The aid at issue included such items as computers, computer
software, library books, filmstrip projectors, overhead projectors, television sets,
V CRs, maps, globes, and printers. The Court issued no majority opinion inthe case,
however. Instead, Justice Thomas, joined by Chief Justice Rehnquist and Justices
Scalia and Kennedy, held the program not to violate the establishment of religion
clause because the aid was made available to public and private schools alike on a
religiously neutral basis and was secular in content. Justice O’ Connor, joined by
Justice Breyer, concurred that the program was constitutional but on the grounds not
only that eligibility for assistance was determined on areligiously neutral basis but
also that the use of the assi stance was subject to anumber of statutory and regul atory
restrictions to secular use and there was no evidence the aid had been diverted for
religious purposes. Justices Souter, Ginsberg, and Stevens dissented on the grounds
the school swere pervasively sectarian and theaid, consequently, materially advanced
the religious mission of the sectarian schools.

In so ruling the Court overturned parts of its prior decisions in Meek v.
Pittenger, supra, and Wolman v. Walter, supra. Thereasoning of the Justicesin the
two opinions comprising the majority in Mitchell also made clear that pervasive
sectarianism is no longer deemed to be fatal to an aid program’s constitutionality.
Justice Thomas opined that so long as aid is dispensed on areligiously neutral basis
and is secular in nature, nothing in the establishment clause bars the recipient
ingtitutionfromusingit for religiouspurposes. Justice O’ Connor asserted that public
aid still had to belimited to secular usein therecipient institutions but that there was
no reason to assume that such a limitation could not be honored in religious
elementary and secondary schools. Thus, asin Agostini, she saw no reason for close
government monitoring of the institutions' use of the aid that might be excessively
entangling.

At the college level the Court, by a 5-4 margin, held in Rosenberger v. The
Rector and Visitors of the University of Virginia®* that when a public university
creates a forum for the expression of student opinions, it cannot exclude student
religious opinions. In thisinstance the University of Virginia fostered the creation
of publications by student organizations by paying their printing bills out of the
student activities fund (SAF). However, it excluded religious publications, among
others, from the subsidy, arguing that the establishment clause prohibits the funding
of such areligious activity. But the Court rejected the argument. It held the object
of the SAF to be “to open aforum for speech” and the University’ s exclusion of the
religious publication, as a consegquence, to constitute viewpoint discrimination
violative of the free speech clause of the First Amendment. The SAF was not atax
used to support a church, the Court said, but essentially amounted to areligiously
neutral fund to promote private student speech. The Court said the University’s
policy of exclusion itself threatened to violate the establishment clause because the
University would then have to scrutinize every publication and determine when its
religious content was too great. Justice O’ Connor, the decisive vote in the case,
stressed in a concurring opinion the factors that the publications were genuinely
independent of the University, that the payments were made not directly to the
sponsoring student organi zations but to the printer, that numerous publicationswere
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subsidized, and that students could, at least hypothetically, seek a refund for any
portion of their fees used for speech with which they disagreed. These factors
convinced her, shesaid, that “providing ... assistancein this case would not carry the
danger of impermissible use of public funds to endorse Wide Awake's religious

message.”

Finally, outside the school context the Court in Bowen v. Kendrick®* upheld as
facially constitutional, 5-4, provisions of the Adolescent Family Life Act??? (AFLA)
which permitted grants for pregnancy prevention and care services to adolescentsto
be madeto religious organizationsand which mandated that all grantees devise ways
of involving other organizations, including religious ones, in the delivery of such
services. The Court applied the same principles under the tripartite test asit had in
past school aid casesand held the establishment clause not to automatically foreclose
all religious organizations from participating in a publicly funded program such as
AFLA. Chief Justice Rehnquist, writing for the Court, reiterated that direct public
grants cannot be given to pervasively sectarian organizations or otherwise used for
religious purposes, but he rejected the contention that “ no grants whatsoever can be
given under the statute to religious organizations.”?*® Although holding the statute
facialy constitutional, the Court remanded the case back to the district court for
further fact-finding on whether particular grantees might have been pervasively
sectarian and whether particular grants might have been used for religious
purposes.*

(2) Indirect assistance programs. In four other decisions involving
sectarian elementary and secondary schools, however, the Court has, since 1980,
opened the constitutional door to indirect subsidies. In Mueller v. Allen,* Witters
v. Washington Department of Servicesfor the Blind,?* Zobrest v. Catalina Foothills
School District, and Zelman v. Smmons-Harris,?*the Court upheld the provision
of various forms of educational assistance to individuals on the grounds they
possessed a genuinely free choice about whether to use the assistance at sectarian or
nonsectarian schools. Mueller involved a Minnesota program permitting taxpayers
to deduct from their grossincome, up to a pre-set maximum, the expenses incurred
in sending their children to elementary or secondary school. The deduction could be
taken regardlessof whether the children attended public or private school and applied
to such expenses as tuition, textbooks, fees, and transportation. Then-Justice
Rehnquist, writing for the Court, stressed that, in contrast to the earlier indirect
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assistance programs struck down by the Court,*° the Minnesota deduction was
“available for educational expensesincurred by all parents, including those whose
children attend public schools and those whose children attend nonsectarian private
schoolsor sectarian private schools.” *° “[ A] program ... that neutrally provides state
assistance to a broad spectrum of citizens,” he concluded, “is not readily subject to
challenge under the Establishment Clause.” He stressed as well that the assistance
was extended to parents rather than directly to sectarian schools, because “[w]here
... aid to parochia schools is available only as a result of decisions of individual
parents no “imprimatur of state approval’ can be deemed to have been conferred on
any particular religion, or on religion generally.”#*

The Court’s decision in Mueller was 5-4. But in Witters v. Washington
Department of Services for the Blind the Court was unanimous in upholding as
constitutional astate vocational rehabilitation grant to ablind person who wanted to
use the grant to train for areligious ministry. Justice Marshall, who had dissented
in Mueller, made no reference to Mueller in his opinion for the Court. But he
emphasized, as had Mueller, that “[a]ny aid provided under Washington’s program
that ultimately flowsto religiousinstitutions does so only asaresult of the genuinely
independent and private choices of aid recipients.”®? “[T]he fact that aid goes to
individuals,” hesaid, “ meansthat the decision to support religious education ismade
by the individual, not by the State.”®* He also emphasized that there was no
likelihood that any substantial portion of the vocational rehabilitation grants would
be used for such religious purposes, but five Justices filed concurring opinions
making clear that they did not regard the substantiality of aid that might go for
religious purposes to be a constitutionally significant issue.

In Zobrest v. Catalina Foothills School District the Court was again sharply
divided, 5-4. The caseinvolved the provision of asignlanguageinterpreter pursuant
to the Individuals with Disabilities Education Act (IDEA)?* to a deaf high school
student who wanted to attend a Catholic school. Using the reasoning of Mueller and
Witters, the Court held the assistance not to violate the establishment clause. “The
serviceat issueinthiscase,” the Court said, “ispart of ageneral government program
that distributes benefits neutrally to any child qualifying as "handicapped’ under the
IDEA, without regard to the “sectarian-nonsectarian, or public-nonpublic nature’ of
the school the child attends.” Thus, it asserted, the presence of a sign-language
interpreter in a sectarian school isthe result not of state decision-making but stems
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fromthe* privatedecision of individual parents.” Theprovisionof “aneutral service
on the premises of a sectarian school as part of ageneral program that “isin no way
skewed towardsreligion,”” the Court concluded, “ does not offend the Establishment
Clause.”

Mueller and Witters, it should be noted, did not overturn the Court’s earlier
decisionsholding unconstitutional indirect aid to auniverseof privateelementary and
secondary schoolsthat was predominantly sectarian. As noted above, > Committee
for Public Education v. Nyquist and Soan v. Lemon had specifically reserved the
guestion addressed in Mueller and Witters, i.e., the constitutionality of assistance
made available without regard to the sectarian-nonsectarian or public-nonpublic
nature of the institutions ultimately benefitted. The critical distinction between
Nyquist and Soan, on the one hand, and Mueller and Witters, on the other, was
whether theinitial beneficiariesof thegovernment’ sassi stance possessed agenuinely
free choice about whether to use the assistance at a sectarian or nonsectarian
institution. If the government had shaped that decision by limiting the universe of
choicetoinstitutionsthat were predominantly sectarian (asin Nyquist and Soan), the
assistance, even though indirect, was found unconstitutional. If the universe of
choice was genuinely unfettered and independent, however, the assistance was
upheld, even though sectarian institutions received some, or even substantial,
economic benefit from it.

Nonetheless, in its most recent decision in Zelman v. Smmons-Harris™® the
Court narrowed the precedential scope of Nyquist and S oan and madeit significantly
easier for voucher programs to pass constitutional muster. Again by a 5-4 margin,
the Court in Zelman upheld as constitutional a program that gave low-income
children in failing public schoolsin Cleveland, Ohio, avoucher that they could use
to attend private schools in the city. More than 80 percent of the schools
participating were religious in nature, however, and as a result 96 percent of the
eligible children chose to attend such schools. But notwithstanding the
predominance of religious schools in the universe of private schools open to the
voucher children, the Court still found that the program gave the parents and their
children a*“true private choice.” In contrast to its previous decisions, the Court said
the universe of choices available to voucher children was not limited to the private
schools where the vouchers could be redeemed but included all of the educational
choices available to them in Cleveland, including various public school options.
Chief Justice Rehnquist stated for the Court:

Cleveland school children enjoy arange of educational choices: They may remain
in public school asbefore, remain in public school with publicly funded tutoring
aid, obtain ascholarship and choose areligious school, obtain ascholarship and
choose anonreligious private school, enroll in acommunity school, or enroll in
a magnet school. That 46 of the 56 private schools now participating in the
program are religious schools does not condemn it as a violation of the
Establishment Clause. The Establishment Clause question is whether Ohio is
coercing parents into sending their children to religious schools, and that

%5 See p. 52.
2% 122 S.Ct. 2460 (2002).



CRS-59

guestion must be answered by evaluating all of the options Ohio provides
Cleveland school children, only one of which isto obtain a program scholarship
and then choose a religious school .

Thus, he concluded, the voucher program satisfied the requirements of the
establishment clause. The program served the “valid secular purpose of providing
educational assistance to poor children in a demonstrably failing public school
system.” Theaid wasdistributed to theinitial recipients on areligion-neutral basis,
i.e., vouchers were available to all children in failing public schools. Finaly, the
initial recipientshad a* genuine choi ce among options public and private, secular and
religious.”

In sum, then, the Court since 1980 has validated a broader range of both direct
and indirect assistance than was thought to be constitutionally permissible prior to
1980.

(d) Governmental Solicitude for Religion. TheCourt’ sdiminution of the
protection afforded religious practicesby thefreeexercise of religion clause hasbeen
detailed in the first section above, and will not be reiterated here. As noted there,
except with respect to eligibility for unemployment benefits when thereisaconflict
between the requirements of ajob and an individual’ s religious precepts, an as-yet
undefined area of “hybrid” claims, and government actions that intentionally
discriminate against religion, the Court’ s decisions on free exercise since 1980 seem
to mean that thefree exercise clauseinterposes no barrier to governmental restriction
of religious practices through evenhanded regulations.

But seven cases during the 1980s concerned arelated dimension of thereligion
clauses, i.e., deliberate government efforts to protect individual and institutional
religiouspractices. If thefreeexercise clause doesnot mandate special protectionfor
religious practices, may government nonetheless give religion special privileges or
require private entities in society to accommodate religious practices? In its seven
decisions the Court upheld government policies that prohibit employers from
discriminating on religious grounds as well as policies that exempt religious
employers from such prohibitions. But the Court also made clear that government
cannot, in the guise of protecting religion, give religious practices an absolute
preference over other individual and societal concerns; nor may it give particular
religious groups special accommodations that may not be available to nonreligious
groupsin similar circumstances.

Four cases, in particular, illuminated the limits on what government can do to
protect religion. InLarkinv. Grendel’s Den®® the Court held unconstitutional, 8-1,
aMassachusetts statute that gave churches aveto power over the issuance of liquor
licensesto nearby enterprises. The statute provided that liquor licenses could not be
issued for enterprises|ocated within 500 feet of achurch or school “if the governing
body of such church or school fileswritten objection thereto.” Inthisparticular case
achurch near Harvard Square in Cambridge had objected to the issuance of aliquor
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license to an adjacent restaurant; and the Cambridge License Commission had, in
conformity with the statute, denied the restaurant’ s application, despite the fact that
25 establishments within 500 feet of the church aready were so licensed. Chief
Justice Burger, writing for the Court, conceded that the state had a valid secular
interest in using its zoning powers to “protect spiritual, cultural, and educational
centers from the “hurly-burly’ associated with liquor outlets.” But the means used
in this instance, he said, “enmeshe[d] churches in the exercise of substantia
governmental powers contrary to our consistent interpretation of the Establishment
Clause.” The “corerationale” of the establishment clause, he said, was to prevent
“the fusion of governmental and religious functions.” But the statute in this case
symbolically joined church and statein ajoint exercise of legidativeauthority, failed
to require that churches exercise their veto power in a religiously neutral way,
permitted religious institutions to exercise important discretionary governmental
powers, and created the danger of political fragmentation along religiouslines. For
those reasons, he concluded, the statute breached the figurative “wall of separation”
that insulates religion and government from each other.

Similarly, in Estate of Thornton v. Caldor, Inc.”® the Court struck down, 8-1,
a Connecticut statute which gave every employee an absolute right not to work on
whatever day of the week the employee designated as the Sabbath. Chief Justice
Burger, writing for the Court, said that the statute “imposes on employers and
employees an absolute duty to conform their business practices to the particular
religious practicesof theemployee”’ and “ commandsthat Sabbath religiousconcerns
automatically control over all secular interests at the workplace.” Because of the
absolute nature of that preference, he concluded, the statute had a primary effect of
advancing the religious practice of Sabbath observance in violation of the
establishment clause.

Again, in Texas Monthly, Inc. v. Bullock®® the Court struck down, 6-3, aTexas
statute that exempted only publications published or distributed by areligious faith
and advancing thetenets of that faith from the state’ ssalestax. Although none of the
four opinionsissued on the matter had the support of amajority of the Court, five of
the Justices held the establishment clause to forbid such an exclusive preference for
religious publications. Justices Brennan, Marshall, and Stevens found the
narrowness of the exemption to constitute “ state sponsorship of religiousbelief” and
to be* ablatant endorsement of religion.” Justices Blackmunand O’ Connor said that
“by confining the tax exemption exclusively to the sale of religious publications,
Texasengaged in preferential support for thecommunication of religious messages.”
Such a statutory preference, they said, was “ constitutionally intolerable.”

Finally, in Board of Education of the Kiryas Joel Village School District v.
Grumet®! the Court held unconstitutional a New York statute which sought to
accommodate the special education needs of children belonging to the Satmar
Hasidic sect by creating a public education district whose boundaries coincided with

2% 472 U.S. 703 (1985).
260 489 U.S. 1 (1989).
261512 U.S. 687 (1994).



CRS-61

the boundaries of the village inhabited by the sect. The Satmar had refused to send
their specia needs children to sites outside the village because of the “panic, fear,
and trauma” that resulted from leaving their insular community and associating with
people “whose ways were so different.” So the New York legislature adopted a
special statute creating a public school district with boundaries identical to the
Satmar villagein order to makethem eligiblefor specia education fundsto subsidize
services for their specia needs children within the village. But the Supreme Court
said, 6-3, that the statute “crosses the line from permissible accommodation to
impermissible establishment” and “violates the test of neutrality.” There was no
assurance, Justice Souter wrote for the Court, that asimilar group would besimilarly
treated in the future. The constitutional vice of the statute, he said, was that it
“single(d) out a particular religious sect for special treatment” and delegated a
significant governmental power “to an el ectorate defined by common religious belief
and practice, in amanner that fails to foreclose religious favoritism.”

But in Corporation of the Presiding Bishop of the Church of Jesus Christ of
Latter-Day Saints v. Amos®™ the Court unanimously upheld the exemption of
religious institutions from the religious nondiscrimination in employment
requirements of Title VIl of the Civil Rights Act of 1964. Title VII prohibits most
public and private employers from discriminating in their employment practices on
the grounds of race, color, national origin, sex, and religion.”® Section 702 of that
statute, however, exemptsreligiousinstitutionsfromthereligious nondiscrimination
reguirement, i.e., such institutions can discriminatein their employment practiceson
religious grounds, although not on the other prohibited grounds.®* In this case an
employee dismissed for religious reasons from ajob with a nonprofit health facility
run by the Mormon Church challenged the constitutionality of the exemption. But
the Court held it to be permissible for government “to alleviate significant
governmental interference with the ability of religious organizations to define and
carry out their religious missions.” Even though the exemption applied to all the
activitiesof religiousorganizationsand not just their religious ones, and even though
it applied only to religious organizations, Justice White wrote for the Court, it met
the requirements of the tripartite test.

Two other cases involving religious discrimination in employment were
resolved on statutory grounds. In Ansonia Board of Education v. Philbrook®® the
Court construed the reasonable accommodation requirement of Title VII not to
reguire an employer to accedeto an employee’ s preferred accommodati on but smply
to require aproffer of a“reasonable resolution of the conflict.” To effectuateits ban
on religious discrimination in employment, Title VII requires employers to
“reasonably accommodate” their employees religious observances and practices
unlessto do so causes“ undue hardship on the conduct of theemployer’ sbusiness.” 2%
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Atissueinthiscase waswhether the employer had to accept an employee’ spreferred
accommodation unless it could show that the accommodation would impose an
undue hardship. The Court held that it did not, 7-2. “By its very terms,” Chief
Justice Rehnquist wrote for the Court, “the statute directs that any reasonable
accommodation by the employer is sufficient to meet its accommodation
obligation.” %’

Finaly, in Shaare Tefila Congregation v. Cobb®*® the Court unanimously
construed a federal statute to permit a Jewish congregation to seek civil damages
from persons who had desecrated its synagogue with anti-Semitic slogans, phrases,
and symbols. Thestatutein question, adopted shortly after the Civil War, guarantees
all citizens“the sameright ... asis enjoyed by white citizens ... to inherit, purchase,
lease, sell, hold, and convey real and personal property”?* and has been construed by
the Court to prohibit private racially motivated interference with property rights.?”
Although Jewstoday are not considered a distinct race, Justice White concluded for
the Court that they are within the protection of the statute, because at the time the
statute was adopted “ Jews and Arabs were among the peopl es then considered to be
distinct races.” Thus, he said, Jews can bring suit for civil damages under Section
1982 against persons who interfere with their property rights and are motivated by
racial animus against Jews.

(e) Taxation of Religious Entities. A number of cases since 1980 have
concerned the constitutionality of various taxes imposed on religious organizations
and individuals, and in its decisions the Court has made clear that government
possesses substantial discretion in this area of the law. The Court previously had
made few foraysinto thissubject. Inthe 1940s cases of Murdock v. Pennsylvania?™
and Follett v. McCormick®”? the Court had struck down as unconstitutiona the
imposition of license and occupation taxesonitinerant evangelists. The Court found
such taxes to operate asaprior restraint on religious proselytizing and thus to “tend
to suppress’ such evangelizing, in violation of the First Amendment. Moreover, in
1970 in Walz v. Tax Commission of New York?” the Court upheld as constitutional
aproperty tax exemption afforded by New Y ork City to religious organizations, 8- 1.
Without quite saying that the exemption was constitutionally mandated, the Court
emphasized that the tax exemption of churches from property taxes created a lesser
degree of government entanglement with religion than would the contrary policy.
While a direct money subsidy might precipitate “a relationship pregnant with
involvement and ... encompass sustai ned and detail ed admini strativerel ationshipsfor
enforcement of statutory and administrative standards,” the Court said, a tax
exemption simply meansthat government “ abstains from demanding that the church
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support the state.”?"* The Court also stressed that the exemption was available not
just to religious organizations but also to property owned by hospitals, libraries,
playgrounds, scientific, professional, historical and patriotic groups, and that the tax
exemption of churches has been part of our national life since colonia times. It
concluded that “if tax exemption can be seen as th[e] first step toward
“establishment” of religion ..., the second step has been long in coming.”#®

In its more recent decisions the Court, while generally reaffirming these
precedents, has not erected any other constitutional barriers to the imposition of
general taxes on religious individuals and organizations. In United States v. Lee”"®
the Court unanimously upheld theimposition of the employer’ s portion of the Social
Security tax on an Amish employer, notwithstanding the Amish’ specific religious
belief against contributing to a public socia insurance system. Congress had by
statute exempted self-employed Amish from paying such taxes,?”” but the Court till
held the extension of the exemption to Amish employers holding such beliefs not to
be constitutionally mandated. “The tax imposed on employersto support the social
security system,” the Court said, “must be uniformly applicable to all, except as
Congress provides explicitly otherwise.”

Similarly, in Bob Jones University v. United Sates?”® the Court upheld the IRS
revocation of theincometax exemption of areligious university that, on the basis of
its religious beliefs, discriminated on the basis of race. The government has a
“fundamental, overriding interest in eradicating racial discrimination in education,”
the Court stated, and that interest “ substantially outweighs whatever burden denial
of tax benefits places on petitioners’ exercise of their religious beliefs.” %

Again, in The Jimmy Swaggart Ministries v. Board of Equalization of
California®* the Court upheld California’ simposition of general salesand usetaxes
on areligious organization’s direct and mail order sales of religious literature. The
Ministries argued that the taxes unduly burdened its ability to carry out itsreligious
ministry and created excessive admini strati ve entangl ement between government and
itself. But the Court asserted that the taxes were imposed neutrally on all retail sales
and did not single out religious activity for special and burdensome treatment. It
further asserted that any administrative burden involved in collecting and remitting
the taxes was not “constitutionally significant.”

24|, at 673.

275 |d. at 676.

276 455 U.S. 252 (1981).

217 26 U.S.C. 1402(g) (1988).
278 455 U.S. at 260.

219 461 U.S. 574 (1983).

%0 1d, at 574. Then-Justice Rehnquist dissented from the Court’s ruling that the IRS
properly imposed a racial nondiscrimination condition on the tax exemption of private
schools but agreed that such a condition did not infringe the schools' free exercise rights.
Seeid. at 622, n. 3.

281 493 U.S. 378 (1990).
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Andin Hernandezv. Commissioner of Internal Revenue?® the Court upheld as
congtitutional IRS' denial of acharitabletax deduction to members of the Church of
Scientol ogy for paymentsthey had madefor the Church* sacraments” of auditing and
training. The charitable deduction, the Court said, was only available for genuine
gifts, not for “payments made in return for goods or services’ such as the payments
for auditing and training. It said the tax code provision was neutral on itsface, was
not “born of animusto religion in general or Scientology in particular,” did not have
aprimary effect of either advancing or inhibiting religion, and required only “routine
regulatory interaction” between government and religious organizations.

Moreover, whilefinding no constitutional barriersto theimposition of taxeson
religious organizations and individuals, the Court in one decision found the
establishment clause to bar an exemption from taxation for a religious entity. In
Texas v. Bullock®™ the Court held unconstitutional, 6-3, a Texas statute that
exempted from the state’ s sales and use taxes only those periodicals and books that
promoted theteachings of areligiousfaith. Although the Justicesarticulated several
different rationales for this conclusion, a majority appeared to agree that the
establishment clause means “not only that government may not be overtly hostile to
religion but also that it may not place its prestige, coercive authority, or resources
behind a single religious faith or behind religious belief in general, compelling
nonadherents to support the practices or proselytizing of favored religious
organi zations and conveying the message that those who do not contribute gladly are
lessthan full members of the community.”?* To avoid the establishment clauseflaw
of appearing to sponsor or give preferential support to religious belief, a majority
held, atax benefit cannot be confined just to religious organizations but must flow
to a broad class of beneficiaries.

Three other tax cases the Court resolved on statutory grounds without
addressing any constitutional issues. Two involved the Federal Unemployment Tax
Act (FUTA),” which requires employers to contribute to state unemployment
insurance funds,; and both involved a provision of the Act which exempts from
coverage “(A) a church or convention or association of churches, or (B) an
organization which is operated primarily for religious purposes and which is
operated, supervised, controlled, or principally supported by achurch or convention
or association of churches.”®* The Secretary of Labor construed the legislative
history of recent amendments to FUTA to mean that church-related primary and
secondary schools were no longer exempted from FUTA by that provision and thus
were subject to the FUTA tax. But in S. Martin Evangelical Lutheran Church v.
South Dakota?®” the Court held that construction of the Act and its|egislative history
to be invalid. “The only reasonable construction of 26 U.S.C. 83309(b)(1),” the

262 490 U.S. 680 (1989).

288 489 U.S. 1 (1989).

241, at 9.

2% 26 U.S.C. 3301-3311 (1988).
2% 26 U.S.C. 3309(b) (1988).
27 451 U.S. 772 (1981).
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Court stated, “is one that exempts petitioners church-run schools, and others
similarly operated, from mandatory state coverage.”*® Subsequently, in California
v. Grace Brethren Church?@ the Court refused to reach the question of whether the
imposition of FUTA taxes on religious schools not affiliated with any church
violated the establishment clause, for the reason that the federal district court lacked
jurisdiction to decidethat issue. The Court held that the Tax Injunction Act,” which
generally bars the federal courts from enjoining the collection of state taxes where
“a plain, speedy, and efficient remedy may be had in the courts of such State,”
applied to the case, and that therefore the lower court should not have reached the
constitutional issue.

Finally, in Davis v. United States® the Court unanimously construed the tax
code not to permit the parents of two Mormon missionaries to deduct the support
they provided their sonsto enable them to serveasmissionaries. The parentsargued
that their support constituted either charitable contributions in themselves or
unreimbursed expenditures incurred in the course of their sons’ contributions of
services to the Mormon Church and thus should be deductible under § 170 of the
Internal Revenue Code.”? But the Court held that their support did not constitute a
charitable contribution, because it was not given in any legally enforceable way for
the benefit of the Church, and that they could not claim a deduction for expenses
incurred in the course of athird party’s contribution of services.

(f) Other Decisions. Of the remaining five church-state decisions by the
Court since 1980, only one was decided on the merits. Inthat case, Tony and Susan
Alamo Foundation v. Secretary of Labor,®® the Court unanimously upheld as
constitutional the application of the minimum wage and overtime provisions of the
Fair Labor Standards Act® to employees who worked in various commercial
enterprisesoperated by areligiousorganization. The Court found no exceptioninthe
Act for the commercial activities of religious or other nonprofit organizations and
held the application of the FLSA to be“fully consistent with the requirements of the
First Amendment.” Application of the FLSA neither infringed on the employees
religious convictions that they should not be paid wages for their work, the Court
said, nor did its record keeping requirements foster any excessive entanglement.
“[T]he routine and factual inquiries required by 8211(c) bear no resemblance,” the
Court stated, “to the kind of government surveillance the Court has previously held
to pose an intolerable risk of government entanglement with religion.”?*

28 |(l. at 781.

280 457 U.S. 393 (1982).

2% 28 U.S.C. 1341 (1988).

291 495 U.S. 472 (1990).

292 26 U.S.C. 170 (1988).

29 471 U.S. 290 (1985).

29429 U.S.C. 201 et seq. (1988).
2% 471 U.S. at 305.
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Two of the other cases were decided on standing grounds. In a criticaly
important decision for the Catholic Church, the Court in United States Catholic
Conference v. Abortion Rights Mobilization, Inc.? held that two institutions of the
Church that had been held in civil contempt for refusing to comply with discovery
ordersinasuit challenging their tax-exempt status coul d, even though they were non-
parties to the suit, challenge the plaintiffs’ standing to institute the suit. Originaly
filedin 1981, the suit sought an injunction directing the IRSto revoke thetax exempt
status of the United States Catholic Conference and the National Conference of
Catholic Bishops on the grounds their political activities with respect to abortion
violated § 501(c)(3) of the Internal Revenue Code.”" The two bodies had been held
in civil contempt by the district court when they refused to comply with subpoenas
from ARM seeking evidence of their activities regarding abortion, and the lower
courts had refused to allow them to challenge ARM’ sstanding to institute the suit in
contesting the contempt citation. The Supreme Court reversed and held, 8-1, that
they could do so, stating that “the subpoena power of a court cannot be more
extensive than its jurisdiction.” (On remand, afederal appellate court brought this
threat to the tax-exempt status of the Catholic Church to an end by holding that ARM
did not have standing and dismissing the suit.?%)

In Valley Forge Christian College v. Americans United for Separation of
Church and State? the Court refused, 5-4, to broaden the doctrine of standing to
permit the disposition of surplus government property to asectarian institution to be
challenged on establishment clause grounds. The transaction of concerninthiscase
was the disposition by the Department of Education of land and buildings worth
more than a half million dollars to an avowedly sectarian college, without charge.
The Court had previously held that taxpayers have standing to challenge exercises of
Congressional power under the taxing and spending clause of Articlel, 8 8, of the
Constitution that allegedly violate the establishment clause.®® But in this case it
described that exceptionto the general rule against taxpayer suitsasanarrow oneand
said it did not apply in thisinstance, because the action in question was an executive
one rather than a Congressional one and because the authorizing legislation was an
exercise of Congress power under the property clause of Article IV of the
Constitution rather than of the taxing and spending power of Articlel.

The final two cases both involved civil rights but were dismissed for
jurisdictional reasons. In Ohio Civil Rights Commission v. Dayton Christian

2% 487 U.S, 72 (1988).

27 26 U.S.C. 501(c)(3) exempts from taxation groups “ organized and operated exclusively
for religious, charitable,...or educational purposes, ...no substantial part of the activities of
which is carrying on propaganda, or otherwise attempting, to influence legislation..., and
which does not participate in, or intervene in..., any political campaign on behalf of any
candidate for public office.”

2% A bortion Rights Mobilization, Inc. v. United States Catholic Conference, 885 F.2d 1020
(2d Cir., 1989), cert. den., 495 U.S. 918 (1990).

2% 454 U.S. 464 (1982).
30 Flast v. Cohen, 392 U.S. 83 (1968).
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Schools, Inc.® the Court unanimously held that the federal courts could not
adjudicate a conflict between a state civil rights statute and a private school’s
religious belief and practice prior to the resolution of that conflict by the state civil
rights agency. At issue was a conflict between the sex nondiscrimination
requirements of an Ohio statute® and the nonrenewal by a private Christian school
of the contract of a teacher who had become pregnant, pursuant to the school’s
religious belief that mothers of preschool children should remain at home. A lower
federal appellate court had enjoined the investigation and resol ution of the matter by
the Ohio Civil Rights Commission on the grounds that the Commission’s efforts
would violate the First Amendment. But the Supreme Court held that the lower
courts should have abstained from deciding that issue. Younger v. Harris** the
Court said, established the rule that federal courts should not enjoin pending state
proceedings except in “ extraordinary circumstances,” both as amatter of comity and
out of a“proper respect for the fundamental role of States in our federal system.”
Theschool would have ampleopportunity to air itsconstitutional concerns, the Court
said, in the judicia review of the Commission’s decisions authorized by the Ohio
statute.

Finally, in Equal Employment Opportunity Commission v. Arabian American
Oil Company*** the Court held that the empl oyment nondi scrimination requirements
of Title VIl of the Civil Rights Act of 1964 do not apply to United States employers
outside the United States. A naturalized U.S. citizen claimed that he had been fired
by the Arabian American Oil Company in Saudi Arabiafor reasonsof race, religion,
and national origin, inviolation of Title VII. But the Court held that Title VIl could
apply extraterritorially only if Congresshad affirmatively expressed itsintention that
it do so, and it found the evidence that Congress had so intended “insufficient.” As
a consequence, it affirmed the lower courts’ rulings dismissing the case for lack of
jurisdiction.

Conclusion

In his Memorial and Remonstrance Against Religious Assessments, James
Madison in 1785 warned of the danger that lurked if questions of religious liberty
became “entangled ... in precedents.”*® Y et in the modern United States, where the
expansive claims and powers of government conflict virtually daily with the
requirements and expectations of one or another religiousfaith, that is exactly what
has happened. Thereligion clauses, perhaps inevitably, have become the subject of
thousands of judicia precedents.

01 477 U.S. 619 (1986).

%92 Ohio Rev. Code Ann. 4112.01(A) (Supp. 1985).
03 401 U.S. 37 (1971).

304 499 U.S. 244 (1991).

3% Madison, James, Memorial and Remonstrance Against Religious Assessments, par. 3,
reprinted as an Appendix to Everson v. Board of Education, 330 U.S. at 63.
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Whether that fact poses a danger to religious liberty is a matter of opinion.
What is clear is that on the Supreme Court the struggle over the meaning and scope
of the religion clauses has become both persistent and intense. On the one hand
standstheview that “aunion of government and religion tendsto destroy government
and to degrade religion,”® and that a “wall of separation” best servesthe interests
of both. Ontheother hand standsthe perspectivethat the rel ationship of government
and religion should be predominantly alegislative matter rather than one subject to
sweeping constitutional constraints and that government should be able, in aneutral
and nondiscriminatory manner, both to regulate religious practices and to
accommodate and even assist religiousgroups. Since 1980 the latter perspective has
come to predominate with respect to the free exercise clause, and it has made
substantial inroads with respect to the Court’ s establishment clause jurisprudence as
well.

It seemslikely that theferment onthe Court over thereligion clauseswill persist
for sometime. Only two of the Justices that sat on the Court at the beginning of the
1980s remain — Chief Justice Rehnquist and Justice Stevens, and they are polar
opposites on the interpretation of the religion clauses. But the new Justices, like
many of their predecessors, either have, or are developing, strong views on the
meaning of the clauses. Thus, the debate seems certain to continue, and likely with
vigor.

3% Engel v. Vitale, 370 U.S. at 431.
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Case Name Mar shall

Mar shall White

C(c) C

White Blackmun

1990 TERM

EEOC v.
Arabian extrater-
American Oil ritorially
Company, 499  (d)

U.S. 244

(1991)
(Title VII held not
to apply to event
in Saudi Arabia)

Applies

CRS-87

Blackmun Rehnqguist

Stevens

O’ Connor

Scalia Kennedy

Rehnquist Stevens

No Applies
extraterritorial  extrater-
application ritorially

No extra-
territorial
application (m)

Applies
extrater-
ritorially

U (d)

O’ Connor

No extra-
territorial
application

C(m)

Scalia

C C(c)

Kennedy Souter

No extra-
territorial

No extra No extra-
territorial territorial

application application application

(©)



Case Name
1991 TERM

Leev. Weisman, 505 U.S.

577 (1992) (commencement
prayer by clergyman held
unconstitutional)

International Society for
Krishna Consciousness,
Inc. v. Lee, 506 U.S. 805

(1992) (denial to religious
group of permission to solicit
fundsinairport terminal upheld
but prohibition of distribution
of religious literature held to
violate free speech clause)

(per curiam)

1992 TERM

Lamb’s Chapel v. Center
Moriches Union Free

School District, 508 U.S.
384 (1993) (denial of use of

gymnasium to show religious
film struck down)

Church of the Lukumi
Babalu Aye, Inc. v. City
of Hialeah, 508 U.S. 520

(1993) (prohibition of killing
of animals for religious
purposes struck down)

CRS-88

White Blackmun Rehnquist Stevens O’ Connor Scalia Kennedy
C U (¢ C U U C(d) U (m)

C U C(m) U C(c) C C(c)

C U C(d) U U (c) C U (c)
U(m) U U U U U(c) U(c)

U U (c) U U U U (c) U (m)

Souter Thomas

U (c) C
U (d) C
U (c) C
U U
U (c) U



CRS-89

X

Case Name White Blackmun Rehnquist Stevens O’ Connor Scalia ennedy Souter Thomas
C U (d) C (m) U U (d) C C U C

Zobrest v. Catalina
Foothills School District,

509 U.S. 1 (1993)
(provision of sign-language
interpreter to student in
sectarian school upheld)

Case Name Blackmun Rehnquist Stevens O’ Connor Scalia Kennedy Souter Thomas Ginsburg

1993 TERM

Board of Education of the U (c) C U (c) U (c) C(d) U (c) U (m) C U
Kiryas Joel Village

School District v.

Grumet, 512 U.S. 687

(1994) (statute allowing
Hasidic special education
district struck down)

Case Name Rehnquist Stevens O’ Connor Scalia Kennedy Souter Thomas Ginsburg Breyer

1994 TERM

Capitol Square Review C U (d) C(c) C(m) C C(c) C U (d) C
and Advisory Board v.
Pinette, 515 U.S. 753

(1995) (display of cross by
private group in public park
upheld)

Case Name Rehnquist Stevens O’ Connor Scalia Kennedy Souter Thomas Ginsburg Breyer




Rosenberger v. The
Rector and Visitorsof the
University of Virginia,
515 U.S. 819 (1995)

(exclusion of student religious
publication from school
subsidy held unconstitutional)

1996 TERM

Agostini v. Felton, 521
U.S. 203 (1997) (provision

of Title | services on premises
of sectarian schools upheld)

City of Boerne, Texas V.
Flores, 521 U.S. 407

(1997) (Congressheld to lack
power to enact the Religious
Freedom Restoration Act)

C U
C U
U U (c)

C(

C(m)

C (d)
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C

U (c)

C(m)

U (m)

U (d)

U (d)

C (d)

C

C

U

U (d)

U

C (d)



Case Name
1999 TERM

Santa Fe Independent
School District v. Doe,

530 U.S. 290 (2000)
(policy alowing student
elections on having prayer

at football games struck down)

Mitchell v. Helms, 530

U.S. 793 (2000)

(loan of instructional materials
and equipment to sectarian
schools upheld)

2000 TERM

Good News Club v.
Milford Central School,
533 U.S. 98 (2001)

(denial of permission to
minister to use school facilities
after the close of school for
meetings of student religious
club held unconstitutional)
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Rehnquist Stevens O’ Connor Scalia Kennedy Souter
C(d) U (m) U C U U

C U C(c) C C U (d)
U C(d) U U (¢ U C(u)

Thomas Ginsburg Breyer
C U U
C(c) U C

U (m) C U (c)



Case Name Rehnquist Stevens

O’ Connor

CRS-92

Scalia

Kennedy

Souter

2001 TERM

Watchtower Bible & C(d) U (m)
Tract Society of New

York, Inc. v. Sratton,

Ohio, 122 S.Ct. 2080

(2002) (municipal permit

requirement for religious

door-to-door solicitation
held unconstitutional)

Zdlman v. Smmons- C(m) U (d)
Harris, 122 S.Ct. 2460

(2002) (education voucher
program for studentsin
failing public schools upheld)

C(c)

U (c)

C

U

U (d)

Thomas Ginsburg Breyer
U U U (¢
C(c) U U (d)
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