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Summary

The Federal Emergency Management Agency (FEMA) has the lead federal
responsibility to help thenation preparefor and recover fromsignificant catastrophes,
including those that result from terrorist attacks. FEMA also provides planning and
preparedness aid to state and local governments and coordinates federal emergency
management activities and planning for the continuity of much of the federal
government should national security be threatened.

TheHomeland Security Act of 2002 (P.L. 107-296) transfersFEM A, along with
its assets and responsibilities, to the Department of Homeland Security (DHS). For
the most part, the mission of FEMA will be carried out within the Emergency
Preparedness and Response directorate (EPR) of DHS. The Act also transfersto the
EPR directorate specific functions of the Departments of Justice, Health and Human
Services, and Commerce. EPR will administer most policiesintended to lessen the
impact of disasters and will aid recovery when disasters occur. One significant
exception is that the Act transfers terrorism-related training and preparedness
responsibilities of FEMA’s Office of National Preparedness to the Office of
Domestic Preparedness within the Border and Transportation Security directorate.

The transfer of FEMA (along with other entities) into DHS is intended to
address homeland security deficiencies and problems. The implementation of the
legislation will present Members of the 108" Congress with the opportunity to
oversee how the Administration will resolve those problems and address related
issues. Some of those issues include the following: the coordination of terrorism
preparedness activities within DHS, the validity of the “all hazards’ concept as a
basisfor federa policy, congressional action to address the requirements of citizens
victimized by the most recent disaster in light of long-term policy concerns and
resource constrai nts, and the continued applicability of the comprehensiveemergency
management framework.

Established in 1979, FEMA administers a range of authorities that enable the
agency to serve asthe primary source of federal technical and financial assistancefor
emergency management. The authorities identified in this report have been drawn
from public sources. The report does not refer to classified authorities unavailable
tothepublic, doesnot includereferencesto temporary authoritiesthat require FEMA
to provideassistancefor specific disastersor needs, and doesnot includeinformation
on plans, regulations, or operating manuals devel oped to implement these policies.

Thisreport will be updated as significant actions pertinent to FEMA are taken
to implement or amend the homeland security legidation.
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Transfer of FEMA to the Department of
Homeland Security: Issues for
Congressional Oversight

Introduction and Background

The Federal Emergency Management Agency (FEMA), established in 1979 as
an independent agency, administers programs to reduce the loss of life and property
and to protect the Nation from al types of hazards through a comprehensive
emergency management program of mitigation, preparedness, response, and
recovery.! FEMA’s primary responsibilities include preparing the nation for
emergencies,”working to prevent disastersor to lessen their impact if they cannot be
prevented,® and coordinating federal responseeffortsafter acatastrophe overwhelms
state and local resources.”

The Homeland Security Act of 2002 (P.L. 107-296) transfers FEMA, its
responsibilities, assets, and liabilities to the Emergency Preparedness and Response
Directorate of the new Department of Homeland Security (DHS).> The transfer
affects roughly 2,600 full-time employee positions distributed among FEMA'’s
Washington headquarters, ten regional offices, and two area offices,® aswell asa
cadre of three to four thousand disaster reserve employees.” According to the Bush

! For information on the objectives of the agency see the FY 2003 strategic plan at:
[http://www.fema.gov/library/strategicplanfy03.shtm], visited Dec. 2, 2002.

2 U.S. President (Reagan), “Assignment of Emergency Preparedness Responsibilities,”
Executive Order 12656, Nov. 18, 1988, 53 FR 47491,3 CFR, 1945-1989 Comp., p. 887, as
amended by E.O. 13074.

342 U.S.C. 5170c.

442 U.S.C. 5170a. Appendix A of this report lists and describes the 13 statutes and 19
unclassified presidential directivesthat set out theagency’ smission. Other federal agencies,
such asthe Small Business Administration, the Farm Services Agency, and the Department
of Transportation also provide disaster assistance. (See CRS Report RL31125, Recovery
from Terrorist Attacks: A Catalog of Selected Federal Assistance Programs, by Ben
Canada..) Generally, onceaGovernor requestsfederal assistance, the President determines
whether amgjor disaster or an emergency declaration under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act should be issued. 42 U.S.C. 5170, 5191.

5 Section 503(1) of P.L. 107-296.

® U.S. Federal Emergency Management Agency, “FEMA Regional Offices,” at
[http://www.fema.gov/regions/], visited July 15, 2002.

" Staff in ten regional and two area offices coordinate much of the work of the agency in
the states and in the insular areas. Disaster assistance employees (DAES) are dispatched
(continued...)
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Administration, roughly 5,000 FEMA employeeswill be transferred to DHS.2 The
transfer also moves FEMA'’ s budget authority to DHS—budget authority which (in
constant 2001 dollars) hasranged from lessthan $1 billion in some yearsto over $12
billionin FY2002.°

The Homeland Security Act and FEMA . The Homeland Security Act of
2002 establishes the Emergency Preparedness and Response (EPR) Directorate
within the Department of Homeland Security (DHS).° Specific responsibilities for
EPR set out inthelegiglation for al disasters, including terrorist attacks, includethe
following:

1 help ensure the effectiveness of emergency responders;

v support the Nuclear Incident Response Team through establishing
standards and certifying when they are met, conducting training
exercises, and providing related funding to the Department of
Energy and the Environmental Protection Agency;

1 providethefederal response by managing, directing, overseeing, and
coordinating specified federal resources,

1 aid recovery;

1 build anintergovernmental national incident management systemto
guide responses,

1 consolidate existing federal response plans into one; and,

1 develop programsfor interoperati ve communicationsfor emergency
responders.™*

Toaccomplishtheseresponsibilities, thelaw transfersthefunctions, personnel,
assets, and liabilities of FEMA and other entitiesto EPR.** The Homeland Security

’(...continued)
to major disaster sites as needed. For information on the tasks performed by DAES see:
[http://www.fema.gov/ep/dae.shtm], visited November 26, 2002.

8 If the number of DAES approaches 4,000 and the number of employeesisroughly 2,600,
over 6,000 FEMA positionswould betransferred to DHS. More preciseinformation onthe
actual number of positions to be transferred may be forthcoming in 2003.

® The amount of total budget authority for FEMA largely depends on the extent of federal
disaster assistance required. Most of the funds are appropriated through supplemental
appropriations|egislation enacted as unexpected disaster relief needsarise. For background
see: CRS Report RL31359, Federal Emergency Management Agency Funding for
Homeland Security and Other Activities, by Keith Bea.

10 Sec. 501, P.L. 107-296.

1 Sec. 502, P.L. 107-296. Summary informationon TitleV, and the entitiestransferred into
the EPR Directorate, is presented in: CRS Report RS21367, Emergency Preparedness and
Response Directorate of the Department of Homeland Security, by Keith Bea, William
Krouse, Daniel Morgan, Wayne Morrissey, and C. Stephen Redhead.

12 Section 503, P.L. 107-296. The other entities transferred include the Integrated Hazard
Information System administered by the National Oceanic and Atmospheric Administration
of the Department of Commerce, the National Domestic Preparedness Office of the FBI, the

(continued...)



CRS-3

Act specifically assigns the following responsibilities to FEMA in the new EPR
directorate:

v the functions and authorities of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act;™

1 reduction of losses from all hazards “by leading and supporting the
nation in a comprehensive, risk-based emergency management
program;” and

! reepolrlsi bility for administering and revising the Federal Response
Plan.

Onefunction the Bush Administration sought to consolidatewithin FEMA, and
therefore within the EPR directorate, is federal terrorism preparedness assistance.
For years this assistance has been provided by several agencies, notably FEMA’s
Office of National Preparedness (ONP) and the Office of Domestic Preparedness
(ODP),* currently part of the Justice Department. The Act, however, does not
transfer that authority to EPR. Instead, all terrorism preparedness grant programs
will be administered by the ODP, which isto betransferred to the new department’ s
Border and Transportation Security (BTS) Directorate with expanded functions. To
ensure that the terrorism preparedness functions of BTS are coordinated with the
natural disaster preparedness functions of EPR, the Act requires ODP, “as the lead
executive branch agency for preparedness of the United Statesfor acts of terrorism,”
to cooperate “closely” with FEMA, “which shall have the primary responsibility
within the executive branch to prepare for and mitigate the effects of nonterrorist-
related disastersin the United States.”*®

Reorganization Plan. The law requires the President to submit a
reorganization plan on the transfer and consolidation of agenciesto the DHS.* The
Administration released the plan the same day the President signed the legislation
(November 25, 2002)."® According to the plan, on January 24, 2003, the President
will “begin to appoint, upon confirmation by the Senate, or transfer pursuant to the

12 (...continued)

Domestic Emergency Support Teams of the Department of Justice, and the Office of
Emergency Preparedness, the National Disaster Medical System, the Metropolitan Medical
Response System, and the National Strategic Stockpile of the Department of Health and
Human Services.

1342 U.S.C. 5121 et seq.
1 Section 507 of P.L. 107-296.

> The Homeland Security Act of 2002 provides that “those elements of the Office of
National Preparedness of the Federal Emergency Management Agency which relate to
terrorism... shall beconsolidated within” ODP. Section430(c), P.L. 107-296. ODPhas*“the
primary responsibility within the executive branch of Government for the preparedness of
the United States for acts of terrorism.”

16 Section 430(c)(6), P.L. 107-296.
7 Section 1502, P.L. 107-296, 116 Stat. 2135 et seq.
18 The plan is available at: [http://www.whitehouse.gov/], visited Nov. 26, 2002.
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transfer provisionsof the Act,” the Under Secretary for the Emergency Preparedness
and Response (EPR).* On March 1, 2003, the President will transfer FEMA (and
other specified entities) to DHS.

Theplan generally describesthefunctions of EPR and ODPintermsthat mirror
the legidative mandate. The Director of ODP reports to the Under Secretary for
BTS, must “cooperate closely” with FEMA, and supervise elements of FEMA’s
Office of National Preparedness (ONP) that relate to terrorism. The plan states that
the EPR directorate, consi stent with thelegislation, must administer and unify federal
response and recovery efforts and develop programs for interoperative
communi cations technol ogy.?

Issues for Congressional Consideration

Membersof Congress, administration officials, and analystsgenerally agreethat
several years will be required before DHS and its component parts operate in an
integrated fashion. Agency missions may be modified. The personnel of the
transferred agencies will bring different institutional cultures and operational
practicesto the new department. Operating and information systemswill needto be
integrated and modified. New communication channels will be established.*
Members of the 108" Congress will likely assess and eval uate the implementation
of the homeland security legiglation, including issues specific to the transfer of
FEMA. The four issues discussed below are among those that might be considered
during the 108" Congress.

Coordination of Preparedness Activities. For years state and local
officials, study commissions, and others have reported that federal terrorism
preparednessfunctionsareinappropriately dispersed among several federal agencies.
As a result, applicants for federal assistance have reportedly been forced to work
through amaze of bureaucracies.” Program requirements, spending limitations, and
inadequate funds have been cited as hampering the efforts of non-federal officials
to deter future attacks or lessen their impact. The consolidation of all preparedness
activitieswithin the DHS is aimed at ameliorating such problems.

Some contend that the separation of ONP functions from FEMA runs counter
to the goa of consolidating federal administrative authorities, particularly since

1 |pid, p. 2,3.
2 |hid, p.. 13-15.

2L For a discussion of the challenges involved in establishing the new department, and
suggestions for meeting those challenges, see: U.S. General Accounting Office, Mergers
and Transformation: Lessons Learned for a Department of Homeland Security and Other
Federal Agencies, GAO report GAO-03-293SP (Washington: November 14, 2002), at:
[http://www.gao.gov/new.items/d03293sp.pdf], visited Nov. 26, 2002.

2 For areport on some of the difficulties experienced by state and local officials attempting
tofundterrorismpreparednessprogramssee: Jason Peckenpaugh, “ Emergency Assistance,”
Government Executive, vol. 34, Nov. 2002, pp. 19-27.
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FEMA hasadministered grantsfor firefightersand emergency management managers
for years. On the other hand, others argue that ODP, and not FEMA, has an
established relationship with law enforcement agencies, as well asfirst responders,
by administering grants for planning assistance, equipment, and training activities
related to incidents involving weapons of mass destruction (WMD) incidents. The
Bush Administration advocated the funding of aFirst Responder Initiative, whereby
$3.5 billion would be administered by ONP for all preparedness activitiesand ODP
functions would be transferred to ONP. The 107" Congress instead opted to
maintain ODP and transfer the functions from ONP. To what extent will the new
organization help or hinder efforts to coordinate federal terrorism preparedness
efforts?

The Homeland Security Act separates terrorism preparedness functions from
thoserelated to natural disasters(see” All Hazards’ and“ Comprehensive Emergency
Management” sectionsbel ow for moreinformation onthoseissues). Sincethe 1970s
local, state and federal official shave viewed emergency management asacontinuum
of needs and action that, at an optimum, reflect coordinated action. How will the
separation of terrorism preparedness funding affect effortsto improve coordination
among emergency management community, including elected officials, planners,
administrators, and first responders?

Even though preparedness functions are separated between the EPR and BTS
directorates, the under secretaries of both entities will report to the secretary of the
DHS. Asregulations, program guidance, and policy statementsissued by both BTS
and EPR components will reflect the uniform policy of DHS, one may assume that
administrative policies will be coordinated. The Office for State and Local
Government Coordination, established in the Office of the Secretary in the
legislation, may be an important component in efforts to resolve difficulties and
ensurethat integration is achieved.” Will the DHS Secretary effectively resolve any
communication problems or implementation difficulties? How will the legislative
mandate for ODP to cooperate with FEMA be carried out?

All Hazards. The decision by the 107" Congress to separate terrorism
preparedness funding from FEMA and the EPR directorate raises the issue of
whether the all hazards concept remains a cornerstone of federal policy. For years
emergency management officials have advocated adoption of the al hazards
approach to disaster management, a principle that calls for emergency management
plans and resources to be applicable and available for al catastrophes, regardless of
cause. Whether the calamity is caused by an earthquake, terrorist attack, wind storm,
or acombination of those events, emergency management professional sexpect to use
the same resources and follow the same procedures in preparing for and managing
thecrisis.

The 107" Congress, like its predecessors, as well as the Bush Administration,
referred to the concept and expressed support for itsapplicability for the devel opment

% The Office for State and Local Coordination is charged with the oversight and
coordination of “departmental programs for and relationships with state and local
governments. Section 801, P.L. 107-296.
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of federal policy during debate on the Homeland Security Act of 2002. The
legislation requires that FEMA “protect the Nation from all hazards.”* The Bush
Administration expressed its commitment to the all hazards principle in the first
homeland security strategy by calling for creation of an “all-discipline, all-hazard
plan,” “anational incident management system to respond to terrorist incidents and
natural disasters,” and preparing the emergency response community “to deal with
all potential hazards.”? Asnoted in the first section of this report, these objectives
are reflected in the authorization language for EPR. Also, the reorganization plan
issued by the Administration the day the President signed P.L. 107-296 providesthat
the Under Secretary for EPR will be responsible for “helping to ensure the
effectiveness of emergency response providers to terrorist attacks, major disasters,
and other emergencies.”® Do Congress and the Bush Administration continue to
support the all hazards concept? If so, how will that support be reflected in the
establishment of budget priorities?

At present, few analysts appear to argue with the proposition that federa
response and emergency assi stance efforts share common el ementsregardless of the
cause of thedisaster. Some may argue, however, that terrorist attacksrequire unique
preparedness or response activities (e.g., a linkage between law enforcement and
foreign intelligence with response planning, the distribution of pharmaceutical
supplies to help victims of achemical or biological attack) that are not involved in
planning for or responding to natural disasters.”’ In an editorial that discussed the
events of September 11, one team of researchers familiar with the emergency
management field concluded as follows:

Thisdisaster event is also distinct because of the ongoing nature of the problem
and the complexity of thesituation. Thisisadisaster, overlaid with asearch and
rescue operation, overlaid with a crime scene, overlaid with threats to public
health. Our nation has never experienced such an unending and multifaceted
crisis.®

Wil obstacles confound efforts by the EPR director ate to meet the statutory mandate
since preparedness activities will be administered within BTS? Does this mandate
conflict with the decision to vest preparedness authority in ODP?  Should past
assumptions about training and response actions be modified?

24 Section 507(a)(2), P.L. 107-296.

% U.S. Officeof Homeland Security, National Strategy for Homeland Security (Washington:
July 2002), p. 42-43.

% Department of Homeland Security Reorganization Plan, (Washington: 2002), p. 14.

2" For example, SWAT team members in one city reportedly have expressed concern that
protective suits used to carry victims from a hazardous material spill “have bells that ring
if you stay still for too long. But the bells could reveal the location of SWAT members
trying to take out atarget.” Jason Peckenpaugh, “Emergency Assistance,” Government
Executive, vol 34, Nov. 2002, p. 20.

2 Lori A. Peek and James E. Beavers, “Role of the Natural Hazards and Disaster Field in
the Aftermath of September 11,” Natural Hazards Review, vol. 3, Feb. 2002, p. 3.
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History indicates that FEMA has experienced difficulty allocating resources
between national security and natural disaster needswhen disastersstrike.® Support
for the all hazards concept indicates that the policy-setting role of the federa
government in emergency management will not change. In the past conflicts have
arisen between some state and local officials and federal policymakers over
emergency management priorities and needs, most publicly in the areas of
development inflood plainsand in nuclear power. Implementation of the homeland
security legislation may once again bring those issues to the fore as state and local
officialswork with federal homeland security priorities. Asthe federal government
prepares to balance homeland security objectives with the need to manage natural
disasters, will those disagreements arise again?

Immediate Needs vs. Long Term Policy. In the aftermath of a
catastrophic disaster, the unmet needs of victims become particularly evident. The
107" Congress and the Bush Administration rapidly agreed to legislation in 2001 to
assist theairlineindustry, compensate victimsand families of victims of attacks, and
to appropriate billions of dollars after the terrorist attacks of the fall of 2001.% In
similar fashion, Congress has, at times, enacted specia legislation or stimulated
reconsideration of administrative practices to address perceived gaps in federal
policy, associated with the most current and significant disaster.®® For example,
following the Alaska earthquake of 1964, Congress enacted specia legislation to
fund urban renewal, housing assistance, and home financing needs.* Hurricane
Betsy (1965) stimul ated debate that |ed to enactment of the National Flood Insurance
Program in 1968.% While no legidative changes occurred, the debacle associated
with the response to Hurricane Andrew in 1992 |ed President Clinton and Director
JamesLeeWitt to reorganize FEM A and establish anew organizational focusfor the

agency.

During much of the tenure of the 107" Congress, the attacks of September 11
dictated much of the debate on federal emergency management policy. Those
debating the establishment of the DHS recognized, however, that terrorist attacks as

2 Appendix B of this report provides information on the history of balancing national
security priorities with responsibility for natural disaster management.

% For a list of legidation enacted in response to the terrorist attacks see:
[http://www.congress.gov/cgi-lis/bdquery], visited November 29, 2002.

3 Congress has enacted assistance legislation, or authority to settle claims against the
federal government, after certain disasters. See: CRS Report RL31464, Federal Disaster
Policies After Terrorist Strike: 1ssuesand Optionsfor Congress, coordinated by Keith Bea,
p. 11. Information on thelinkages among emergency management policy developmentsand
events, organizational changes, technological disasters, reports, and other elements are
presented: Disaster Time Line: Selected Milestone Events & U.S. Outcomes and Terrorism
Time Line: Selected Milestone Events & U.S. Outcomes, at
[http://www.disaster-timeline.conV], visited June 10, 2002.

¥ Pp.L.88-451, 78 Stat. 505-507.
% P.L. 90-448, 83 Stat. 476.
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well as natural disasters still occur and will continue to threaten the United States.®
Thewar on terrorism presentsthe United States with athreat that is potentially more
dangerous than all but the most catastrophic natural disaster. Economic instability,
the destruction of elements of representative government, and millions of liveslost
are some of the results that could result from terrorist attacks in the future. By
comparison, the effects of even the most devastating earthquake or hurricane are
most dramatically felt at the local or regional level. Wll priorities shift if another
significant terrorist attack doesnot occur ? Will compensation, assistance, or liability
protection be considered for victims of future disasters, whether or not they are
associated with attacks?

The sharp memory of the terrorist attacks of the fall of 2001 may blur as other
attacks or disasters occur. The 108" Congress will undoubtedly closely monitor
developments pertinent to significant policy changes affecting response to future
catastrophic disasters or attacks.>® Whereasthe general argument in the early 1990s
was that FEMA had given inadequate attention to natural disasters, some may
contend that disasters associated with terrorist attacks have not been given enough
attention, even after the bombings of the World Trade Center (1993) and the Murrah
building in Oklahoma City (1995), and the attacks of 2001. Conversely, some may
be concerned that attention to natural disasters will suffer. In addition, some may
guestionwhether congressional action taken after the September 11 attackswill serve
as precedent for future legislation. Some view the victim compensation legislation
enacted after the September 11 attacks as meeting a unigue need, whereas others ask
whether victims of other terrorists attacks or other types of disasters should receive
commensurate assistance.*®* Some may view the Homeland Security Act to presage
apolicy snift that resets the extent and boundaries of federal responsibility. What
effect would a possible future attack have on federal emergency management policy
and spending priorities?*

Comprehensive Emergency Management. As noted above, the
separation of terrorism preparedness functions from EPR might result in a
reexamination of the al hazards concept. In similar fashion, the concept of

% In calendar year 2002 President Bush issued 45 major disaster declarations, all of which
involved natural disasters. See: [http://lwww.fema.gov/library/diz02.shtm#diz], visited
November 29, 2002.

% Research on the sociological implications of disasters, and policies and practices that
address (or fail to address) risksis presented in: E. L. Quarantelli, Disasters Theory and
Research, (Beverly Hills, CA: Sage Publications, Ltd, 1978). Thomas E. Drabek, Human
System Responses to Disaster, (New Y ork: Springer-Verlag, 1986).

% LisaBelkin, “Just Money,” The New York Times Magazine, Dec. 8, 2002, p. 92-97, 122,
148-149.

3" One news report stated that the debate over the FY 2003 funding levels will involve a
reconsideration of emergency assistance spending, asfollows: “ The task isadifficult one,
requiring nearly $15 billion in cuts to remove spending the original FY 03 bills contained
over the administration'sregquest, counting regular appropriations, emergency spending and
highway money.” Bill Ghent, “ Senate Appropriators Plan Cutbacksin FY 03 Measures...,”
Congress Daily AM, Dec. 11, 2002, at: [http://nationaljournal .com/pubs/congressdaily/],
visited Dec. 13, 2002.
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comprehensive emergency management (CEM) may bescrutinized. Largely through
the efforts of state emergency management officials, researchers in the 1970s
devel oped the CEM concept, which identifies four phases of disaster management:
preparedness and mitigation before disasters occur, and response and recovery inthe
aftermath. Inthe decades since the devel opment of the CEM concept the emergency
management profession has evolved through policies that have been enacted to
address needs evident in each of these phases. In the past some have proposed that
all federal disaster assistance policies be administered by one department or agency.
Policymakers, however, havedisagreed, authorizing someagenciessuch asthe Small
Business Administration and the Departments of Defense and Agriculture to
implement disaster relief policiesin addition to fulfilling their regular missions.

Some may view the Homeland Security Act of 2002 as presenting DHS
administrators with an anomalous situation—requiring FEMA to carry out “its
mission to reducethelossof lifeand property and protect the Nation from all hazards
by leading and supporting the nation in a comprehensive, risk-based emergency
management program”*— but not administering terrorism preparedness activities
vested in ODP. To implement the legislation, the President’ s reorganization plan
vests primary responsibility in ODP “for the preparedness of the United States for
actsof terrorism, including ... all matters pertaining to combatingterrorism, including
training, exercises, and equipment support.* Thetext of the reorganization plan that
implementsthelegislation identifies seven primary tasksfor the EPR directorate, all
of which involve responsefunctions.* Unlikethe CEM concept, the legislation and
the reorganization plan separate preparedness activities. Members of the 108"
Congress might wish to review the CEM concept in the context of the Homeland
Security Act of 2002. Isit feasible for federal administrators to address all four
phases of emergency management? How are resources to be allocated among the
phases? What should be the areas of primary federal responsibility?

The provision adopted by the 107" Congress differs from the initial proposal
submitted by President Bush to Congressin 2002 to vest all preparedness activities
within the Office of National Preparedness (ONP) within FEMA. The FY 2003
budget President Bush submitted to Congress sought $3.5 billion for afirst responder
initiative to be administered by ONP.** Other grant-in-aid programs that provide
preparedness assistanceto state and local governmentswill remain theresponsibility
of FEMA, including grants to fire fighters, emergency management performance

% Section 507(1)(2) of P.L. 107-296.

% Department of Homeland Security Reorganization Plan, (Washington: 2002), p. 13, at:
[http://www.whitehouse.gov/], visited Nov. 26, 2002.

“0 Department of Homeland Security Reor gani zation Plan (Washington: 2002), p. 14-15, at:
[http://www.whitehouse.gov/], visited Nov. 26, 2002.

“! For background on the proposal see: CRSReport RL31475. First Responder Initiative:
Policy Issues and Options, by Ben Canada.
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grants, and hazard mitigation assistance.”” How can the separation of the programs
be managed to assure appropriate coordination?

In eval uating theimpact of the separation of terrorism preparednessgrantsfrom
FEMA, it may be useful to refer to the goals established by FEMA for the First
Responder Initiative:

1 providestatesand localitieswith the proper balance of guidance and
flexibility so that the fundsare used in thelocal areaswherethey are
needed most;

1 establish a consolidated, ssmple, and quick method for disbursing
federal assistance to states and localities;

v foster mutual aid across the nation so that the entire local, state,
federal and volunteer network can operate together seamlessly;

! create an evauation process to make sure that all programs are
producing results and to direct the allocation of future resources,
and;

v involve al Americans in programs to make their homes,
communities, state and nation safer and stronger.*®

What will be the effect of the reorganization on state and local governments which
have established state emergency management agenciesthat, like FEMA, reflect the
unified CEM concept?

“2 For information ontheseprogramssee; U.S. Library of Congress, Congressional Research
Service, Selected Federal Funding for State and Local Terrorism Preparedness, by Ben
Canada, CRS general distribution memorandum, (Washington, November 25, 2002); CRS
Report RL31227, Terrorism Preparedness. A Catal og of Federal Assistance Programs, by
Ben Canada; CRS Report RS21302, Assistance to Firefighters Program, by Len Kruger;
CRS Report RL31359, Federal Emergency Management Agency Funding for Homeland
Security and Other Activities, by Keith Bea.

43 U.S. Congress, House Committee on Appropriations, Subcommittee on VA, HUD, and
Independent Agencies, Departments of Veterans Affairs and Housing and Urban
Devel opment, and | ndependent Agencies Appropriationsfor 2003, hearing, 107" Cong., 2™
sess., March 6, 2002 (Washington: GPO, 2002), p. 7.
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Conclusion

Implementation of the Homeland Security Act of 2002 poses considerable
challenges to the administrators of the DHS. FEMA'’s existing mission and
responsibilities, set out in 13 statutesand 18 unclassified presidential directives, will
betransferred to the new department. Theincorporation of FEMA asanindependent
agency will likely ease sometransition problems asthe mission of the agency hasnot
changed, but questions might be raised during the first year of implementation. The
transfer of terrorism preparedness functions out of ONP and into the Border and
Transportation Security directorate may lead to questions about the applicability of
the comprehensive emergency management concept to the new department,
particularly if the EPR directorate’ s primary function will be response to disasters,
including attacks.
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Appendix A: Summary of FEMA Authorities

Until enactment of the Homeland Security Act of 2002, no single directive had
set out FEMA’s responsibility. Prior to 2002, 13 public laws and 18 unclassified
presidential directives directed or authorized FEMA to provide assistance in four
phasesof emergency management: preparedness, response, recovery, and mitigation.
The activities FEMA has undertaken in each of these four areas pursuant to these
authorities include the following.

Preparedness. FEMA (1) provides financial assistance for state and local
disaster planning; (2) coordinatesfederal interagency planning for disaster response
and continuity of government in the event of a federal government crisis; (3)
administers the National Defense Executive Reserve program to identify business
and government |eaders willing to volunteer for government service in emergency
situations; (4) awards grants to state and local governments for exercises and
simulations; and (5) trains first responder units (firefighters, emergency rescue,
hazardous materials teams).

Response. (1) Coordinates delivery of resources from other federal agencies
and non-federal entitiesto communities stricken by major disasters; (2) administers
fundsto nonprofit organizations that aid the homeless; (3) monitors the response of
federa interagency teams to hazardous material incidents; (4) awards funds for
response associated with storage of chemical agents; and (5) offersassistanceto state
and local officials responding to major disasters and catastrophic situations.

Recovery. (1) Providesfundstoindividualsand familiesin need of temporary
shelter or cash grants due to losses incurred in major disasters; (2) awards grants to
stateand | ocal governmentsand certain nonprofit organizationsfor thereconstruction
or repair of structures; and (3) reimburses insurance policy holders for losses from
floods.

Mitigation. (1) Assists property owners seeking to reduce future losses by
elevating, relocating, or reinforcing buildings in disaster-prone areas such as flood
plains or earthquake zones; (2) awards grants to help non-federal fire agenciesfight
wildfires before they result in more catastrophic losses; (3) publishes flood zone
maps and funds efforts to update the maps; (4) provides technical assistance and
funding for updating land use plans and building codes; and, (5) funds certain efforts
that prevent terrorist attacks (these also may be considered preparedness activities).

Theremainder of Appendix A provides summariesof and citationsto the public
laws and presidential directives that establish the mission for FEMA.
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Organizational Authorities

Federal disaster relief and emergency management policiesand responsibilities
have evolved throughout the nation’ shistory, generally increasing in complexity and
theamount of assistance provided. Before 1950 no single agency coordinated federal
emergency management (primarily disaster relief) activities. Instead, Congress
enacted ad hoc |egidlation after each major catastrophe to authorize specified federal
agenciesor officersto administer thetypesand amounts of federal disaster aid set out
in the legidation. In 1950, Congress enacted legislation that authorized the
President, on a continuing basis, to determine, within certain constraints, when
federal assistance would be made available.* The legislation set out the boundaries
of that aid by specifying categories of eligible recipients (“states and local
governments,” “ publicfacilities,” and*“ publicand privatelands’) and thetypesof aid
to be provided (federal resources, surplus property, debris clearance aid, and
emergency repairs).*

Since 1950 Congress has enacted |egislation to expand categories of federal
assistance, establish theamount of assistanceto be provided (through appropriations
aswell as authorization legiglation), and set administrative requirements for federal
and non-federal officials.* Throughout, the President has retained authority to
determine when federal assistance is to be provided.® However, responsibility for
administering federal disaster assistance agency shifted from 1950to 1978, involving
departments, the White House, and independent agencies, all with varying degrees
of authority set out in statutes and presidential directives.”® The lack of consistent
responsibility for coordinating federal aid caused problems at all levels of

“ For alist of legislation enacted from 1803 through 1943 see: Rep. Harold Hagen, remarks
in the House, Congressional Record, vol. 96, Aug. 7, 1950, p. 11900-11902.

S P.L.[81]-875, 64 Stat. 1109. The legislation authorized the President to direct federal
agencies to provide aid after a “major disaster,” defined as “any flood, drought, fire,
hurricane, earthquake, storm, or other catastrophe” that warrants federal assistance.

% Section 3 of P.L. [81]-875, 64 Stat. 1110.

" For asummary of the evolution of these authorities, see U.S. Congress, Senate Bipartisan
Task Force on Funding Disaster Relief, Federal Disaster Assistance, S.Doc. 104-4, 104th
Cong., 1st sess. (Washington: GPO, 1995), Appendix I. Issuesraised during debateonH.R.
5005, the Homeland Security Act of 2002, and the historical background relevant to that
debate are presented in the following archived CRS report available from the author: CRS
Report RL31510, Proposed Transfer of FEMA to the Department of Homeland Security, by
Keith Bea

“ For a summary of the evolution of definitions of the terms “major disaster” and
“emergency” and arelated discussion see: CRS Report RL 31464, Federal Disaster Policies
After Terrorist Strike: 1ssues and Options for Congress, coordinated by Keith Bea, pp. 14-
26.

9 For a discussion of the shiftsin administrative responsibilities see: CRS Report 78-103
(GOV), Emergency Preparedness and Disaster Assistance: Federal Organizations and
Programs, by Clark Norton (available from the author).
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government, and subsequently led to the consolidation of related functions and the
creation of FEMA in 1978.%°

Establishment as an Independent Agency. OnJunel9, 1978, President
Carter submitted to Congress Reorganization Plan Number 3 to establish FEMA >
After neither chamber passed a resolution of disapproval, the Plan took effect on
April 1, 1979.% The reorganization plan and two related executive orders that
created FEMA and transferred functions from other federal agencies including the
following provisions:

Reorganization Plan Number 3 of 1978 — Created FEMA and transferred fire
prevention, flood insurance, and emergency broadcast functions. Alsotransferredthe
National Fire Prevention and Control Administration and the National Academy for
Fire Prevention and Control to the new agency.*

E.O. 12127 — Effectuated the reorganization plan and specified that fire and
emergency broadcast authorities and functions would be transferred from the
Department of Commerce, as would flood insurance authorities held by the
Department of Housing and Urban Development (HUD).>

E.O. 12148 — Transferred additional functions from departments including
civil defensefrom the Department of Defense, federal disaster assistancefrom HUD,
federa preparedness from the General Services Administration, and earthquake
hazardsreduction from the Office of Scienceand Technology Policy. The Order also
authorized FEMA to coordinate all civil defense and civil emergency planning,
management, mitigation, and assi stance functions, in addition to dam safety, natural
and nuclear disaster warning systems, and the coordination of preparedness and
planning to reduce the consequences of major terrorist incidents. Other mandates set
out in E.O. 12148 included working with non-federal entities, assessing federal civil
defense and emergency management functions, and developing related policies.

% For example, see U.S. President (Nixon), “New Approaches to Federal Disaster
Preparedness and Assistance,” H.Doc. 93-100, 93rd Cong., 1st sess. (Washington: GPO,
1973); National Governor’s Association, 1978 Emergency Preparedness Project Final
Report (Washington: 1978), p. 394. See also [http://www.fema.gov/about/history.shtm].

*1 Pursuant to general reorganization authority granted the President in the Reorgani zation
Act of 1949, as amended (P.L. 95-17, 91 Stat. 29-35, 5 U.S.C. 901), reorganization plans
submitted to the Congress for consideration were implemented if Congress did not pass
resol utions of disapproval within sixty days. Thisreorganization authority expiredin 1984.

2 Both chambers held hearings on the plan and unfavorably reported resolutions of
disapproval. See U.S. Congress, House Committee on Government Operations,
Reorganization Plan No. 3 of 1978 (Federal Emergency Management Agency), hearings,
95th Cong., 2nd sess., June 26 and 29, 1978 (Washington: GPO, 1978), p. 168; U.S.
Congress, Senate Committee on Governmental Affairs, Reorganization Plan No. 3 of 1978
(Disaster Preparedness), hearings, 95th Cong., 2nd sess.,, June 20 and 21, 1978
(Washington: GPO, 1978), p. 47.

% 5U.S.C. Appendix.

* U.S. President (Carter), “Federal Emergency Management Agency,” Executive Order
12127, Mar. 31, 1979, 3 CFR, 1945-1989 Comp., p. 880.
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Finally, the Order mandated establishment of the Federal Emergency Management
Council, composed of the FEM A and OM B directors, and othersasdesignated by the
President.*

Homeland Security Act of 2002 — Transfers FEMA’ s director and “functions,
personnel, assets, and liabilities’ to the Emergency Preparedness and Response
(EPR) directorate of the Department of Homeland Security (DHS).>® However, not
al of FEMA’s functions will be administered within EPR. The “elements of the
Office of National Preparedness ... which relate to terrorism” are the responsibility
of the Office for Domestic Preparedness within the Border and Transportation
Security directorate.>’

Other Authorities

Inaddition to thereorgani zation plan, thetwo executive orders noted above, and
the Homeland Security Act, 27 statutes and executive orders have assigned
responsibilities to FEMA. These authorities are summarized below, grouped by
topic.

Dam Safety. National Dam Safety Program Act — Designates the Director
of FEMA to bechair of the Interagency Committee on Dam Safety. Requiresthat the
Director administer a national dam safety and research program and coordinate
activities with the states.

The Director must establish annual targets through FY 2002 for dam safety
improvements, recommend federal and non-federal roles to carry out the
implementation of the plan, and provide training and grants to the states. In
administering the grant program, the Director must contract with each state to
develop awork plan to reach performance level s set out in each contract. State dam
safety plans and programs must be reviewed and approved by the Director. The
statute authorizes the Director to establish a National Dam Safety Review board to
monitor state implementation efforts and requires that the Director submit biennial
reports to the Congress.®

*U.S. President (Carter),” Federal Emergency Management,” Executive Order 12148, July
20, 1979, 3 CFR, 1945-1989 Comp., p. 881, as amended by E.O. 12673. The Federal
Emergency Management Council provision was rescinded in U.S. President (Clinton),
“National Defense Industrial Resources Preparedness,” Executive Order 12919, June 3,
1994, 59 FR 29525, Sec. 904(8). Note: Reference in the Order to the Civil Defense Act
(CDA) of 1950 as a base for authority is obsolete. The CDA was repealed and partially
reenacted in 1994 (P.L. 103-337) when incorporated as Title VI of the Stafford Act, 42
U.S.C. 5195 et seq.

% Section 503, P.L. 107-296. Components of the Departments of Commerce, Justice, and
Health and Human Services are also transferred to EPR under this authority.

57 Sec. 430(c)(8), P.L. 107-296.
58 33 U.S.C. 467 et seq.
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Disaster Assistance. Robert T. Safford Disaster Relief and Emergency
Assistance Act —Authorizes the President to provide federa assistance for
preparedness and mitigation before disasters occur. After a major disaster or
emergency declaration is issued, requires that the President designate a federal
coordinating officer to coordinatefederal and non-federal disaster relief efforts. The
President must also ensure that supplies needed for reconstruction are available,
subject to a Governor’s request. The Act also authorizes a range of assistance to
communities, non-profit organizations, and individuals to help recovery efforts.

E.O. 12148 del egated responsibility for administering much of the Stafford Act
provisions, as amended, to the FEMA Director. Administration officials determine
which areas are included in a declaration, award grants to communities and
individual s affected by specified catastrophes, and ensure that grantees comply with
statutory requirements. TheDirector alsoischarged with responsibility for preparing
emergency response plans and administering preparedness grants to the states.

Earthquake Hazards Reduction. Earthquake Hazards Reduction Act of
1977 — Mandates that FEMA has primary responsibility for coordinating and
planning the National Earthquake Hazards Reduction program.

The Director must submit an annual program budget to the Office of
Management and Budget (OMB), ensure implementation of the program by federal
and non-federal agencies, submit plan updates to Congress, and prepare biennial
reportsto Congress. The FEMA Director must also administer grants to the states,
prepare and execute a public education program, prepare and disseminate research
on building codes, develop and coordinate the execution of federal interagency
response plans, develop ways to combine earthquake hazard reduction with similar
efforts for other hazards, and establish demonstration projects with states and
localities.

E.O. 12699 — Establishesearthquake saf ety requirementsfor federal buildings.
Requires the Director of FEMA to report to the President on implementation of the
executive order, to support the Interagency Committee on Seismic Safety in
Construction, and to collect information from other agenciesto beincluded inannual
reports to Congress.®*

E.O. 12941 — Requires that all federa agencies provide cost estimates on
mitigating seismic risks in federal buildings to FEMA. Charges FEMA with the
responsibility of notifying federal agencies of the executive order requirements and

¥ 42 U.S.C. 5121 et seq. Title VI of the Stafford Act includes civil defense (now referred
to asemergency preparedness) provisionsoriginally established in the Civil Defense Act of
1950, 50 U.S.C. App. 2251 et seq.

% 42 U.S.C. 7701 et seq.

1 U.S. President (Bush), “Seismic Safety of Federal and Federally Assisted or Regulated
New Building Construction,” Executive Order 12699, Jan. 5, 1990, 55 FR 835,3 CFR 1991,
p. 269.
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preparing reportsto Congresson seismic safety infederal buildingsand theexecution
of the executive order.®

Emergency Food and Shelter. Stewart B. McKinney Homel ess Assistance
Act of 1987, Titlel1l — Directsthe FEMA Director to constitute and serve as Chair
of the Emergency Food and Shelter Program National Board.

The Director must provide administrative support to the board as specified,
conduct annual audits, and award the full amount of appropriations to the board for
implementation of the Act.®®

Fire Control. Federal Fire Prevention and Control Act of 1974 —
Established the United States Fire Administration (USFA) in the Department of
Commerce, subsequently transferred to FEMA in Reorganization Plan No. 3 of 1978
and E.O. 12127.

The Administrator of the USFA reports to and is responsible to the FEMA
Director. The National Fire Academy within FEMA is charged with advancing
professional development of fire personnel. Its superintendent is appointed by the
FEMA Director and subject to direction of the USFA Administrator. The
Administrator overseesaprogram for testing and eval uati ng fire equi pment, operates
the National Fire Data Center, and assists states in preparing fire prevention and
control plans. The Act authorizes the Administrator to review state and local fire
prevention codes, suggest improvements, encourage owners of large properties to
prepare fire safety statements, and to organize an annual conference. The
Administrator must develop arson detection techniques, conduct studies, provide
related training, collect data, and devel op information on arson. The FEMA Director
must forward claimsfor firefighting on federal property to the Treasury Department
for reimbursement. The Director must make annual reports to Congress on fire
prevention and control. He is authorized to make grants to fire departments for
specified purposes as well as to safety organizations for burn prevention programs.
The Director must report to Congress on the results of such grants.**

Hazardous Material. Emergency Planning and Community Right-to-Know
Act of 1986 — Authorizes funds for FEMA to provide grants to state and local
governments and universities to improve emergency planning, preparedness,
mitigation, response, and recovery capabilitiesfor hazardouschemical emergencies.®

Hazardous Materials Transportation Act of 1994 — Charges the FEMA
Director, in coordination with other agency heads, with devel oping, maintaining, and
distributing a curriculum on hazardous material transportation incident response in
order to train emergency response and preparedness teams.

2 U.S. President (Clinton), “Seismic Safety of Existing Federally Owned or Leased
Buildings,” Executive Order 12941, Dec. 1, 1994, 59 FR 62545, 3 CFR 1995, p. 955.

%42 U.S.C. 11331 et seq.
8 15 U.S.C. 2201 et seq.
% 42 U.S.C. 11005.
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Also, in coordination with other agency heads, the Director monitors and
reviews pertinent response and training activities of federal agencies and provides
technical assistance. As delegated by the Secretary of Transportation, the Director
may receive and review grant applications.®

Department of Defense Authorization Act of 1986 — Authorizes FEMA to
award grants (using funds appropriated to and transferred from the Department of
Defense (DoD)) to public agencies for preparedness and response activities related
to the storage and disposal of |ethal chemical agentsheld by DoD. TheDirector must
submit annual reports to Congress on funded activities.®’

E.O. 12580— RequiresFEMA to serve onthe National and Regional Response
Teams established under the National Contingency Plan.®® Delegates to FEMA
responsibility for public comment on the plan, authority to consider revisionsto the
plan, consideration of indemnification of contractors, and consultation withthe states
on remedial actions.*®

Insurance. National Flood Insurance Act of 1968 — Asamended, authorizes
the Director of FEMA to establish and administer a national flood insurance
program.”” The Federa Insurance and Mitigation Administration (FIMA),
established in June 2001, administers the agency’ s mitigation and federal insurance
functions related to floods, including flood insurance underwriting, rate-making,
actuaria analysis, claims payment and loss mitigation.™

Interagency Committees. E.O. 12265 — Namesthe FEMA Director to the
interagency committee on consumer affairs.”

E.O. 12661 — Names the FEMA Director to the Interagency Group on
Countertrade to implement provisions of the Omnibus Trade Act with regard to
international trade policy.”

% 49 U.S.C. 5115, 5116.
50 U.S.C. 1521(c).

% The National Oil and Hazardous Substances Pollution Contingency Plan sets out
procedures to be followed in responding to discharges of contaminants. See 40 CFR 300.

% U.S. President (Reagan), “ Superfund Implementation,” Executive Order 12580, Jan. 23,
1987, 3 CFR 1945-1989 Comp., p. 817, as amended by E.O. 12777, 13016. See aso
President’s memorandum of August 19, 1993, 52 FR 2923, 3 CFR, 1994, p. 767.

042 U.S.C. 4011 et seq.
"> Rawle King of the Government and Finance Division, CRS, contributed to this entry.

2U.S. President (Carter), “ Federal Consumer Programs,” Executive Order 12265, Jan. 15,
1981, 46 FR 4665, 3 CFR, 1945-1989 Comp., p. 313, as amended by E.O. 12160.

#U.S. President (Reagan), “ Implementing the Omnibus Trade and Competitiveness Act of
1988 and Related International Trade Matters,” Executive Order 12661, Dec. 27, 1988, 54
FR 779, 3 CFR, 1945-1989 Comp., p. 299, as amended by E.O. 12697, 12716.
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E.O. 12788 — Names the FEMA Director to the interagency Economic
Adjustments Committee related to military base closures.”

E.O. 12816 — Names the FEMA Director to the interagency committee on
administrative management.”

E.O. 13151 — Namesthe FEMA Director to theinteragency committee charged
with development of the Global Disaster Information Network.”

E.O. 13228 — Namesthe FEMA Director to the Homeland Security Council.”’

National Security. National Security Act of 1947 — Authorizesthe FEMA
Director to appoint and fix the compensation of personnel and to use federal
resources to advise the President with regard to the coordination of military,
industrial, and civilian mobilization at times of war. Policies and programs
administered by the Director would address: the effective use of labor, natural, and
industrial resources; thecoordination of federal activitiesconcerning the procurement
and distribution of military or civilian supplies; the relationship of supplies to
requirements for resources and facilities; the establishment and conservation of
strategic and critical reserves, and, the relocation of government and private sector
activities to ensure continued operation and national security.”

Defense Production Act of 1950 — Authorizesthe FEM A Director to coordinate
federal agencies decisions concerning the construction of government-owned
facilities, or the provision of federal assistance for other facilities, and to ensure the
dispersal of such facilitiesin the interest of national defense.”

Defense Against Weapons of Mass Destruction Act of 1996 — Authorizes the
Director of FEMA to coordinate efforts with other federal agency heads to provide
training to civilian personnel who must respond to the use or threatened use of
weapons of massdestruction (WMD). Requiresthe FEMA Director, in consultation
with other agency heads, to incorporate guidance in federal response plans and
programs on the use of an Armed Forces domestic terrorism rapid response teamin
emergencies that involve such weapons.

" U.S. President (Bush), “ Defense Economic Adjustment Program,” E.O. 12788, Jan. 15,
1992, 57 FR 2213, 3 CFR, 1993, p. 273.

> U.S. President (Bush), “Management Improvement in the Federal Government,” E.O.
12816, Oct. 14, 1992, 57 FR 47562, 3 CFR, 1992, p. 313.

6 U.S. President (Clinton), “Global Disaster Information Network,” E.O. 13151, Apr. 27,
2000, 65 FR 25619.

"U.S. President (Bush), “ Establishing the Office of Homeland Security and the Homeland
Security Council,” E.O. 13228, Oct. 8, 2001, 66 FR 51812.

850 U.S.C. 404, 405.

" Asamended by the Defense Production Act Amendmentsof 1992, P.L. 102-558, 106 Stat.
4201, 50 U.S.C. App. 2062.
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The FEMA Director also works with other agency heads in testing and
improving responses to emergencies involving nuclear, radiological, chemical, and
biological weapons. The FEMA Director compilesand maintainsamaster inventory
of federal equipment and assets that could be used to assist non-federal entities
involved in responding to WMD emergencies, and incorporates guidance on
accessing and using equipment in response plans. The FEMA Director also
mai ntai ns adatabase on chemical and biological agentsto be accessed by federal and
non-federal government officials and serves on the Committee on Nonproliferation
within the National Security Council.®

E.O. 10789 — Authorizesthe Director of FEMA to issue contractsfor services
and property considered necessary or appropriate for purposes of national defense.®

E.O. 12472 — Established the National Communications System and requires
the FEMA Director to consult with the President, the National Security Council
(NSC), and otherson emergency tel ecommunicationsmatters, including preparedness
for attack.

Other agency heads consult with the FEMA Director to ensure that National
Communications System activities are coordinated with federal emergency
management responsibilities. The FEMA Director operates and maintains
telecommuni cations services, workswith non-federal entitiesto ensurethat plansand
procedures comply with federal plans and national security and emergency
preparedness requirements, and oversees, in conjunction with the Federa
Communications Commission, the Emergency Broadcast System.®

E.O. 12656 — Requires the FEMA Director to advise the NSC and the
Homeland Security Council (HSC) on national security emergency preparedness
matters including mobilization, civil defense, continuity of government and
technological disasters.®

The Director helps implement and manage processes established by the
President for the NSC and the HSC, as well as implementing, coordinating (with
federal and non-federal entities), and reporting on national security emergency
preparedness policy. All federal agency heads consult and coordinate with the

850 U.S.C. 2312.

8 U.S. President (Eisenhower), “Authorizing Agencies of the Government to Exercise
Certain Contracting Authority in Connection with National Defense Functions and
Prescribing RegulationsGoverning the Exerciseof such Authority,” ExecutiveOrder 10789,
Nov. 14, 1958, 3 CFR, 1945-1989 Comp., p. 832, as amended by Sec. 5-204, E.O. 12148.

8.S. President (Reagan), “ Assignment of National Security and Emergency Preparedness
Telecommunications Functions,” Executive Order 12472, Apr. 3, 1984, 49 FR 13471, 3
CFR, 1945-1989 Comp., p. 946. Note: Reference in the Order to the Civil Defense Act
(CDA) of 1950 as a base for authority is obsolete. The CDA was repealed and partially
reenacted in 1994 (P.L. 103-337) when incorporated as Title VI of the Stafford Act, 42
U.S.C. 5195 et seq.

8 U.S. President (Bush), “Executive Order Establishing Office of Homeland Security,”
Executive Order 13228, Federal Register, vol. 66, Oct. 8, 2001, p. 51812-51817.
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Director to ensure that activities and plans are consistent with NSC guidelines and
policies. The Director consults with specified officials to develop and coordinate
emergency preparedness planning in matters related to the following:

agriculture;

industrial development;

enemy attack estimates;

hazards from nuclear weapons and related resources,

|abor;

plansfor civilian and military support needs during national security

emergencies,

1 dissemination of emergency preparedness material during such
emergencies,

v civil defenseinformation related to emergency human services; and,

1 transportation preparedness planning.

In addition to consulting with other agency heads, the FEMA Director has lead
responsibility for coordinating federal national security emergency preparedness
programs and plans, guiding non-federal entities in emergency preparedness
planning, and providing assessments to the President on such capabilities. The
Director develops and coordinates civil defense programs, and provides advice on
civil emergency planning. He also supports federal agency heads to engage in
preparedness planning, including shelter management in the event of attack.®

E.O. 12742 — Authorizesthe FEMA Director to issue regulations concerning
the mobilization of industrial resources necessary for national security requirements.
Provides the Director authority to amend or revoke certain administrative actions
issued pursuant to the Defense Production Act of 1950, as amended. Proposed
agency regulations must be coordinated by the Director with appropriate agencies.®

E.O. 12919 — Mandates that the FEMA Director advise the NSC on national
security resource preparedness matters, coordinate plans and programs associated
with authorities delegated in the executive order, establish procedures to resolve
conflicts, and report to the President on related activities. Agency delegation of
authorities must be furnished to the FEMA Director. Also, the FEMA Director is
to coordinate the National Defense Executive Reserve program to ensure that, in the
event of an emergency, trained personnel are ready to assume federal executive

8 U.S. President (Reagan), “Assignment of Emergency Preparedness Responsibilities,”
Executive Order 12656, Nov. 18, 1988, 53 FR 47491,3 CFR, 1945-1989 Comp., p. 887, as
amended by E.O. 13074. Note: Reference in the Order to the Civil Defense Act (CDA) of
1950 as a base for authority isobsolete. The CDA was repealed and partially reenacted in
1994 (P.L. 103-337) when incorporated as Title VI of the Stafford Act, 42 U.S.C. 5195 et
seg.

& U.S. President (Bush), “National Security Industrial Responsiveness,” Executive Order
12742, Jan. 8, 1991, 56 FR 1079, 3 CFR, 1992, p. 309.
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positions, if needed. Other agency heads are required to consult with the FEMA
Director to identify labor and manufacturing information needs.®

E.O. 13231 — Established the President’s Critical Infrastructure Protection
Board to ensure protection of information systems for critical infrastructure for the
telecommunications, financial services, and utility sectors, among others. The
Director of FEMA serves on the Board.?’

% U.S. President (Clinton), “National Defense Industrial Resources Preparedness,”
Executive Order 12919, June 3, 1994, 59 FR 29525, 3 CFR, 1995, p. 901.

8 U.S. President (Bush), “Critical Infrastructure Protection in the Information Age,” E.O.
13231, Oct. 16, 2001, 66 FR 53063.
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Appendix B: All Hazard Policies

Federal All Hazard Developments

Background. Theintegrationof all of FEMA’sfunctionsinto DHS arguably
isconsistent with the original intent behind the establishment of FEMA in 1978. As
envisioned by the Office of Management and Budget (OMB) team charged by
President Carter with designing the initial framework for the agency, three “major
components of the total civil emergency preparedness and response activity” were
identified asfollows:

(1) War-related measures (or national security measures) such as civil defense,
continuity of government, and resource management measures—the latter
including industrial mobilization, materials stockpiling and economic
stabilization planning. (2) Disaster preparedness and response measuresrelated
mainly to natural disasters. (3) An intermediate category of civil emergency
preparedness and response measures, not necessarily related either to wartime
contingencies or to natural disasters, but related to man-made situations such as
threats or acts of terrorism, peacetime nuclear emergencies, or critical shortages
or disruptions of essential resources or servicessuch as petroleum, electricity, or
transportation.®

The authors of an OMB study on the reorganization proposal concluded asfollows:

[F]ederal emergency preparedness functions not related to war or to natural
disaster are assuming increasing importance ... this new range of problems and
potential problems, including threats or acts of terrorism, peacetime nuclear
emergencies, critical shortages of vital supplies such as petroleum, and
disruptions of essential services such as electricity or transportation, have
demanded increasing federal attention.... There appearsto be amplejustification
for taking into account crises and emergencies of non-war and non-natural
disaster origin in designing an improved overall organization for federal civil
emergency preparedness and response.®

Oneteam of authorswho examined the issue shortly after FEM A’ s establishment in
the early 1980s concluded, on the other hand, that distinctions should be drawn
among types of disasters, asfollows:

Thehazardsof technol ogy pose different managerial problemsthanthosearising
from nature .... Natural hazards tend to have relatively well-understood “ hazard
chains’... making opportunities for control intervention relatively clear; the
hazard chains for technological hazards, by comparison, are often poorly

8 U.S. Office of Management and Budget, President’s Reorganization Project: Federal
Emergency Preparedness and Response Historical Survey (Washington: 1978), pp. 1-2.

8 .S. Office of Management and Budget, Federal Emergency Preparednessand Response
Historical Survey (Washington: unpublished, 1978), pp. 60, 65.
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understood, particularly when the consequences are chronic and the sources of
exposure multiple.®

Others may contend that developments in research and technology ease some
of these difficulties. For example, researchers and administrators in Indiana have
developed a process (the vital issues process, or VIP) that integrates data and
resources that could be used to identify losses, casualties, and response needs in
disasters caused by nature (tornado), terrorist attack (destruction of a bridge with
explosives), or infrastructurefailure (transformer failurethat resultsin transportation
and power disruptions).™

While the all hazards concept may continue to be the approach that is to be
followed after FEMA isincorporated into the DHS, lessons from the past indicate
that balancing resources and activities between attack and natural disasters may be
difficult to achieve. The development of the “dual use” concept during the Reagan
Administration may be of particular relevanceto the new homeland security mission.
Dual useis similar to the all hazards concept—that federal funds could be used for
natural hazards as well as those associated with enemy attack.

Dual Use. Throughthe 1970sthe concept of dual use gained acceptance asthe
perception of threats changed and federal resources stimulated state and local
planning efforts.®? In 1976 Congress enacted legislation that authorized statesto use
civil defense funds for planning associated with all disasters, not just those caused
by attacks.®* The debate over priorities continued, and in 1981 Congress amended
the Civil Defense Act of 1950 to authorize states to use civil defense funds for
natural disastersaslong assuch usedid not detract from “ attack-related civil defense
preparedness.”*

Concerned with perceived threats from the Soviet Union, the Reagan
Administration requested increased fundsfor civil defense preparednessand required
that FEMA emergency preparedness grants be used by states and localities to make
preparations for nuclear war. FEMA issued nationa planning objectives and
operational standardsto befollowed by applicantsfor federal civil defensegrants, the

% Roger E. Kasperson and K. David Pijawka, “Societal Response to Hazards and Major
Hazard Events. Comparing Natural and Technological Hazards,” Public Administration
Review, vol. 45, Jan. 1985, p. 8.

% Nasim Uddin, P.E. and Dennis Engi, “ Disaster Management System for Southwestern
Indiana,” Natural Hazards Review, vol. 3, Feb. 2002, pp. 19-30.

%2 GAO attributed the promotion of the dual use concept in the 1970s, along with the
availability of federal funds, asa catalyst for the development of state and local emergency
preparedness activities. U.S. General Accounting Office, Satement of Fred J. Shafer,
Director, Logistics and Communications Division Before the Subcommittee on Military
Installationsand Facilities, House Committee on Armed Services(NTISDocument 100115:
Feb. 7, 1977), p. 9.

% PL.94-361, 90 Stat. 931.
% P.L.97-86, 95 Stat. 1112.
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primary source of federal emergency management assistance. Assummarized by the
FEMA General Counsel:

Thedligibility of stateand local governmentsto receivefederal financial support
for salaries and administrative expenses under Section 205 and other forms of
financial and technical support under the [Civil Defense] Act, will be
conditioned upon a determination by FEMA that state and local civil defense
plans meet and are consistent with minimum standards and criteria, and that
prescribed goals for the civil defense program are adequately addressed in such
plans.®®

The priority given by the Reagan Administration to nuclear preparedness was
not accepted by some state and local officials, who argued that natural disasters, not
nuclear attack, were the primary threats to the population.*® Municipalities held
public hearings, some local officials refused to take steps recommended by FEMA,
and ordinances in opposition to the plan were passed.”” One author explored the
evolution of emergency management organizational plans and authorities over the
decades| eading to theestablishment of FEM A and summarized thelack of consensus
on the balancing of priorities among all hazards as follows:

Rather than saying that natural disaster activities have been
deemphasized in the new agency, it is probably more correct to say
that they have been overshadowed by other agency priorities. The
latter include power plant-accident response planning and exercises,
and nuclear attack-related civilian protection planning. A key aspect
of the civilian protection effort is proposed increases in the level s of
funding for planning evacuation of “risk areas’ in the event of an
imminent nuclear attack. The extent to which that emphasis detracts
from natural disaster planning and preparedness depends to a large
degree on the validity of the “dual use” concept. Some argue that
civil defenseactivitieshave substantial spin-offsfor building capacity
to plan for and respond to other than attack-rel ated disasters. Suffice
it to note that there is considerable difference of opinion among
disaster experts about the validity of that argument.*®

% Memorandum for the FEMA Office of Public Affairs from George W. Jett, General
Counsel for FEMA, May 7, 1981.

% See, for example: Jennifer Leaning and others, “ Programs for Surviving Nuclear War: A
Critique,” Bulletin of the Atomic Scientists, vol. 39, June/July 1983, pp. 1S-16S.

A summary of the debate is presented in: Michael Reed, “ Coast-to-Coast Protests Greet
Reagan’ s Civil Defense Buildup,” National Journal, vol. 14, March 27, 1982, pp. 554-556.

% Peter J. May, Recovering From Catastrophes: Federal Disaster Relief Policy and Politics
(Westport, CT: Greenwood Press, 1985), p. 62.
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Reagan administration officials and some state officials debated the issue for
years, with two states (Washington and Oregon) foregoing federal funding.* The
debate eventually was resol ved through congressional action that amended the Civil
Defense Act of 1950 to include the all hazards concept.'® This legislation defined
“hazard” asan “emergency or disaster” caused by anatural disaster or an accidental
or “man-caused” event.

Administrative Ramifications. The task of administering the all hazards
concept influenced organizational decisions within FEMA. Through the 1980s its
national security programs were administered by a unit separate from the others
responsible for natural disaster management. This led to an apparent inequity of
resources and attention within the agency and contributed to perceived failureswhen
the agency was challenged by the task of assisting the State of Florida when
Hurricane Andrew devastated south Floridain 1992.

While fewer than 10 deaths were attributed to Hurricane Andrew, the property
damage exceeded $20 billion, and days elapsed before essentia services were
systematically provided to victims. During this time broadcast and print media
reported on deficient response operations. According to former Director Witt, the
“intention to have FEMA as the one focal point for emergencies was subsumed,
during the 1980's, by FEMA’s civil defense component. This helps to explain the
lackluster responses to Hurricanes Hugo and Andrew.”!% (Subsequent
investigations revealed that, in addition to failures within FEMA, problems at the
state and local levels compounded the difficulties.’® ) While natural disaster and
national security functions were organizationally united within FEMA, there was
little interaction between those concerned with national security and those
administering disaster assistance. A mgor cause of the problem, concluded the
National Academy of Public Administration, was the development of “stovepipe”
cultures within FEMA, particularly between the national security directorate and
other offices. '™

% For exampl e, the Governors of Washington State and Oregon expressed oppositionto “the
federal government’ s* nuclear war or nothing’ attitudein planningfor disasters. See: Office
of the Governor, State of Washington, News Release, “Gardner Lauds Goldschmidt on
FEMA Decision,” Oct. 28, 1988.

0P . 103-160, 107 Stat. 1963. The provision is currently codified at 42 U.S.C. 5195a.

101 James Lee Witt and Associates, Department of Homeland Security and FEMA
(Washington: 2002), unpublished. Notethat in additionto difficultieswith the management
of FEMA resources, considerable information is available on thefailures of state and local
governments, land use patterns, and other factors that contributed to the response to
Hurricanes Hugo and Andrew.

102 Seer Governor’s Disaster Planning and Response Review Committee, Final Report,
(Tallahassee, FL: 1993).

103 National Academy of Public Administration, Coping with Catastrophe: Building an
Emer gency Management Systemto Meet People' sNeedsin Natural and ManmadeDisasters
(Washington: 1993), p. 41
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Subsequent to Hurricane Andrew, questions about deficient administrative
practices led to considerable congressional opposition to FEMA’s emphasis on
national security events. SomeMembersargued that FEMA’ sprioritieswere skewed
too heavily toward thethreat of enemy attack and should be reoriented toward natural
disasters. As summarized by the chair of the Senate committee that investigated
FEMA'’ s response to Hurricane Andrew:

We are no longer fighting the Cold War. That is history. But recent reportsin
the mediahave indicated that during the Cold War, FEMA spent amuch greater
proportion of itsfunds on nuclear war preparednessthan natural disaster relief....
I think itistimefor that to change... | think we must change FEM A’ sfocusfrom
nuclear attack to civil emergencies and natural disasters.®

This viewpoint was reflected by legislation reported by the Senate committee that
“natural disasters should once again be FEMA’s top priority.”** While Congress
did not enact legislation to reorganize FEMA or significantly modify itsmission, it
did agree to reconsider the balance of priorities between natural disasters and civil
defense. The provisions of the Civil Defense Act of 1950 were repealed, enacted as
a“restatement,” and incorporated into the Stafford Act as* emergency preparedness”
authority.'® Whereas civil defense and national security had overshadowed natural
disastersin FEMA during the 1980s, the | atter became the dominant policy direction
in the 1990s.%” The emphasis on natural disasters was solidified with enactment of
the Disaster Mitigation Act of 2000, the purpose of which was*“to reduce the loss of
lifeand property, human suffering, economic disruption, and disaster assistance costs
resulting from natural disasters.”® The legislation did not address civil defense,
national security, or terrorist threats.

Current Perspectives. Monthsbeforetheterrorist attacks of September 11,
the Bush Administration indicated that the national security functions of FEMA
would be renewed. On May 8, 2001, President Bush directed FEMA to creste an
Office of National Preparedness (ONP) to coordinate “all federal programs dealing

104 'U.S. Congress, Senate Committee on Governmental Affairs, Rebuilding FEMA:
Preparing for the Next Disaster, hearing, 103rd Cong., 1st sess, May 18, 1993
(Washington: GPO, 1994), p. 2.

105 Y.S. Congress, Senate Committee on Governmental Affairs, Federal Disaster
Preparedness and Response Act of 1994, report to accompany S. 1697, 103rd Cong., 2nd
sess., S.Rept. 103-400 (Washington, GPO: 1994), p. 17.

106 p) . 103-337, 108 Stat. 3100-3111.

197 Note that some interest remained keeping attack-related functions as well as natural
disastersin FEMA’s mission. The National Defense Authorization Act for FY1994, P.L.
103-160, called upon the President to strengthen planning by FEMA “and other appropriate
federal, state, and local agencies’ for development of a detection, warning, and response
capability for terrorist attacks and emergencies or disasters involving chemicals or disease
outbreaks. 50 U.S.C. 1522 note

1% p] . 106-390, 114 Stat. 1553.
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with weapons of mass destruction consequence management.”'® The new office,
said the President, was also to “work closely with state and local governments to
ensure their planning, training, and equipment needs are addressed.” Accordingly,
FEMA director Joe M. Allbaugh implemented the directive on June 5, 2001, when
he announced a functional realignment of FEMA, which combined offices
administering disaster preparedness, relief, and mitigation programs; created the
ONP; andtransferred to ONPthe national security andinformation security functions
that had been the responsibility of other FEMA offices™® The national security
function not only was restored as a major unit in FEMA, it was given considerable
and higher visibility with the creation of the ONP.

Following the attacks of September 11, attention turned to the establishment of
a homeland security department. As aresult, debate over the all hazards concept
revived. The Bush Administration proposed that the new department, “building on
the strong foundation already laid by FEMA, will lead our national effortsto create
and employ a system that will improve our response to all disasters, both manmade
and natural .”

Not all agreed with the proposal. Some Members of Congress agreed with the
former director of FEMA, James Lee Witt, who opposed the consolidation of all of
FEMA into DHSonthegroundsthat thelegidation should* separate FEM A’ snatural
disaster responsibilities from its national or homeland security responsibilities.” 2
To this end, former Director Witt contended that “FEMA’s Office of Nationa
Preparedness and all national security related programs should be moved to the
Department of Homeland Security, but the rest of FEMA should be left in place as
an independent agency.”**® Support for this position was evident from some
Members of Congress. For example, the House Committee on Transportation and
Infrastructure reported out the bill with FEMA'’s status as an independent agency
intact.

According to coverage of the Committee's proceedings, Members were
concerned that some of FEMA'’ s functions, such as search and rescue and disaster
relief, would be compromised by the incorporation of the agency into DHS.*** This
view apparently carried the day, asthe Homeland Security Act of 2002 separated the

109 “ President Bush on Domestic Preparedness Against Weapons of Mass Destruction,”
available on the FEMA website at [http://www.fema.gov/nwz0l/nwz01_33.shtm], visited
Jan. 24, 2001.

110 Y.S, Federal Emergency Management Agency, Functional Realignment, memorandum
from Director Allbaugh to FEMA employees, June 5, 2001.

1 y.S. Office of Homeland Security, National Strategy for Homeland Security
(Washington: 2002), p. 41.

12 James Lee Witt and Associates, Department of Homeland Security and FEMA
(Washington: 2002), unpublished.

3 1bid.

U4 For a summary of the committee markup and discussion of the issue see:
[http://nationaljournal .com/members/markups/2002/07/200219211.htm], visited Nov. 26,
2002.
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functions of ONP from FEMA and the Emergency Preparedness and Response
Directorate and placed them within the Office of Domestic Preparedness, part of the
Border and Transportation Security Directorate.



