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Defense Cleanup and Environmental Programs:
Authorization and Appropriations for FY2003

Summary

The Department of Defense (DOD) administers five environmental programs
in response to various requirements under federal environmental laws. These
programs include environmental cleanup, environmental compliance, pollution
prevention, environmental technology, and conservation. Additionally, the
Department of Energy (DOE) isresponsiblefor managing defense nuclear wasteand
cleaning up contaminated nuclear weapons sites. The Administration requested a
total of $11.17 billion for these programs in FY 2003, about $390 million more than
the FY 2002 funding level of $10.78 billion. Some of the ongoing issues associ ated
with these programs are the adequacy, cost, and pace of cleanup, whether DOD and
DOE adequately comply with environmental |aws and regulations, and the extent to
which environmental requirements encroach upon military readiness.

TheNational Defense Authorization Act for FY 2003 (P.L. 107-314, H.R. 4546)
authorizes atotal of $1.32 billion for environmental cleanup at current and former
military installations. It also authorizes$565 million for base closure activities, most
of which would be used for cleanup. As in past years, funding is authorized for
DOD'’s other environmental activities as part of the accounts for Operation and
Maintenance, Procurement, and Research and Development. Thelaw a so authorizes
$6.76 billion for DOE's defense nuclear waste management and cleanup
responsibilities. Inadditionto funding, thelaw containsseveral other environmental
provisions, including an interim exemption from the Migratory Bird Treaty Act for
military readiness activities.

Actionisalso completeonthe Department of Defense AppropriationsAct (P.L.
107-248, H.R. 5010), which provides $1.31 billion for environmental cleanup at
current and former military installations. The Military Construction Appropriations
Act for FY 2003 (P.L. 107-249, H.R. 5011) provides $561 million for base closure
activities, most of which would be used for cleanup. As in defense authorization
legislation, funding for DOD’s other environmental activities will come from the
accounts for Operation and Maintenance, Procurement, and Research and
Development. The 107" Congressdid not finalize action on FY 2003 appropriations
for DOE’s defense nuclear waste management and cleanup responsibilities. A
continuing resolution (P.L. 107-294) provides funding for these activities at the
FY 2002 funding level of $6.49 billion through January 11, 2003. Further action on
FY 2003 appropriations is expected early in the 108" Congress.

Other relevant legislation was introduced in the 107" Congress that was not
enacted, or incorporated into other legislation, prior to adjournment. These bills
addressed avariety of environmental issuesrelated to military activities. Amongthe
issues were underwater cleanup of unexploded ordnance, protection of endangered
species on military lands, environmental compliance, reform of Superfund cleanup
requirements, military response to environmental emergencies abroad, storage and
use of mercury, regulation of air pollution from military aircraft, and use of depleted
uranium munitions. A similar body of legislation may be considered during the 108"
Congress. Thisreport will be updated as relevant developments occur.
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Defense Cleanup and Environmental
Programs: Authorization and
Appropriations for FY2003

Introduction

The Department of Defense (DOD) administers five environmental programs
that address the cleanup of past contamination on military installations, compliance
with environmental laws that apply to ongoing military operations, pollution
prevention, environmental cleanup and waste management technologies, and the
conservation of military lands. In addition to DOD’s environmenta programs, the
Department of Energy (DOE) isresponsiblefor managing defense nuclear waste, and
cleaning up contaminated nuclear weapons sites. The Environmental Protection
Agency (EPA) and the states provide oversight to enforce applicable laws. Some of
the ongoing issues are the adequacy, cost, and pace of cleanup, whether DOD and
DOE adequately comply with environmental laws, and the extent to which
environmental requirements restrict military readiness.

Congress authorizes defense-related environmental programs in the annual
authorization bill for National Defense, but it funds these programs under three
appropriations bills. Cleanup activities at currently active and former military
installations, environmental compliance, pollution prevention, environmental
technology, and conservation primarily receive funding in the annual appropriations
bill for the Department of Defense, but cleanup at base closure sitesisfunded in the
annual appropriations bill for Military Construction. DOE’'s cleanup and
management of defense nuclear wasteisfunded in the annual appropriations bill for
Energy and Water Devel opment.

Figure 1 provides a funding history since FY1990. For FY2003, the
Administration requested $11.17 billion for all defense-related environmental
programs, about $390 million morethan the FY 2002 funding level of $10.78 billion.
Although the FY 2003 appropriations bills for the Department of Defense and
Military Construction have been signed into law, the 107" Congress did not finalize
FY 2003 appropriations for DOE’ s defense nuclear waste management and cleanup
responsibilities. A continuing resolution (P.L. 107-294) fundsthese activities at the
FY 2002 enacted level of $6.49 billion through January 11, 2003. Further action on
FY 2003 appropriations is expected early in the 108" Congress.

Thisreport provides background information on defense-rel ated environmental
programs, analyzes various implementation issues, indicates the President’ s budget
request for FY 2003, examines relevant provisions in authorization legislation and
appropriationsfor FY 2003, and discussesadditional legisationinthe 107" Congress
that could have affected defense-related environmental activities.
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Figure 1. Funding for Defense Cleanup and Environmental Programs:

FY1990 to FY2002 Enacted and FY2003 Request
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1990 | 1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003

Environmental Technology n/a n/‘a na | 043 | 041 | 028 | 022 | 021 | 021 | 026 | 029 | 0.29 | 0.23 | 0.21
Pollution Prevention E3J| n/a n/‘a na | 030 | 034 | 029 | 025 | 026 | 0.26 | 023 | 0.28 | 0.21 | 0.24 | 0.25

Natural Resource Conservation n/a n/a na | 012 | 010 | 015 | 011 | 009 | 014 | 013 | 0.16 | 018 | 0.16 | 0.15
Base Closure Cleanup na | 037 | 062 | 049 | 054 | 064 | 085 | 0.68 | 0.83 | 0.76 | 0.36 | 0.79 | 0.59 | 0.52

Current and Former Site Cleanup 060 | 1.07 | 113 | 164 | 197 | 148 | 141 | 131 | 130 | 1.27 | 1.30 | 1.31 | 1.28 | 1.28
Environmental Compliance 079 | 111 | 193 | 212 | 198 | 204 | 223 | 202 | 191 | 1.89 | 166 | 1.63 | 1.66 | 1.71
Corps of Engineers FUSRAP n/a n/a n/a n/a n/a n/a n/a na | 014 | 014 | 0.15 | 0.14 | 014 | 0.14
Department of Energy Cleanup 166 | 270 | 368 | 483 | 517 | 509 | 556 | 562 | 552 | 558 | 572 | 6.27 | 649 | 6.91

00RO A

Request

Prepared by the Congressional Research Service using data from enacted appropriations, Operation and Maintenance Overviews of the
Department of Defense, and congressional budget justifications of the Department of Energy. N/A = account or program not yet established.
FUSRAP = Formerly Utilized Sites Remedial Action Program. Congressional action for FY2003 is not indicated since there are no
comprehensive line-item accounts for compliance, pollution prevention, environmental technology, and conservation. The FY 2003 budget for
these programs will be derived from appropriations for several larger accounts, and will be indicated in the Administration's budget request for
FY 2004, which will include funding data for the previous fiscal year.
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Department of Defense

DOD administersfive environmental programsto comply with variousfederal
environmental laws.* Intermsof funding, thetwo largest programsfocuson cleaning
up past contamination and on complying with environmental |aws and regulations
that apply to ongoing operations. Three other programs have smaller budgets. They
focus on pollution prevention, environmental technology, and conservation. For
FY 2003, the Administration requested atotal of $4.11 billion for all five programs,
about $44 millionlessthan the FY 2002 funding level of $4.15 billion. DOD reports
that the proposed decrease was primarily due to alack of funding being requested to
continue specific projects that received congressionaly designated funding in
FY2002. (Refer to page 19 for a discussion of authorizing legislation and
appropriationsfor FY 2003.) Moreinformation on each programis provided below.

Environmental Cleanup

In 1975, DOD established an Installation Restoration Programto investigateand
clean up sites on military lands where past waste management practices had led to
environmental contamination. A few yearslater, the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA) created the
Superfund program to clean up hazardous waste sites that pose the greatest risk to
public health and the environment in the United States, and it created the National
Priorities List (NPL) to track them.? The law also established a formal framework
for the identification, investigation, and cleanup of hazardous substances. Initialy,
the extent to which DOD had to comply with these requirements was unclear.
However, the Superfund Amendments and Reauthorization Act of 1986 (SARA)
specified that DOD and all other federal agencies are subject to CERCLA’S
requirements for identifying, evaluating, and cleaning up NPL sites under their
jurisdiction.®> The Resource Conservation and Recovery Act (RCRA) also requires
DOD and al other federal agencies to perform corrective actions to clean up
contamination at sites with active hazardous waste management or solid waste
disposal facilities operating with permits issued under RCRA .*

In addition to specifying the applicability of CERCLA, SARA expanded the
Installation Restoration Program, and renamed it the Defense Environmental
Restoration Program, to centralize DOD'’s efforts in cleaning up hazardous waste
sites at domestic military install ations where past actions led to contamination.”> As
a complement to this program, DOD established a Military Munitions Response
Program to fulfill requirements under Sections 311 and 312 of the National Defense
Authorization Act for FY2002 (P.L. 107-107) to identify, investigate, and clean up

! For additional information on each program, refer to the Defense Environmental Network
and Information Exchange (DENIX) web site at [http://www.denix.osd.mil].

242 U.S.C. 9601 et. seq.
242 U.S.C. 9620
442 U.S.C. 6901 et seq.
510 U.S.C. 2701
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unexploded ordnance (UXO) and other munitions at nonoperational training ranges
in the United States. This program is in its initial stage, and only a portion of
contaminated sites have been identified thus far. As DOD continues to identify
additional sites and investigate the extent of contamination, more information will
be available on the actions and costs that will be necessary to address the safety and
environmental hazards presented by UXO. The following sections explain the role
of EPA and the statesin conducting oversight of DOD’ s cleanup activities, indicate
cleanup status and costs, explain appropriations account structure, and discuss
cleanup efforts at overseas military installations.

Oversight of Cleanup Activities. While DOD isresponsible for funding
and conducting cleanup actions at its sites, EPA and the states conduct oversight of
these actions to determine whether DOD complies with the law. Generaly, EPA
takes the lead in performing oversight of DOD sites being cleaned up under
CERCLA, and EPA delegatesfederal authority to the statesfor conducting oversight
of corrective actions taken under RCRA. However, cleanup requirements under
CERCLA and RCRA apply only within the United States. The cleanup of
contamination at overseas military installations is subject to requirements specified
withinthe Status of Forces Agreement with each host nation. Theserequirementsare
generally not as strict as CERCLA and RCRA, and their stringency varies widely
from country to country. Unlike domestic cleanup actions, EPA does not have the
authority to conduct oversight at military installations abroad. Rather, overseeing
DOD’ s actions to ensure that the requirements of a Status of Forces Agreement are
met is the responsibility of each host nation.

Cleanup Status and Costs. Until FY 1994, DOD primarily concentratedits
cleanup efforts on identifying and investigating contaminated sites to determine the
level of remediation that would be necessary to protect human heath and the
environment. Asthemajority of siteswereidentified and subsegquent investigations
were completed, DOD began to focus the bulk of its efforts on actual cleanup. In
FY 1996, DOD also devel oped specific cleanup goalsto prioritize its sites, based on
threats of exposure. Asindicated in Figure 2, DOD had identified atotal of 28,538
contaminated sites as of the end of FY2001.° These sites are located on 5,046
current, former, and closing military installations in all 50 states and severa U.S.
territories.  As of that time, DOD had completed cleanup at 19,564 of its
contaminated sites (nearly 69% of total sites) at a cost of $18.6 billion, and reported
that almost $31.0 billion would be necessary to finish cleanup at the remaining 8,974
sites from FY 2002 to site completion.

Even though lessthan 1/3 of contaminated sites are till in need of cleanup, the
aboveestimates of future cleanup costs are substantially higher than hasalready been
spent due to the severity of contamination at these remaining sites and the resources
that likely will be necessary to address UXO contamination. DOD expects that
estimates of funding needswill likely increasein future years as additional siteswith
UXO contamination are identified and the extent of such contamination is
determined. Funding needs for cleanup also may rise in future years as additional

¢ Department of Defense. Defense Environmental Restoration Program Annual Report to
Congress for FY2001. April 2002. p. B-6-1, p. C-5-1.
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military bases are selected for closure. The National Defense Authorization Act for
FY 2002 (P.L. 107-107) authorized a new round of military base closings in 2005.
The amount of funding that would be necessary to accelerate cleanup at new base
closure sites, and transfer them to other uses, would depend on the type and extent
of contamination present at such installations. Coststo accelerate cleanup could be
highif the bases sel ected for closure contain some of themore severely contaminated
sites that are on the NPL and are subject to cleanup under CERCLA.

Figure 2. Cleanup Status at Current, Former, and Closing Military
Installations in the United States as of September 30, 2001

Total Number of Sites= 28,538

31.4%

Response in Progress
8,974 Sites

Response Complete
19,564 Sites

68.6%

Prepared by the Congressional Research Service using data from the Department of Defense,
Defense Environmental Restoration Program Annual Report to Congress for FY2001,
April 2002, p. B-6-1, p. C-5-1.

Appropriations Account Structure. Cleanup costs at domestic military
sitesarefunded by several centralized accountsstructured by category of installation.
Funding for cleanup at current and former military installations is authorized under
five Defense Environmenta Restoration Accountsintheannual authorization bill for
National Defense, and is appropriated to these accountsin the annual appropriations
bill for the Department of Defense. Three of these accounts reserve funding for the
Army, Navy, and Air Force. One devotes funding to a more general category of
Defense-Wide sites, and another is dedicated to cleaning up Formerly Used Defense
Sites (FUDS).” Typically, FUDS are sites on properties that DOD owned or leased

" Congressfirst appropriated funding to the Defense Environmental Restoration Accountin
FY1984. Subsequently, theNational Defense Authorization Actfor FY 1997 (P.L. 104-201)
divided the account into four subaccounts: Army, Navy, Air Force, and Defense-Wide.
Since then, Congress also has specified the amount of funding reserved for cleaning up
FUDS sites, and the National Defense Authorization Act for FY2001 (P.L. 106-398)
established a FUDS subaccount to conform with this budgetary practice.
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in the past and are now devoted to civilian uses. Many of the FUDS siteswere used
during the World War 1l eraand prior years.

The Department of Defense Appropriations Act for FY2003 (P.L. 107-248)
provides a total of $1.31 billion for the Defense Environmental Restoration
Accounts, over $30 million more than the Administration’ s request and the enacted
FY 2002 funding level of $1.28 billion. The increase in funding is reserved for
improving the pace of cleanup at FUDS sites, which has been criticized for
proceeding more slowly than cleanup at currently activeinstallations. (Refer to page
24 for further discussion of P.L. 107-248.)

Cleanup at base closure sites is authorized separately under the Base
Realignment and Closure (BRAC) Account in the annual authorization bill for
National Defense. Appropriationsfor base closure activities are provided under the
BRAC account intheannual appropriationshill for Military Construction. Congress
authorized four rounds of base closures in 1988, 1991, 1993, and 1995, and
established a separate BRA C account for each round. These Sites are separate from
former military properties, known as FUDS, which are discussed above.

The Military Construction Appropriations Act for FY2003 (P.L. 107-249)
provides $561 million for the BRAC account, from which funding for cleanup
activitieswill beallocated. The FY 2003 appropriationisabout $72 millionlessthan
the enacted FY 2002 funding level of $633 million. Asin FY 2002, the law does not
place a limit on how much of the FY2003 appropriation can be spent on
environmental cleanup. Prior to FY2002, Congress had traditionally placed a
limitation on such funding. The departure from this budgetary practice is intended
to provide DOD with greater flexibility in alocating funding for cleanup needs. Of
the FY 2003 appropriation of $561 million, the Administration has estimated that it
will need $520 million for cleanup activities, about $74 million lessthan the amount
of $594 million obligated for cleanup in FY2002. (Refer to page 24 for further
discussion of P.L. 107-249.)

Overseas Military Installations. As discussed above, there are several
centralized accounts to fund cleanup activities at domestic military installations.
However, there are no line-item accounts in the President’'s annual budget
submission, or in annual defense authorization legislation or appropriations, to
conduct cleanup actions at overseas military installations. Rather, these projectsare
funded on an installation-by-installation basis out of the general operational budget
for each foreign base, and DOD does not have the authority to transfer funding from
the cleanup accounts for domestic installations to address contamination abroad.
Further, DOD is not required to report to Congress on the status of cleanup actions
at overseas military installations, as the agency is required to do for domestic
facilities in its annual report on the Defense Environmental Restoration Program.
The only type of information that DOD is required to submit to Congress regarding
overseas cleanup is a statement of the amounts expended, and anticipated to be
expended, as part of its annua report to Congress on the Defense Environmental
Quality Program. The most recent version of this report indicated that DOD spent
atotal of $19.6 million in FY 2001 on overseas environmental cleanup. The report
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also indicated that $13.1 million was available from appropriationsin FY 2002, and
that in FY 2003, $18.2 million would be required for overseas cleanup obligations.?

Environmental Compliance

DOD and al other federal agenciesare required to comply with environmental
lawsand regul ationsto the same extent asany other entity. Typically, environmental
compliance projects at military installations include routine operations such as
storing and disposing of solid and hazardous waste, upgrading and monitoring waste
water treatment plants, and testing and replacing underground storage tanks. The
following sections provide information on environmental compliance requirements
under federal law, examine funding trends for military compliance activities, and
indicate the amount of fines and penalties assessed against, and paid by, DOD for
environmental violations.

Compliance Requirements under Federal Law. The federa
environmental statutesthat most commonly apply tothemilitary’ sroutine operations
include the Clean Air Act, Clean Water Act, Resource Conservation and Recovery
Act (RCRA), and Safe Drinking Water Act. The Federal Facility Compliance Act
of 1992 amended RCRA to clarify in detail that DOD and all other federal facilities
aresubject to penalties, fines, permit fees, reviews of plansor studies, and inspection
and monitoring of facilitiesin connection with federal, state, interstate, or local solid
or hazardouswaste regul atory programs.® The Act al so authorized and directed EPA
to take enforcement actions under RCRA against any federal agency to the same
extent that it would against any other entity. Although the Safe Drinking Water Act
includes similar language, other federal environmental laws do not include the same
clarification of compliance requirements.

Funding Trends. DOD did not begin to comprehensively track the amount
of funding spent on environmental compliance activities until FY1990. However,
there are no centralized accounts for these activitiesin annual defense authorization
legislation or appropriations bills, as there are for environmental cleanup activities.
Instead, funding for compliance primarily comesfrom the accountsfor Operationand
Maintenance, Military Construction, and Procurement. DOD’s budget for
environmental compliance has ranged from $790 million in FY 1990 to a high of
$2.23 hillion in FY1996. The Administration requested $1.71 billion for FY 2003,
about $47 million more than the FY 2002 funding level of $1.66 billion. According
to DOD, an increase was requested to meet environmental requirements for certain
Air Force activities, and to implement waste water and drinking water treatment
projectsat the Massachusetts Military Reservation in Falmouth, Massachusetts. The
safety of drinking water has been an ongoing concern among communities
surrounding the reservation, since groundwater contamination was discovered in
private and municipal drinking water wells. While the Administration proposed an
overall increasein funding for environmental complianceactivities, such fundingfor

8 Department of Defense. Defense Environmental Quality Program Annual Report to
Congress for FY2001. September 2002. p. 29.

942 U.S.C. 6961
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theNavy and defense-widefacilitieswoul d declinedueto the compl etion of one-time
projects.

Since there are no comprehensive line-item accounts for environmental
compliance activities, as there are for cleanup, DOD will develop its final FY 2003
budget for environmental compliance from funds appropriated to the accounts for
Operation and Maintenance and Procurement in the Department of Defense
Appropriations Act for FY 2003 (P.L. 107-248). Additional funding for compliance
will come from other defense accountsin the Military Construction Appropriations
Act for FY2003 (P.L. 107-249). (Refer to page 24 for further discussion of these
laws.) Information on the total amount of funding budgeted in FY2003 for
complianceactivitieswill not beavailableuntil the Administration submitsitsbudget
request for FY 2004, which will include funding data for the previous fiscal year.

Fines for Violations of Environmental Requirements. Although DOD
isrequired to comply with environmental laws and regulations, and has a dedicated
budget for such activities, the extent to which DOD fulfillsthese responsibilities has
been alongstanding issue. Asexplained above, federal environmental laws require
federal facilitiesto comply with al federal, state, interstate, and local environmental
requirements, and such laws authorize EPA, the states, and local governments to
assess fines against DOD for violations. However, afineis not always paid in the
sameyear that it isassessed, and in some cases, DOD does not make a cash payment
tosatisfy afine. Instead, DOD may agreeto perform a Supplemental Environmental
Project (SEP) in lieu of a cash payment. Under such an agreement, DOD not only
corrects its actions to comply with the environmental requirement at hand, but also
performs an additional project that enhances environmental quality. Regulatory
agencies frequently prefer the performance of SEPs to cash payments due to the
environmental benefits reaped from such projects.

The National Defense Authorization Act for FY 2000 required DOD to include
information on environmental finesin its annual report to Congress on the Defense
Environmental Quality Program.® This information must include the amount of
fines assessed and paid during the fiscal year for which the report is submitted, as
well asthe past four fiscal years. Asindicated in Table1, EPA, the states, and local
governments assessed $11.8 million in fines against DOD for environmental
violations from FY 1997 to FY2001."* During this same period, DOD paid $11.6
million in cash payments and SEPs as compensation for its violations.*?

However, the total amount indicated above for assessed fines does not include
a pendty of $16 million that EPA raised against the U.S. Army in FY 2000 for
violations of the Clean Air Act at Fort Wainwright in Alaska. The appropriateness
of the amount of the fine is currently in dispute, and it is the single largest penalty
that EPA has ever assessed against DOD for an environmental violation. EPA used

0P L. 106-65, Section 322.

1 Department of Defense. Defense Environmental Quality Program Annual Report to
Congress for FY2001. September 2002. Appendix J. p. 19.

2 |bid., Appendix J. p. 23.
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the criteria of “economic benefit of noncompliance” and “size-of-business’ to
determine the amount of the fine, which are ordinarily applied to private businesses.
The Army argued that “because federal facilities receive their funds from
appropriations and must spend the money for the purpose for which it was
appropriated, a federal facility cannot realize an economic benefit from non-
compliance.”** The Army also argued that the size-of-business criteriashoul d not be
applied, since military facilities are not net assets in the traditional sense and could
not be used as afinancial resource to pay afine. On April 30, 2002, the presiding
EPA administrative law judge rejected the Army’s arguments, and ruled that EPA
could apply the criteria of economic benefit of noncompliance and size-of-business
tothe Army. The Army hasrequested that the Environmental AppealsBoard review
this decision, and whether the fine will be reduced remains uncertain at thistime.

Table 1. Fines and Penalties Assessed and Paid for
Environmental Violations from FY1997 to FY2001

Fiscal Year Fines and Penalties Assessed Cash Paid and Cost of SEPs
FY 1997 $2,627,828 $5,231,955
FY 1998 $2,915,198 $157,920
FY 1999 $982,224 $3,298,810
FY 2000 $3,656,136 $156,100
FY 2001 $1,638,688 $2,761,279
Total $11,820,074 $11,606,064

Prepared by the Congressional Research Servicewith datafromthe Department of Defense.
Defense Environmental Quality Program Annual Report to Congress for FY2001.
September 2002. Appendix J. p. 19 and p. 23.

Other Environmental Programs

In addition to environmental cleanup and compliance, DOD administers three
other programs that focus on pollution prevention, environmental technology, and
conservation. The purpose of the pollution prevention program is to reduce or
eliminate solid or hazardous waste from being generated and prevent environmental
problems before they occur. The environmental technology program supports
research, development, testing, and demonstration of more efficient and less costly
methods to clean up and manage solid and hazardous waste. The conservation
program aims to protect the natural, historical, and cultural resources of the 25
million acres of public land that DOD administers, including the protection of
endangered species.

DOD began tracking the budget for these programsin FY 1993. Although these
programs are an integral part of DOD’s environmental strategy, their funding is
significantly smaller than the programs for environmental cleanup and compliance.
Like compliance, there are no centralized accounts for pollution prevention,

3 |bid., Appendix K. p. 10.
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environmental technology, or conservationin annual defenseauthorizationlegislation
or appropriationshills. Instead, funding for these activitiescomes primarily fromthe
accounts for Operation and Maintenance, Procurement, and Research and
Development.

For FY 2003, the Administration proposed an increase in funding for pollution
prevention, and decreases for environmental technology and conservation. The
budget for pollution prevention would increase by $6.2 million, from $241.3 million
in FY 2002 to $247.5 million in FY 2003. Accordingto DOD, the proposed increase
was primarily due to funding needs for Air Force and defense-wide projects.
Funding for environmental technology would decline by $20.5 million, from $225.6
million in FY 2002 to $205.1 million in FY2003. DOD reports that the proposed
decrease was mostly due to the lack of funding being requested to continue specific
projects that received congressionally designated funding in FY2002 under the
Research, Devel opment, Test, and Eval uation Accounts. Althoughtheoverall budget
for environmental technology would decline under the Administration’s proposal,
there would be a $7.8 million increase for the Environmental Technology
Certification program to accel erate the devel opment of new waysto detect and clean
up UXO and other munitions. The development of such technologies will likely be
crucial in efforts to accurately identify and assess contaminated sites under the new
Military Munitions Response Program, discussed earlier. Funding for conservation
would decline by $11.7 million, from $163.7 million in FY 2002 to $152.0 million
inFY2003. Accordingto DOD, the proposed decrease was primarily dueto reduced
costsfor Air Force projects and the lack of funding being requested for projectsthat
received congressionally designated funding in FY 2002.

Sincethere are no comprehensiveline-item accountsthat fund the programsfor
pollution prevention, environmental technol ogy, and conservation, DOD will develop
its final FY 2003 budget for these activities as it has done in past years, from funds
appropriated to the Operation and Maintenance, Procurement, and Research and
Development Accounts. The Department of Defense AppropriationsAct for FY 2003
(P.L. 107-248) provides funding for each of these accounts. (Refer to page 24 for
further discussion of thislaw.) Information on thetotal amount of funding budgeted
in FY 2003 for the above programs will not be available until the Administration
submits its budget request for FY 2004, which will include funding data for the
previous fiscal year.

Military Readiness Issues

A magjor issue associated with the implementation of DOD’ s environmental
programs is the extent to which environmental requirements restrict military
readiness capabilities. While most federal environmental laws specify their
applicability to federal facilities, Congress included exemptions in several statutes
to ensure that military training needs would not be restricted to the extent that
national security would be compromised. * These exemptions providethe President

14 Specific exemptions from compliance requirements for federal facilitiesareincluded in
the Clean Air Act [42 USC 7418(b)], Clean Water Act [33 USC 1323(a)], Comprehensive
(continued...)
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with theauthority to suspend compliancerequirementsfor actionsat federal facilities
onacase-by-casebasis. Such exemptionsmay begranted if doing so would beeither
in the “paramount interest of the United States’ or in the “interest of national
security”. Most of these exemptions are limited to one year, but can be renewed.
The Safe Drinking Water Act does not impose a time limit on exemptions from
compliance. Under the Endangered Species Act, a special committee “shall grant”
anexemptionif the Secretary of Defensefindsit necessary for national security. This
committee may place a time limit on an exemption, but it is not required to do so
under the law.

The adequacy of existing exemptions to meet national security needs has
become acontroversia issue. DOD arguesthat existing exemptions are too onerous
and time-consuming to obtain on a case-by-case basis due to the vast number of
training exercises that it conducts on hundreds of military installations across the
country. DOD also arguesthat thetimelimitations placed upon most exemptionsare
not compatiblewith many training activities, dueto their ongoing or recurring nature.
Instead, DOD favors modifications to numerous environmental statutes that would
provide greater flexibility for conducting combat training and other readiness
activities without restriction or delay. However, environmental organizations have
opposed such modifications and argue that existing exemptions are sufficient to
accommodate combat training needs.

The cumulative effect of environmental requirements on military readiness
capabilitiesis difficult to determine due to the lack of a system to comprehensively
track individual casesin which training has been restricted or compromised. The
Genera Accounting Office (GAO) has found that DOD’ s readiness reports do not
indicate the extent to which environmental requirements restrict combat training
activities, and that such reportsindicateahigh level of readinessoverall.™> However,
GAO noted individual instances of environmental encroachment at numerous
military installations, and in light of this fact, recommended that DOD’s reporting
system be improved to more accurately identify any shortfallsin training that might
be attributed to restrictions imposed by environmental requirements.

Oversight hearings were held during the 107" Congress to examine the impact
of environmental requirements on military readiness, and this issue was debated in
legislation aswell. The National Defense Authorization Act for FY2003 (P.L. 107-
314) includes an interim exemption for military readiness activities from the
Migratory Bird Treaty Act. DOD had requested this exemption as part of a

14 (...continued)

Environmental Response, Compensation, and Liability Act [42 USC 9620(j)], Endangered
Species Act [16 USC 1536(j)], Noise Control Act [42 USC 4903], Resource Conservation
and Recovery Act [42 USC 6961(a)], and Safe Drinking Water Act[42 USC 300(j)(6)]. For
additional information, refer to CRS Report RS21217, Exemptions for Military Activities
in Federal Environmental Laws, by Robert Meltz.

> General Accounting Office. Military Training: DOD Needs a Comprehensive Plan to
Manage Encroachment on Training Ranges. GAO-02-727T. May 2002. p. 2.
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Readiness and Range Preservation Initiative submitted to Congressin April 2002.%¢
In addition to the exemption from the Migratory Bird Treaty Act, the House had
proposed modifications to the Endangered Species Act, and a targeted exemption
from the Wilderness Act, which were not adopted in conference. (Refer to page 20
for further discussion.) Oversight of the issue of environmental encroachment will
likely continuein the 108" Congress, asDOD continuesto balance military readiness
needs with requirements to comply with environmental laws.

Department of Energy

In the late 1980s, the United States ceased its production of radioactive
materialsused inthe construction of nuclear weapons dueto military projectionsthat
the nuclear weapons stockpilewas sufficient to protect national security and respond
to future threats. However, environmental problems associated with producing and
storing these radi oactive material s continue to pose arisk to human health and saf ety
today. Since the beginning of the U.S. atomic energy program, DOE and its
predecessors have been responsible for managing defense nuclear weapons and
related waste. Inlater years, DOE expanded its efforts to include the environmental
restoration of radioactive sites, and those with other hazardous contamination, to
ensure their safety for future uses. In 1989, the Bush Administration established an
Environmental Management Program within DOE to consolidatetheagency’ sefforts
in cleaning up contamination from defense nuclear waste, as well as waste from
civilian nuclear energy research.'’

The following sections discuss program oversight, cleanup status and costs,
appropriations, and related topics such as the selection of Yucca Mountain for an
underground nuclear waste repository, and the cleanup of smaller radioactive waste
sites that were transferred from DOE to the Army Corps of Engineers.

Oversight of Cleanup and Waste Management Activities

The Atomic Energy Act of 1954 is the primary authority governing the
management of defense nuclear waste. The law requires DOE to safely store,
process, transport, and dispose of radioactive and other hazardous waste resulting
from the production of defensenuclear materials.”® Wastedisposal typically involves
cleanup actions, such as the decontamination of buildings and structures and the
removal of contaminated soil. DOE is also subject to requirements under various
federal environmental laws in carrying out its responsibilities under the Atomic

18 In response to concerns over the perceived increase in training restrictions imposed by
environmental requirements, DOD submitted aReadinessand Range Preservation Initiative
to Congress which proposed broader exemptions for military readiness activities from
certain requirements under the Clean Air Act, Comprehensive Environmental Response,
Compensation, and Liability Act, Endangered SpeciesAct, MarineMammal Protection Act,
Migratory Bird Treaty Act, and Solid Waste Disposal Act.

" For additional information, refer to DOE’s Web site at [http://www.em.doe.gov].
¥42U.SC. 2121
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Energy Act. CERCLA and RCRA are the two main federal environmental statutes
that apply to cleanup activities at defense nuclear waste sites. CERCLA primarily
applies to cleanup actions at inactive waste sites which present the highest risk of
exposureand arelisted onthe NPL. RCRA requires DOE to clean up contamination
at sites with active solid and hazardous waste disposal facilities for which an
operating permit has been issued under RCRA. EPA and the states are responsible
for conducting oversight of DOE’s actions in order to determine compliance with
environmental laws and assess fines and penalties if violations occur. Generaly,
EPA takesthelead in performing oversight of cleanup actionsat DOE sitesrequired
under CERCLA, and EPA delegates federal authority to the states for conducting
oversight of actions required under RCRA. DOE has completed compliance
agreements with EPA and the states for each of its cleanup and waste management
sites, which specify schedules and time frames for specific response actions.™

Cleanup Status and Costs

The pace and cost of cleanup at defense nuclear waste sites has been a long-
standing issue. GAO has conducted numerous audits of DOE’s Environmental
Management Program, which in many cases have assessed cleanup schedules and
cost estimatesashbeing overly optimistic. GAO’ sassessment of DOE’ s 1998 strategy
to accelerate cleanup concluded that cleanup schedules and estimates of funding
needs are sometimes inaccurate because they are based on project assumptions that
may change, such as the capacity to pack and ship vast quantities of waste for
disposal, cleanup level sthat haveyet to befinalized under regul atory agreements, the
types of waste management and cleanup technologies that will be used, and the
exclusion of additional costly activities related to cleanup.®

Asindicated in Figure 3, DOE reportsthat there are 114 large geographic sites
wherethe past production of atomic material s used to construct nuclear weaponsled
to severe contamination.” These sites encompass atotal land areaof over 2 million
acres, which is equal to the States of Rhode Island and Delaware combined. As of
the end of FY 2001, DOE reports that it had completed all response actions at 74
sites, at a cost of over $60 billion, and that response actions were underway at the
remaining 40 sites.”? However, the sites that have been cleaned up are relatively
small and are among the least hazardous, and the sites where cleanup was underway
contain some of the most severely contaminated areas. DOE currently estimatesthat
cleanup at the remaining 40 sites may take 70 years to complete, and that total

¥ For information on each compliance agreement, refer to DOE's Web site at
[http://www.em.doe.gov/compliance.html].

% Genera Accounting Office. Nuclear Waste: DOE’ s Accelerated Cleanup Srategy Has
Benefits But Faces Uncertainties. RCED-99-129. April 1999. 21 p.

Z Department of Energy. A Review of the Environmental Management Program. February
2002. p. ES-1.

2 |bid. One of the remaining sites, the Waste Isolation Pilot Plant in New Mexico, is a
waste disposal facility rather than a cleanup site that requires response actions. Based on
recent projections, it will remain active and receive waste shipments through 2039.
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cleanup costs may range from $220 billion to $300 billion if program reformsare not
initiated, substantially higher than the estimate of $147 billion madein 1998.%

Figure 3. Cleanup Status at DOE Environmental Restoration and
Waste Management Sites as of September 30, 2001

Total Number of Sites=114

35.1%

Response in Progress
40 Sites

Response Complete
74 Sites

64.9%

Prepared by the Congressional Research Service using data from the Department of Energy,
A Review of the Environmental Management Program,
February 2002, p. ES-1.

Appropriations Account Structure

Congress authorizes funding for DOE’ s defense environmental restoration and
waste management activities in the annual authorization bill for National Defense,
and appropriates funding for them in the annual appropriations bill for Energy and
Water Development. Congress has traditionally provided this funding under three
centralized accounts. First, the Defense Environmental Restoration and Waste
Management Account funds cleanup and waste management activities at nuclear
weapons sites where all response actions are projected to continue beyond 2006.
Second, the Defense Facilities Closure Projects A ccount supports cleanup and waste
management activities at sites where all response actions are scheduled to be
complete by the end of 2006. Third, the Defense Environmental Management
Privatization Account reservesfundingfor cleanup projectsthat havebeen completed
under “privatization” contracts.?

2 |bid.

24 Under privatization contracts, a private entity is responsible for financing the entire cost
of acleanup project, and is not paid by DOE until the project is completed and performed
according to contractually specified requirements. This type of contract differs from the
traditional approach of paying a contractor afixed amount upfront and offering additional

(continued...)
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The Administration requested a total of $6.91 billion for FY 2003 to support
DOE'’s defense environmental restoration and waste management activities, nearly
$420 million more than the FY 2002 funding level of $6.49 billion. The 107"
Congress did not complete consideration of FY 2003 appropriations for these
activities. A continuing resolution (P.L. 107-294) providesfunding at the samelevel
as enacted for FY 2002 through January 11, 2003. Further action on FY 2003
appropriationsis expected early in the 108" Congress. (Refer to page 25 for further
discussion.)

Of the $6.91 billion that the Administration requested for FY 2003, about $4.56
billion would be reserved for the Defense Environmental Restoration and Waste
Management Account, $1.09 billion would be set aside for the Defense Facilities
Closure Projects Account, and $158 million would be allocated to the Defense
Environmental Management Privatization Account. The remainder of $1.10 billion
would be reserved for a proposed Environmental Management Cleanup Reform
Account that would focus on risk reduction to improve program efficiency and
reduce costs. In February 2002, the Administration initially requested $800 million
for the cleanup reform account, but submitted a budget amendment in August 2002
which included an additional $300 million, increasing the total request for the
proposed account to $1.10 hillion.

Many concerns have been raised about the Administration’s cleanup reform
initiative. DOE budgeted the mgjority of the funding for the proposed account by
decreasing support for cleanup at sites that are funded under the Defense
Environmental Restoration and Waste Management Account. Under this approach,
fundingwould berestored at these sitesonly if compliance agreementswith EPA and
the states are re-negotiated to accelerate cleanup schedules and project milestones.
DOE contends that many of the requirements under its existing compliance
agreements are too costly, ineffective, and unnecessarily time-consuming, and that
its agreements need to be re-examined to explore ways to increase the pace of
cleanup and reduce costs. Questions have been raised as to whether EPA and the
states might agree to weaker cleanup standards, rather than face the possibility of
losing funding that site managers need to fulfill existing agreements. To date, DOE
has signed letters of intent with EPA and state regul atorsto accel erate cleanup at the
following sites. the Hanford sitein Washington, the Oak Ridge sitein Tennessee, the
Idaho National Engineeringand Environmental Laboratory, theNevadaTest Site, the
Savannah River sitein South Carolina, the Pantex sitein Texas, and the Los Alamos
National Laboratory and Sandia National Laboratoriesin New Mexico.

The largest portion of the cleanup reform funds would be alocated to the
Hanford site, which is the largest and most severely contaminated of all of DOE’s
sites, and is estimated to be the most costly to clean up. Of the cleanup reform
request, approximately $433 million, nearly 40%, would be allocated to accel erating

2 (...continued)

cash incentives to encourage the completion of a project within a certain time frame.
Privatization contracts have the potential to provide the contractor with a greater incentive
to control costs, work more efficiently, and finish a project successfully, since payment is
not rendered until performance is complete and the cleanup objective has been achieved.
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cleanup at the Hanford site, increasing its funding to over $2 billion in FY2003.
Under the letter of intent to accelerate cleanup at the site, DOE, EPA, and the State
of Washington have agreed to work together to complete cleanup at Hanford 35 to
45 years sooner than the current estimated compl etion date of 2070. Subsequently,
DOE has completed a performance management plan that outlines six strategic
initiativesto achievethisgoa. However, the compliance agreement for the Hanford
site has not been re-negotiated thus far, and DOE remains legally bound to meeting
existing cleanup schedules and other regulatory requirements. Questions have been
raised asto whether DOE will seek to expedite cleanup by leaving more radioactive
waste at the sitethan previoudly planned. State officialswant DOE to remove nearly
all of the high-level radioactive waste from 177 underground tanks. Environmental
organizationsand othershave expressed concernsthat the“ reform” agreement would
allow more waste to be stabilized, or “grouted,” in the tanks and left in place.

During the 107" Congress, the Subcommittee on Oversight and Investigations
of the House Committee on Energy and Commerce held ahearing on DOE’ s cleanup
reform initiative.  Jesse Roberson, Assistant Secretary for Environmental
Management, testified that the objective of thecleanup reforminitiativeistoidentify
and implement more risk-oriented and efficient cleanup approaches, and that the
intent is not to weaken any of DOE’'s compliance agreements. The Genera
Accounting Office (GAO) testified onthe status of compliance agreementswith EPA
and the states at each nuclear waste cleanup site, and indicated that DOE faces
challengesin devel oping and implementing arisk-based method to prioritize cleanup
activitiesdueto failed attemptsto do so in the past. GAO aso indicated that DOE’s
reform initiative in some cases could involve “potential changes in technology or
approach that would result in leaving more of the waste on site than currently
planned and thus could significantly reduce cleanup costs. In other cases, it could
alocate funding using a greater emphasis on risk reduction, which could shift
funding among sites.” Representatives from the States of Washington, Idaho, and
Tennessee indicated that the letters of intent to re-negotiate compliance agreements
in their states would not result in weakened cleanup standards, but would provide a
framework for cooperation among the parties involved to establish new cleanup
goals.

Yucca Mountain

A prominentissuerelated to DOE’ sEnvironmental Management Programisthe
perceived need for along-term centralized repository for high-level defense nuclear
waste. Whilethe Waste Isolation Pilot Plant in New Mexico serves asacentralized
repository for low-level and transuranic (plutonium-contaminated) defense nuclear
waste, high-level waste is currently stored at individual sites. Many interests have
argued that centrally storing high-level waste in a location that lacks a potential
pathway for immediate exposure would be safer and more secure from potential
terrorist threats. Inresponseto such concerns, the Nuclear Waste Policy Act of 1982,
as amended in 1987, required DOE to study the suitability of Yucca Mountain in
Nevadafor constructing an underground geol ogical repository for high-level defense
nuclear waste, as well as civilian radioactive waste generated by nuclear power
plants. The federal government and the nuclear power industry contribute funding
to support the study and development of such arepository.
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The State of Nevada has strongly opposed the selection of Y ucca Mountain for
an underground repository due to numerous safety concerns, such as the possibility
of seismological disturbances and underground flooding, and the potential for
groundwater contamination over time. DOE contends that scientific evidence
indicates that the conditions at Y ucca Mountain would likely be suitable for long-
term underground waste storage and that efforts to study the site should continue.
Environmental organizations have opposed the development of a centralized
repository dueto concernsover the safety of transporting high-level radioactivewaste
across many states to one location and the potential for terrorist threats, along with
environmental concernsabout the sitethat aresimilar to those of the State of Nevada.

Taking these concernsinto consideration, President Bush recommended Y ucca
Mountainfor site selection on February 8, 2002. However, NevadaGovernor Kenny
Guinn submitted a notice of disapproval to Congress on April 8, 2002, as permitted
under the Nuclear Waste Policy Act. The House passed a resolution (H.J.Res. 87)
on May 8, 2002, to overturn the “ state veto”, and the Senate passed H.J.Res. 87 on
July 9, 2002. The President signed H.J.Res. 87 into law (P.L. 107-200) on July 23,
2002, clearing the way for DOE to proceed with its plans to prepare and submit a
license application to the Nuclear Regulatory Commission for the construction of a
nuclear waste repository at Yucca Mountain. DOE plans to submit a license
applicationin 2004, and expectsto begin receiving waste shipmentsin 2010. Despite
congressional approval, opponents of the development of Yucca Mountain may
attempt to halt or delay the project through other avenues, including the
appropriations process, oversight of the Nuclear Regulatory Commission’s review
of thelicense application for the site, and litigation over numerous aspects of thesite
characterization and devel opment process.

Formerly Utilized Sites Remedial Action Program

In addition to the federal facilities that are being cleaned up under DOE’s
Environmental Management Program, there are other smaller sitescontaminated with
low-level radiation from the processing and storage of uranium and thorium ores
during the early years of the U.S. nuclear weapons program from the 1940s to the
1960s. The magjority of these sites were owned and operated by private contractors,
and cleanup at these sites is performed under the Formerly Utilized Sites Remedial
Action Program (FUSRAP). The Atomic Energy Commission, DOE’ s predecessor
agency, established the program in 1974 under authorities provided in the Atomic
Energy Act, and actual cleanup beganin 1979. Inresponseto concernsover the pace
and cost of cleanup, Congress included provisions in the Energy and Water
Development AppropriationsAct for FY 1998 (P.L. 105-62) to transfer the FUSRAP
program to the Army Corps of Engineers. Thistransfer was considered potentially
advantageous since the Corps had extensive experience in cleaning up hazardous
waste at former defense sites that were in operation during this same time period.

The Energy and Water Devel opment AppropriationsAct for FY 1999 (P.L. 105-
245), requires the Corps to follow CERCLA’s requirements in cleaning up sites

% For further information on thisissue, refer to CRS Issue Brief IB92059, Civilian Nuclear
Waste Disposal, by Mark Holt.
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under the program. DOE collaborates with the Corps to determine the eligibility of
new sites, sinceit must perform the historical research to ascertain whether such sites
were part of the early nuclear weapons program. Once all response actions at asite
are complete, the Corps is responsible for monitoring and maintaining cleanup
remedies for 2 years. After that time, the site is transferred back to DOE for
continuing any necessary monitoring and maintenance.

Asindicated in Figure 4, the Corps reported that 28 sites had been cleaned up
under the program as of the end of FY 2001, and cleanup was planned or ongoing at
20 sites in eight states.® Before FY 1998, cleanup at these sites was funded out of
DOE’ s Defense Environmental Restoration and Waste Management Account, and
the prior Atomic Energy Defense Activities Account. Since the creation of the
FUSRAP account and transfer of the program to the Corpsin FY 1998, Congress has
provided approximately $140 million in annua funding, and the Administration
requested $141 million for FY2003. The 107" Congress did not complete
consideration of FY 2003 appropriations for the FUSRAP program. A continuing
resolution (P.L. 107-294) provides funding at the enacted FY 2002 funding level of
$140 million through January 11, 2003. Further action on FY 2003 appropriationsis
expected early in the 108" Congress. (Refer to page 26 for further discussion.)

Figure 4. Cleanup Status under the Formerly Utilized Sites
Remedial Action Program as of September 30, 2001

Total Number of Sites=48
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Response in Progress
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Response Complete
28 Sites
58.3%

Prepared by the Congressiona Research Service using data from the U.S. Army Corps of
Engineers. History of the Formerly Utilized Sites Remedial Action Program: Fact Sheet.
October 2001. p. 2.

% These statesinclude Connecticut, Maryland, M assachusetts, Missouri, New Jersey, New
York, Ohio, and Pennsylvania. For further information, refer to the Army Corps of
Engineers web site at [http://www.hg.usace.army.mil/cecw/fusrap/index.htm].
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Authorizing Legislation for FY2003

Thesecond session of the 107" Congresscompl eted consideration of legislation
to authorize funding for national defense programs in FY 2003, including defense-
related environmental programsadministered by DOD and DOE. The House passed
the conference agreement on this legidation, the Bob Stump National Defense
Authorization Act for FY 2003 (H.R. 4546, H.Rept. 107-772), on October 12, 2002.
The Senate passed the conference agreement on H.R. 4546 on October 13, 2002. The
President signed the bill into law (P.L. 107-314) on December 2, 2002. Magjor
environmental provisions of the law are discussed below.

Department of Defense

P.L. 107-314 authorizes specific funding level sfor the cleanup of environmental
contamination at current, former, and closing military installations. However, there
are no line-item accounts for DOD’s other environmental activities, including
compliance, pollution prevention, environmental technology, and conservation.
Funding for these activities is authorized as part of the Operation and Maintenance,
Procurement, and Research and Developments Accounts. The law also includes
several other environmental provisions, which address military readiness issues,
natural resource conservation, procurement practices, and the use and disposal of
obsolete naval vessels.

Environmental Cleanup. Section 301 of P.L. 107-314 authorizes atotal of
$1.32 billion for environmental cleanup at current and former military installations.
This amount is approximately $40 million more than Administration’s FY 2003
request and the enacted FY 2002 appropriation of $1.28 billion. The increase is
devoted to the cleanup of FUDS sites. The pace of cleanup at these sites has been an
ongoing concern, since cleanup activities have historically proceeded more slowly
than at currently activeinstallations. Regarding the use of defensefundsfor cleanup,
Section 313 requiresthe Secretary of Defenseto fund environmental cleanup projects
only with environmental restoration funds, and not as military construction projects.

Section 2404 authorizes $565 million for base closureactivities, whichincludes
the cleanup of environmental contamination at such sites. This amount is $20
million more than the Administration’ s FY 2003 request of $545 million, and is $68
million lessthan the enacted FY 2002 appropriation of $633 million. The conference
report indicates that the increase above the request is only to be used for
environmental cleanup, rather than general activitiesrelated to closure. For the sake
of clarity, there also appears to be conflicting language in the conference report
regarding the amount authorized for base closure activities. Although report
language indicates an amount of $561 million, the law specifies $565 million, which
would be the actual authorization sinceit is stipulated in statutory language.

In addition to comprehensive funding for cleanup at military facilities, Section
301 authorizes the requested amount of $25 million for the Kaho’ olawe Island
Conveyance, Remediation, and Environmental Restoration Trust Fund. DOD ceased
its use of Kaho' olawe Island as atraining range in 1995, and subsequently returned
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the land to the State of Hawaii. The trust fund provides support for environmental
cleanup and the removal of UXO and other munitions.

Related to the cleanup of UXO in general, Section 312 requires the Secretary
of Defense to establish a program manger who will serve as the single point of
contact for policy and budgeting issuesinvolved in characterizing, remediating, and
managing UXO and other munitions at defense sites. The conferees also included
report language which directs DOD to submit a consolidated budget proposal for
each of the next four fiscal years on the amount of funding that would be necessary
to address the environmental impacts of UXO. As discussed earlier, DOD has
established aMilitary Munitions Response Program to address the cleanup of UXO.
DOD is dtill in the process of identifying contaminated sites and estimating the
amount of funding that will be necessary for environmental restoration.

Military Readiness Issues. The extent to which environmenta
requirements restrict or delay military readiness activities was asignificant issuein
the debate over H.R. 4546. As discussed earlier on page 11, DOD requested
exemptions from, or modifications to, several environmental statutes as part of a
Readiness and Range Preservation Initiative submitted to Congressin April 2002.
DOD argued that certain exemptionsand modificationsare needed to provide greater
compliance flexibility, in order to prevent environmental requirements from
imposing restrictionson military readiness capabilities. SomeMembersof Congress
and numerous environmental organizations opposed the initiative and argued that
existing exemption authorities are adequate to protect training needs.

Inpassing H.R.4546, the House approved an exemption fromtheMigratory Bird
Treaty Act and modificationsto the Endangered Species Act, which were requested
aspart of DOD’ sproposed initiative. The House a so approved atargeted exemption
from the Wilderness Act for military overflights on the Utah Test and Training
Range. The Senate did not propose any environmental exemptions in passing its
version of the bill. The conference committee on H.R. 4546 did not adopt the
provisions regarding the Endangered Species Act or the Wilderness Act, but did
approve a modified version of the exemption from the Migratory Bird Treaty Act,
which is contained in Section 315 of P.L. 107-314.%

Conflicts between military training needs and the protection of migratory birds
arose asaresult of afedera court ruling, which indicated that the Navy had violated
theMigratory Bird Treaty Act by incidentally taking migratory birdswithout apermit
during training exercisesin Guam. The Migratory Bird Treaty Act was established
to control the mass slaughter of migratory birds for commercial purposes and to
promote the sustainable management of such birds.® The law authorizes the
Secretary of the Interior to regulate the taking of migratory birds, but current
regul ations may only authorize permitsfor intentional takings for specific purposes,
such as hunting within designated seasons as well as numerous other activities.

2" For alegal analysis, refer to* CRS Report RL31415, The Endangered Species Act,
Migratory Bird Treaty Act, and Department of Defense Readiness Activities: Current Law
and Legidative Proposals, by Pamela Baldwin.

216 U.S.C. 703 et. seq.
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To address the lack of permit authority for incidental takings and prevent
possible restrictions on training in the future, Section 315 of P.L. 107-314 requires
the Secretary of the Interior to “ prescribe” regulations, within one year of enactment,
that would exempt military readiness activities from the protections under the
Migratory Bird Treaty Act. The conference report does not explain whether
“prescribe” means propose or finalize, however, it appears that “prescribe” means
final promulgation of the regulations, when the section isread asawhole. The law
definesreadinessactivitiesasall training and operations of the Armed Forcesthat are
related to combat, aswell asthe adequate and realistic testing of military equipment,
vehicles, weapons, and sensors for proper operation and suitability for combat use.

While the new regulations are being developed, the law grants an interim
exemption from the Migratory Bird Treaty Act in order to allow any potentially
affected training operations to proceed. During the interim period, the Secretary of
Defenseisrequired to consult with the Secretary of the Interior to monitor, minimize,
and mitigate any adverse impacts on migratory birds, whenever practicable. Interim
exemption authority will expire when the new regul ations become effective and all
litigation challenging them has been resolved. To restrict the amount of time during
which legal challenges could be raised, the law limits judicial review by afederal
court to 120 days from the date that the regulations are published.

Although P.L. 107-314 does not include modifications to the Endangered
Species Act, the conference report on H.R. 4546 expresses concern that designating
additional critical habitat areas on training ranges could adversely affect military
readiness capabilities. The House originally would have amended the Endangered
Species Act to prohibit the designation of new critical habitat areas on military
installations for which an Integrated Natural Resource Management Plan (INRMP)
has been approved under the Sikes Act, if the plan “addresses specia management
considerations or protection”.” The conferees expressed their support for the level
of cooperation between DOD and the Department of the Interior to prepare effective
INRMPsto protect threatened and endangered species, and indicated their concerns
about questions asto whether INRM Ps provide sufficient protection to eliminate the
need for further critical habitat designations. The conferees encouraged the
Department of the Interior and DOD to cooperate in the management of natural and
cultural resources on military lands, and directed the Secretary of Defense to
recommend |egidlative proposals to accomplish these goals.

Procurement Practices. Various laws, regulations, and executive orders
require federal agencies to procure recycled or environmentally preferable items
whenever it is practical to do so. Section 314 requires the Secretary of Defense to
establish a tracking system to identify the extent to which the Defense Logistics
Agency procures items that are environmentally preferable or are made with

2 Asamended in 1997, the Sikes Act (16 U.S.C. 670a) requires DOD to develop an INRMP
for each military installation in the United States, unless the Secretary of Defense
determines that the absence of significant natural resources on a particular installation
makes the preparation of such a plan inappropriate. The law requires DOD to cooperate
with the U.S. Fish and Wildlife Service and state fish and wildlife agencies in the
preparation of these plansto reach amutual agreement on the conservation, protection, and
management of fish and wildlife resources.
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recovered materials. Thisprovision also requiresthe Secretary of Defense to assess
the need for training and educating military personnel to ensure that they are aware
of any requirements, preferences, or goals for the procurement of environmentally
preferable items, or those made with recovered materials. Related to procurement,
Section 827 authorizes multi-year authority for procuring services related to the
cleanup of environmental contamination on military installations. Since, many types
of cleanup remedies are long-term actions, multi-year authority is often more
practical than annual authorizations.

Natural Resource Conservation. P.L. 107-314 includes two natural
resource conservation provisions that address the impacts of land development on
military installations. Inmany areas, wildlife popul ations haveincreased on military
lands as surrounding open spaces and habitat have diminished due to property
development. DOD argues that environmental requirements to protect endangered
and threatened speci es have risen as aconsegquence, and that such requirements have
placed limitations on the use of certain lands. To prevent further land development
and help ease the burden of habitat preservation on military lands, Section 2811
authorizesthe Secretary of Defense to enter cooperative agreements with states and
private entities to acquire or obtain interest in nearby properties to preserve open
gpace and protect critical habitat. Such properties would serve as a buffer to help
eliminate or relieve restrictions on training, testing, or other operations, that might
otherwise be imposed if the availability of open space and wildlife habitat were
limited to military lands due to surrounding property development. To meet this
same objective, Section 2812 authorizes the Secretary of Defense to convey surplus
property to state or local governments, or non-profit conservation organizations, to
preserve open space or natural resources in perpetuity.

Use and Disposal of Obsolete Naval Vessels. Section 3504 authorizes
financial assistanceto statesfor preparing obsol ete vessel sfromthe National Defense
Reserve Fleet for use as artificial reefs. Thelaw does not specify how much funding
is authorized, and the amount of assistance would depend on the availability of
appropriations. Eligible activities include removing hazardous materials from a
vessel, towing it to the target location, and sinking it. The amount of assistance
awarded to a state would depend on numerousfactors, such asthe cost-effectiveness
of “reefing” a vessel compared to other disposal options. No later than September
30, 2003, the Maritime Administration and EPA are required to jointly develop
environmental best management practices to serve as a national guideline for
preparing vessels as artificia reefs. In addition to the use of artificial reefs as a
disposal option, Section 3504 directsthe Maritime Administrationto carry out apilot
program to explore alternatives for exporting obsolete naval vessels abroad to be
dismantled and recycled. The Maritime Administration aready has the authority to
export vesselsfor these purposes, and the pilot program isintended to identify more
effective and safer practices for disposal abroad.

Department of Energy

Section 3101 authorizes a total of $6.76 billion for DOE’s management of
defense nuclear waste and cleanup of contaminated nuclear weapons sites. This
amount is about $148 million less than the Administration’s amended request of
$6.91 billion, and is nearly $271 million more than the FY 2002 appropriation of
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$6.49 billion. Of the authorization of $6.76 billion, approximately $4.51 billion
would be reserved for the Defense Environmental Restoration and Waste
Management Account, nearly $1.11 billion would be alocated to the Defense
Facilities Closure Projects Account, and about $158 million would be set aside for
the Defense Environmental Management Privatization Account.

The remaining authorization of $982 million would be devoted to a new
Defense Environmental Management Cleanup Reform Account. This amount is
approximately $100 million lessthan the Administration’ s amended request of $1.1
billion. As discussed earlier, the Administration had requested funding for this
account to support a new initiative that would accelerate cleanup schedules and
reduce costs. Although there have been long-standing concerns over the pace and
cost of cleanup at defense nuclear waste sites, some Members of Congress criticized
DOE for not providing adequateinformation on how the goal s of accel erated cleanup
and lowered costswould be achieved under thisinitiative. There aso were concerns
regarding how these goal's could be attai ned without weakening cleanup standardsor
other environmental protections.

To address the above concerns and ensure adequate oversight, Section 3145
requires the Secretary of Energy to submit a performance management plan to
Congress for each affected site prior to the allocation of funds. Once allocated to a
site, funds could not be obligated or expended until 30 days after the Secretary of
Energy submitsto Congress a description of the activitiesto be carried out under the
performance management plan. To provide opportunities for additional oversight,
Section 3179 requiresthe Secretary of Energy to submit areport to Congress on the
progress of activities to accelerate the reduction of environmental risks at defense
nuclear waste sitesthat have hel ped to increase the pace of cleanup and reduce costs.
The law directs the Secretary to submit this report along with DOE’s budget
justification for FY 2004.

Appropriations for FY2003

In addition to the authorization of funding, the second session of thel07™"
Congress completed consideration of the two appropriations bills that fund DOD’ s
environmental programs. The Department of Defense Appropriations Act for
FY 2003 (P.L. 107-248, H.R. 5010) provides funding for environmental cleanup at
current and former military installations, as well as numerous other environmental
activities. TheMilitary Construction AppropriationsAct for FY 2003 (P.L. 107-249,
H.R. 5011) providesfunding for the cleanup of environmental contamination at base
closure sites. The 107" Congress did not complete consideration of FY 2003
appropriations for DOE’s defense nuclear waste management and cleanup
responsibilities. The new fiscal year began on October 1, 2002, and a series of
continuing resol utions have been providing funding for most federal programsat the
samelevel asenacted for FY 2002. The current continuing resolution (P.L. 107-294)
provides funding through January 11, 2003. Further action on FY2003
appropriations for DOE and other federal agencies is expected early in the 108"
Congress. Additional discussion is provided below.
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TheDepartment of Defense AppropriationsAct for FY 2003 (P.L. 107-248, H.R.
5010) provides specific funding levels for environmental cleanup activities, but as
in defense authorization legisation, there are no comprehensive line-item accounts
for DOD’s other environmental activities, including compliance, pollution
prevention, conservation, and environmental technology. DOD will determine its
FY 2003 budget for these programs mostly from funds appropriated to the accounts
for Operation and Maintenance, Procurement, and Research and Development. The
final amounts allocated for these activities in FY2003 will be indicated in the
Administration’ sbudget request for FY 2004, which will includefunding datafor the
previous fiscal year.

P.L. 107-248 provides atotal of $1.31 billion for the cleanup of environmental
contamination at current and former military installations, about $6 million lessthan
the enacted authorization of $1.32 billion, and over $30 million more than the
FY 2002 appropriation of $1.28 billion. The increase will be devoted to increasing
the pace of cleanup at FUDS sites, which has been criticized for proceeding more
slowly than cleanup at currently activeinstallations. Thelaw providesan additional
$75 million to clean up unexploded ordnance on Kaho’ olawe Island in Hawaii, $50
million more than the enacted authorization and the Administration’ srequest of $25
million. Thelaw providesanother $10 millionto mitigatethe environmental impacts
of military activities on Indian lands, the same as the Administration requested.

On a cleanup-related matter, the law limits the use of “indefinite
delivery/indefinite quantity” contracts to no more than 35% of the total funding
obligated for environmental cleanup projects in FY2003. The law also includes
another environmental provision that prohibits the use of FY 2003 funds to upgrade
the 939" Combat Search and Rescue Wing of the Air Force Reserve, until the
Secretary of the Air Force certifies to Congress that certain conditions are met.
Among these conditionsarethe requirement that any new aircraft assigned to the unit
must comply with local environmental and noise standards.

The law does not include two environmental provisions that were considered
during the debate over H.R. 5010. First, the law does not include the Senate
provision that would have provided up to $2.5 million to dispose of sediments at
inland sites from dredging operations at Earle Naval Station in New Jersey.
Sedimentsfrom dredging operationsaretypically disposed of inthe ocean, dueto the
comparatively high costs of inland disposal. Interest in inland disposal has been
rising due to concerns over the potentialy adverse effects of ocean disposal on
coastal water quality. Second, the law does not include the House provision that
would have established a commission to assess the “adverse impacts’ of
encroachment factors, including environmental requirements, on military training.

Military Construction

TheMilitary Construction Appropriations Act for FY 2003 (P.L. 107-249, H.R.
5011) allocates $561 million to the BRAC account for base realignment and closure
activitiesinthe United States, $4 million less than the enacted authori zation of $565
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million, and about $72 million less than the FY 2002 appropriation of $633 million.
The Administration had requested $545 million. Funding under thisaccount includes
support for the cleanup of environmental contamination in order to preparerealigned
or closed propertiesfor transfer to other uses. Of the enacted appropriation of $561
million, $20 million is reserved for a new Environmental Cleanup Acceleration
Initiative to address the backlog of environmental remediation requirements that
have not been met. Thefunding for theinitiative will be allocated accordingly: $11
million to the Navy, $6 million to the Air Force, and $3 million to the Army.

Asin FY 2002, the law does not place alimitation on how much funding can be
spent on environmental cleanup. Prior to FY 2002, Congress had traditionally placed
a limitation on environmental cleanup funding under the BRAC account. The
departure from this practice is intended to provide DOD with greater flexibility in
allocating funding for cleanup needs. The Administration estimatesthat it will need
$520 million to support cleanup activities at base closure sitesin FY 2003, about $74
million less than the amount of $594 million obligated for cleanup in FY2002.
Related to cleanup funding, thelaw directs DOD to accurately reflect the anticipated
costs of environmental restoration, waste management, and compliance activitiesin
future budget requests for base closure activities. This provision was included to
address the issue of funding needs for environmental activities that DOD had not
adequately identified in previous budget submissions.

In addition to specifying funding for base closure activities, the law includes a
provision which provides greater flexibility for the payment of environmental
cleanup costs associated with the upkeep of certain types of military housing. The
law limits the cost of maintaining and repairing general and flag officer quarters to
$35,000 per unit annually, unless Congressis notified 30 daysin advance that costs
will exceed this amount. However, if the additional costs are solely for
environmental cleanup activitiesthat could not be reasonably anticipated at thetime
of the budget submission, the law authorizes DOD to notify Congress of the
additional costs “after-the-fact”. Providing an exception from early notification
requirements for unforseen environmental costs could help to ensure that cost
limitations do not prevent DOD from taking timely action to comply with
reguirements to remove hazardous materials or reduce the threat of exposure.

Energy and Water Development

Prior to the adjournment of the 107" Congress, the House and Senate
Appropriations Committees reported their respective versions of the Energy and
Water Development Appropriations Act for FY 2003 (H.R. 5431 and S. 2784). Floor
action did not occur on either bill. Both billswould have provided lessfunding than
the Administration requested for DOE’ sdefense-rel ated environmental activities. As
reported, H.R. 5431 would have provided a total of $6.89 billion for the various
accounts that fund DOE’'s defense nuclear waste management and cleanup
responsibilities, whereas S. 2784 would have provided $6.69 billion. The
Administration has requested $6.91 billion for these activities.

The most controversia element of the appropriations debate was the
Administration’s proposal to establish a new account that would fund activities to
accelerate cleanup and reduce costs.  The House amount included $1.1 billion to



CRS-26

fund the full request for this account. However, the Senate bill would not have
provided appropriations for it due to concerns over the lack of detailed information
on how the funding would be used. Senate report language also criticized DOE for
entering commitments to accelerate cleanup at numerous sites prior to receiving
appropriations for the account. Despite these concerns, the Senate bill would have
appropriated an increase of over $1 billion for the Defense Environmental
Restoration and Waste Management Account to honor these commitments. As
discussed earlier, the National Defense Authorization Act for FY 2003 authorized
$982 million to establish a new cleanup reform account, and the amount of the
appropriation for this account may be an issue for the 108" Congress in its debate
over final appropriations for FY 2003.

Related to the management of defense nuclear waste, H.R. 5431 would have
provided $525 million for the site characterization of Y uccaMountain to develop a
centralized repository for high-level defense and civilian nuclear waste, whereas S.
2784 would have provided $336 million. The Administration has requested $593
million. In addition to funding for DOE, H.R. 5431would have provided $150
million for environmental cleanup under the FUSRAP program, whereas S. 2784
would have provided $140 million. The Administration hasrequested $141 million.
This program addresses low-level radioactive contamination at sites that were
primarily owned by private contractors who processed and stored uranium and
thorium ores during the early years of the U.S. nuclear weapons program.

Other Relevant Legislation in the 107™ Congress

Other relevant legislation was introduced in the 107" Congress that was not
enacted, or incorporated into other legislation, prior to adjournment. These hills
addressed avariety of environmental issuesrelated to military activities. Amongthe
issues were the underwater cleanup of UXO and other military munitions, critical
habitat protection for endangered and threatened species on lands administered by
DOD, military compliance with environmental laws, reform of Superfund cleanup
requirements for federal facilities, military response to environmental emergencies
in foreign nations, storage and use of mercury at military installations, regulation of
pollution from military aircraft operations, and suspension of the use of depleted
uranium munitions. A similar body of legislation to address these and other issues
may possibly be considered during the 108" Congress. Each bill in the 107"
Congress that addressed the above issues is discussed below.

Removal and Remediation of Unexploded Ordnance

Representative Anibal Acevedo-Vilaintroduced the Underwater Unexploded
Ordnance Removal Act of 2001 (H.R. 3212) on November 1, 2001. The bill would
have directed DOD to include underwater portions of live firing areasin its efforts
toidentify and remove UX O and address rel ated environmental contamination. The
bill also would have required DOD to specify the amount of funding that would be
necessary to address the underwater removal and remediation of UXO in its annual
budget submission to Congress. DOD issued an “unfavorable executive comment”
on H.R. 3212 on March 19, 2002.
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Senator Gordon Smith introduced the Endangered Species Recovery Act of
2001 (S. 911) on May 17, 2001. It would have required the Secretary of the Interior
to grant priority consideration to plans for the conservation and recovery of
endangered and threatened specieswhich, among other factors, would reduce conflict
withmilitary training and operations. Thebill alsowould haverequired the Secretary
of the Interior to consider the impacts on military training and operations when
designating“ critical habitat” for the protection of endangered and threatened species.
This latter provision is similar to language that the House included in passing its
version of the National Defense Authorization Act for FY 2003 (H.R. 4546).

Compliance with Federal and State Environmental Laws

Representative Bob Filner introduced the Military Environmental Responsibility
Act (H.R. 2154) on June 13, 2001. Thebill would have clarified that DOD and other
defense-related agencies (including DOE, the Nuclear Regulatory Commission, the
Office of Naval Reactors, and any other federal agency designated by the President)
are subject to substantive and procedural requirements under federal and state
environmenta laws to the same extent as other entities. The bill aso would have
waived any immunity of the United Stateswith respect to requirements under federal
and state environmental laws, and it would have required the federal agencies
responsi blefor administering such lawsto takeenforcement actionsagainst DOD and
other defense-rel ated agenciesto the sameextent asother entities. Similar provisions
for clarifying federal compliance requirements and waiving immunity are aready
included in the Resource Conservation and Recovery Act and the Safe Drinking
Water Act. H.R. 2154 would have extended their applicability to all other federal
environmental laws and state statutes as well. These provisions were similar, but
broader in scope, to legislation introduced in the 106™ Congress.

H.R. 2154 adso would have specified the applicability of the National
Environmental Policy Act to the development and procurement of weapons systems
that require congressional authorization. Additionally, thebill would have permitted
the use of cleanup funding under the Defense Environmental Restoration Accounts
to pay fines and penalties for violations of non-cleanup environmental laws, and it
would have allowed the use of funding under these accounts for waste treatment,
storage, or disposal activitiesunder the Army Corpsof Engineers’ Formerly Utilized
Sites Remedia Action Program.

Superfund Reform

Representative Sherwood Boehl ert introduced the Recycle Americal sLand Act
of 2001 (H.R. 324) on January 31, 2001. The bill included numerous reformsto the
Superfund program that could have affected DOD’s cleanup activities. Firgt, it
would have revised the remedy sel ection process which might have hel ped to reduce
cleanup expenses at some sites. However, other provisions related to the state role
at DOD’ scleanup sites could have caused coststo rise. The bill would have granted
statesthelegal authority to makefinal determinationsonwhich cleanup remediesare
used at hazardous waste sites on defense and other federal facilities that are being
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cleaned up under CERCLA through interagency agreements. Cleanup costs at such
sites could have been higher if statesinsisted on measuresthat were more expensive
to implement than those preferred by federal agencies. States would have been
permitted to make the final determination on remedy selection in cases where a
consensus could not be reached with a federal agency through dispute resolution.
Thebill would have granted statesthelegal authority to bring civil actioninaUnited
States district court to compel a federal agency to implement a state's preferred
remedy, and penalties of up to $25,000 per day could have been assessed against
DOD or other federal agenciesfor not complying. These provisionswere similar to
legislation that was introduced during the 106™ Congress.

Military Response to Environmental Emergencies in
Foreign Nations

RepresentativeMark Udall introduced theInternational Environmental Defense
Act of 2001 (H.R. 1976) on May 23, 2001. The bill would have expanded the
Secretary of Defense’ s current authority to transport humanitarian relief suppliesto
foreign nationsto include the authority to transport suppliesintended for responding
to, or mitigating the effects of, acondition or event, such asan oil spill, that threatens
to seriousy harm the environment. This authority would have applied to
“appropriate circumstances’ under which an international response to an
environmental emergency would be in the national interest of the United States.

Storage and Use of Mercury at Military Installations

Representative ThomasAllenintroduced the M ercury Storage and Safe Disposal
Act of 2001 (H.R. 2266) on June 21, 2001. The bill would have authorized DOD to
temporarily accept and store mercury from private sector sourcesuntil asafedisposal
method or storage facility is developed for private sector use. Certain military
installations already have the infrastructure available to store mercury since this
substanceispart of the National Defense Stockpile. Thebill was primarily aimed at
providing safe storage for large private sector sources which have an inventory of
mercury weighing in excess of 35,000 pounds. EPA would have been authorized to
acquire mercury from these sourcesfor transfer to adesignated military installation.
The bill al'so would have directed EPA to establish a Task Force on Safe Mercury
Disposal to identify the best methods to ensure that mercury is not released into the
environment, assess the technol ogies and measures that would be required to safely
dispose of and store mercury over the long-term, and identify the research,
development, and demonstration of technologies that would be necessary to
accomplish this objective. The task force would have been required to submit a
report to Congresson its progresswithin oneyear of itsfirst meeting, and to transmit
afinal plan for safe mercury disposal by 2003. Once safe disposal and storage
facilities were available, the private sector inventory of mercury would have been
transferred back from DOD to the new facilities.

Three other bills sought to reduce emissions of mercury from various sources
to reduce the threat of human exposure, including activities conducted by DOD.
Representative ThomasAllenintroduced the Omnibus M ercury Emissions Reduction
Act of 2001 (H.R. 2729) on August 2, 2001. The bill would have required DOD to
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submit a report to Congress by December 31, 2002, on the use of mercury and
mercury compounds in activities conducted by DOD. This report would have
included information on measures that DOD is taking to reduce the use and
emissions of mercury and mercury compoundsin military operations, to stabilize or
recyclediscarded mercury or mercury-containing products, and to stabilizeandretire
the national defense stockpile of mercury.

Senator Patrick Leahy introduced similar legislation (S. 1875) on December 20,
2001. Likethe House bill, S. 1875 would have required DOD to submit areport to
Congress on the use of mercury and mercury compounds for national defense
purposes. However, the Senate bill included provisions that would have prohibited
the sde of mercury from the National Defense Stockpile, domestically or
internationally, for commercial or industrial use. This prohibition would have been
intended to limit the supply of mercury, and thereby prevent its use and any possible
contamination in the future resulting from such use.

The Senate Committee on Environment and Public Worksreported theMercury
Reduction Act of 2002 (S. 351, S.Rept. 107-243), on August 28, 2002, and the
Senate passed the bill, asamended, on September 5, 2002. Whilethebill would have
focused primarily on reducing the release of mercury from thermometers, it also
would have established afederal task force to recommend more effective meansto
collect, store, and dispose of mercury from various sources to prevent releases into
the environment. The Secretary of Defense would have served as a member of the
task forceto recommend long-term plansfor managing DOD’ sstockpile of mercury,
aswell asparticipatein therecommendation of alternative methods and technologies
to safely collect and store mercury.

Regulation of Pollution from Military Aircraft Operations

Representative Steve Rothman introduced the Right to Know About Airport
Pollution Act of 2002 (H.R. 3886) on March 6, 2002. The bill would have required
EPA to study thefeasibility of comprehensively regulating air, noise, water, and solid
waste pollution at commercial and military airports based on aggregate pollutant
levels, measured as if the various sources were a single source. EPA would have
been required to establish a working group, including DOD, to conduct the study.
As one of many areas of consideration, the study would have addressed issues
involved in identifying and regulating air and noise pollution that are unique to
military air bases and stations. EPA would have been required to compl ete the study
within 3 years of enactment and to submit areport to Congress on its findings and
recommendations. Thebill alsowould haverequired EPA to promulgate regulations
that require commercia and military airports to report releases of toxic chemicals
involved in the operation and maintenance of aircraft and supporting vehicles.

Suspension of the Use of Depleted Uranium Munitions

Representative CynthiaM cKinney introduced the Depl eted Uranium Munitions
Suspension and Study Act of 2001 (H.R. 3155) on October 17, 2001. Thebill would
have required DOD to suspend all uses of depleted uranium munitions due to
potential threats to human health. The findings of the bill indicated that depleted
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uranium munitions have been used at numerous military installations, proving
grounds, and testing facilities in the United States, and also were used during the
Persian Gulf War and during the conflicts in the former Federal Republic of
Yugoslavia. DOD has acknowledged that stocks of depleted uranium munitions
have been contaminated with plutonium and other radioactive elements, which are
extremely toxic and carcinogenic, and many have speculated that exposure to such
munitions may have affected the health of military personnel and civilian
populations.  The suspension proposed by the bill would have remained in effect
until the Secretary of Health and Human Services certified that the use of current
stockpiles of depleted uranium in future conflicts would not pose alikely long-term
or residual threat to the health of United States or NATO military personnel, and
would not jeopardize the health of civilian populationswithin the areas of such use.

In addition to proposing asuspension of the use of depleted uranium munitions,
H.R. 3155 would have required DOD to provide EPA with alist of al sitesin the
United Stateswheredepl eted uranium munitionshave been used or produced, aswell
as a map for each site. EPA would have been required to study the possible
contamination of soil, air, water, and vegetation at each site, and report its findings
to DOD and Congress. Thereport would have included information on the extent of
such contamination, made site-specific recommendations for the mitigation and
cleanup of each contaminated site, and made general recommendations on the
cleanup of siteswhere depleted uranium munitions have been used on foreign lands.
Based on EPA’s report, DOD would have been required to develop a plan for
mitigating and cleaning up each site and to establish a prioritized list of cleanup
actionsto betaken. DOD also would have been required to report to Congresson the
status of cleanup progress. The bill would have required cleanup actions to be
carried out according to the National Environmental Policy Act.
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