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Entering the Executive Branch of Government: 
Potential Conflicts of Interest With Previous 

Employments and Affiliations 

Ethics amd conflict of interest concerns have been expressed about the 
impartiality, b~as, or fairness of Government regulators, administrators and othe 
executive brm:h decision makers who, shortly before entering Government service, 
had rcpresentelml, owned or were employed by industries, firms or other entities which 
they must now regulate and oversec. Federal conflict of interest law and regulation, 
for the most psrt, deal with the potential influence of existing and currenr financial 
assets, properti ts, arrangments, and relationships of the federal official. While the 
laws ,and regul,,ltions focus primarily on current economic and financial interests of 
a Government official and those closely associated with the official, &ere are some 
limited conflict of interest regulations and ethics standards which look also to 
previous emplcyment and past associations of those entering fedmal service. 

The regulatory scheme regarding fmancial interests encompasses what has 
collocpially bsm called the "thrce-D" method of conflict of intmst regulation, that 
is: disclosure, disqualification and divestiture. Public financial disclosure is required 
of in-coming f1:deral officials who wilI be compensated above certain amounts, 
including thos~. officials nominated by the President who must receive Senate 
confirmation. IXsclosure information will cover not only existing assets, property, 
debts and incon ke, but also certain information about past clients and employers who 
during the prcvi ous two years compensated the in-coming fcderal official over $5,000 
in a year, othel- past income sources, and certain past positions held in private 
organizations a~ld entities in the preceding two years. 

Disqualific.ation or 'kecusal" is the principal statutory method of dealing with 
potential confli1:ts of interest of an executive branch officer or mployee, whereby 
thc officer or e~nployee is prohibited from participating jn any particular official 
governmental matter in which that official, or those close to the official whose 
financia1 interer ts maybe "imputed" to the official, has any financial intaest. While 
the stomropy prc &ion requiring disqualification is a criminal provision of law, and 
covers only cur, ent or existing financial interests of the officer or employee, there is 
also a "regulato~ y" recusal requirement that may apply to certainpast affiliations and 
previous econo~ aic interests. Such recusals may bc required in matters affecting, as 
parties to the matter, organizations, entities or clients with which the federal official 
had been associlted during the previous onsyear period. Additionally, exccutive 
branch regulntir m s  also provides for a two-year recusal requirement barring an 
official in the el .ecutive branch &om participating in a particular matter in whch a 
former employe: is a party when that former employer had made an "cxtraordinary 
payment" to thc official prior to entering Government. Aside from the specific 
regulatory and statutory restrictions and requirements on past associations and 
cmploynents, tI~ere is no general regulation or standard on possiblc or perceived 
"philosophical" or "ideological" biascs which a fcderal regulator or administrator 
may allegedly have on a subject because of the past affiliations or previous 
employments or professional activities of that official. 
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Eniterin~ij the Executive Branch of Government: 
F'oten1,:ial Conflicts of Interest With Previous 

Employments and Affiliations 

'This repu? examines the federal laws and regulations relevant to entering into 
Government e~nployment from the private sector, with respect particularly to the 
potential conflicts of interest that may arise because of the past employment, 
affiliations or 3nancial interests or involvements of a nominee or ncw officer or 
employca in th~: executive branch of Government. The report is intended to provide 
those conduoti~ig congressional oversight with an outline ofsome ofthe issues, rules, 
regulations, a d  oversight tools that may be available regarding this subject. 

Backgroundllssues 

There has been expressed ongoing concms about the impartiality, bias, or 
fairness of Gc~vernrnent regulators, administrators and other cxecutive branch 
decision makcr s who, shortly before entering Government servicc, had represented, 
owned or were mployed by industries, firms or other entities which thcy must now 
regulate and oi.ersee, or concerning whom such officials must otherwise makc or 
advise the Govc m e n t  on policies directly and significantly impacting those former 
clients, emplo) ers or f m .  Scveral instances of alleged conflicts of interest, 
' 'ap~e~aances" [of conflicts of interest or bias, or "cozy relationships" between the 
regulatcd entiti :s and the Government official who had formerly worked for or 
represented tha~ regulated entity, havc been examined in the press over the last few 
years: The allegations and concerns in such instances are that loyalty to private 
economic and business interests, rather than fealty to the general public intcrest, is 
being scrved b) such officials in their actions. 

Individual:.: entering federal service will, of course, bring with them existing 
financial investments, ownerships, properties, and other economic arrangements 
typical of anyolle similarly placed in American society. Those entering federal 

' Washington Po:~t, "Official's Lobbying Ties Decried: Intcrior's Grilcs Defends Meetings 
as Social, InformationaI," September25,2002, p. A1: "Withinwceks oftaking office, Griles 
began a series of meetings with former clients and administration officials on regulatory 
matters importam to scveral of his former clients"; Washington Post, "Pitt's Role in AOL 
Time Warner Caae Uncenain," Octobcr 18,2002, p. El: ''Pitt, who has bcen criticized for 
participating in SIX cases involving former law clients, represented [AOL's chairman] and 
the company on ssveral significant accounting matters in recent years"; Washington Post, 
"Pentagon Officii~l From Enron in Hot Seat," January27,2002, p. A8: "[White's] corporate 
experience - his mle at ... Enron Energy Services (EES) - is raising questions of possible 
conflicls of intere;:t ... la his first major speech as secretary, he vowed to stcp up privatization 
ofutility services at milimy bases. EES ... had been sceking to contract with h e  military." 
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s m i c e  irnmccliately from private industry will also enter with certain former 
afilintions, en~ployment or other fm&cial, economic or business associations with 
particular privite interests. While federal conflict of interest law and regulation 
focuses primarily on current economic and financial interests of a Government 
offioial and t h e  closely associated with the official, there arc some limitcd conflict 
of intxest regulations and ethics standards which look also to previous employment 
and past assoc~ations of thosc becoming federal officers and employees. 

Conflicts of Interest Generally 

' f i e  term "conflict of interest" may have a broad meaning in general usage. 
However, under fedcral law and regulation a "conflict of intercst," for the most part, 
deals with a coi lflict between a federal employee's official, governmental duties and : 
respo:asibilitie: on the one hand, and the personal, financial or economic interests of 
the employee OI I  the other.2 Whcn the offioial duties of a Government employee may 
impact upon thl:: outside, private business or cconomic interests of that employee, or 
rhe economic interests of those closely associated with the employee, a conflict of 
interest situatic'n presents itself 

The ovm.Il scheme of the conflict of interest laws adopted by Congress 
generally embslies the principle "that a public servant owes undivided loyalty to the 
Gov~mrnent , '~~ and that advice and recommendations given to the Government by its 
employees and officials be made in the public interest and not be tainted, even 
unintentionnlly, with influence fiom private or personal financial interesk4 The 
House: Judiciaqr Committee, reporting out major conflict of interest revisions made 
to federal law in the 1960'9 found: 

The proper. operation of a democratic government requires that officials be 
independent and impartial; that Government decisions and policy be made in the 
proper cha~mels of the governmental structure; ... and that the public have 
~~onfidence in the integrity of its govemrncnt. The attainment of one or more of 
these ends .s impaired whenever there exists, or appears to exist an actual or 
potential conflict between the private interests of a Government mployee and 
his duties at; an officiaL5 

Manning, Fede,ml Conflict ojinrerest Law, at 2-3 (1964); Association of the Bar of the 
City of New Yorl,:, Conflict ofinrerest andFederaI Service, at 3 (1 960); House Committee 
on Standards of C,lfficial Conduct, House Ethics Manual, 102d Cong., 2d Sass. at 87 (April 
1992); see Reguhions of the Office of Government Ethics, 5 C.F.R. part 2635. There may 
be c m i n  so-callud "conflict of interest" statutes or regulations which do not expressly deal 
with financial inmesrs or compensated activities, such as, for example, 18 U.S.C. 4 205, 
which prohibits a federal employee from acting as an agent or attorney for a private party 
bcfore s federal a3ency, even if the activity is uncompensated. 

H. R. Rpt. No. 746,87th Congress, 1st Session, at 3 (1961). House Judiciary Committee 
rcport on the comprehensive amendments and revisions to conflict of interest laws in 1962. 

a H. R. Rpt. No. 7 ?.S, supra at 4-6; see also UniredSraru v. Mississippi Volley Generating 
Co., 364  U.S. 52C, 549 (1 960); and Conflict of interesr and Federal Service, supra at 3 4 .  

' H. R. Rpt. No. 74S, supra at 4-6. 
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The concan i I such regulation "is not only the possibility or appearance of private 
gain from public office, but the risk that official decisions, whether consciously or 
othenvise, will be motivated by something other than the public's intcrcst. The 
ultimate conc~cm is bad government ..."6 The conflict of interest laws are thus 
directed not or dy at conduct which is improper, but rather are often preventative in 
nature, dirccted at situations which merely havc the potmtial to tempt or subtly 
influence an of ficial in the performance of official public duties. As explained by the 
Supreme Cou~t  with regard to a predecessor conflict of interest law requiring 
disqunlificatio~i of officials from mattcrs in which they have a personal financial 
interest: 

'Illis broad proscription embodies a recognition of thc fact that an impninnent of 
impartial j ldgment can occur in men the most well-meaning men when their 
personal e~,;onomic interests are affected by the business they transact on behalf 
of the Gov merit.' 

Conflict of Interest Regulation 

The application of federal conflict of interest laws and rcgulations, particularly 
the laws requiring an official's recusal or disqualification from certain matters, or 
regulations or p rocedurcs requiring the divestiture of certain assets, have traditionally 
been directed ar current and existing financial interests and ties of that official, and 
those closely as zociated with ths official. The regulatory scheme regadmg financial 
interests encon.passes what has colloquially been called the "three-D" mcthod of 
conflict of interest regulation, that is: disclosure, disqualification and divestiture. 

Financial Cllisclosure: Identifying and Deterring Potentially 
Conflicting Financial Interests 

LJpon entei ing the Federal Government, and then annually on May 15 thereafter, 
high-level Government officials must file detailed, public fmancial disclosure 
statements. Pul lic financial disclosures were first required by law with the passage 
of the Ethics ir Govemmcnt Act of 1978 (P.L. 95-521, as amended), and were 
intended to s a v e  the purpose of idcntifylng "potential conflicts of interest or 
situations that n~ight present the appearance of a conflict of interest" for Government 
officials in poli6:y making  position^.^ 

Irl addition to the purpose of merely identifjmg potential conflicts, and then 
attempting to re:; olve such conflicts ofinterest, the committees considering the ethics 
legislation adopled in 1978 recognized the fact that there was potentially a "deterrent 

The Association of the Bar ofthe City ofNew York, Special Cornmittec on Congressional 
Ethics, James C. Kirby, Executive Director, Congresr and the Public Tnrsr, 38-39 (1 970). 

' UrrifedStares v. Wsissippi Valley Generating Co., supra at 549, concerning 1s U.S.C. 5 
434 (1960 Code cid.), predecessor statute to current 18 U.S.C. $ 208. 

' S. Rpt. No. 95-1 70,95" Cong., 1" Sess. 1 17 (1977). The fact that the disclosures were ca 
bc made public w IS also seen as serving the purpose of increasing public confidence in the 
integrity of the in ititutiom of Government and in those who serve hem 
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factor" in rcqu iring public disclosure of a Govemment official's personal and family 
financial information, - both in deterring the holding of certain assets (and thus 
deterring certain potential conflicts of interest), but also possibly in deterring the 
recruitment 0:" certain persons into the Govwnment because of such persons' 
uneasiness with the required details of public financial disclosure. As noted by the 
Senate Comrnittec, however, this latter detment effect was notnecessarilyanegative 
constquence of required public disclosures, but could be apositive consideration in 
the enactment ,>f the financial disclosure requimnent: 

Publ.,c financial disclosure will dew some persons who should nor bc 
entering public service from doing so. Lndividuals whose personal finances 
would not bear up to public scrutiny ... will very likely be discouraged from 
mtcring plblic office altogether, knowing in ndvance that their sources of 
income an i financial holdings will be available for public r e~ i ew .~  

Who Mucst File, Generally. 

Anyone wtering the federal service who is covered by the public financial 
disclosure laws generally must, within 30 days of appointment, file an entry report." 
Thereafter, co~lered employees must file annual reports by May 15. Whether an 
emplcryee of the Federal Government is requircd to file public financial disclosure 
statements is d~ztennincd, in the first instance, by the rate of compensation that the 
employee receiares or will receivc from the Federal Government, and then, secondly, 
by the number of days such an employee works for the Federal Government. Any 
officer or empklyee of the exccutive branch of Government who "occupies aposition 
classified abovi: GS-15," or, if 'hot under the General Schedule," is in a position 
comp~mared a;. a "rate of basic pay ... equal to or greater than 120 percent of the 
rninhlum rate 11f basic pay payable for GS-15," is generally subject to the public 
disclosure provisions." Those employees compensated at the rate of pay dcscribed 
above will be required to file public disclosure statements if the individual works for 
the G o v m e n I  for more than 60 days in the calendar year.I2 

This requii-ement for detailed, public financial disclosure under the Ethics in 
Govercunent Al::t of 1978 currently applies to more than 20,000 officials in the 
Fedaal Government." In addition to the statutory mandate for public disclosure 

S. Rpt. No. 95- 170, supra nt 22. 

' O  5 U.S.C. app. 101(a), 102(b). 
I I 5 U.S.C., app. 1:; 101(f)(3). As of this writing in 2003, for example, the threshold rate of 
pay for 2003 will be $102,168 annually. The dehition for legislative employees, it should 
be noted, differs 5 tightly and covers onyone who is compensated at a rate in excess of 120% 
of a the bast salaiy of a GS-15, regardless of whether or not that person is on the General 
Schedulc or not, I hus covering certain GS-15's in the Iegislative branch not covered in the 
executive branch 

" 5 U.S.C., app. 5 101(d). Certain cxemptiom and waivers may be permitted upon 
particular finding3 and determinauons regarding special Governrncnt employees. See 5 
U.S.C., app. $ 10 l(i). 

" Statement of AI ny L. Cornstock, Director of the Office of Government Ethics, before the 
(continued ...) 
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based on sa lq , .  level, the Office ofGovenunent Ethics requires by regulation that all 
"Schedule C" 8:mployees, regardlcss of salary, file public  disclosure^.'^ 

'Where Filed. 

For most incoming fcderal officials filing their entry rcport, as wcll a s  for 
current emplo) ees filing their annual financial disclosure statements by May 15 of 
each year, sudl reports are generally to be filed with the designated agcncy ethics 
officm (most clxnmonly in the ofice of general counsel) in the agency in which the 
reporting offic~x or employee serves or is to serve.I5 The President and the Vice 
President, howl:ver, file their reports with the Dircctor of the Office of Government 
Ethics. All fi1t.d repores by officials are open generally for public inspection upon 
requcst made irl writing, subject to rules on the impermissible commercial or political 
usc of the infor mation contained in the rcports.'6 The agencies having suah rcports 
are instmctcd t l) keep thm as public records for six years." 

Advice and Consent Positions. 

A11 presidential nominees requiring Senate confirmation must file public 
disclosure statcments regardless of salary (but uniformed and foreign service 
nominees file only if they meet the pay threshold)," and such reports incur other 
specific procedural steps. Their disclosure statements arc not only filed with and 
reviewed by thck department or agency, but are also "transmitted" to the Office, of 
Government Etlics for review, and are "foward[ed]" for review to the Committee of 
the Senate with jurisdiction over the particular individual's nomination. 

Once the Inresident has transmitted to the Senate the nomination of a person 
requirsd to be x n f m e d  by the Senate, thc nominee must within 5 days of thc 
President's tran(imitt.1 (or any time after the public announcement of the nomination, 

" (...continued) 
Senate Cornmittre on Governmental Affairs, "OGE Recommendations on Sbeamlining 
Public Financial Oisclosure and Other Aspects of the Presidential Appointmenr Process," 
April 5, 2001, p. 2. 

" 5 C.F.R. 5 263+202(e). Exceptions may be provided under some circumstances. There 
are also confidential reporting requirements wbich apply generally to certain lower-level 
"rank and file" a nployees, that is, those compensated below the threshold rate of pay for 
public Jisclosure:,: (GS-15 or below, or less than 120% of the basic rate of pay for a GS-1 S), 
and wb.0 arc determined by the employee's agency to exercise responsibilities regarding 
Government corn racting or procurement Govemment grants, Government subsidies or 
licensing, Govenuncnt auditing, or other governmental dutics which may particularly 
require the employee to avoid financial conflicts of interest. 5 C.F.R. 6 6 2634.901-908. 

5 U.S.C. app. 5 103(a). 

'' 5 U.S.C.,app. 4 105(a), (b). 

" 5 U.S.C. app. 6 105(d). 

'' 5 U.S.C. app. 4 101(b). 
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but no later tho1 5 days after transmittal), file a financial disclosure statement.19 This 
financial disclclsure statcmcnt is filed with the designated agency ethics officer of the 
agency in whicll nominee will serve:' and copies of the report are transmincd by the 
agancy to the I~irector of the Office of Government ~ t h i c s . ~ '  The Director of OGE 
then forwards i l  copy to the Senate committee which is considering the nomination 
of that indi~idual.'~ A presidential nominee must file an updated report to the 
Committee reviewing his nomination at or before the commencement of hearings, 
updating the in formation through the period "not more than five days prior to the 
comrnenccmeni of the hearing," concerning specifically infomtion related to 
honoraria and cutside eamcd income.23 

Inforrnatlon to Be Reported: Current Financial Interests. 

Most of tha infonnation to be filed and publicly disclosed concerns current and 
existing financial infonnation on assets, property, debts, income and existing 
associations which may present or potentially involve a conflict of interest with the 
officm's or employee's official responsibilities for thc Government. The regular 
annual financia! disclosure reports to bc filed in May of each year generally require 
information coilcaning eight different categories of financial information. The 
disclosure s t a t ~ m e n t ~ ~  requires public listing of the identity and/or the value 
(generally in ''c; rtegories of value") ofsuch items as: (1) the official's private income 
of $200 or morc (including earncd and unearned income such as dividends, rents, 
intereat and capital gains) and the source of income; (2) gifts received over a certain 
amount (inclucling reimbursements for travel over threshold amounts); (3) the 
identification oi'assets and incomc-producing property (such as stocks, bonds, other 
securities, rental property, ctc.) of over $1,000 in value (including savings accounts 
over $5,000); (4) liabilities owed to creditors exceeding $10,000 (but not including 
one's home moitgage or car loans); (5) financial transactions, including purchases, 
sales or cxchangles exceeding $1,000 in value, of incomeproducing property, stocks, 
bonds, or other r,ecurities; (6 )  positions heldin outside businesses and organizations; 
(7) agrecments for future employment or lcaves of absence with private entities, 
continuing paynlents from or participation in benefit plans of former employers; and 
(8) the cash vali le of the interests in a qualifying blind 

The lacom Ing reports, including the reports of incoming presidential appointees 
requiring Senate confirmation, include most of the infmation required in the annual 
repom under 5 102(a) of the Ethics Act, but does not include the infonnation on 

j 9  5 U.9.C. app. 6 10 I@); 5 C.F.R 4 2634(c)(l). The disclosure rcport form is provided to 
the nominee by tk.e Executive Office of the President. 5 C.F.R. 8 2634.605(~)(1). 

'O 5 C.F.R. $2634-.602(a). 

5 U.S.C. mpp. 8 1 O3(c), 5 C.F.R. $ 2634.602(c)(l)(vi),. 

5 U.S.C. 8pp. { 103(c), 5 C.F.R. 9 2634.602(~)(3). 

'' 5 U.S.C. app. 8 10l(b). 5 C.F.R. 4 2634.606(a). 

'+ In the: executivt branch, disclosurc fom SF 278. 

=' 5 U.S.C. app. (i 102(a)(l) - (8). For items to be disclosed in relation to rhe official's 
spouse nnd depenjent children, sce 5 U.S.C. app. 4 102(e)(l)(A) - (F). 
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gifts and travel reimburserncnts ( 5  102(a)(2)), nor does it need to include the 
information OTI financial transactions during the previous year ( 5  1 O2(a)(5) or the 
cash value of ~ m t s  (5 102(a)(8)).26 The new entrant reports specifically require 
disclosure of p~ivate incomc received for the filing year and the preceding calendar 
year; ownership interests in assets and income producing property over $1,000 in 
value, and liab ~lities of over $10,000 owed, as of the date specified in the report, but 
which must be no more than 3 1 days before the filing date; the identity of positions 
held i n  private ~ntities; and any future agreements for employment, leavc of absence, 
continuing pay~nents from or participation in benefit plans of former empl~yers.~' 

lnformat ion to Be Reported: Past Associations, Clients. 

While mo1;t of the financial disclosure requirements are directed at current and 
existing fmanc~al holdings and interests, there are certain provisions which look to 
past affiliation; and interests. Perhaps most significantly for first-time filers, 
including nomi:~ecs to Senate-confirmed positions, the public disclosure law requires 
non-elected reporting individuals to list in public reports the identity of persons, 
inclua~ing clicnls, from whom the reporting official had received more than $5,000 
in compensation in any of the two calendar years prior to thc year in which the 
reporting offici,ll files his or her f is t  disclosure report.I8 Such listing of clients and 
others who paid the reporting individual compensation above the statutory threshold, 
should also inc ude a statement of "the nature of thc duties performed or services 
rendered" for swh client or employer. Fwthennore, new entrant reports, including 
reports of nomi lees, are to contain the required information concerning all private 
income receive, 1 for the filing year, and additionally for the preceding calendar year; 
and tbe idcntitj of positions held in privatc mtities must be disclosed not only for 
positions held r luring the current calendar year, but also during the two preceding 
years.'9 

Executive Branch Review and Ethics Agreements. 

The ethics, offjcials to whom the annual disclosure reports are made arc 
instructed to rtview the reports within 60 days to determine if the filer is in 
compliance wit11 applicable conflicts of interest laws and ethical standards of conduct 
regulations, and if so, to sign off on such reports.30 If there are assets, ownerships, 
incom~= or associations which indicate a conflict of interest or ethics problem, that is, 
that "an individl la1 is not in colnpliance with applicable laws and regulations," thcn 
after consultaticn with the individual, the reviewing ethics official or office may 
recommend sewral steps which may be appropriate to rectify the ethics problems, 
includmg "divestiture," "restitution," the establishment of a "blind bust," the request 

- 
5 U.S.C. g; 102ib)(l). 

'' 5 U.S.C. app. 8 1027b)(l), referencing fi 102(a)(1),(3),(4), (6) and (7). 

'"Ethics in Gove ilunenr Act, Section 1 OZ(a)@j(B); see now 5 U.S.C. app. 4 1 O2(a)(6)(B). 

" 5 U.S.C. app. 5 102@)(1)(C) and 102(a)(6)(A). 

'O 5 U.S.C. app. 1 106(a),(b)(l). 
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for a personal conflict of interest exemption under 18 U.S.C. 5 208(b), or a request 
for a "transfer, reassignment, limitation on duties or r~signation."~' 

Presidentla1 nominees who are subject to Senate confirmation also file with the 
agency or department in which they will serve. That agcncy or department oonducts 
an expedited ("~ccelerated") review of disclosure report,32 and where appropriate the 
reviewing offic .ial is to certify that there are no problems with the private financial 
interests of the nominec, that is, that there are "no unresolved conflict of interest" 
issues.'' Whe~ s there are real or apparent conflict of interest problems revealed in 
the financial dil;closure reports, the reviewjng official, consulting with the reporting 
 office^, must d1:termine what "remedial action" is to be taken. "Remedial action" 
may include iivestiture where appropriate, apeemeats to recuse, and the 
establishment cIf a qualified blind trust or a diversified trust.34 Subsequently, a letter 
to the Director ~f the Office of Government Ethics must be provided setting out the 
apparent or rea I conflicts of interest, thc remedial measures taken to resolve those 
issues, and any "ethics agreements" entered into to resolve such conflicts?' Ethics 
agreements are specifjc agreements bctween the nominee or official and thc agency, 
as approvcd by OGE, as to future conduct that thc nominee or official will take, such 
as divestiture, 1 ecusal or resignation from an outside position, to resolve a conflict 
of interest problem.36 If the Director of OGE is satisfied that all conflicts have been 
resolved, thc Director signs and dates the report form, then submits the form and any 
ethics agreemellt, with a letter to the appropriatc Senate committee expressing the 
Director's opini~m that thenominee has complied with all conflict ofinterest laws and 
reg~lations.~' 

Cornmitt~ze Requirements for Advice and Consent Positions. 

As noted, 1111 financial disclosure statements from presidential nominees who 
rcquke Senate c,onfirmation are forwarded to the committee of jurisdiction from the 
Office of Gova nment Ethics. The nominec is also required to update the disolosure 
statement with respect to certain items within 5 days before nomination hcarings. 
Cornrnittees of  he Senate, because of the Senate's express constitutional power of 
approval ofpres idential nominations of officers of the United are not limited 
nor restrained by  the disclosure forms as to the information that they may request 
fiom a nominee to assist in its constitutional "advice and consent" function; and may 
requirc any ad(!itional information Erom a nominee that it deems necessary or 

" 5 U.9.C. app. S 106(b)(3). 

" 5 C.F.R. 8 263;,-.605(~)(2). 

" 5 C.F.R. S; 2634605(b)(4) and (5). 

l6 See, generally, 5 C.F.R. 2634.601 etseq. Ethics agreements are monitored for future 
complkmce by & agency and OGE. 5 C.F.R. 5 2634.804; OGE Memoranda, DO-01-013, 
March 28, 2001, ~ n d  DT-02-004, March 8,2002, to Designated Agency Ethics Officiab. 

l7 5 C.F.R. 2634.605(~)(3). 

" United states Constitution, Articlc II, Section 2, clause 2. 
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desirable. Furthermore, a Scnate Committee, or the Senate, may require certain 
ethics agreements fjrorn the nominee as to the disposition of certain assets, or the 
intention to rsmse oneself fiom certain governmental matters, even beyond any 
"ethics agreeml:nt" made between the nominee and agency or OGE  official^.'^ 

Dise~ua~~fic~ation and Prohibited Conflicts of Interest 

The principal statutory method of dealing with potential conflicts of interest of 
an executive tlranch officer or employee is to require the disqualification (or 
"recual") of the officer or employee from participating in any official governmental 
matter in whicl~ that official, or those olose to the official whose financial interests 
may be "imputd" to the official, has any financial interest. The statutory provision 
requiring disqu:ilification and recusal is a criminal provision of law, and covers only 
c w m t  or exisling financial interests of the officer or employee. There is also a 
l'regul.atory" rcf:usal requirement that may be broader in some instances than the 
statutory restric tion, and may apply to certainpast affiliations and previous economic 
intemts. Currznt regulations promulgated by the Office of Govemment Ethics 
expressly require in certain circumstances that the executive branch official refrain 
from participating in certain particular matters having a direct and predictable effect 
on bu,sinesses, xtities or economic enterprises with which the official had been 
affiliated in the past one year; and requires as  well certain disqualifications for two 
years in cases rvherc the private entity had made "extraordinary" payments to the 
Government oflicial upon the official's departure. 

Statutory Disqualification or Recusal. 

The federi~l statutes deal with existing conflicts of interest principally by 
requhng thc dir,qualification of a federal off~cial fiom certain governmental matters 
in which he ma J be financially interestcd, as opposed to specifically requiring the 
div&.ture of cldlicting interests. Thc federal statute at 18 U.S.C. 5 208, which is 
the principal, gc neral conflict of interest provision under federal law, thus requires 
an official's disc, ualification (recusal) fiom a particular governmental matter in which 
the officer, his ( r her spouse or dependent "ha3 a financial interest," or where there 
is affected a financial interest of an outside entity "in which he [the Government 
official] is sening" as an crnployee, ofticcr or director, or with whom he "is 
negotiating or hi 1s an arrangement" for future ernploy~nent.~~ The statutory language 
is thus stated in the present tense and is directed only to current financial interests and 
existiug arrangclments or currmt understandings for future employment, and the 
statutory provis on does not requirc disqualification on a matter because of a past 
affiliation or prt vious economic interestm4' 

The statutory provision at 18 U.S.C. 8 205 specifically bars a federal officer or 
employee in the executive branch of the Fedcral Government fiom taking official 

l9 5 U.S.C. app. 5 10 1 (b); see 5 C.F.R. 4 2634.603(a)(2). 

44 18 U.S.C. § 20V (2000 Code ed.), emphasis added. 

4 '  C4 CI, hc.-Fec~eral v. United Srdres, 7 19 F.2d 1567,1578 (Fed. Cir. 1983); Center for 
Auro Sofey v. F. 1: C., 586 F. Supp. 1245, 1246 (D.D.C. 1984). 
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action "perso~~ally and substantially" through "dccision, approval, disapproval, 
recormermdati~~n, thc rendering of advice, investigation or otherwise," in any 
"particular" gc~vernmental matter, such as a proceeding, request for a ruling, claim, 
or a contract, jihich affects the financial interests of that officer or employee, that 
emp~oyceBs spouse or dependents, or which affccts the financial interests of an 
organization i l l  which the employee is affiliated as an officer, director, m t e e ,  
general partner or employee, or"with whom he is negotiating or has any arrangement 
concerning prc~spective employment." While there is no de minimis exception 
expressly state,i in the statute, the law does provide that regulations may exempt 
certain categories of investments and interests which are deemcd too remotc or 
inconsequentia 1 to affect the perfonnance of an official's governmental d~ties.~'  The 
currcnt Office of Govemment Ethics regulations exempt several such interests, 
including all interests in "diversified" mutual funds; interests in sector funds which 
have some corr.panies affected by a governmental matttr but where those companies 
are outside of 13e primary sector in which that fund specializes; and othcr sector 
funds even spe1:ializing in the particular sector but where one's interest in the fund 
is no more thar $50,000; securities, stocks and bonds in a publicly traded company 
which is a p w  to and directly affected by a governmental matter if one's ownership 
value is no mor:: than $15,000; securities, stock and bonds in such a company which 
is not a specific party to a matter but is in a class affected by the governmental 
matter, if the eriiployee's ownership interest is no more than $25,000 (if securities in 
more than one such company are owned, then the aggregatc value can not cxceed 
$50,000 to be exempt from the statute)."' 

Ftegulatc~ry Disqualification for Current Conflicts of Interest. 

lLn addition to the statutory recusal requirement, there also exists regularory 
requiremmts f ~ r  disqualification for olher financial interests and connections. 
Although the range of private interests potentially affectcd by an official's 
govenlmental :tctions are broadened in the rcgulation, the regulatory recusal 
provision is more narrowly focused than the statutory provision as to those specific 
governmental nlatten covered. The regulations of the Office of Government Ethics 
provide this reg 'darory disqualification provision to help assure the avoidance of "an 
appearance of Is ~ s s  of impartiality in the performance of' offioial duties by a federal 
employeeM T l ~ e  regulation, in comparison to the statutory recusal requirement, 
exparads the penons and entities who are deemed to be so connected to thc employee 
that their fmanc~ al interests may be "imputed" to that employee (and, as such, would 
constitute cause for recusal or disqualification ofthe employee from a governmental 
matter affecting those interests); but, as comparcd to the statutory disqualification, 
narrows those particular governmental matters that are included in the 
disqualification requirement. Even if covered by this particular regulatory provision, 

" 18 U.S.C. 4 21)8@)(2). There may also be an individual exception for a particular 
Government offic er made in writing by the officer's appointing authority that the interest 
in question is "no i so substantial as to ... affect the integrity of the services" of that officer. 
18 U.S.C. $ 208(\,1)(1). 

" 5 C.F.R. 81 24,:0.201 (mnutual funds); 2640.202 (securities in companies). 

b" 5 C.F.R. 6 2631::.501(a). 
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there are circue astances in which the employee may still be authorized by his or her 
agency to pmi:ipate in the particular matter when warranted." 

The regul3tion requires a Govemnent cmployee in the Executive Branch to 
recuse himself or herself from a ''particular matter involving specific parties" when 
the employee k,nows that the matter will have a direct and predictable effect on thc 
financial intermts of a member of his or her household, or upon a person or entiry 
with whom th(:r employee has a "covercd relationship," and whcre the employee 
believes that h1.s or hcr impartiality may be questioned, unless the employee first 
advises his or ller agency about the matter and recdves authorization to participate 
in the matter.46 As to current and existing financial interests, the regulation deems 
an "imputed" financial interest of an employee, that is, a "covercd relationship," to 
be one with: those persons or entities with whom the employee seeks a business, 
contractual or cther financial relationship; a member of the ernployec's household, 
or a rdative wil h whom the employce has a close pcrsonal relationship; a person or 
entity with whom the employee's spouse, child or parent is serving or seeks to serve 
as an officer, dii.cctor, rrustee, general partner, agent, attorney, consultant, cantractor, 
or employee; 01 an organization (other than a political party) in which the employee 
is an active par~icipant.~' 

I?is noted, t heregulatoryrecusal requirement, although broader as to the affected 
financial intemts, applies to a narrowcr range of governmental mattcrs than the 
starutory provision. The regulation applies only to particular governmental matters 
LC. mvolving spcc ific pdes ,"  and as such would not cover such "particular matters" 
as general polic yrnaking or drafiing rcgulations affecting an economic or business 
sector; while th~x statutory recusal requirement applics to all governmental "particular 
matters," including even the drafiing of such reg~lations.'~ 

One-Yeas- Regulatory Disqualification for Past Affiliatlons. 

hi addition to the Officc of Governrncnt Ethics regulations applying a recusal 
requirment be).ond thc interests and relationships set out in the criminal conflict of 
interest statute :oncerning other current or existing interests, the regulations also 
expand and app Ly a potential recusal and disqualification requirement of a federal 
executive branc 1 official for certain past business and economic associations. The 
regulations pr~.~ride, in effeot, that a federal official should recuse or disqualify 
himself or hms1:lf from working on a particular governmental matter involving 
specific pmics 1f that matter "is likely to have a direct and predictable effcct" on the 
financml interests of any "person for whom the employee has, within the last year, 

46 The statutory di :qualification requirement need not involve specific or identified parties, 
and thorefore m,:y apply to any "discrete and identifiable matter" such as "general 
rulemalring" or 1,lroposed regulations (2 0p.O.L.C. 151, 153-154 (1978); 5 C.F.R, 
2635.402@)(3)), while rhe regulatory recusal applies only to particular matters involving 
specific: parties, such as a contract or pant, or a particular investigation. 
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scrved as an officer, director, trustee, general partner, agent, attorney, consultant, 
contractor or ~,:mployee ..."4g Such former employers and clicnts are considered 
within the regulation to be persons with whom the employee has a "covered 
relationship" f;)r a one year period. This one-year recusal requirement as to matters 
affecting an oificial's former employers, businesses, clients or partners, applies to 
any officer or mployee of the executive branch, but applies narrowly only to "a 
particular matler involving specific parties." As noted above, such matters cover 
generally things as contracts, investigations, or prosccutions involving specific 
individuals or parties, as opposed to broader "particular matters'' which may involve 
a number ofpetsons or entities (such as most rule making). Notwithstanding a direct 
impact on a past employer or client with whom the employee has a "covered 
relationship," an employee may, as with the regulatoryrestriction on current interests, 
receive authori zation by his or her agency to participate in thc matter."' 

Two-Ywr Regulatory Disqualification for Extraordinary Payments 
From Past Employers. 

10 additior I to the one-year recusal requirement for particular matters involving 
specific parties which may affect a former client, employer, firm, or business, the 
regulations of ille Office of Government Ethics also provide for a two-year recusal 
requirement wlmich bars an official in the executive branch fiom participating in a 
particular mattcr in which a "fomer employer" is a party when that former employer 
had made an "e ~trnordinary paymcnt" to the official prior to entering Governmcnt. 
An "extraordiusry payment" is one in excess of $10,000 in valuc made by an 
employer after ihc employer has learned that the empIoyee is to enter Government 
servic,e, and om8 which is not an ordinqpayrnent, that is, is apayrnmt other than in 
confo~mance w ~ t h  the employer's "established compensation, benefits or partnership 

Sirce the restriction would apply only to aparticular matter in which the 
fomer employl,:r is a "party," it would apply in the more narrow circumstances 
described abovcl in the one-yearregulatoryrecusaI, and would not apply, for example, 
to the formulalion, drafeing or promulgation of regula~ions, even those dircctly 
affecting the famer employer as one business in a particular sector governed by 
those regulations. This disqualification provision may be waived in writing by an 
agency head, or if the individual involved is the head of an agency, by the President 
or his designee. 

Severance Payments, Generally. 

There is a ~crirninal provision of federal conflict of interest law, at 18 U.S.C. 
8209, ~which prc~hibits a federal employee fiom receiving any outsidc, additional or 
supplmenal compensation from a private source for his or her official Government 
duties as a fcdl,:ral employee. One who has entcred federal service may not, 
therefore, accepl: a salary supplementation from a business or organization intended 
to "makc up the difference" betwem private sector and Federal Government salaries 

49 5 C.F.R 1 2635.502(a), (b)(l)(iv). 

5 C.F.R. 8 2635.502(c),(d). 

5 C.F.R. $ 263!,.503(b)(l). 
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or to othenvise reward or compensate the new federal employee for his or her public 
service. This statutory restriction originated in 19 17 fiom an initial legislative 
concern over private foundations paying the compensation of persons who were 
sewing under a cooperative agreement in the Bureau of Education within ae 
Department of Interior, and thc undue and, to some, "noxiousJ' influence of such 
foundations on national educational po~icy.'~ The law at §209 has been described as 
a conflict of interest statute "in the strictest sense," that is, an "employce does not 
have 1.0 do anytlling improper in his offke to violate the statute," but rather his or her 
specid status a : a government employee "makes an unexceptionable act wrongful - 
wrongrful beca~se of the potential dangers in serving two pap aster^."'^ The law 
thus s ~ e k s  to as ;we that a federal employee is compensated for his or her services to 
the govern men,^ only by the Government, is not placed in a position of "serving two 
masters," and i:: not, nor appears ta be, beholden or grateful to any outside group or 
p r i ~ t e  interest which "could affect the independent judgment of the ernpl~yee."~" 

This provi %ion might come into play, therefore, regarding certain "severance" 
paymcnts, packages, or plans from a former private employer to an individual who 
has altered fetleral service if there is evidmced an "intent to compensate" an 
individual for tl [at person's fedml employments5 The provision is not as broad in 
application to swerance paymcnts, however, as it maysecm at f is t  glance, since the 
language of thc statute applies expressly only to "an officer or mployee of the 
executive branch of the Unitcd States Government," and has been interpreted by the 
courts as applyng only to persons who at the time payments were received were 
federal crnployc~es, that is, the restriction does not apply to severance payments which 
are made at the t:me one leaves private employment but before the individual actually 
becom,es an ofhe r  or employee of thc Go~ernment.'~ Even if made to reward the 
employee for ttking a public service job, or is intended to or has the effect of 
instilling in the :[.bout-to-become-official a sense of gratitude or goodwill towards the 
private employu, there is no violation of this criminal conflict of intcrest provision 
for severance ,payments made before one is a federal official, since federal 
employment status is an express element of the statute. Of course, as noted above, 
"extraordinary paymmts" from a private employer to an incoming federal official, 

'' Fomlerly 18 U S.C. 6 1914; see discussion in The Association of the Bar of the City of 
New Yark, Specirl Committee on the Fedmal Conflict ofhterest Laws, Conflict oflnterat 
ondFederalService, 53-56 (l-iarvardUniversity Press 1960), and Bayless Manning, Federal 
Conflict of Inrere ;t Low, 148-149 (Harvard University Press 1964). 

5' Conflct ojlnrt rest and Federal Service, supra at 55-56. There needs to be no wrongful 
or "conupt" inkn : or motivation in the payment ofprivate compensation to an employee for 
his or her public c luries for a violation of the law. 

Roswell B. Perk ins, "TheNew Federal Conflict ofhtercst Law," 76 HaruardLow Review 
1113, 1137 (19631, discussing 18 U.S.C. 6209. 

'' United Srares v. Munrain, 610 F.2d 964, ,969-970 (D.C.Cir. 1979). "Buyouts" of 
ownership intereli ts, even those made on an installment basis over a few years afrcr the 
recipient becometi a federal official, may thus not violate the provision since such buyouts 
are gencrally mo~leys received for past interests and work, and as such would lack the 
"intent to compensate" an mployee for current federal duues for the Government. 

'"randon v. Un,?edStates, 494 U.S. 152, 159 (1990). 
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even if made before the person is actually a fcderal employee (and thus not within 
$209;1, may still encounter the two-year disqualification requirement unda OGE 
regulations, requiring the recusal of the employee for two years from any particular 
governmental matter involving that former employer as a party. 

13ension;s: Past or Present Financial Interest?. 

One of thc issues that arises with respect to current or past associations under 
the stc~tutory rec usal or disqualifiaation requirement is the treabnent of pensions fiom 
outsiclc entities. Pensions generally involve current payments or vested interests 
from i i  fUnd cortrolled by an outside entity, but in recognition of or as compensation 
forpast services. There are thus questions raised as to whether an employee's vested 
interest in a pcr~sion is a ourrcnt fmancial interest or association with or in the entity 
making the payment, subject ro all of the disqualification restrictions and limitations 
on m e n t  and existing financial interests, or whethcr pensions arc excluded ftom 
being a disquahfylng intcrest of an employee. The issue under tho statutory recusal 
requirement is, as stated by the Office of Government Ethics, the concern "about an 
employee's p a  ticipation in a Government matter that could have an effect on the 
sponsoring orlanization that is responsible for funding or maintaining the 
Government en lployee's pension plan."J7 

Ininterprering the law at 18 U.S.C. 5 208 and the regulations under it, the Office 
of G o v m e n t  Ethics has distinguishcd between two common types of pension 
plans, the "dcfu led benefit plan," and the "defined contribution plan." In a "defined 
benefit plan," the employer typically "makes payments to an investment pool which 
it holds and irwests for all participating ernployecs"; and such plans are thc 
"obligation of tl,~e employer" which pays the formcr employee an amount generally 
based on somc percentage of what the employee's compensation had been.'' A 
"defined contribution plan," howevm, typically involves contributions by thc 
employer ~ O I :  the employee to a specific, individual retirement account, and the 
payour of income or annuity is based on the amounts, earnings, gains or losses 
generated by su ~:h account. 

The exprez sed conflict of intercst concerns thus generally arise more typically 
with a "defmed benefit plan" type of pension whcre the employer itself is obIigated 
to make the pen ;ion payments, but not so in a "defincd contribution plan" where the 
pcnsion payrnen ts come out of an already established and funded retirement account. 
For purposes of the statutory disqualificabon requirement, therefore, thc Office of 
Government Eihics would not consider a "defincd contribution plan" as a 
"disqualifymg" Iinancial interest ofthe employee: "For matters affecting the sponsor 
of a defiled con1 ribution plan, an employee's interest is not ordinarily a disqualifjmg 
financial interes: under section 208 because the sponsor is not obligated to fund the 
employee's pem,ion plan."59 

'' OGE Mcmoran,ium, 99 x 6, to Designarcd Agency Ethics Officials, April 14, 1999. 

56 Id. 

s9 Id. I t  may be noted that stocks, bonds or other sccurjties being held in an employee 
(continued. ..) 
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]if the em~~loyee's pension is based on a "defined benefits plan," then thc Office 
of Government Ethics would consider such a pension as a current, disqualifying 
interest undcr :I 8 U.S.C. $208, in some circurnstanccs. A defined benefit plan will 
be considered a disqualifjmg interest in governmental matters relating to the sponsor 
of the ernploye~,:'~ pension ifthe governmental matter involved is so significant to the 
pension's spon.jor that it could actually affect ernployce's pension plan, that is, that 
"the matter wc'uld have a direct and predictable effect on the sponsor's ability or 
willingness to 1,ay the employee's pension benefit," such as if the matter could result 
in "the dissolu~ion of the sponsor. organi~ation."~~ OGE notes that in a practical 
sense, it is unlikely that a governmental matter will have such an effect on a private 
pension sponsor, since even large contracts w o h ,  for example, $500,000 to a firm, 
would not m.arerially affect a sizable corporation's ability to pay its, pension 
obligations to i;mner employees. 

In most c.,rses it is therefore unlikely that a current interest in or receipt of 
payment from ;I. pension plan, either a defined benefit or defined contribution plau, 
would trigger the broad statutory, criminal recusal or disqualification requirement of 
18 U.S.C. 520'4, for a federal employee as to the sponsor of his or her private 
pension; and the Office of Government Ethics has advised agcncies to no longer 
"automatically   resume that employees have a conflict of interest in matters affccting 
the sponsor of tl leir defined benefit plaas."6' The private sponsor of a defmed benefit 
pension plan would, howcver, for purposes of the rcgdatory "impartiality" 
requimmeut, be one with whom the federal employee has a ''covered relation~hip."~~ 
In such a case., absent a disclosure to and authorization from the agcncy, the 
employce shou1.d therefore disqualify himself or hersclf concerning any official 
goveriunental nlatter which involves the sponsor of the pension plan as a "specific 
parcy.*'63 

Divestiture 

There is nc, federal statute which expressly implements a general requirement 
for fedcral employees to divest particular private assets or holdings to rcsolve likely 
or potential coliflicts of interest with employees' public duties. Occasionally, a 
statutory proviion, often the organic act establishing an agency, bureau or 
comm.ission, will provide expressly that the directors or board members of such 
entities shall have no financial intercsrs in the business or sector which the agency, 
bureau or comnussion is to regulate or oversee. Furthermore, an agency may by 
regulation prohj bit or restrict the ownership of certain financial assets or class of 

j9  (. ..co ntinmed) 
benefit plan or other retirement plan, such as an IRA or 401(k), are not disqualifying 
interests if the plm is "diversified," as long as the plan is adminisrerod by an independent 
trustee and the employee docs not choose thc specific assets in the plan, and the plan is not 
a profit sharing 0::. stock bonus plan. 5 C.F.R. 2640.210(c). 

60 Id. 

61 Id. 

'' 5 C.F.R. j2635502(b)(l)(i), see OGE Memorandum, 99 x 6, supra ac n.3 

" 5 C.F.R. §2635.502(a). 
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assets by its officers and employees where, because of the mission of the agency, 
such interests would "cause a reasonable person to question tbe impartiality and 
objectivity wit') which agency programs are administeredwa In such instances, these 
statutory and r1:gulatory provisions would, in their effect, require the divestiture of 
particular asseis and holdings of certain individuals to be appointed to such positions 
or who are inciimbents in such positions. 

While there is no general statutory divestiturc requirement, the divestiture of 
assets, propert~es or holdings may be required as a conflict of interest avoidance 
mechanism by administrative provisions and oversight, as well as by a Senate 
committee or the Senate as a whole as a condition of favorable action on a 
presidential na~ninee requiring Senate confiiation. As noted earlier, the principal 
statutory methr ~d of conflict of interest avoidance, with respea to particular assets 
and holdings o I a federal official, is to require the disqualification of that official 
from a governmental matter affecting those financial interests. However, under 
currerit regulat; ons of the Office of Government Ethics, as part of the ethics review 
process, an agmcy may require the divestiture of cerbin assets of an individual 
employee where those interests would require the employee's disqualification from 
matters so centl-a1 to his OT her job that it would impair the employee's ability to do 
perfo~m his or her duties, or where it could adversely affect the agency's mission 
because a n o h a  employee could not easily be substituted for the disqualified 
e rnploy~e .~  U'hen divestiture is requircd for ethics masons, a current employee 
should be afforlled a 'Yeasonable amount of time" to effectuate the disposal of the 
assct; fur themm, it is possible to ameliorate potential unfair tax burdens that may 
arise tmause oj'such requircd sale of an asset by receiving a certificatc of divestiture 
and postponing capital gains taxes.@ 

h some instances, the establishment of a "qualified blind trust" may be used as 
a conflict of intzrest avoidance device as an alternative "divestiture" of conflicting 
assets While the underlying assets in a trust in which one has a beneficial interest 
must r~ormally h e disclosed in annual public financial disclosure reports,O and would 
under conflict of interest law generally be "financial interests" of the 
employeehenei iciary for disqualification purposes, federal officials may, as a 
conflict of interest avoidance measure, place certain assets with an independent 
trustee: in what is called a "qualified blind The nature of a "blind trust," 

" See f; C.F.R. gi:; 2635.403(d),(e), and 2634.1001 et. reg. 

'' 5 U.S.C. app. :j102(f)(l). 

See, generally, 5 U.S.C, app. § 102(f). Assets of an official may also be in a qualified 
"diversificd bust ' which has been established for the benefit of the official, the official's 
spouse or childrm, and may avoid disclosure and conflic~ of interest disqualification 
requirements. 5 1 1.S .C, app. 8 1 O2(f)(4)(B). Howevcr, in addition lo being required to be 
well-diversified, lwch a rust may not consist of the asset3 of entities "having substantial 
actividzs in thc s rea of the [official's] primary area of responsibility." 5 U.S.C. app. $ 
102(f)(4)(B)(i)(I1 I. Such well-diversified portfolios of assets with an independent mutee, 

(continued.. .) 

Executive Correspondence
DCN 4683



. . -  

07/14/2005 10:47 FAX 2022245301 MUR 

CRS- 1 7 

generally, 1s ~ c h  that thc official will have no control over, will receive no 
comn~unicatio~~s about, and will (eventually as existing assets are sold and new ones 
obtained by the trustec) have no knowledge of the identity of the specific assets held 
in the trust. A!, such, an official will not need to identify and disclose the particular 
assets in the corpus of a "blind trust" in futurc fmancial disclosure reports,69 and 
such assets will not be "financial interests" of the employcc for disqualification 
purposes.70 The conflict of interest theory under which the blind  st provisions 
operate is that s ince the official will not h o w  the identity of the specific assets in the 
trust, those assets and financial interests could not influence the official decisions and 
governmental ~ht ies  of the reporting official, thus avoiding potential conflict of 
interest proble~ns or appearances." Assets originally placed into the trust by the 
official will, of course, be known to that official, and therefore will contlnue to be 
"finardal intei sts" of the public official for conflict of interest purposes until the 
trustee notifies the official "that such asset has been disposed of, or has a value of 
less than $1 ,ooI)."'~ 

A Note on General "Impartiality," Alleged "Bias," and Past 
Affiliati~~ns or Activities 

f he standards of conduct regulations promulgated by the Office of Government 
Ethics and deriq .ed from Executive Order, provide generally that an employee in the 
executive bramrh must "act impartially and not give preferential treabnent to any 
organ~~ation or indi~idual."~' As to past associations, the Office of Government 
Ethics has note11 that: Y t  has long been recognized that former employment with a 
private organizntion can raise impartiality concerns. Members of the public, the 
press, and even ;he Congress sometimes have questioned whether a particular public 
officia.1 might b= subjcct to continuing influence by a former employcr."74 

The "general principles" in the OGE regulations regarding financial interests 
and connections, outside employment or activities, and "impartiality," are fleshed our 
and covered in .Ihe more specific regulations promulgated by OGE.'~ Although the 

6R (...continued) 
with no conflicti~ig assets in the trust portfolio, are not considered "financial interests" of 
the mployee for conflict of interest purposes at any time. 5 C.F.R. 8 2634.401(a)(I)(iii). 

69 5 U.S.C. app. '$102(f)(2)(A). 

' O  5 U.S.C. app. f ,  102(f)(4)(A); 5 C.F.R. j 2634.401(ii). 

'' S. Rpt. No. 95-639, 95" Cong., 2d Sess., Repon of the Committee on Governmental 
Affairs, "Blind T wts," at 13 (1978). 

5 U.S.C. app. 9 1.02(f)(4)(A); 40 I(a)(l)(ii). One of the requirements of a blind mst is that 
there crtn be no cr ~nditions placed on the independent judgmmt of the m t e e  to dispose of 
any assets in the  or or pus of the trust. 5 U.S.C. app. lO2(f)(3)(B). 

') 5 C3.R 8 263::.10l(b)(8). 

'" OGE Lcttcr Opinion, 0 1 x 5, July 9,200 1. 

'' 5 C.F.R. 5 2635 10 1 (b): "Where a siruation is not covcred by the standards set fortb in this 
part, employees s d l  apply rhe principles set forth in this section in determining whether 

(continued ...) 
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basic impartiality language is fairly broad on its face, thc "impartiality" actually 
required of a fr:deral employee in a governmental matter by the specific conflict of 
interest and feljeral ethics standards, is a disinterestedness in thc matter from the 
point of view of any financial impact that such a mattcr may havc upon the employee 
personally, or Ilpon certain entities or persons which are closely associated with the 
employee, that is, those whose financial interests may be fairly "imputed" to the 
employee.'6 A; noted by the Office of Government Ethics: 

Ques:ions regarding impartiality nccessarily arise when an employee's 
official dulies impacr upon the employee's own financial interests or those of 
certain 0 t h  persons, such as the employee's spouse or minor child.n 

ihus, wbile past employmcnt or other past professional affiliations or 
connections to (private entities may implicate conflict of interest concerns and trigger 
certain restrictions under regulations, the current ethical standards of conduct and 
conflict of intcxest rules do not nccessarily imply a prohibited "favoritism" or 
"impartiality" hy the mere fact ofpast employments or past professional associations 
or positions beyond those past employment connections that are specifically covered 
and dealt with i l  the regulatory disqualification  restriction^.^^ That is, no matter how 
philosophically pre-disposed an administrative official may arguably secrn towards 
an issue becaus,e of his or her professional or employment background, a specific 
"bias" or "part:ality" in a decision cannot be gleaned, as a matter of federal law, 
merely by the ~ a s t  associations and /or past employment of a federal regulatory or 
administrative (~fficial beyond the specific regulatory restrictions. 

In general, the "impartiality" requircd of a federal employee in a matter clearly 
does not mean that eveIy Eederal employee must be completely "neutral" on an issue 
or matter be for^: him or her, in the sense that the employee has no opinion, view, 
position or pred~ lection on a matterbascd either on past associations of the employee, 
or bzved upon current non-economic hctors such as thc ethical, religious, 
ideological!, or p olitical beliefs in the background or in the current affiliations of the 
employee. In the specific regulations on "impartiality" and participation in outside 
organizations, ill fact, the Office of Government Ethics notes that: "Nothing is this 
section shall be construed to suggest that an employee should not participate in a 
matter because 1)f his political, religious or moral ~icws . '"~  

" (...continued) 
their conduct is proper." 

l6 "Impartiality ir Performing Official Duties," 5 C.F.R. part 2635, subpart E, $ 5  2635.501 
et seq. 

" 5 C.P.R 1 263 5.501, note. 

nr In addition to bi.is because of past employmcnt affiliations, it should be noted that federal 
employees are spe :ificalIy prohibited by ethics regulations fromusing their public office for 
the financial gain of themselves, their personal 5iends or for entities with which they are 
currently affiliateJ. 5 C.F.R 2635.702. 

5 C.P.R. 6 263 ';.502(b)(l)(v), note. 
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As to the issue of "bias" or "impartiality" generally in decision making of 
federal officials, federal cases dealing with the allcged bias of a federal official have 
arisen on o c c ~ ,  ion in a due process context with respect to rule making of an agency, 
in that there I~ad been alleged a lack of due process or fairness in the agency 
proceeding because of some claimed "bias" of a federal agency official. In those 
cases, tho touts haw noted that when a fedcral official is not acting in an 
adjudicatory ca.pacity, that is, in a similar position as a judge, then judicial standards 
of impartiality need not apply." The Court of Appeals for the District of Columbia 
Circuit has notc:d: "We must not impose judicial roles upon admmistramrs when they 
perform fiu'chons very diffkrent from those of judges."61 The disqualification 
requirement for those who are part of fonnal adjudications was "never intended ... 
to apply in a n lemaking procedure," even a formal rulemaking p~ocedure.'~ h an 
earlier case in i he District of Columbia Circuit, the court had explained: 

Agen :ies are required to consider in good faith, and to objectively evaluate, 
arguments /presented to them; agency officials, however, neednot bc subjectively 
in~partial.~:' 

Going btcyond specific statutory or regulatory restrictions on employees' 
econamic inta'.:sts and attempting to judicially apply very broad bias or impartiality 
standards upon regulators and administrators beyond those standards, noted one 
court, "is to invite challenges to officials based not upon true conflicts of interest but 
upon their philc~sopbical or ideological leanings ....""" While there could, of course, 
be legitimate cluestions raised about general notions of "bias" or partiality in a 
governmental hnction based on alleged conflicts or associations of particular 
employees involved in a certain matter, issues involving the ethics and conflict 
standards in inrcrnal governmental standards of conduct regulations are generally not 
amenable to legid resolution byprivate litigants, that is, those regulations do not raisc 
an acti ouablc stmdard for litigation by outside private parties, but rather are generally 
consiclaed internal, discretionary or disciplinary matters within the agency. 

" Dsociation of:\'orional Advertisers, Inc. v. F.T.C., 627 F.2d 1 151 (D.C. Cir. 1979), cert. 
denied.. 447 U.S. '921 (1 980). The "judicial standard" cited involvcs such factors as ''would 
lead a reasonable person with the howledge of dl the facts to conclude that [an official's] 
impartiality rnigh t reasonably be questioned." Nose discussion in Centerjbr Auro Sajety v. 
F.T.C., 586F. Supp. 1245,1248-1249 (D.D.C. 1984); UniredSratesv. Holderman, 559F.2d 
31,132-133 n 27$@.C.Cir. 1976); Cinderello Career & FinishingSchools, Inc. v. F.T.C., 
425 F.Zd 583 @.C.Cir. 1970). 
3 1 Association of .,Vational Advertisers, Inc. v. F.T C., supra at 1165. 

a2 Id. 

" Carolina Envirt~nmenfalStudy Group v. Unitedstates, 510F.2d 796,801 @.C.Cir. 1975). 

" Cenlerfor Aum Salkty v. Federal Trade Commission, 586 F.Supp. 1245, 1248 (D.D.C. 
19 84). 
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