Order Code RL31744

Report for Congress

Received through the CRS Web

Child Pornography Produced
Without an Actual Child:
Constitutionality of

108" Congress Legislation

Updated March 31, 2003

name redacted
Legislative Attorney
American Law Division

Congressional Research Service % The Library of Congress




Child Pornography Produced Without an Actual Child:
Constitutionality of 108™ Congress Legislation

Summary

In Ashcroft v. Free Speech Coalition, the Supreme Court declared
unconstitutional the Child Pornography Prevention Act of 1996 (CPPA), P.L. 104-
208, to the extent that it prohibited material that was produced without the use of an
actual child. Theonly possiblemeansthat the Court explicitly |eft openfor Congress
totry to restrict such material wasto ban it, but alow an affirmative defense that the
material was produced without using actual children. Even thisapproach the Court
did not say would be constitutional, but merely found no need to decide whether it
would be.

This approach would shift the burden of proof to the defendant on the question
of whether actual children were used in producing the material. If the defendant
could not meet the burden of proof, then he could be punished for child pornography
that might or might not have been produced with an actual minor. The Court,
however, said that “[t]he Government may not suppress lawful speech asameansto
suppress unlawful speech.” This suggests that an affirmative defense would be
unconstitutional if it were not effectively available to all classes of defendant. It
might not effectively be available, however, to individuals charged with mere
possession of child pornography, or to producers of pornography that pre-dated the
CPPA, asthese defendants might have “no way of establishing theidentity, or even
the existence, of the actors.”

This report analyzes the First Amendment issues raised by S. 151, 108"
Congress, inthe versions passed by the Senate and the House. The Senate passed the
version reported by the Senate Committee on the Judiciary (S.Rept. 108-2). The
House version began as H.R. 1161, which, except for its section 10, was adopted as
an amendment (Title V) to H.R. 1104, which the House passed as S. 151, the Child
Abduction Prevention Act.
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Child Pornography Produced Without an
Actual Child: Constitutionality of 108"
Congress Legislation

The First Amendment provides: “Congress shall makenolaw . . . abridging the
freedom of speech, or of the press.” In general, the First Amendment protects
pornography, unless it constitutes obscenity or child pornography. Obscenity is
material that appealsto the prurient interest, is patently offensive, and lacks serious
literary, artistic, political, or scientific value.® Child pornography is material that
“visually depicts sexual conduct by children below a specified age”? It is
unprotected by the First Amendment even when it is not legally obscene.?

On April 16, 2002, in Ashcroft v. Free Speech Coalition, the Supreme Court
declared unconstitutional the federal child pornography law to the extent that it
prohibited material that was produced without the use of an actual child.* The case
held, in other words, that pornography created by artists, including “virtual”
(computer-generated) pornography, and pornography produced with adult actors but
with no actors below 18 years of age, are protected by the First Amendment, even if
they appear to portray minors, unlessthey are obscene. Inresponseto Ashcroft, bills
were introduced in the 107" Congress that would continue to ban some child
pornography that was produced without the use of an actua child. The Senate bills
were S. 2520 and S. 2511; the House bill was H.R. 4623, which was identical to S.
2511, but which was amended by the House Judiciary Committee and reported on
June 24, 2002 (H.Rept. 107-526), and passed by the House without further
amendment on June 25, 2002.

Inthe 108" Congress, S. 151, the Prosecutorial Remediesand ToolsAgainst the
Exploitation of Children Today Act of 2003 (PROTECT Act) was reported by the
Senate Committeeonthe Judiciary (S.Rept. 108-2) on February 11, 2003, and passed
by the Senate on February 24, 2003. In the House, on March 27, 2003, the child
pornography provisions of H.R. 1161 were adopted as an amendment (Title V) to
H.R. 1104, which the House passed as S. 151, the Child Abduction Prevention Act.

! See Miller v. Cdlifornia, 413 U.S. 15, 24 (1973). Seealso CRS Report 95-804, Obscenity
and Indecency: Constitutional Principles and Federal Statutes.

2New York v. Ferber, 458 U.S. 747, 764 (1982) (emphasisin original). See CRS Report
95-406, Child Pornography: Constitutional Principles and Federal Satutes.

® This means that child pornography may be banned even if does not appeal to the prurient
interest, is not patently offensive, and does not lack serious value. See Ferber, supra note
2,458 U.S. at 764.

4535 U.S. 234, 122 S. Ct. 1389, 152 L.Ed.2d 403 (2002).
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Thisreport will examine (1) the current federal child pornography statute, part
of which was declared unconstitutional in Ashcroft v. Free Speech Coalition, (2)
Ashcroft v. Free Soeech Coalition, and (3) S. 151, 108" Congress, in its versions
passed by the Senate and the House.

The Federal Child Pornography Statute

The federa child pornography statute prohibits the transporting, shipping,
receipt, distribution, reproduction, selling, or possessing of child pornography.® It
defines “sexually explicit conduct” (conduct in which one may not depict minors
engaging) as “actual or simulated”

(A) sexua intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same
or opposite sex;

(B) bestiality;

(C) masturbation;

(D) sadistic or masochistic abuse; or

(E) lascivious exhibition of the genitals or pubic area of any
person.®

The Child Pornography Prevention Act of 1996 (CPPA)’ added tothe statutethe
following definition of “child pornography”:

“child pornography” means any visual depiction, including any
photograph, film, video, picture, or computer or computer-
generated image or picture, whether made or produced by
electronic, mechanical, or other means, of sexualy explicit
conduct, where —

(A) the production of such visual depiction involves the use of
aminor engaging in sexually explicit conduct;

(B) such visua depiction is, or appears to be, of a minor
engaging in sexually explicit conduct;

(C) such visual depiction hasbeen created, adapted, or modified
to appear that an identifiable minor is engaging in sexually
explicit conduct; or

(D) such visual depiction is advertised, promoted, presented,
described, or distributed in such a manner that conveys the
impression that the material is or contains avisual depiction of
aminor engaging in sexually explicit conduct.®

518 U.S.C. 88 2252(a), 2252A(a).
618 U.S.C. § 2256(2).
7P.L. 104-208, 110 Stat. 3009-26.
818 U.S.C. § 2256(8).
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The CPPA, however provides an affirmative defense (not available to a
defendant charged with possession without intent to sell) that each person used in
producingthealleged child pornography was an adult, and that “ the defendant did not
advertise, promote, present, describe, or distribute the material in such amanner as
to convey theimpression that it isor contains avisual depiction of aminor engaging
insexually explicit conduct.”® For adefendant charged only with possession of child
pornography, thereis an affirmative defense that the defendant (1) possessed fewer
than threeimages of child pornography, and (2) promptly and in good faith destroyed
or reported the images to alaw enforcement agency.*°

Ashcroft v. Free Speech Coalition

On April 16, 2002, in Ashcroft v. Free Speech Coalition, the Supreme Court
struck down paragraphs (B) and (D) of the definition of “child pornography” quoted
above. Paragraphs(A), which coversimages of actual children engaged in sexually
explicit conduct, and paragraph (C), which covers images of actual children
“morphed” to make it appear as if the children are engaged in sexually explicit
conduct, were not inissue. Paragraphs (B) and (D), by contrast, cover pornography
that was produced without the use of actual children.

In Ashcroft v. Free Speech Coalition, the Supreme Court observed that statutes
that prohibit child pornography that is produced with actual children are
constitutional because they target “[t]he production of the work, not the content.”**
The CPPA, by contrast, targeted the content, not the means of production. “Virtual
child pornography is not ‘intrinsically related’ to the sexual abuse of children, as
were the materialsin Ferber.”*?

The government’s rationales for the CPPA included that “[p]edophiles might
use the materials to encourage children to participate in sexual activity” and might
“whet their own sexual appetites’ with it, “thereby increasing . . . the sexua abuse
and exploitation of actual children.”** The Court found these rationales inadequate
because “[t]he evil in question depends upon the actor’ s unlawful conduct, conduct
defined as criminal quite apart from any link to the speech in question. . .. The
government ‘cannot congtitutionally premise legislation on the desirability of
controllingaperson’ sprivatethoughts. . . . Thegovernment may not prohibit speech
becauseit increasesthe chance an unlawful act will be committed ‘ at someindefinite
future time.” . . . Without a significantly stronger, more direct connection, the

18 U.S.C. § 2252A(c). The reason that this affirmative defense is not available to a
defendant charged with possession without intent to sell is that the affirmative defense
appliesonly to paragraphs (1), (2), (3), and (4) of section 2252A (a), whereas paragraph (5)
covers possession offenses. (Paragraph (4) covers possession with intent to sell.)

1018 U.S.C. §8§ 2252(d), 2252A(d).

1 Asheroft, supra note 4, 122 S. Ct. at 1401; see also id. at 1397.
21d. at 1402; see dsoid. at 1401.

13d. at 1397.
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Government may not prohibit speech on the ground that it may encourage pedophiles
to engageinillegal conduct.”**

The government also argued that the existence of “virtual” child pornography
“can make it harder to prosecute pornographers who do use real minors,” because,
“[a]s imaging technology improves. . . , it becomes more difficult to prove that a
particular picture was produced using actual children.”*® “Thisanalysis,” the Court
found, “turnsthe First Amendment upside down. The Government may not suppress
lawful speech as a means to suppress unlawful speech. Protected speech does not
become unprotected merely becauseit resemblesthelatter. The Constitutionrequires
thereverse. ‘[ T]he possible harm to society in permitting some unprotected speech
to go unpunished isoutweighed by the possibility that protected speech of othersmay
bemuted ... .""%

The Court also noted that, because child pornography, unlike obscenity, may
includematerial with seriousliterary, artistic, political, or scientific value, itincludes
“[a]lny depiction of sexually explicit activity, no matter how itispresented. ... The
CPPA [therefore] applies to a picture in a psychology manual, as well as a movie
depicting the horrors of sexual abuse. . . . [T]eenage sexual activity and the sexual
abuseof children . . . haveinspired countlessliterary works.”*” The Court then noted
that the CPPA would make it a crime to film Shakespeare’' s Romeo and Juliet in a
manner that madeit appear that the teenage loverswere engaging in sexually explicit
conduct.

The majority opinion in Ashcroft v. Free Speech Coalition was written by
Justice Kennedy and joined by Justices Stevens, Souter, Ginsberg, and Breyer, with
Justice Thomas concurring. Justice O’ Connor concurred insofar as the decision
struck down the prohibition of child pornography created with adults that ook like
children, but dissented insofar asit struck down the ban on virtual child pornography.
Chief Justice Rehnqui st wrote a dissenting opinion joined by Justice Scalia, arguing
that the CPPA should be construed to apply only to “ computer-generated imagesthat
are virtualy indistinguishable from real children engaged in sexualy explicit
conduct,” and upheld as such.®

Did the Court leave Congress with any constitutional means by which it may
restrict child pornography that was produced without an actual child? The only
possibility that the Court explicitly left open — not by saying that it would be

41d. at 1403.
21d. at 1397.

181d. at 1404. Justice Thomas, concurring, wrote that “technology may evolve to the point
where . . . the Government cannot prove that certain pornographic images are of real
children,” and that, if that becomes the case, “the Government may well have acompelling
interest in barring or otherwise regulating some narrow category of ‘lawful speech’ in order
to enforce effectively laws against pornography made though the abuse of real children.”
Id. at 1406-1407.

71d. at 1400.
]d. at 1411.
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congtitutional, but merely by finding no need to decide the question — is to ban
material that appearsto depict an actual child engaging in sexually explicit conduct,
but that was produced without using an actual child, while allowing an affirmative
defensethat the material was produced without using an actual child. Thisapproach
would shift the burden of proof to the defendant on the question of whether an actual
child was used in producing the material. If the defendant could not meet the burden
of proof, then he could be punished for child pornography that might or might not
have been produced with an actual minor. Hereiswhat the Court said on thismatter:

[T]he Government would have us read the CPPA not as a measure suppressing
speech but as a law shifting the burden to the accused to prove the speech is
lawful. Inthisconnection, the Government relieson an affirmative defense under
the statute, which allows a defendant to avoid conviction for nonpossession
offensesby showing that the material swere produced using only adultsand were
not otherwise distributed in a manner conveying the impression that they
depicted real children. See 18 U.S.C. § 2252A(c).

The Government raises serious constitutional difficulties by seeking to impose
on the defendant the burden of proving his speech is not unlawful. An
affirmative defense applies only after prosecution has begun, and the speaker
must himself prove, on pain of afelony conviction, that his conduct falls within
the affirmative defense. In cases under the CPPA, the evidentiary burden is not
trivial. Wherethe defendant is not the producer of thework, he may have no way
of establishing theidentity, or eventheexistence, of theactors. If theevidentiary
issue is a serious problem for the Government, asit asserts, it will be at least as
difficult for the innocent possessor. The statute, moreover, applies to work
created before 1996, and the producers themselves may not have preserved the
records necessary to meet the burden of proof. Failure to establish the defense
can lead to afelony conviction.

We need not decide, however, whether the Government could imposethisburden
on a speaker. Even if an affirmative defense can save a statute from First
Amendment challenge, here the defense isincomplete and insufficient, even on
itsown terms. It allows persons to be convicted in some instances where they
can prove children were not exploited in the production. A defendant charged
with possessing, as opposed to distributing, proscribed works may not defend on
the ground that the film depicts only adult actors. See ibid. So while the
affirmative defense may protect a movie producer from prosecution for the act
of distribution, that same producer, and all other persons in the subsequent
distribution chain, could be liable for possessing the prohibited work.
Furthermore, the affirmative defense provides no protection to persons who
produce speech by using computer imaging, or through other means that do not
involvethe use of adult actorswho appear to be minors. Seeibid. Inthese cases,
the defendant can demonstrate no children were harmedin producing theimages,
yet the affirmative defense would not bar the prosecution. For this reason, the
affirmative defense cannot savethe statute, for it leavesunprotected asubstantial
amount of speech not tied to the Government’ sinterest in distinguishing images
produced using real children from virtual ones.*®

91d. at 1404-1405.
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In the third paragraph of this quotation, the Court notes that the CPPA’s
affirmative defense is not available to defendants charged with possessing, as
opposed to distributing, proscribed works, and isnot avail abl e to defendants charged
with producing material using computer imaging, or through other meansthat do not
involvethe use of adult actorswho appear to be minors.® But, if Congress expanded
the affirmative defense to include these two classes of defendants, the CPPA might
still be unconstitutional. An affirmative defense that applied to defendants charged
with possession offenses, or to producers of older works, might violate due process
because such persons might, asthe Court noted in the second paragraph of the above
guotation, “have no way of establishing the identity, or even the existence, of the
actors.” If such persons had no way of establishing their innocence, then the
affirmative defense would effectively not be available to them, and the government
would still apparently, in violation of the First Amendment, “ suppresslawful speech
as ameans to suppress unlawful speech.”#

Justice Thomas, in his concurring opinion, wrote: “ The Court does |eave open
the possibility that a more complete affirmative defense could save a statute’s
congtitutionality, see ante, at 1405, implicitly accepting that some regulation of
virtual child pornography might be constitutional. | would not prejudge, however,
whether a more complete affirmative defense is the only way to narrowly tailor a
criminal statute that prohibits the possession and dissemination of virtual child
pornography.”# He does not, however, suggest any other way.

The Court concluded: “In sum, 82256(8)(B) covers materials beyond the
categories|of unprotected speech] recognizedin Ferber [child pornography usingan
actual child] and Miller [obscenity], and the reasons the Government offers in
support of limiting the freedom of speech have no justification in our precedents or
inthelaw of the First Amendment.”?® It added that the prohibitions of § 2256(8)(D),
aswell as of 2256(8)(B), “are overbroad and unconstitutional .”

S. 151, 108™ Congress: Senate-passed and House-passed
versions

This section of the report will summarize five mgjor provisions of S. 151, as
reported by the Judiciary Committee and passed by the Senate, that appear to raise
First Amendment issues, and consider whether they would violate the First
Amendment’ s prohibition on Congress's“ abridging the freedom of speech.” At the
end of the discussion of each of the five provisions, we will describe the House-
passed version’s comparable provision. Next we will discuss a provision in the
House-passed version of S. 151 that hasno counterpart in the Senate-passed version.
Finally, we will mention additional provisionsin both bills.

% See note 9, supra.

2| d. at 1404 (previously quoted in the text accompanying note 16, supra).
21d. at 1407.

Z1d. at 1405.

2 1d. at 1406.
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First provision. Section 3 of the Senate-passed bill would make it a crime
knowingly to “advertise] ], promote] ], present| ], distribute] ], or solicit[ ] . . . any
material or purported material in amanner that reflectsthe belief, or that isintended
to cause another to believe, that the material or purported material contains— (i) an
obscene visual depiction of aminor engaging in sexually explicit conduct; or (ii) a
visual depiction of an actual minor engaging in sexually explicit conduct.”

The two types of material specified in (i) and (ii) — obscenity and child
pornography produced with an actual child—arenot, of course, protected by the First
Amendment. If, however, material is not of the type specified in (i) or (ii) —if itis
avisual depiction that is not obscene and is not of an actual minor but appearsto be
of an actual minor —thenit is protected by the First Amendment. If itisprotected by
the First Amendment, then can thefact that aperson “distributes’ it “in amanner that
reflectsthe belief, or that isintended to cause another to believe,” that is unprotected
render it unprotected? The answer, as we discuss following the next paragraph,
appears to be “no,” and this provision of the Senate-passed bill therefore would
apparently beunconstitutional insofar asit appliesto distribution of protected speech.

There would, however, appear to be no constitutional problem with respect to
the words “ advertises,” “ promotes,” “presents,” or “solicits’ in the provision. This
is because these words would not restrict protected material. To prohibit
advertisements of protected material in a manner that “reflects the belief, or that is
intended to cause another to believe,” that it isunprotected would beto prohibit what
isin effect false advertising.” False advertising, of course, is not protected by the
First Amendment.”

Prohibiting distribution of protected speech, however, unlike prohibiting false
advertising of it, would restrict protected speech. An argument that this would
nevertheless be constitutional might rely on Ginzburg v. United Sates, a 1966 case
in which the Supreme Court, by a 5-to-4 magjority, found “that the question of
obscenity may include consideration of the setting in which the publications were
presented as an aid to determining the question of obscenity . ..."%" Consideringthe
“setting” in which the publications in question were presented, the Court noted that
the publications had been mailed from Intercourse and Blue Ball, Pennsylvania,
solely “for the value their names would have in furthering petitioners’ effortsto sell
their publications on the basis of salacious appea”; and that “[t]he ‘leer of the
sensualist’ aso permeates the advertising for the three publications.”

The Court found that evidence of the manner in which the publications were
advertised and mailed “was relevant in determining the ultimate question of

% There appears to be no significant difference between “reflects the belief” and “is
intended to cause another to believe.” Both refer to the manner of advertising, promoting,
etc.

% Central Hudson Gas & Electric Corp. v. Public Service Commission of New Y ork, 447
U.S. 557, 566 (1980).

1383 U.S. 463, 465-466 (1966).
% |d. at 467, 468.
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obscenity . .. ."* The first factor that must be considered in determining whether
material isobsceneiswhether it appealsto the prurient interest, and asto thisfactor
the Court found that “[t]he deliberate representation of petitioners’ publications as
erotically arousing stimulated the reader to accept them as prurient.”*® The second
factor that must be considered in determining whether materia is obscene is its
degree of offensiveness, and here the Court found that “the brazenness of [the
petitioners’] appeal heightensthe offensivenessof the publications. . . .”* Thethird
factor that must be considered in determining whether material isobsceneiswhether
it has serious literary, artistic, political, or scientific value, and the Court found that
“thecircumstancesof presentation and dissemination of material areequally relevant
in determining whether social importance claimed for material inthe courtroomwas,
inthe circumstances, pretense or reality —whether it wasthe basis upon which it was
traded in the marketplace or a spurious claim for litigation purposes.”*

The Court concluded in Ginzburg that it “perceiveld] no threat to First
Amendment guaranteesin thus holding that in close casesevidence of pandering may
be probative with respect to the nature of the material in question . .. .”* Evidence
of such pandering “may support the determination that the material is obscene even
though in other contexts the material would escape such condemnation.”**

The Supreme Court applied the “ pandering” rationale in two subsequent cases
in the 1970s.* Its continued validity, however, appears uncertain because the
Supreme Court, also in the 1970s, held in Virginia Pharmacy Board v. Virginia
Consumer Council that truthful, non-misleading commercial speech is protected by
the First Amendment (although to a lesser degree than protected non-commercial
speech).®* The sort of “pandering” that caused the publications in Ginzburg to be
found obscene, in other words, has, since Ginzburg, gained some First Amendment
protection. In one of two post-Ginzburg pandering cases in the 1970s, a dissent
joined by four justices stated that “ Ginzburg cannot survive Virginia Pharmacy.”*
Since, the 1970s, the Supreme Court has not addressed the* pandering” rational e, but
it has repeatedly struck down governmental restrictions on commercia speech.®

#d. at 470.
¥ d.
d.

% |d. With respect to all three factors, the Court in Ginzburg applied the Roth test for
obscenity, which preceded the current Miller test (see note 1, supra), but the differences
between the tests are immaterial for present purposes.

B 1d. at 474.
% 1d. at 476.

% Splawn v. California, 431 U.S. 595 (1977); Pinkus v. United States, 436 U.S. 293, 303-
304 (1978).

% 425 U.S. 748 (1976).
3" Splawn v. California, supra note 35, at 603 n.2 (Stevens, J., dissenting).

% See CRS Report 95-815, Freedom of Speech and Press: Exceptions to the First
(continued...)
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Consequently, though Ginzbur g hasnot been overturned, itsprecedential value seems
guestionable.

If the “pandering” rationale remains valid, then it might be a basis for a court
to uphold aconviction under the Senate-passed bill for distributing obscene material
that might not be obscene if the defendant had not distributed it “in a manner that
reflectsthebelief, or that isintended to cause another to believe,” that it was obscene.
But, if the “pandering” rationale remains valid, then this would be the case under
existing obscenity law aswell. The* pandering” rationalewould not appear to enable
the government to justify aprosecution under the Senate-passed bill that went further
than existing obscenity law by attempting to convict a defendant for distributing
material that was clearly not obscene, merely because the defendant distributed it “in
amanner that reflectsthe belief, or that isintended to cause another to believe,” that
it was obscene.

Consider, for example, the movie “Carnal Knowledge,” which the Supreme
Court found to be not obscene because it was not “patently offensive.”** Under the
Senate-passed bill, if adefendant distributed “ Carnal Knowledge” “in amanner that
reflects the belief, or that is intended to cause another to believe,” that it contained
“an obscene visual depiction of aminor engaging in sexually explicit conduct,” then
the defendant would be guilty of acrime. But the* pandering” rationale of Ginzburg
allows merely “that in close cases evidence of pandering may be probative” of
obscenity.® “Carnal Knowledge,” because of the Supreme Court decision, is not a
close case; therefore, to distribute it in a pandering manner would not make it
obscene. And, if itisnot obscene, then it is protected speech, and the Senate-passed
bill would be unconstitutional to the extent that it would punish the distribution of
protected speech on the ground that the defendant distributed it “in a manner that
reflectsthebelief, or that isintended to cause another to believe,” that it was obscene.

We have thus far addressed only the Senate-passed hill’s prohibition of
distributing material “inamanner that reflectsthe belief, or that isintended to cause
another to believe, that the materia contains “(i) an obscene visual depiction of a
minor engaging in sexually explicit conduct.” We now address the Senate-passed
bill’ s prohibition of distributing material “in amanner that reflectsthe belief, or that
is intended to cause another to believe,” that the material contains “(ii) a visual
depiction of an actual minor engaging in sexualy explicit conduct.” As to this
material, the “pandering” rationale would be of no relevance. If the “pandering”
rationale remains relevant to determinations of obscenity, it does so because
determinations of obscenity are made by asubjectivetest that weighsapublication’s
degreeof prurience, offensiveness, and literary, artistic, political, or scientific value;
and pandering, the Court held in Ginzburg, may be probative in weighing these
factors. Determinations of child pornography, by contrast, are made by an objective
test: does the material visually depict an actual child engaged in sexually explicit

% (...continued)
Amendment.

% Jenkinsv. Georgia, 418 U.S. 153 (1974).
“0 See text accompanying note 33, supra.
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conduct? The manner in which the material is distributed cannot affect the answer
to this question, and therefore is not relevant to whether it is child pornography. If
the material is not child pornography, then the Senate-passed bill apparently could
not constitutionally punish it because of the manner in which it is distributed.

To summarize our analysis of this provision, it would appear constitutional to
makeit acrimeto advertise, promote, present, or solicit “in amanner that reflectsthe
belief, or that is intended to cause another to believe,” that the material constitutes
obscenity, or child pornography produced with an actual child. It would appear
unconstitutional, however, to make it a crime to distribute protected speech “in a
manner that reflects the belief, or that is intended to cause another to believe,” that
the material constitutes obscenity, or child pornography produced with an actual
child. If the®pandering” rational e of Ginzburg remainsvalid, then the Senate-passed
bill would constitutionally permit the prosecution of some speech that would be
obscene by virtue of the “pandering” rationale, but it would not add anything to
existing law in that respect.

TheHouse-passed bill hasacomparable provisionin section 503, but it would
prohibit advertising, promoting, presenting, or describing, whereasthe Senate-passed
bill would prohibit advertising, promoting, presenting, distributing, or soliciting. The
House-passed bill thuswould not prohibit distributing, and therefore would not have
the apparent constitutional problem that the Senate-passed bill would have. In
addition, whereasthe Senate-passed bill would prohibit advertising, etc., of material
in amanner to cause aperson to believe that it is an obscene depiction of aminor or
is child pornography produced with an actua child, this provision of the House-
passed bill would cover only the latter.

Second provision. Section 3 of the Senate-passed bill would makeit acrime
knowingly to “distribute] |, offer[ ], send[ ], or provide] ] to a minor any visual
depiction . . . [that] is, or appears to be, of a minor engaging in sexualy explicit
conduct . . . for purposes of inducing or persuading a minor to participate in any
activity that isillegal.” This provision would make it illegal to distribute some
protected speech to minors, namely visual depictions, produced without using an
actual minor, of aminor engaging in sexually explicit conduct. But it would make
distribution of such material illegal only if done for an illegal purpose, and the
government may prohibit inducing or persuading, by any means, aminor (or an adult)
to participate in an activity that isillegal. Thus, Congress could prohibit individuals
from using, for example, candy or ticketsto aball game, aswell asvisual depictions,
to induce or persuade aminor to participate in an illegal activity.

But it seems uncertain whether Congress may make it a crime to induce or
persuade, only by a means that restricts protected speech, a person to participate in
an illegal activity. In Smon & Schuster, Inc. v. Members of the New York Sate
Crime Victims Board, the Supreme Court struck down New Y ork’s “ Son of Sam”
statute, which required that an accused or convicted crimina’s income from works
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describing his crime be deposited in an escrow account and made available to
victims of the crime and the criminal’ s other creditors.** The Court wrote:

We conclude simply that in the Son of Sam law, New York has singled out
speech on a particular subject for a financial burden that it places on no other
speech and no other income. The State’ sinterest in compensating victims from
the fruits of crimeis acompelling one, but the Son of Sam law is not narrowly
tailored to advancethat objective. Asaresult, the statuteisinconsistent withthe
First Amendment.*

Although the Court neverthel ess stated that it was not basing its decision onthe
statute’ s underinclusiveness (its not including income from other sources),” its
conclusion just quoted suggests that, had the statute required the seizure of income
from non-speech sources aswell asfrom speech sources, it would, at least, have had
one less congtitutional difficulty.

Analogously, in RA.V. v. City of . Paul, the Court struck down an ordinance
that prohibited the placing on public or private property of a symbol, such as “a
burning crossor Nazi swastika, which oneknowsor hasreasonabl e groundsto know
arouses anger, alarm or resentment in others, on the basis of race, color, creed,
religion or gender.”* The Supreme Court held that, even construing the ordinance
to apply only to “fighting words,” which are not protected by the First Amendment,*
the ordinance was unconstitutional because it did not ban all fighting words, but
singled out some on the basis of hostility to their content. (The ordinance banned
fighting words that insult “on the basis of race, color, creed, religion or gender,” but
not “for example, on the basis of political affiliation, union membership, or
homosexuality. . . .”)* If the government may not ban only some fighting words,
then, arguably, it may not ban only a speech-related means of inducing or persuading
minors to engage inillegal activities.

The government, however, may prohibit distribution to minors of some, if not
all, visual depictions that appear to be of a minor engaging in sexually explicit
conduct, and it may prohibit distribution of such visual depictions even if the
distribution is not for the purpose of inducing or persuading aminor to engage in an
illegal activity. It may do so because the Supreme Court has “recognized that there
isacompelling interest in . . . shielding minors from the influence of literature that

4 502 U.S. 105 (1991).
4. at 123.

“|d. at 122, n* (the Court uses an asterisk instead of a number presumably becausethisis
the only footnote in the opinion).

“ 505 U.S. 377 (1992).

“ See Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)(fighting words are “ those which
by their very utterance inflict injury or tend to incite an immediate breach of the peace”).

% RA.V., supra note 44, 505 U.S. at 391. The Supreme Court has heard arguments in
another cross-burning case, Virginia v. Black, No. 01-1107, and is expected to issue a
decision thisterm.
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is not obscene by adult standards.”*’ Thus, the Senate-passed bill might avoid the
possible constitutional problem of banning only speech-related meansof inducing or
persuading minorsto engageinillegal activitiesby simply banning distribution of the
material to minors, regardless of the purpose of the distribution.

TheHouse-passed bill hasacomparable provisionin section 505, but it would
prohibit providing or showing to aperson below the age of 16 (the Senate-passed bill
uses “minor,” which means under 18) material that is obscene or child pornography
(the Senate-passed bill would include only the latter). The House-passed bill would
not, like the Senate-passed bill, limit the offense to “for purposes of inducing or
persuading a minor to participate in any activity that isillegal.” It would thereby
avoid the possible constitutional problem mentioned above.

Third provision. Section 3 of the Senate-passed bill would rewrite the
affirmative defense provision of the CPPA, which provided that a defendant may
avoid conviction by proving that each person used in producing the alleged child
pornography “was an adult,” and that “the defendant did not advertise, promote,
present, describe, or distribute the material in such a manner as to convey the
impression that it is or contains avisua depiction of a minor engaging in sexually
explicit conduct.” Theaffirmativedefense provision of the Senate-passed bill would
require the defendant to prove that each person used in producing the alleged child
pornography was an adult or that none was a minor, except that to prove that none
was aminor would not be an affirmative defense in a prosecution that involves child
pornography as described in 18 U.S.C. § 2256(8)(C), which covers images of an
actual child “morphed” to make it appear as if the child is engaging in sexualy
explicit conduct. The defendant would no longer haveto prove anything with regard
to how he advertised, promoted, presented, described, or distributed the material. In
addition, the affirmative defense in the Senate-passed hill, unlike the one in the
CPPA, would apply to prosecutions for possession of child pornography under 18
U.S.C. § 2252A()(5).

The change from having to prove that each actor was an adult, to having the
option to prove that none was a minor, would be significant because the former
requirement, as the Supreme Court noted in Ashcroft, meant that “the affirmative
defense provide[d] no protection to persons who produce speech by using computer
imaging, or through other means that do not involve the use of adult actors who
appear to be minors.”*®

Would the Senate-passed bill’s changes to the affirmative defense make it
constitutional? In Ashcroft, the Court found the affirmative defense in the CPPA

47 Sable Communications of California, Inc. v. Federal Communications Commission, 492
U.S. 115, 126 (1989). We said that the government may prohibit distribution to minors of
“some, if not all,” such material because the Supreme Court seems to be becoming less
absolute in viewing the protection of all minors (regardiess of age) from all indecent
material (regardless of its educational value and parental approval) to be a compelling
governmental interest. See, THE CONSTITUTION OF THE UNITED STATES OF AMERICA:
ANALYSISAND INTERPRETATION, p. 1161, n.61 (2000 Supp.).

“8 Previously quoted in the third paragraph of the text accompanying note 19, supra.
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“incomplete and insufficient” for two reasons: (1) “[a] defendant charged with
possessing, as opposed to distributing, proscribed works may not defend on the
ground that the film depicts only adult actors,”* and (2) “the affirmative defense
provides no protection to persons who produce speech by using computer imaging,
or through other means that do not involve the use of adult actors who appear to be
minors.”* The Senate-passed bill would eliminate both of these problems. Buit this
would not necessarily mean that its affirmative defense would be constitutional,
because the Court in Ashcroft did not say that eliminating these two problemswould
be sufficient. Rather, it said that it “need not decide” whether the government could
impose on a speaker the burden of proving hisinnocence. And, it wrote:

Where the defendant is not the producer of the work, he may have no way of
establishing the identity, or even the existence, of the actors. If the evidentiary
issueis a serious problem for the Government, asit asserts, it will be at least as
difficult for the innocent possessor. The statute, moreover, applies to work
created before 1996, and the producers themselves may not have preserved the
records necessary to meet the burden of proof. Failureto establish the defense
can lead to afelony conviction.™

All thesefactswould remain the case under the Senate-passed bill. A defendant
other than a producer might not be able to prove that a minor was not used in the
production of child pornography, whether it was produced with adult actors or
computer-generated, and even aproducer might not be ableto provethiswith regard
to material that pre-dated the CPPA. Though the Court left open whether
prosecutionsin either of theseinstanceswould be constitutional, it did say that “[t]he
Government may not suppress lawful speech as a means to suppress unlawful
speech.”® The affirmative defense in the Senate-passed bill would arguably not
prevent the suppression of lawful speech in some cases.

The House-passed bill has a comparable provision in 502(d), but it would
reguire the defendant to prove that the production of the alleged child pornography
did not involve the use of a minor; it would not include the Senate-passed hill’s
option of proving that each person used was an adult. Under the House-passed bill,
the affirmative defense would not apply in cases that involve child pornography as
definedin 18 U.S.C. § 2256(8)(A) or (C). Section 2256(8)(A) covers casesthat uses
an actual child, and the unavailability of an affirmative defense might go without
saying because, as the government would have the burden of proving that an actual
child was used, it follows that the defendant would not have the burden of proving
that one was not used. Section 2256(8)(C) covers cases of a“morphed” child. The

“1d. Seenote9, supra.

% |d. The reason that this was the case under the CPPA is that the affirmative defense
required the defendant to prove that each actor was an adult at the time the material was
produced.

* Previously quoted in the second paragraph of the text accompanying note 19, supra.

*2 Previously quoted in the text accompanying note 16, which indicates that this statement
wasaresponseto the government’ sargument that aban onvirtual child pornography should
be permitted because, “[a]simaging technology improves. . ., it becomes more difficult to
prove that a particular picture was produced using actual children.”
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House-passed bill differs from the Senate-passed bill with respect to these casesin
that the Senate-passed bill but not the House-passed bill would permit the defendant
to avoid conviction by proving that each person used was an adullt.

Fourth provision. Section 5 of the Senate-passed bill would revise the
definition in 18 U.S.C. § 2256 of “minor,” which is “any person under the age of
eighteen years,” to add that the term “shall not be construed to require proof of the
actual identity of the person.”

Section 5would also revise the definition of “ sexually explicit conduct,” which
iswhat a visual depiction must depict an actual minor to be engaged in for it to be
illegal under 18 U.S.C. § 2252 (or, as discussed below, what, under the Senate-
passed bill, virtual child pornography must depict for it to beillegal under 18 U.S.C.
§2252A). Under itscurrent definition, “ sexually explicit conduct” includes, among
other things, “simulated” sexual intercourse. Under the Senate-passed bill,
depictions of simulated sexua intercourse would be prohibited only if they are
“lascivious’ and only if “the genitals, breast, or pubic area of any person is
exhibited.” No distinction is drawn between the male and female versions of these
parts of the body.>

Section 5 would next strike paragraphs (B) and (D) of the definition of “child
pornography,” which are the paragraphs that Ashcroft declared unconstitutional. It
would replace current paragraph (B) with a new paragraph (B) that would define
“child pornography” toincludevisual depictionswhose production “involvestheuse
of an identifiable minor engaging in sexually explicit conduct.” At first glance, this
provison might seem redundant of paragraph (A), which defines “child
pornography” to include visual depictions whose production “involves the use of a
minor engaging in sexually explicit conduct.” But section 5 of the Senate-passed hill
would also add a new definition of “identifiable minor” (without substantively
altering the existing definition) to include “virtual” child pornography. Section 5
provides that “identifiable minor” —

means a computer image, computer generated image, or digital image— (i) that
isof, or isvirtually indistinguishable from that of, an actual minor; and (ii) that
depicts sexually explicit conduct as defined in paragraph (2)(B).

Paragraph (2)(B) isthe portion of the definition of “sexually explicit conduct”
that covers various “actual or smulated” sexual activities. Section 5 provides that
“virtually indistinguishable” —

(A) means that the depiction is such that an ordinary person viewing the
depiction would conclude that the depiction is of an actual minor; and (B) does
not apply to depictions that are drawings, cartoons, sculptures, diagrams,

* The Senate-passed hill would make this change in the course of restructuring
§2256(2)(A) through (E) into 8 2256(2)(A)(i) through(v) and § 2256(2)(B)(i) through (iii).
Section 2256(2)(A) currently begins “‘sexually explicit conduct’ means actua or
simulated—.” The Senate-passed bill would strike “means actual” and insert “means—."
It presumably meansto strike* or simulated” aswell, but leavesthesewordsfloating. It then
covers “actual or simulated” in § 2256(2)(B), with “actual” apparently redundant.
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anatomical models, or paintings depicting minors or adults or reproduction of
such depictions.

The Senate-passed bill’ sinclusion of virtual child pornography that depicts an
image that is virtually indistinguishable from an actual child would not, given
Ashcroft, be constitutional. The majority in Ashcroft held it unconstitutional to
prohibit any non-obscene material that does not portray an actual child engaged in
sexually explicit conduct.

The House-passed bill has a comparable provision in section 502(a), which
would define “child pornography” to include a computer-generated image that is
“indistinguishable” from that of a minor engaging in sexually explicit conduct, and
18 U.S.C. § 1466A, which would be created by section 504, would define
“indistinguishable” to mean “virtually indistinguishable.”

Fifth provision. Section 6 of the Senate-passed bill would enact 18 U.S.C.
§ 2252B, which would make it a crime knowingly to “produce] ], distribute| |,
receive| ], or possesy 1* . . . avisua depiction of any kind, including a drawing,
cartoon, sculpture, or painting, that —

(2)(A) depictsaminor engaging in sexually explicit conduct; and (B) isobscene;
or

(2)(A) depictsanimagethat is, or appearsto be, of aminor engaging in [various
sexual activities]; and (B) lacks serious literary, artistic, political, or scientific
value.

Number (1) of these prohibitions would be constitutional because it would be
limited to obscene material. Number (2) of these prohibitions would be
unconstitutional to the extent that it banned material that did not portray an actual
minor. The fact that material lacks serious literary, artistic, political, or scientific
value means that it satisfies one of the three prongs of the Miller test for obscenity,
but does not make it obscene or otherwise less than fully protected by the First
Amendment.

TheHouse-passed bill hasacomparableprovisionin section 504, whichwould
enact 18 U.S.C. § 1466B, which would differ from the Senate-passed bill’s18 U.S.C.
§ 2252B in that the House-passed bill would prohibit only obscene depictions and
thereby would avoid the constitutional problem with number (2) inthe Senate-passed
bill.

Sixth provision. Section 504 of the House-passed bill would enact 18 U.S.C.
8 1466A, which would make it a crime knowingly to “produce] ], distribut[ ],
receive |, or possesy ],” with or without intent to distribute, “avisual depiction that
is, or isindistinguishable from, that of a pre-pubescent child engaging in sexually
explicit conduct.” Under Ashcroft, this provision would be unconstitutional as

> Possession isprohibited with or without intent to distribute. If the defendant had nointent
to distribute, then hewould be allowed an affirmative defense substantively the same asthe
oneat 18 U.S.C. § 2252(c).
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applied to depictions produced without the use of an actual minor, because Ashcroft
held that non-obscene depi ctions produced without an actual minor are protected by
the First Amendment, and found no exception based on the age of the minor
depicted.

The Senate-passed bill has no comparable provision.

Additional provisions. The Senate-passed and House-passed versions of
S. 151 include other provisionsthat this report will not examine because they do not
appear to raise First Amendment issues. In the Senate-passed bill, these include
provisions that concern the admissibility of evidence that could identify a minor
(8 4); adding “digital image” to the recordkeeping requirement of 18 U.S.C. § 2257
(8 7); amending section 227 of the Victims of Child Abuse Act of 1990, 42 U.S.C.
§ 13032 (8 8); amending 18 U.S.C. § 2702, concerning the disclosure of electronic
communications (8 9); using a minor to produce child pornography outside the
United States (8 10); creating acivil remedy for persons aggrieved by aviolation of
the child pornography prohibitions in18 U.S.C. § 2252A; sentence enhancements
(88 12, 13); appointing additional trial attorneys to prosecute child pornography
(8 14); requiring the Attorney General to report to Congress on the subject (§ 14);
reviewing the sentencing guidelines (8 14); authorizing the interception of
communications in the investigation of sexual crimes against children (8 15); and
amending the investigative authority relating to child pornography (8 16).

Other provisions of the House-passed bill address using a minor to produce
child pornography outsidethe United States (8 506); sentence enhancements (8 507);
amending section 227 of the Victimsof Child Abuse Act of 1990, 42 U.S.C. § 13032
(8 508(a)); amending 18 U.S.C. § 2702, concerning the disclosure of electronic
communications (8§ 508(b)); amending the investigative authority relating to child
pornography (8 510); authorizing the interception of communications in the
investigation of sexual crimes against children (8 511); and requiring the Attorney
General to report to Congress detailing the times that the Department of Justice has
inspected the records of producers of materials regulated pursuant to 18 U.S.C.
§ 2257 and 28 C.F.R. § 75 (§ 512).®

% See CRS Report RS21468, Child Pornography: Sde-by Sde Comparison of the Senate-
passed and House-passed Versions of S. 151, 108" Congress.
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