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Slamming: The Unauthorized Change of a
Consumer’s Telephone Service Provider

SUMMARY

Changingaconsumer’ stelephoneservice
provider without his/her knowledgeor consent
is known as “slamming.” This unauthorized
change can occur for several reasons ranging
from computer or human error to unscrupu-
lousor illegal marketing practices. Regardless
of the reason, slamming has anegative impact
on both consumers and suppliers of telecom-
munications services.

Despite existing regulations to prevent
such practices and the overall condemnation
of such activities, slamming is occurring with
increasing frequency. According to data
released by the Federal Communications
Commission(FCC) Consumer and
Governmental Affairs Bureau slamming
complaints rose from 767 to 1,001 between
the first and second quarter of 2002, an in-
crease of 30.5 percent. The growth of dam-
ming isexpected to continueascompetitionin
the provision of intrastate long distance and
local telecommunications services becomes
more widespread.

A significant level of consumer com-
plaints, coupled with the potentia for further
abusesin anincreasingly competitive market-
place, have prompted action to examine and
strengthen deterrentsto thispractice. TheFCC
has been actively enforcing existing rules and
continues to address outstanding slamming
issues. The FCC, in a series of rulemakings,
adopted rules that strengthen deterrents to
slamming in compliance with provisions
contained in the 1996 Telecommunications
Act (P.L.104-104). All of theserules are now
in effect. Under theserevised rules, statesare
given the option of processing slamming
complaints, and numerous states have chosen
to do so. Thetelecommunicationsindustry has

condemned intentional slamming and is also
taking steps to eliminate the practice.

Despite these activities, many members
of Congressfelt that additional legislationwas
needed to address this issue. The 105" Con-
gress actively examined this issue, but ad-
journed without passing legislation. Two
measures, S. 58 and S. 1084, introduced inthe
106" Congress were not enacted. No
legislation addressing slamming was intro-
duced inthe 107" Congress and none has been
introduced in the 108" Congress, to date.

Although no one supports the practice of
intentional slamming, some concerns have
been expressed over the approaches being
taken to curb this practice. One concern has
focused on the necessity for, or specific provi-
sionscontainedin, legidative measures, with
the implementation of primary interexchange
(long distance) carrier (PIC) freeze program
among the most contentious. The FCC, on
March 14, 2002, adopted anotice of proposed
rulemaking to examine the charges imposed
by local exchange carriers for PIC changes
and adopted a further notice relating to third-
party verifications procedures; action on both
rulemakings are still pending. Another con-
cern relevant to the slamming debate, that is
the methodol ogy used by the FCC to develop
samming statistics, also generated contro-
versy.

Whether FCC-adopted slamming rules
will be a sufficient deterrent to stop the prac-
tice of samming, and negate congressional
interest to enact legidation, remains to be
seen.
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MoOST RECENT DEVELOPMENTS

The significant increase in the unauthorized change of aconsumer’ s tel ephone service
provider, apracticeknown asslamming, hasprompted regul ators, Membersof Congress, and
industry representati vesto examinewaysto protect consumersagainst thisgrowing problem.
The 105" Congress held several hearings and introduced many bills to address thisissue,
but adjourned without passing legislation. Two measures to further strengthen slamming
regulations, S. 58, and S. 1084, were introduced in the 106™ Congress, but neither was
enacted. No legislation addressing slammingwasintroduced in the 107" Congress and none
has been introduced in the 108" Congress, to date.

Federa activity now rests with the FCC, as it attempts to enforce its rules to deter
slamming. The FCC continues to take actions to enforce and further strengthen its
slamming rules. Thelast of these new rules went into effect on November 28, 2000. Under
theserevised rules, stateshavethe option of processing slamming complaints, and numerous
states have opted to do so. On March 14, 2002, the FCC initiated a notice of proposed
rulemaking to examine PIC-change charges; action is pending. A second further notice of
proposed rulemaking, issued on March 17,2003, seeking input on whether to impose
additional requirements on third-party verification services is also pending. Whether
Congresswill feel that theimplementation of current FCC rules negatesthe need for further
legislative action remains unclear.

BACKGROUND AND ANALYSIS

Since the development of competition in the provision of long distance
tel ecommuni cations services, consumers have been able to select the carrier of their choice,
from among approximately 500 companies, to providethat service. However, anincreasing
number of consumers have that choice taken away from them when their designated
telephone service provider is changed without their knowledge or consent. This
unauthorized change can occur for severa reasons, ranging from computer or human error
to unscrupulous or illegal marketing practices. Regardless of the reason, thisunauthorized
switching, known as “samming,” has a negative impact on both the consumers and
suppliers of telecommunications services. Consumers not only lose the right to subscribeto
their carrier of choice; they may also be subject to lower quality of service, higher rates, or
lose special features or premiums offered by their designated carrier. Consumers often do
not realize they have been slammed until they find unfamiliar names or charges on their
telephone bills. For some who do not examine their bills, such changes can go undetected
for months or remain unnoticed indefinitely. Telecommunications carriers are also harmed
by slamming, as this practice distorts the marketplace by increasing the customer base and
revenues of the carrier that has illegally switched the consumer at the expense of the
legitimately chosen carrier.

Despite existing regulations to prevent such practices and the overall condemnation of
such activities, slamming continues to occur with significant frequency. According to data
released by the Federal Communications Commission (FCC), slamming continues to be a
major consumer concern, with 29,212 inquiries and 1,895 complaints filed in the fourth
quarter of 2002 alone. Morerecent FCC data show that slamming complaintsfor the second
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quarter of 2002 totaled 1,001, a 30.5 percent increase. Since many consumers who are the
victims of slamming may not file complaints, and over 50 million carrier selection changes
are recorded each year, it is assumed that filed complaints represent a minority percentage
of the actual problem. The potential for slamming is expected to increase as competitionin
the provision of intrastate long distance and local telecommunications services becomes
more widespread.

A significant level of consumer complaints, coupled with the potential for further
abuses in an increasingly competitive marketplace, has prompted action to examine and
strengthen deterrents to this practice. How to prevent slamming is being addressed on
several fronts. The FCC hasrevised itsruleswith an eyeto strengthening itsregulationsand
increasing penalties for violators. The 105" Congress while actively examining thisissue,
adjourned without passage of legislation. Similarly two measures (S. 58, S. 1084)
introduced in the 106™ Congress were not enacted. No legis ation addressing slamming was
introduced in the 107" Congress. The industry is attempting to self-regulate and has put
forth proposals to stop this activity. (State regulatory bodies and legislatures, and law
enforcement officials, are also taking actions to stop this practice. However, a review of
state-level activities regarding lamming is beyond the scope of thisissue brief.)

Federal Communications Commission Policies

The FCC currently has policies and rulesto protect consumers from the unauthorized
switching of their long distance carriers, and it enforces them through the investigation of
individual complaints. The FCC adopted its rulesin response to the numerous complaints
it received from state regulatory bodies, telecommunications carriers, and individual
consumers. FCC rules currently require along distance company to obtain a subscriber’s
authorization before aswitch can occur.  Authorization can be obtained inwriting or can be
confirmed orally. Specific requirements relating to what must be contained in written and
oral authorizations are enumerated in the regulations. Furthermore, FCC rules protect
consumers from paying potentially exorbitant rates. 1f asubscriber has been avictim of an
unauthorized change, he/sheis absolved of payment for up to 30 days; refunds of chargesare
set at 150 percent, split between the authorized carrier (100%) and the subscriber (50%).
Carriers proven to be in violation of FCC rules are subject to fines and penalties. (See
Telecommunications Act of 1996, for a discussion of the FCC’'s newly adopted more
stringent regulations.)

From April 1994 to the end of 1999, the FCC imposed fina forfeitures against 8
companies for $10.3 million, entered into consent decrees with 12 carriers with combined
payments of $2.7 million and proposed $7.6 million in proposed notices of apparent liability
against 5 companies. The FCC continues to take enforcement actions against violators.
According to data compiled by the FCC in the past two years (2000-2001) its Enforcement
Bureau has, through fines or consent decrees, taken action against 14 different carriers
totaling over $16 million. In its first joint federal/state effort, the FCC, working with 13
states, filed on June 20, 2002, a $1.2 million fine against WebNet Communications Inc. of
McLean, Va, for 20 alleged violations. In an April 21, 1998 action, the FCC levied its most
severe penalty for slamming to date. For thefirst time, it revoked the operating authority of
a telecommunications provider for slamming violations and levied a multi-million dollar
fine. This action was taken against the Fletcher Companies, a group of long distance
telephone companies, for engaging in slamming and numerous other violations of the
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CommunicationsAct and FCC rules. Thesecompanies, and their principals, arebarred from
providing interstate telecommunications services without the prior consent of the FCC.
Furthermore, the FCC assessed forfeitures totaling $ 5.7 million but has never been ableto
collect. According to the FCC, it received more than 1,400 complaints against the Fletcher
Companies, the majority of them filed from mid-1996 through 1997. Although these
companies stopped providing servicesin 1997, during the FCC’ sinvestigation, thisaction
was taken, according to the FCC, to ensure that none of these companies can resume
operation and “engage in slamming or other conduct ... harmful to consumers.”

Provisions contained in the Telecommunications Act of 1996 (see discussion bel ow)
expand the scope of the FCC’ s authority to address the problem of unauthorized switches.
TheFCC,inaDecember 17, 1998 order and subsequent reconsiderations (April 13, 2000 and
July 21, 2000), expanded upon and adopted more stringent rules to combat slamming.

The Telecommunications Act of 1996 - New Rules to Combat
Slamming

The Telecommunications Act of 1996, which was signed into law on February 8, 1996
(P.L.104-104), resultedinamajor rewrite of the 1934 CommunicationsAct (47 U.S.C. 151
et.seg.). Section 258 of the Telecommunications Act of 1996 , which became Section 258
of the 1934 Communications Act, as amended, expandsjurisdiction over, and creates anew
penalty for, any telecommunications carrier that illegally changes a subscriber’ s designated
telecommunications carrier.

Section 258 (a) prohibits telecommunications carriers from changing a subscriber’s
selection of both telephone exchange (local) and toll (long distance) service, unless the
change complies with verification procedures prescribed by the FCC. The section expands
the FCC’ sauthority over such activity to includelocal aswell aslong distance service. State
utility commissions are also permitted to enforce the procedures with respect to services
within their state boundaries.

Section 258 (b) createsanew penalty, in addition to already existing penalties contained
inlaw, for those who violate FCC verification procedures. Any telecommunications carrier
that violates those procedures and collects charges for such service is required to pay the
subscriber’ s properly designated carrier all the charges collected from that subscriber since
the change occurred. The requirement would prevent violators from receiving financial
rewardsfor theillegal switch. The FCC, inaDecember 17, 1998 action (CC Docket No. 94-
129), adopted new regulations in compliance with the 1996 Act. These rules, with the
exception of theliability provisions, went into effect in April 1999. (See: Federal Register,
February 16, 1999, Vol. 64, No. 30, pp. 7746-7762.) Theliability provisions were stayed
by the D.C. Court of Appeals. On May 3, 2000 the FCC issued revised slamming liability
rules (See: Federal Register, August 3, 2000, Vol. 65, No. 150, pp. 47687-47693.) which
met court approval and the stay was lifted on June 27, 2000. These revised liability rules
have since been enacted, taking effect on November 28, 2000. (See: Federal Register,
November 8, 2000, Vol. 65, No. 217, p. 66934.)

The major provisions of these rules focus on three areas. consumer liability;
verification methods; and consumer assistance.
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Consumer liability. The rules absolve slammed consumers of liability for charges
incurred for the first 30-day period after an unauthorized switch. In cases where payment
was made by the consumer, the unauthorized carrier must refund 150 percent of the charges
to the authorized carrier. The authorized carrier is allowed to keep an amount equal to 100
percent of the consumer’s bill with the remaining 50 percent returned to the consumer.
Primary enforcement responsibility has been given to the states with the FCC assuming
responsibility in those states unwilling or unable to undertake this role or if a complainant
expressly indicates it wishes the FCC to resolve the matter. According to the FCC, 35
states, the District of Columbia, and Puerto Rico, have chosen to take on thisresponsibility.

(See [http://www.fcc.gov/lamming/states.html] for alisting of these states.)

Verification. Verification procedures used to confirm carrier switches are
strengthened and extended to include a number of circumstances. There are a number of
acceptable methodsto verify changes, aconsumer signature on an authorization paper form
(i.e., aLetter of Agency; LOA), an electronic authorization (usually acustomer initiated call
to a toll-free number), a verification by an independent third party, and the more recently
approved use of an Internet-based LOA (see Additional issues below). These verification
methods are applied to both inbound calls (that is, calls initiated by consumers) as well as
telemarketing calls initiated by carriers. Verification rules are also applied to changesin
local aswell aslong distance carriers, but wireless carriers are exempt. The FCC has also
applied verification procedures to the practice of implementing carrier freeze requests. In
addition, the FCC rules require that solicitations for such freezes be clear and that the
consumer be informed as to how such a freeze may be lifted. (See PIC Freeze Programs
under Issues, below, for an explanation of this practice.)

The FCC also noted that these verification procedures do not preempt state law; these
verification methods are to be used as a state minimum, but additional verification
procedures may be adopted for intrastate carrier changes.

InaApril 8,2003 action (AT& T v. FCC, D.C. Cir., No. 01-1485, 4/8/03) the U.S. Court
of Appealsfor the District of Columbiafound that the FCC exceeded its statutory authority
in enforcing certain of its slamming rules relating to customer verification. While not
remanding the FCC'’ s rules the court did vacate fines totaling $80,000 imposed on AT&T.
The FCC had imposed afineon AT&T for slamming when, despite compliance with the
FCC'’ s procedures, an unauthorized person, without the knowledge of the line subscriber,
authorized the switch. The court found that the FCC's requirement that the
telecommunications carrier verify that the actual subscriber, and not just the person
answering thelineand claiming to have authority to authorize acarrier switch, authorizethe
switch exceeded the FCC'’s statutory authority. The court stated that the statue does not
require actual authorization but only requires that the carrier get verification. Furthermore
the court stated that the FCC's requirement that the carrier obtain “actual authorization”
gives carriers “a virtually impossible task: guaranteeing that the person who answers the
telephone isin fact authorized to make changes to that telephone line.”

On March 17, 2003, the FCC issued a second further notice of proposed rulemaking
(CC Docket 94-129; FCC 03-42) asking for input on whether it should impose additional
requirements on third-party verification services. Comments are due June 2, 2003; with
replies due June 17,2003.
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Consumer assistance. New initiatives are established to ease the filing of
consumer complaints and speed their resolution. These include the establishment of aweb
site to allow consumers to file complaints electronically and obtain on-line consumer
protection information; the establishment of a toll-free number at the FCC to enable
consumers to file complaints over the telephone; and the establishment of an electronic
interface with carriers to improve industry response time and speed FCC resolution of
complaints. The FCC, in conjunction with CC docket 98-170, has also adopted rules that
establish truth-in-billing and billing format principles to enhance a consumer’s ability to
detect slamming. These rules establish requirements that, according to the FCC, are
“intended to protect consumers against inaccurate and unfair billing practices.”

Additional issues. A number of issues not addressed in the April 13, 2000
reconsideration order were addressed in a subsequent FCC order adopted on July 21, 2000.
These ruleswent into effect on April 2, 2001. Theseinclude: permitting the use of Internet
LOAs in compliance with provisions contained in the E-Sign Act (P.L. 106-229), thereby
allowing carrier changes to be made by consumers viathe Internet; retaining the 3-way call
as averification method but requiring the carrier’ s sales representative to drop off the call
once the connection has been established between the subscriber and the third party verifier;
the institution of new complaint reporting requirements for carriers which require carriers
to submit semiannual reports to the FCC' s Enforcement Bureau containing, among other
information, the number of slamming complaints they have received (these reporting
regquirements are pending awaiting OMB approval); and adoption of carrier registration
requirementsthat prevent slammersfrom evading detection simply by changing their names.
Oneissue, whether the FCC should require al telecommunicationsresellersto obtain their
own carrier identification codes (CIC) (i.e.,requiring al carriers that provide interstate
telecommunications services to register with the FCC) was left in abeyance pending an
analysis and recommendation from the North American Numbering Council. The FCC did,
however, permit resellers to obtain their own CIC without purchasing equal access
technology.

General Accounting Office Reports

The General Accounting Office (GAO) at the request of Senator Collins, Chairman of
the Permanent Subcommittee on Investigations, Committee on Government Affairs,
undertook an investigation into the general issue of slamming, FCC and state regulatory
efforts to curtail slamming, and a case study of the Fletcher Companies, a long distance
provider that has come under regulatory scrutiny, and has since had its license revoked, for
slamming complaints. This report, Telephone Samming and Its Harmful Effects, was
released in conjunction with testimony given at Subcommittee hearings on April 23, 1998.
(For afull citation see For Additional Reading, below.)

Some of the major conclusions reached by the GAO, based on their three-month
investigation into slamming practices and regulation, are as follows:

e “Neither the FCC, the states, nor the telecommunications industry, have
been effective in protecting the consumer from telephone slamming;

¢ Information provided by all long distance carriersin compliance with FCC-
required tariff filing procedures, is not reviewed and is no deterrent to a
slammer;
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e Some states have taken significant action to protect consumers from
slamming, but others have taken little action or have no antisamming
regulations,

e Theindustry approach [to combat slamming] appearsto be largely market-
driven rather than consumer-oriented;

e Consumers and the industry itself are becoming increasingly vulnerable as
targets for large scale fraud;

e Given[thepresent] environment, unscrupul ouslong-distanceprovidersslam
consumers, often with virtual impunity; and

e The most effective action that consumers can take to eliminate the chance
of intentional lamming is to have their local exchange carrier freeze their
choice of long distance providers.”

The conclusions reached in the GAO report regarding FCC efforts to deter slamming,
were discussed during hearings held, on April 23, 1998, by the Senate Permanent
Investigations Subcommittee. Some subcommittee members expressed concern over the
GAOQO'’s findings to FCC Chairman Kennard, who was called to testify at the hearing.
Chairman Kennard defended the FCC’ s actions stating that the tariff filing procedure that
was criticized by the GAO was not developed as a deterrent to slamming and that the FCC
is currently working on new rules to strengthen existing policies to combat slamming. He
also pointed to the severe punishment taken against Fletcher Companies to defend FCC
actions. (See FCC policies, above.)

At the request of Senator Collins, the GAO undertook a second study examining the
scope of and state and federal actions taken to combat abuses involving telephone services.
Thereport, whichwasissued in July 1999, focused on two abuses, s amming and cramming.
(Cramming is the practice of placing unauthorized charges for services and products on a
consumer’s telephone bill.) Among other things the report confirmed that, based on data
from 1996 through 1998, “slamming continues to be a significant problem for consumers.”
This report, State and Federal Actions to Curb Samming and Cramming, contains
information on the number of complaintsfiled, state and federal regulationstaken to protect
consumers from such abuses, industry initiatives taken to curb these abuses, aswell as state
and federal enforcement actions taken against companies engaged in these practices. (For a
full citation see For Additional Reading, below.)

Congressional Activity

Notwithstanding existing FCC rules and policies, and the passage of section 258 of the

1996 Telecommunications Act, some Members of Congress felt that additional legislative
action needed to be taken to address slamming. The 105" Congress actively examined this
issue, with each chamber passing its version of legislation to protect consumers against
slamming. However, adjournment occurred before a final measure could be passed.
L egidlation to strengthen existing slamming regul ationswasintroduced in the 106™ Congress
but was not enacted. No slamming measures were introduced in the 107" Congress and no
measures have been introduced in the 108" Congress, to date. Whether the FCC's
strengthened slamming rules will be a sufficient deterrent to stop the practice of slamming,
and negate congressional interest to enact legislation remains unclear.
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Action in the 106™ Congress. Two measures, S. 58 and S. 1084, were introduced
in the 106™ Congress relating to the slamming issue. Sen. Susan Collins introduced the
“Telephone Services Fraud Prevention and Enforcement Act of 1999” (S. 58), on January
19, 1999. While Senator Collins acknowledged recent FCC actions to strengthen its
regulationsto deter samming as”... astep intheright direction” shefelt that “... we need to
do more to protect consumers...” against samming. (S. 58 also addresses the practice of
cramming. However the issue of cramming, that is the practice of placing unauthorized,
misleading, or deceptive chargeson consumer’ stelephone billsgoesbeyond the scopeof this
issue brief.) Senator McCain introduced the “Telecommunications Competition and
Consumer Protection Act of 19997 (S. 1084) on May 19, 1999, one day after the court stay
of FCC slamming liability rules. Citing the failure of the 105" Congress to pass slamming
legislation, court action to stay FCC liability rules (which has since been lifted), and his
objection to the industry-proposed third party administrator, Senator McCain offered a
comprehensive measure “to better protect consumers.”

S. 58. S. 58 attempted to further deter the practice of slamming by increasing consumer
protections and strengthening enforcement at both the federal and state level. Included
among the provisionsto deter slamming contained in this measure were those that: required
extensive and written notification and verification requirements when a subscriber switches
long distance carriers; specified that Federal law doesnot preempt morerestrictive statelaws
or regulations relating to slamming; authorized stiff penalties for those convicted of
slamming including fines of not less than $40,000 for the first offense and not less than
$100,000 for each subsequent offense. First time “willful violators’” would have faced up
to ayear in prison for afirst offense with repeat offenders up to 5 years. The bill extended
FCC authority over violators beyond telecommunications carriers to include others such as
billing agents; required local tel ephone companiesto submit tothe FCC, onaquarterly basis,
a list of the number of slamming complaints received by service provider; allowed
consumersto get refundsfrom unauthorized carriers; and protected consumer’ srightsto use
the PIC freeze option. (See section on PIC Freeze Programs, below.) S. 58 was referred to
the Senate Commerce, Science, and Transportation Committee where no further action was
taken.

S. 1084. S. 1084 required the FCC, the Federal Trade Commission, and
telecommunications carrier representatives to develop a code of practices to protect
consumersfrom slamming. The codewasrequired to contain, at aminimum, provisionsthat
required companiesto verify changesin asubscriber’ sservice, restricted the use of “ negative
option marketing,” required subscriber notification of any changesin service, and forbade
the use of unfair and deceptive practices. Carriers were required to give subscriberswho are
victims of slamming credits for unauthorized charges and damages of $500. Adherence to
the code would have been voluntary, but those carriers that chose not to follow the code
would have been required to follow regulations prescribed by the FCC. Furthermore, the bill
required the FCC to compile and publish a report, every 6 months, listing slamming
violations by carrier. S. 1084 was referred to the Senate Commerce, Science, and
Transportation Committee and received no further action.

Action in the 105™ Congress. The 105" Congress held several hearings and
introduced 11 bills (S. 1051, S. 1137, S. 1410, S. 1618, S. 1740, H.R. 2112, H.R. 2120, H.R.
3050, H.R. 3749, H.R. 3888, and H.R. 4176) to address this issue, but adjourned without
passing legislation. S. 1618, the “Consumer Anti-Slamming Act,” passed the Senate(99-0)
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with amendment, onMay 12, 1998. H.R. 3888 passed the House, asamended, by voicevote,
on October 12, 1998. Despite intense negotiations to resolve differences between the hills,
the 105" Congress adjourned before H.R. 3888 could be brought to the Senate floor for
consideration.

S.1618. The“Consumer Anti-Slamming Act of 1998" (S. 1618), passed the Senate
(99-0) with amendment, on May 12, 1998. This measure sought to combat the increase in
slamming by strengthening safeguardsto prevent slamming from occurringinthefirst place,
establishing a process to resolve slamming complaints, and increasing the ability to punish
those who are guilty of sslamming. More specifically, the bill as passed by the Senate,
prohibited long distance carriers and resellers (i.e., companies that |ease excess capacity of
established long distance carriers and then market those services) from changing a
subscriber’ s long distance provider without the subscriber’ s explicit permission. (S. 1618
also applied to the unauthorized initiation of long distance service as well as unauthorized
switching.) Thelocal telephone company was prohibited from changing aconsumer’ slong
distance provider, unless the change is accompanied by a verbal, written, or electronic
verification from the subscriber. Furthermore, the bill required that the verification be
retained. Thelong distance company or reseller wasrequired to send awritten confirmation
of the switch that includes the name of the new carrier, the date the switch was authorized,
and the name of the person who authorized the switch, to the subscriber within 15 days. The
use of negative option marketing, whereby a consumer must take some action to prevent a
switch from occurring, was banned.

Thebill also strengthened the complaint procedure by requiring acompany charged with
slamming to resolve the complaint within 120 days; absent resolution of the complaint, the
company was required to give the consumer a copy of the retained verification, information
about how to pursue the complaint with the FCC, and all other available remedies. Any
company that ignored a consumer’ s complaint was to be subject to a penalty for slamming.

S. 1618 established both a complaint process at the FCC and minimum monetary
penaltiesfor offenders. The FCC wasrequired to establish streamlined complaint resolution
procedures and to issue a decision on slamming complaints within 150 days of filing. The
FCC was given the authority to award both compensatory and punitive damages and was
required to award those damages within 90 days of the liability determination. Minimum
levels for fines were established, absent mitigating circumstances, with afine of not less
than $40,000 for first-time offenders and $150,000 for each subsequent offense. Individual
subscribers could recover damages up to $500 from slammersand would not have had to pay
the slamming carrier but could have elected to pay their designated carrier for those services.
The FCC was given the authority to prosecute those who refuse to pay their fines. Those
convicted of intentional slamming (“willful” slammers) would have been subject to criminal
penalties and would have been prohibited from offering telecommunications services.
Switchlessresellerswererequired to post abond with the FCC beforethey were ableto offer
long distance services, thereby assuring some degreeof financial capability and that proceeds
areavailableif dammingfinesarelevied. Furthermore, S. 1618 did not preclude or preempt
state law or actions against sammers, and slamming victims were given the option of
pursuing slamming complaints through the courts, instead of the FCC, through a state class
action suit.
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In an attempt to gather additional information on the incidence of and FCC action
related to slamming, anumber of reporting requirementswereal soincludedinthebill. Each
telecommunicationscarrier or reseller wasrequired toreport slamming violationstothe FCC
on a quarterly basis to enable the FCC to identify those that engage in “patterns and
practices’ of lamming. The FCC was required to submit areport to Congress, by October
31, 1998, identifying the “top ten” carriers that were the subject of the most slamming
complaints and the fines assessed by the FCC against all slamming violatorsin the previous
year. (Calculation of the “top ten” was to be based on aratio of the number of subscriber
complaints to the total number of subscribers served.) The FCC was also directed to issue
areport, within 180 days of the bill’ s enactment, on telemarketing practices used to solicit
service provider changes by subscribers, and, if needed, initiate a rulemaking, within 120
daysafter the completion of itsreport, to prohibit undesirable practices. Thisreport wasalso
directed to study whether a third party should verify these changes and whether an
independent third party should administer these changes.

H.R. 3888. The “Telecommunications Competition and Consumer Protection Act of
1998" (H.R. 3888), passed the House by voice vote, with amendment, on October 12, 1998.
The House-passed measure contained a different approach from its Senate counterpart to
combat slamming. H.R. 3888 called for the establishment of avoluntary code of conduct as
an aternative to FCC regulation to address theissue. Failure to comply with or withdrawal
from the voluntary code would result in a carrier being subject to FCC regulation.

The FCC was required, within 180 days of enactment, to establish after consultation
with the Federal Trade Commission, state commissions, industry representatives and
consumers, a voluntary code of “Subscriber Protection Practices’ governing changesin a
subscriber’s telephone exchange and/or toll services. The hill enumerated minimum
standards to be addressed in the voluntary code, including those dealing with notification,
verification, and marketing. Guidelines relating to liability, reimbursements, record
keeping, and independent audits were also included. The FCC was required to review the
code every 2 years to ensure that its requirements “adequately protect consumers.” Each
carrier was given 10 days within adoption of the code, or commencement of operation, to
elect to comply with the voluntary code. Those telecommunications carriers, including
resellers, that elected not to comply with the voluntary code, withdrew from such election,
or had such election revoked by the FCC, were to be subject to presumably more stringent
FCC regulations.

H.R. 3888 aso detailed specific, more stringent, minimum requirements to be
incorporated into FCC- devel oped regulationsfor carriers not operating under the voluntary
code. The FCC was also required to compile and a publish areport, on asemiannual basis,
ranking carriers by the percentage of verified complaints, excluding those generated by the
carrier’ sunaffiliated resellers, compared to the number of changes. Carrierslisted among
the 5 worst performers ( based upon the percentage of verified complaints compared to its
number of carrier selection changes) in the semiannual reports for three consecutive times
were to be subject to FCC investigation. Carriersfound in violation of the voluntary code
or found willfully and repeatedly slamming were subject to afine of up to $1 million.

Additional provisionsinthebill included thosethat: gave subscriberscredit for charges

incurred when using theslamming carrier’ sservice; gave state attorneysgeneral enforcement
authority under the federal legidlation; upheld any state laws regarding slamming that were
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lessrestrictive than thoseimposed under thisbill; and directed the Commerce Department’s
National Telecommunicationsand Information Administrationto report to Congresson “the
feasibility and desirability” of establishing a neutral third party to administer a system to
prevent slamming.

The version of H.R. 3888 passed by the House Commerce Committee, and ultimately
the full House, was significantly different from the subcommittee-passed H.R. 3888 which
was more aligned with the Senate-passed measure. Asaresult, the House- passed H.R. 3888
contained asignificantly different approach to combat slamming fromits Senate counterpart,
S. 1618. Negotiations between the House and Senate to reconcile differences between the
two measures continued through the waning days of the session. Despite such efforts,
however, H.R. 3888 was not brought to the Senate floor and |egislation to address slamming
was not enacted prior to the adjournment of the 105" Congress.

Industry Initiatives

The telecommunications industry has acknowledged the existence of a slamming
problem but is not necessarily in agreement with an approach to solveit. The Competitive
Telecommunications Association (CompTel), a telecommunications trade association that
represents competitive telecommuni cations service providers, issued astatement that called
for “zero tolerance” of intentional slamming but that stressed industry self-policing.
CompTél urged carriers to agree to investigate all slamming allegations, repay consumers
who have been the victims of sslamming, and terminate any employees or agents who
“knowingly and willfully engaged in such practices.” The statement also advocated
uniformity in state and federal slamming requirements, to lessen consumer confusion, and
called for thelevying of fines, but solely in caseswhere it has be proven that the carrier “ has
engaged in willful and intentional slamming....”

Issues

Although no one supports the practice of intentional slamming, some concerns have
been expressed over the approaches being taken to curb this practice. One concern has
focused on the necessity for, or concern over specific provisions contained in, recent
legidlative proposals. Two other concerns addressed in pending legidlation, have also
generated controversy: the implementation of primary interexchange carrier (PIC) freeze
programs, and the methodol ogy used by the FCC to develop slamming statistics.

Legislation. Some favor voluntary private-sector initiatives to combat slamming
rather than the enactment of legiglation. They point to recent industry initiatives, such asthe
ones discussed above, to support that position. Others support vigorous enforcement of
current FCC regulations and continued consumer education to combat the increase in
slamming complaints. The enactment of additional |egislative measures prescribing new
regulations is seen, by some, as an action that is premature and that should be taken only
asalast resort if the slamming problem continues. Many take the position that no further
legislative action should be taken until the impact of recently adopted FCC regulations can
be assessed.

Others support the enactment of legislation. They citethetrend of therisein slamming
complaints despite existing FCC regulations, as proof that additional legislative action is

CRS-10



1B98027 05-19-03

needed. Theextent and growth of the existing problem, coupled with the potential for further
abuse, makeit necessary, supportersclaim, to enact legislationto curb sslamming. Therel ease
of aGAO report critical of current FCC efforts to reduce the occurrence of slamming gave
supporters of legislation additional impetus in the 105" and 106™ Congresses. (See GAO
Report, above.) It is up to the Congress, they state, to establish through law stronger
measures and increased penalties to protect both consumers and suppliers of
telecommuni cations servicesfrom slamming. Thosein favor of enactment of legislation also
state that FCC regul ations directly supported by statute, versus FCC devel oped policies, are
less susceptible to change and will better withstand scrutiny if challenged in the courts. The
May 18, 1999 U.S. Appeals Court stay of the liability provisions of the FCC's lamming
rulesis cited as further proof in support of the need for enactment of legidlation.

Those supporting legislative action, however, are not necessarily united in the approach
such legidlation should take. Some have expressed concern over the breath of the proposed
regul ations contained i n the measures that were considered in the 105" and 106" Congresses
and/or individual provisionscontained withinthem. Concern has been voiced by some that
the consumer protections that were proposed were too extensive and may be overly
burdensome and costly for smaller carriers attempting to compete with the major long
distance carriers. Mandatory third party verificationiscited as an example of aproposal that
would be costly for small carriersto implement. Proposalsto require switchlessresellersto
post a“surety bond” with the FCC to pay for possible fines or penalties aso came under
criticism. The Telecommunications Resellers Association claimsthat such aprovision not
only discriminates against switchless resellers, who are small businesses, but would also
cause an “anticompetitive effect” in the marketplace by decreasing consumer choice.
Additional concern has also been expressed over the content of other provisions contained
in other measures. Provisions, such as ones that give full reimbursement to consumers if
they are dammed, instead of solely reimbursement of the overcharge, have generated
concerns that it might possibly lead to consumers fraudulently claiming they have been
slammed, to avoid paying any chargesfor long distancecalls. Proposalsto require slammers
to pay fines to consumers they harm could result in the creation of the “wrong incentive
structure...” according to AT&T, by rewarding people who have been sslammed instead of
trying to disciplinethose who do the slamming. Furthermore, some have expressed concerns
that fines and punishments not be levied against the long distance carrier in all cases, since
in some instances unwanted switches can be attributed to the local exchange carrier
responsible for executing the switch. On the other hand, local exchange carriers have
expressed some concerns that they should not be held liable for solely executing a change
since short of confirming each switch, they cannot insure that each change is authorized by
the consumer.

PIC Freeze Programs. One practice currently used to prevent slamming is the
freezing of a customer’s primary interexchange (long distance) carrier, or PIC. The PIC
freeze is implemented by the local exchange carrier at the request of the customer, and
prohibits the switch of the customer’s designated long distance carrier without his/her
express approval. In that way slamming is prevented, since the customer’s long distance
carrier cannot be changed without express permission. While most see the PIC freeze asa
viable option to prevent samming in the long distance market, some concerns have been
expressed over the potential for misuse of this option. Some see the potential for the PIC
freeze to inhibit competition, if the means required to lift the freeze are perceived by the
consumer as too burdensome or the charges to implement the change are excessive. The
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FCC, inaMarch 14, 2002 action, hasinitiated anotice of proposed rulemaking (CC Docket
No. 02-53) to address apetition, filed by the Competitive Telecommunications A ssociation,
regarding charges levied by ILECs for changing PICs for end users. The Competitive
Telecommunications Association feels that the present $5 PIC change charge safe harbor
exceeds actual cost and hampers competition. Upon its initiation of the inquiry, the FCC
concluded that “significant industry and market changes have occurred since the
implementation of the safe harbor in 1984" and sought comment on FCC policies for
regulating PIC change charges. Comments were due June 14, 2002 and reply comments
were due July 1, 2002. The possible misuse of the PIC freeze through the implementation
of anillegal or unauthorized PIC freeze by the customer’ slocal exchange carrier, absent the
customer’s authorization, has also been raised. The extension of the PIC freeze option,
beyond the designation of the long distance carrier, to cover the designation of local
exchangeand intrastate long distance (toll call) carriers, hasal so raised significant concerns.
Some see the expanded use of the PIC freeze option as unnecessary and feel that the PIC
freeze is being misused to protect the local exchange carriers market share in the face of
growing competition. Asincumbent local exchange carriers face increasing competitionin
the local exchange market and seek to offer long distance service within their service
territories, somefed that the potential for abuse of the PIC freezewill becomegreater. Some
support the elimination of local exchange carrier control over the processing of all carrier
changes and freezes, and favor the establishment of an independent third party to administer
and execute such changes.

Local exchange carriers defend the use of the PIC freeze, arguing that it is an
appropriate method to protect consumers against the growing problem of Sslamming. They
assert that there have been no widespread complaints about the manner in which the PIC
freeze is implemented and note that the FCC has encouraged carriers to take steps to help
prevent lamming. They also state that the manner in which the program is implemented
varies from carrier to carrier and that many of the potential and perceived abuses, such as
high charges or difficultly in switching, do not apply to most programs. Furthermore, many
local exchange carriers claim that they do not actively market the PIC freeze option but only
offer it in response to customers who complain about slamming or who specifically inquire
about it.

Slamming Statistics. The methodology used by the FCC to develop slamming
statistics has al so been brought under question. Themanner inwhichthe FCC calculatesand
interpretsitsslamming statisticshassignificant ramifications, asseveral |egislativemeasures
required the FCC to report such information to Congress on an annual basis.

The GAO has criticized the methodol ogy used by the FCC to determine thelist of top
slamming offenders, alist that is published annually by the FCC in its Common Carrier
Scorecard. The FCC compares slamming offenders by citing the ratio of the number of
complaints per million dollars of company revenue. That methodology, according to the
GAO, isflawed becauseit can lead to a severe understatement of the revenue-to-complaint
ratio for the smaller companies, or resellers. This occurs, according the GAO, because
resellersare not required to, and generally do not, report their revenue to the FCC unlessthe
revenue exceeds $109 million. To enable the FCC to make comparisons, to list the top
slamming offenders, the FCC assumes that those resellers that have not provided revenue
data, had revenues of $109 million. This assumption, the GAO states, may result in a
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significant overstatement of the reseller’s revenue, resulting in a much lower revenue-to-
complaint ratio for that offender.

LCI International Inc., the sixth largest long distance carrier in the United States, has
also expressed concern over the manner in which the FCC calculatesyearly slamming rates
to determine top offenders. Unlike the GAO, LCI claimsthat the FCC’ s current practice of
dividing the number of slamming complaints by a company’s annual telecommunications
revenue favors larger carriers. This occurs, LCI states, because the larger a company’s
revenue the more consumers it can slam without appearing to be a major offender. LCI
recommends that the FCC calculate its Sslamming rate ratio by dividing the number of
slamming complaintsby the number of new long distance customers, amethodol ogy that LCI
feelsis more reflective of company behavior.

Legislation in the 105" Congress

H.R. 2112 (Franks)

A measureto amend the Communications Act of 1934 to increasetheforfeiture penalty
for telephone service lamming and to require providers of such serviceto report slamming
incidents, and for other purposes. Introduced July 8, 1997; referred to Committee on
Commerce.

H.R. 2120 (DeFazio)

A measure to amend the Communications Act of 1934 to strengthen and expand the
procedures for preventing the slamming of interstate telephone service subscribers, and for
other purposes. Introduced July 9, 1997; referred to Committee on Commerce.

H.R. 3050 (Dingell)

A measure to establish procedures and remedies for the prevention of fraudulent and
deceptive practices in the solicitation of telephone service subscribers, and for other
purposes. Introduced November 13, 1997; referred to Committee on Commerce.

H.R. 3749 (Bass)

A measure to amend the Communications Act of 1934 to improve the protection of
consumers against sslamming by telecommunications carriers, and for other purposes.
Introduced April 29, 1998; referred to Committee on Commerce. Referred to Subcommittee
on Telecommunications, Trade and Consumer Protection May 8, 1998.

H.R. 3888 (Tauzin)

A measure to amend the Communications Act of 1934 to improve the protection of
consumers against slamming by telecommunications carriers, and for other purposes.
Introduced May 14, 1998; referred to Committee on Commerce. Passed
Telecommunications Subcommittee, as amended, by voice vote, August 6, 1998. An
amendment in the nature of a substitute offered by Rep. Tauzin was adopted by voice vote
by the Commerce Committee, on September 24, 1998. Reported out of committee October
8, 1998 (H.Rept. 105-801). Passed House by voicevote, withamendment, October 12, 1998.
Received in the Senate October 13, 1998.
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H.R. 4176 (Markey)

A measure to amend the Communications Act of 1934 to protect consumers against
‘spamming’, ‘slamming’, and ‘cramming’, and for other purposes. Introduced June 25,
1998; referred to Committee on Commerce.

S. 1051 (Campbell)

A measure to amend the Communications Act of 1934 to enhance protections agai nst
unauthorized changes of tel ephone service subscribersfrom onetelecommunicationscarrier
to another, and for other purposes. Introduced July 22, 1997; referred to Committee on
Commerce, Science, and Transportation.

S. 1137 (Durbin)

A measure to amend section 258 of the Communications Act of 1934 to establish
additional protections against the unauthorized change of subscribers from one
telecommunications carrier to another. Introduced July 31, 1997; referred to Committee on
Commerce, Science, and Transportation.

S. 1410 (Reed)

A measure to amend section 258 of the Communications Act of 1934 to enhance the
protections against unauthorized changes in subscriber selections of telephone service
providers, and for other purposes. Introduced November 7, 1997; referred to Committee on
Commerce, Science, and Transportation.

S. 1618 (M cCain)

A measure to amend the Communications Act of 1934 to improve the protection of
consumers against sslamming by telecommunications carriers, and for other purposes.
Introduced February 9, 1998; referred to Committee on Commerce, Science, and
Transportation. Passed Commerce Committee, asamended, by voicevote March 12, 1998.
Reported out of committee May 5, 1998 (S.Rept. 105-183). Passed Senate (99-0), with
amendment, May 12, 1998.

S. 1740 (Collins)

A measure to amend the Communications Act of 1934 to improve protections agai nst
the unauthorized change of subscribersfrom onetel ecommunications carrier to another, and
for other purposes. Introduced March 10, 1998; referred to Committee on Commerce,
Science, and Transportation.

Legislation in the 106™ Congress

S. 58 (Coallins)

A bill to amend the Communications Act of 1934 to improve protections against
telephoneservice” damming” and provide protectionsagainst tel ephonebilling“ cramming”,
to provide the Federal Trade Commission jurisdiction over unfair and deceptive trade
practices of telecommunications carriers, and for other purposes. Introduced January 19,
1999; referred to Committee on Commerce, Science, and Transportation.
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S. 1084 (M cCain)

A bill to amend the Communications Act of 1934 to protect consumers form the
unauthorized switching of their long distance service. Introduced May 19, 1999; referred to
Committee on Commerce, Science, and Transportation.
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