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Executive Branch Reorganization and Management Initiatives

SUMMARY

When President George W. Bush came
into office in January 2001, he arrived from a
campaign in which he had emphasized effi-
ciency ingovernment, particularly throughthe
use of information technology, but had not
reveal ed any plansfor reorganizing the execu-
tive branch.

The departing Clinton Administration
had conducted, during most of its eight-year
tenure, an active effort at “reinventing
government,” spearheaded by a National
Performance Review (NPR). Announced
shortly after the 1993 inauguration, the NPR
sought to find ways to make the federal gov-
ernment more efficient, economical, and
effective. The result was a series of reports
proposing various organizational and opera-
tional reforms.

Several major NPR recommendations
were awaiting implementation when the No-
vember 1994 congressional el ections resulted
in Republican majority party control of both
houses of the 104" Congress. Republican
congressional leadershad unveiled a Contract
With Americareform plan in late September
1994. Its core principles regarded the federal
government as being too big, spending too
much, being unresponsivetothecitizenry, and
perpetrating burdensome regulations. At the
conclusion of the 104™ Congress, both the
President and Republican congressional |ead-
ers could claim some victoriesin downsizing
government, but no department was elimi-
nated, and only a few small agencies were
abolished.

Administration and congressiona rein-
vention efforts resulted in mostly modest
changes during the 105" Congress, major
exceptions being the overhaul of the structure
and operations of the Interna Revenue Ser-
vice and the consolidation of the foreign
policy agencies. During the 106™ Congress,
executivereorgani zation and reinvention were
neither major nor high-priority items.

Following his 2001 inauguration, Presi-
dent Bush announced plansto address a num-
ber of management problems in the federal
government. Then, in the aftermath of the
September 11, 2001 terrorist attacks, the
organization of the federal government for
mai ntai ning homel and security and combating
terrorism became an important consideration
for both the President and Congress. Estab-
lishment of the Office of Homeland Security
in October 2001 as a coordinating entity was
an important first step, followed by the cre-
ation of a Department of Homeland Security
during the final weeks of the 107" Congress
(116 Stat. 2135). Oversight of the initial
operation of the new department isa primary
matter for the 108" Congress.

Thisissuebrief viewsreorganization and
management asinvolving the alteration of the
administrative structure and operations of the
executive branch for reasons of efficiency,
economy, and effectiveness. The underlying
issue is who reorganizes or sets management
policy — Congress or the President — and by
what authority and, also, for what purpose?
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MoOST RECENT DEVELOPMENTS

The Bush Administration, according to aMay 27 Associated Press dispatch, plansto
relocate the President’ s chief cybersecurity adviser from the National Security Council staff
to the Department of Homeland Security. The move would not only constitute a loss of
status for the position, but also would reportedly be at least three steps below the office of
Secretary of Homeland Security Tom Ridge. Richard A. Clarke, who served in the position
duringthe previousand present administrations, pronounced therel ocation unworkabl e, “ not
a senior enough position.” The position has been vacant since late April when Clarke's
successor abruptly resigned after about four months of service. Elsewhere, departing Office
of Management and Budget director Mitchell Daniels, Jr., indicated that he thought the
creation of the Department of Homeland Security was the best way to coordinate
antiterrorism effortsacrossthegovernment and less costly than letting the entitiestransferred
to the new department continue to combat terrorism independently. He also expressed
disappointment that the Bush Administration had not been more successful in reducing the
size of the government.

BACKGROUND AND ANALYSIS

For well over a century, the structure and program responsibilities of the federal
executive branch, including al of the departments and agencies, were determined by
Congress. In the aftermath of World War |, however, with the rise of the new public
administration profession and growing sentiment for attaining efficiency and economy in
government, came efforts to strengthen the President’ s management ability. In 1932, the
Chief Executivewasstatutorily authorized to i ssue executive orders proposi ng reorgani zation
within the executive branch for purposes of reducing expenditures and increasing efficiency
in government. A reorganization order became effective after 60 days unless either House
of Congressadopted aresol ution of disapproval. When President Herbert Hoover submitted
11 different reorgani zation orders, all were disapproved by the House of Representativeson
the grounds that his newly elected successor, Franklin D. Roosevelt, might have different
reorganization ideas.

President Roosevelt did submit anumber of reorgani zation orders pursuant to arevised
and extended version of the 1932 statute, which expired automatically in 1935. Some major
actions taken in these orders included creating procurement and disbursement divisionsin
the Treasury Department, establishing an enlarged National Park Service in the Interior
Department, and making the Farm Credit Administration an independent agency.

Congress subsequently mandated asimilar arrangement in a 1939 statute. Once again,
the objective was to achieve efficiency and economy in administration. A presidential
reorganization plan, submitted to Congress, became effective after 60 days unless both
houses of Congress adopted a concurrent resolution of disapproval. In his initial
reorganization plan, President Franklin D. Roosevelt created the Executive Office of the
President.

Such reorganization authority, renewed periodically a dozen times between 1945 and
1984, with slight variation, remained available to the President for nearly half acentury. At
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different junctures, qualificationswereplaced uponitsexercise. For example, reorganization
plans could not abolish or create an entire department, or deal with more than onelogically
consi stent subject matter. Also, the President was prohibited from submitting morethan one
plan within a 30-day period and was required to include a clear statement on the projected
economic savings expected to result from a reorganization.

Modification of the President’s reorganization plan authority was made necessary in
1983 when the Supreme Court, in the Chadha case (462 U.S. 919), effectively invalidated
continued congressional reliance upon aconcurrent resol ution to disapprove aproposed plan.
Under the Reorgani zation Act Amendmentsof 1984, whichweresigned by President Ronald
Reagan on November 8, several significant changes were made in the reorganization plan
law. Any time during the period of 60 calendar days of continuous session of Congress
following the submission of a reorganization plan, the President might make amendments
or modificationstoit. Within 90 calendar days of continuous session of Congressfollowing
the submission of a reorganization plan, both houses must adopt a joint resolution (which,
unlikeaconcurrent resol ution, becomes law with the President’ ssignature— acentral issue
in the Chadha case) for a plan to be approved. This amendment, however, continued the
President’ s reorganization plan authority only to the end of 1984, when it automatically
expired (see 5 U.S.C. 901-912 (1988)). Neither President Reagan nor President George H.
W. Bush requested its reauthorization. President William Clinton did not seek its renewal,
although his National Performance Review (see below) recommended this course of action
in September 1993. The National Strategy for Homeland Security, released by President
Bush on July 16, recommended the restoration of reorganization plan authority to allow
reconfiguring portions of the executive branch to better combat terrorism and maintain
homeland security. InhisFY 2003 budget message, President George W. Bush had indicated
that hisadministration would “ seek to re-institute permanent reorganization authority for the
President to permit expedited legidlative approval of plans to reorganize the Executive
Branch.” However, no draft |egislation was subsequently offered in thisregard. When the
National Commission on the Public Service presented its report in January 2003, one of its
recommendations was to give the President “ expedited authority to recommend structural
reorganization of federal agenciesand departments.” Inan April 3, 2003, hearing, the House
Committee on Government Reform, under chairman Tom Davis, began congressional
consideration of restoring the President’ s reorganization authority (see below).

Currently, in the absence of reorganization plan authority, the President may propose
executive branch reorganizationsto be realized through the normal legislative process. The
Departmentsof Energy, Education, VeteransAffairs, and, most recently, Homeland Security
were established in this manner. This approach, however, does not incorporate action-
forcing deadlinesor arequired final congressional voteon proposed reorgani zation plansthat
are thought to expedite the consideration of reorganizations. The President might attempt
aminor reorganization, such as establishing asmall, temporary entity within the Executive
Office of the President, by issuing adirective, such asan executive order. Attempting more
ambitious reorgani zations through a presidential directive may, if not ultimately found to be
illegal, incur congressional displeasure and subsequent legidlative and fiscal reaction. Asa
result of the absence of reorganization plan authority, morerecent reform effortsto improve
the efficiency and economy of government operations have emphasized management
improvements of both a governmentwide and specific program variety, including
applications of information technology that some have characterized as electronic
government.
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Reinventing Government

An ambitious effort at realizing executive branch reorganization and management
reform waslaunched by President Clinton at the outset of hisadministration when, on March
3, 1993, he initiated a National Performance Review (NPR) to be conducted under the
leadership of Vice President Albert Gore, Jr. Six months later, on September 7, theinitial
NPR report was delivered to the President. Various accompanying supplemental reportson
both specific agencies and functional areas of government were subsequently published
during 1994. Thebulk of the report’ salmost 380 major recommendations (broken into over
1,230 action items) were directed to management reforms; severa proposals addressed
executive reorganization, including one for congressional restoration of presidential
reorganization plan authority.

During the 12 months after the NPR report was issued, its recommendations were
implemented by 22 presidential directives, several enacted bills, and various agency actions.
Anniversary reports, marking progressinimplementing NPR recommendations, wereissued
in September of 1994, 1995, and 1996. The last of these indicated that 43% of the NPR’s
initial 833 agency action items were completed and 42% were in progress, and that 38% of
itsinitial 430 management systems action itemswere completed and 49% were in progress.
Of an additional 187 agency recommendations, 19% were completed and 62% were in
progress. Asof January 1996, the executive workforce had been reduced by nearly 240,000.
In addition, almost 2,000 obsolete field offices had been closed and approximately 200
programs and agencies — such as the Tea-Tasters Board, Bureau of Mines, and wool and
mohair subsidies— had been eliminated. As of September 1996, said the report, “savings
of about $97.4 billion have been ensured through legislative or administrative action.”
Accordingtothereport, of the original $108 billionin savingsprojectedin 1993, about $73.4
billion had been realized.

The Clinton Administration renewed its reinventing government effort in mid-January
1995 with Phase 2 of the NPR, which was detailed in the President’s FY 1996 budget.
Shortly thereafter, in late February, the President announced new regulatory reform
proposals, including page-by-pagereview of federal regulationsto determinethosethat were
obsol ete, replaceable by private sector alternatives, or better administered by state and local
government. He also proposed to abolish the Interstate Commerce Commission (ICC) and
reconstitute the Federal Aviation Administration’s air traffic control services as a wholly
owned government corporation. The elimination of the ICC was subsequently realized in
December 1995. Certain functions of the Commission were transferred to the Surface
Transportation Board, newly established within the Department of Transportation by the
termination statute (109 Stat. 803).

With the convening of the 105th Congress, the reinvention effort entered yet another
new phase, emphasizing improved service delivery; use of partnerships and
community-based strategies to solve problems, not big government; and techniques for
improving performance in a time of diminishing resources, including the use of
performance-based organizations (PBOs). Asareflection of thisthird revamping, the NPR,
known heretofore asthe National Performance Review, becamethe National Partnership for
Reinventing Government in January 1998.
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Support for the performance of selected governmental functions through PBOs was
reiterated in the President’s FY 1998 budget. The PBO innovation involved rechartering
certain federal executive agencies to permit them to negotiate aternative approaches to
procurement and personnel rules and to increase their accountability for financia and
program results. The anticipated increased efficiency would allow the agenciesto downsize
their workforce or use their cost savings to improve services. Legislation to convert the
Patent and Trademark Office (PTO) of the Department of Commerce into a PBO was
proposed by the Clinton Administration in 1995, but it received little attention during the
104th Congress, similar legislation remained on the Senate legidlative calendar when the
105™ Congress adjourned. When the agency was restructured by the American Inventors
Protection Act of 1999 (113 Stat. 1537-564), the reconstituted PTO insisted it was a PBO,
but that characterization was doubtful in the view of many analysts.

Testifying at a May 4, 2000, hearing conducted by a subcommittee of the Senate
Committee on Governmental Affairs, Donald F. Kettl, a University of Wisconsin professor
who had conducted extensive research on the NPR reforms, gave the effort an overall grade
of “B,” saying there was “room for improvement.” Brookings Institution scholar Paul C.
Light added that the NPR program had created “unnecessary politicization of government
reform.” Two other analysts were also critical of the NPR effort. A few months later, in
September, a GAO report (GAO/GGD-00-145) concluded that the NPR reinvention effort
had been largely successful, with more than 90% of key Clinton Administration
recommendations having been fully or partly implemented. The report was based upon a
review of 72 NPR recommendations by 10 federal agencies, which found that 33 of them
were fully implemented and another 30 were partly implemented.

A New Administration

During hiscampaign for the presidency, Texas Governor George W. Bush emphasized
efficiency in government, particularly through the use of information technology, but
revealed no plansfor reorganizing the executive branch. Theterrorist attacks of September
11, 2001, however, prompted various structural modifications. A major objective of
restructuring was to realize governmental arrangements resulting in more efficient,
economical, and effective homeland security. Reinstatement of the President’s
reorganization plan authority was proposed to alow the Chief Executive to creste the
structure he deemed appropriate, and | egidl ation creating aDepartment of Homeland Security
was introduced (S. 1534) and later expanded (S. 2452 and H.R. 4660). On February 14,
2002, theleadership of the House and Senateintelligence committeesannounced abipartisan
investigation of the operations and activities of theintelligence community pertaining to the
September 11 attacks. This joint investigation resulted in a report, which, among other
recommendations, called for the appointment of a Cabinet-level national intelligence chief,
who would rank above the Director of Central Intelligence.

Another long-standing reorganization matter concerns border security administration.
For many years prior to the September 11 terrorist attacks, proposals had been made from
time to time to consolidate various aspects of border security within a single entity or
minimum number of federal agencies. Such proposals attracted greater interest after the
attacks as part of counterterrorism efforts to secure more efficiently and effectively the
nation’ snorthern and southern borders. Inlate December 2001, Officeof Homeland Security
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staff reportedly produced a tempest within the Bush Administration when they unveiled a
broad proposal to create an agency that would consolidate border security management.
Opponents represented a wide range of agencies, including five Cabinet departments.

Thisproposal, however, wasused by presidential assistantsto formulatethe Department
of Homeland Security plan unveiled by President Bush on June 6. His surprise
announcement was viewed not only as an attempt to regain the initiative in the nation’s
effortsat combating terrorism, but al so to move beyond the coordination effortsof the Office
of Homeland Security to a strong administrative structure for managing consolidated
programs concerned with border security and effective response to domestic terrorism
incidents. On June 18, the President transmitted to the House of Representatives proposed
legislation to established a Department of Homeland Security. This legislation was
subsequently introduced by request (H.R. 5005) on June 24. According to a legidative
strategy announced by Speaker Dennis Hastert and Minority Leader Richard Gephardt,
standing committees of jurisdiction began reviewing the proposal and, as the second week
of July drew to a close, provided recommendations for modifying the legislation. A few
panels urged maintaining some agencies — for example, the Coast Guard, the Federa
Emergency Management Agency, and the Secret Service — in their current status and not
transferring them to the new department. On July 15, the House Select Committee on
Homeland Security began its consideration of the bill. That same day, the Brookings
Institution released the first comprehensive critique of the President’ s proposal, suggesting,
among other considerations, that it “merges too many different activities into a single
department,” should | eave scienceand technol ogy research and devel opment responsibilities
for later deliberation, and begs arethinking of congressional committee arrangements. The
following day, the President released the National Strategy for Homeland Security, which
offered adefinition of homeland security of potential usefulnessfor determining theprogram
composition of the new department. On July 19, the House sel ect committee marked up and
order reported (H.Rept. 107-609) the House version of the Department of Homeland Security
legislation. Meeting during July 24-25, the Senate Committee on Governmental Affairs
authorized Chairman Joseph Lieberman to withdraw the version of his Department of
National Homeland Security bill (S. 2452) that had been amended and ordered favorably
reported on May 22, modified his offered amendment in the nature of asubstitute to the text
of thebill, and approved the amendment asmodified. Floor action onthe measure, however,
was postponed until the Senate returned in early September from an August recess. During
July 25-26, the House of Representatives began floor debate and amendment of its
counterpart department bill (H.R. 5005) and then approved the legislation, as amended, on
a295-132 vote.

Senate consideration of the House-passed bill began on September 3, 2002, when
Senator Lieberman submitted an amendment (S.Amdit. 4471) containing thelanguage of his
modified department bill as a substitute for the text of the House-passed legislation. Initial
amendmentsto the Lieberman substitute were adopted on September 5. Twelve days later,
an amendment was adopted, striking titles of the Lieberman substitute which would have
established aNational Officefor Combating Terrorism and mandated aNational Strategy for
Combating Terrorism.

Additional amendmentswere considered and afew were adopted thereafter, but, by the
end of September and into October, the Senate found itself in deadlock, unable to reach
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closure on the department legislation. Further discussion of the matter was discontinued in
the Senate, and both houses subsequently adjourned on November 8 for the fall elections.

When the House and the Senate reconvened on November 12, it was clear from the
recent el ection returnsthat the President’ spolitical party would havemajority control of both
houses of the 108" Congress. Furthermore, Representative Armey, the House Mgjority
Leader and chairman of the Select Committee on Homeland Security, introduced, with
bipartisan support, anew bill (H.R. 5710) to establish a Department of Homeland Security,
which was supported by the Bush Administration. The bill was brought up for floor
consideration the following day under a closed rule (no amendments), and was approved on
a299-121 vote.

On November 13, the Senate resumed consideration of the initial House-passed bill
(H.R. 5005) establishing a Department of Homeland Security. Pending on the floor wasthe
Lieberman substitute (S, Amdt. 4471), which was subsequently tabled on a 50-47 vote.
Senator Fred Thompson offered the text of the second House-passed bill (H.R. 5710)
creating a Department of Homeland Security as an amendment (S.Amdt. 4901) for later
consideration asasubstituteto thelanguage of theinitial House-passed department bill. The
following day, Senator Lieberman offered an amendment (S.Amdt. 4911) to make certain
provisions of the Thompson substitute noneffective. On November 15, the Senate, on a 65-
29 vote, ended further debate on the Thompson substitute (S.Amdt. 4901). Four days later,
the Thompson substitute was adopted on a 73-26 vote, and the Senate then passed the House
bill (H.R. 5005), as amended, on a 90-9 vote and returned the measure to the House. The
House agreed to the Senate-amended version of the bill on November 22, clearing the
measure for the President’s signature. President Bush signed the legislation into law on
November 25 (116 Stat. 2135).

The primary issue for Congress and the President was determining the program
composition and administrative organization of the new department. In the course of
mandating the Department of Homeland Security, thisoverarching consideration broke down
into a series of lesser, more finite issues, not the least of which were threshold questions
concerning the value of the new entity. President Bush contended that his proposal did not
constitute an expansion of the federal government, but merely consolidated existing
programs within amore efficient and effective management structure. However, neither the
President’s proposal nor the principal congressional bills made use of a definition of the
concept of homeland security to guide the component composition of the new department.
Moreover, whole agencieswere proposed for transfer to the department with very little effort
to sort out non-homeland security functions and programs for more appropriate
administration el sewhere other than the new department. Of course, attemptsto sort out the
homeland security programs of transferred agencies from non-homeland security programs
might have resulted in increased cost for additional administrative overhead. Some
contended that the creation of any new department would result in budget expansion. Ina
July 9, 2002 cost estimate, the Congressional Budget Office proffered that theinitial House-
passed bill (H.R. 5005) establishing a new Department of Homeland Security “would cost
about $3 billion over the 2003-2007 period,” which would be “in addition to projected net
spending for ongoing activities of the transferred agencies — about $20 billion in 2002,
growing to $31 billion by 2007.”
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Therewere, aswell, those who doubted that merely rearranging programswithin anew
department would truly improve the nation’ s defenses against terrorism. Others maintained
that, no matter how well management and operating arrangements were fine-tuned, the
effectivenessof the department and itsleadership could not belegidatively guaranteed. And
still others wondered aloud who will be willing to serve, for very long, in the leadership of
such adepartment. Additional issues concerning the scope of the President’ s proposal, the
transfer of non-homeland security functions, and certain operating arrangements of the new
department are discussed below.

Someinitially criticized the President’ sproposal asan inadequateresponsetowhat they
viewed asintelligencefailures, suggesting that, in the context of considering the components
of the new homeland security department, the Federal Bureau of Investigation (FBI) and the
federa intelligence community, particularly the Central Intelligence Agency (CIA), should
not escape scrutiny. Two FBI units — the National Domestic Preparedness Office (15
employees) andtheNational Infrastructure Protection Center (795 empl oyees) — would have
been transferred to the new department under the President’ s plan, and ultimately wereinthe
bill that was signed into law. The criticism, however, suggested that those devel oping the
President’s plan had not given adequate consideration to the prospect of transferring or
restructuring FBI and CIA counterterrorism responsibilities. Others questioned why the
Bureau of Alcohol, Tobacco, and Firearms, the Drug Enforcement Administration, and the
Nuclear Regulatory Commission were not included. GAO, among others, noted that,
because the concept of “homeland security” had not been defined, “certain organizational,
management, and budgetary decisions cannot currently be made consistently across
agencies.” AstheHouseand the Senateweregiving final approval tolegislation establishing
the department, questions about its scope arose anew when the chairman of a
counterterrorism study commission recommended the creation of anational counterterrorism
center to improve cooperation among intelligence agencies and it was reported that senior
Bush Administration officials were seriously discussing the creation of a domestic
intelligence agency.

During the course of legidatively establishing a Department of Homeland Security,
some noted that the transfer of whol e agenciesto the new department would resultinit being
responsiblefor the administration of programs having nothing to do with homeland security
and which, consequently, might not receive adequate resources for their execution. These
included the marine safety responsibilities of the Coast Guard, the drug and child
pornography interdiction efforts of the Customs Service, the counterfeiting detection and
investigation program of the Secret Service and the research and non-native plant and pest
eradication efforts of the Animal and Plant Health Inspection Service. OHS Director Tom
Ridge, in his June 20, 2002 testimony before the Senate Committee on Governmental
Affairs, acknowledged that the new department would have a number of programs not
directly related to countering terrorism, but did not indicate any particular concern about this
development. Sorting out these programs for continued administration by their parent
departmentswas an option for Congress, but little effort was actually madein thisregard for
various reasons, not the least of which was the possibility that it might result in increased
cost for additional administrative overhead. The desire to get the department quickly
established, and to do so before the adjournment of the 107" Congress, were also key factors.

In creating the new department, Congress had the responsibility for determining the
appropriate administrative structure for the secretary to manage, with efficiency, economy,
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and effectiveness, an organization of some 170,000 employees (many of whom would be
working in field facilities), composed of diverse units, with shared responsibility and
partnership with state and local governments, as well as the private sector. A key
consideration wasthe secretary’ sspan of control over the operationsof primary divisionsand
internal agencies (e.g., the Coast Guard and Secret Service), together with such broad
departmental functionsashuman andinformation resources management, budget setting, and
financial management. Initial versions of both the House and Senate bills appeared to
support strong vertical management structures, and both were seemingly weak in detailing
horizontal working arrangements among headquarter’ s divisions and internal agencies and
among field staff. Under the bill initially adopted by the House, the Secretary of Homeland
Security might have had as many as 15 senior officials of the department reporting directly
to him or her (or more if the assistant secretaries actually had this relationship); under the
Senate bill recrafted in committee, 17 senior officias seemingly would have been reporting
directly to the secretary.

Ultimately, the statute mandating the Department of Homeland Security placed most
of the entities and functions transferred to the new department within four primary
directorates for border and transportation security, emergency preparedness and response,
science and technology, and information analysis and infrastructure protection. The Coast
Guard and the Secret Service were excepted from this arrangement and enjoy independent
status within the department. The heads of these six components, along with upwards of 12
assistant secretaries and approximately 14 other senior officials, appear to report directly to
the secretary. In general, the statutory administrative framework established for the
department appearsto support strong vertical management structures while being somewhat
weak in detailing horizontal working arrangements among headquarter’s divisions and
internal agencies.

During the 20" century, Congress enacted a variety of general management laws
prescribing how federa departmentsand agenciesshall manage assetsand resources, prepare
budgets, engage in the purchase of goods and services, and conduct regul atory activitiesand
their evaluation. Some of these laws are generaly inclusive in their application — they
automatically apply to all departments and agencies unless otherwise excepted. Othersare
explicit, requiring amendment in order for their provisions to be applicable to specific
departments and agencies. Aslegidlation establishing a Department of Homeland Security
progressed in the House and the Senate, questions about the applicability of some of these
laws wereraised and were only sporadically addressed. For example, the Subcommittee on
Commercial and Administrative Law of the House Committee on the Judiciary devoted a
hearing to administrative law, adjudicatory, and privacy issues posed by the House hill.
Another case involved the Government Performance and Results Act (GPRA). At one
point, the Senate bill, while not exempting the new department from GPRA requirements,
provided some GPRA-like results-based management obligations — a strategic plan, a
performance plan, and a performance report — for the department. Ultimately, the statute
mandating a Department of Homeland Security reflects special arrangements in such areas
as human resources management and procurement, but uncertainties regarding the
applicability of other genera management laws are likely to arise.

Worth mentioning is the innovation of establishing a Privacy Officer within the new

department. Thisideagained attention when OMB Controller Mark W. Everson, in hisJuly
9 testimony before the House Subcommittee on Commercial and Administrative Law,
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commented: “Although the general counsel of an agency often handles privacy issues, we
recognize the special importance of these issues in the homeland security context and are
examining optionsfor establishingaspecialized privacy officer within the new Department.”
The Department of Justice has had such an official since December 1998. Theinitial House-
approved bill included a Privacy Officer, an addition to the |legislation made by the Select
Committeeon Homeland Security, and the committee-modified Senatebill also provided for
a Privacy Officer, asdid the final version of the legidlation.

Althoughthe President’ sproposal would haveresultedinthetransfer of almost 170,000
employees to the new department, the initial version of the Senate legidation (S. 2452)
would have involved the transfer of about 119,500 personnel. The President’s proposal
contained a provision not included in the initial version of the Senate bill authorizing the
Secretary of Homeland Security, in regulations prescribed jointly with the director of the
Office of Personnel Management, to establish and, from time to time, adjust a human
resources management system for some or all of the organizational units of the department,
“which shall be flexible, contemporary, and grounded in public employment principles of
merit and fitness.” In testimony before the Senate Committee on Governmental Affairson
June 20, OHS Director Ridge indicated that the President would request for the department
“significant flexibility in hiring processes, compensation systems and practices, and
performance management to recruit, retain, and devel op amotivated, high-performance and
accountable workforce.”

The provision raised variousissues concerning staffing requirements, such as adequate
numbers of personnel and planning for the replacement of retiring staff; hiring, particularly
direct hiring which would not necessarily be merit-based and free of political influence and
lacked preference for veterans; and pay, particularly pay parity or equity for employees who
are performing similar jobs. Civil service protections and collective bargaining rights for
department workers were among the most contentiousissues surrounding the establishment
of the Department of Homeland Security. Ultimately, the statute mandating the new
department largely supported the President’ s position on these matters. (See CRS Report
RL31493.)

Upon signing the Homeland Security Act of 2002 into law (P.L. 107-296) on November
25, President Bush transmitted, pursuant to Section 1502 of the statute, his reorganization
plan for the Department of Homeland Security. Thisdocument set deadlinesfor thetransfer
of agencies, programs, and functions to the new department, and specified related agency
consolidations, reorganizations, or streamlinings. The Department of Homeland Security
became operational on January 24, 60 days after its statutory mandate was signed into law.
That same day, presidential adviser Tom Ridge was sworn in athe Secretary of Homeland
Security. A reorganization of border agencieswas announced by Secretary Ridge on January
30. Formulation of the Department of Homeland Security took a major step on March 1
when, in accordance with the President’ sreorgani zation plan, somethree dozen agenciesand
programs were transferred to the new department. Among these were functions of the
Immigration and Naturalization Service, which were relocated within the Bureau of Border
Security, which will count about 30,000 employees, and the Bureau of Citizenship and
Immigration services. Transfer of the Plum Island Animal Disease Center is scheduled for
June 1, and all remaining incidental transfers are to be completed by September 30. (See
CRS Report RL31751.)
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At an April 3, 2003, hearing, the House Committee on Government Reform, under the
chairmanship of Representative Tom Davis, began congressional consideration of restoring
presidential reorganization authority as specified in Chapter 9 of Title 5, United States Code.
No legidation on this matter was before the panel at that time. The authority had
automatically expired at the end of 1984. One course of action open to the committeewould
beto report legislation reauthorizing the chapter. During the course of the hearing, however,
it became clear that certain caveats might be necessary, such as protecting the rights of
federal employees in reorganization efforts, to garner adequate support for restoring the
authority. Favorable viewsfor the action were expressed by OMB Deputy Director Nancy
Dorn, Comptroller General David Walker, and representatives of the public administration
community, while two labor union officials were not supportive. Chairman Davis expects
to introduce some proposal on the matter in May. In his FY 2003 budget message, President
George W. Bush had indicated that hisadministration would “ seek to re-institute permanent
reorganization authority for the President to permit expedited legislative approval of plans
toreorganizethe Executive Branch.” However, no draft legislation was subsequently offered
inthisregard. When the National Commission on the Public Service presented itsreport in
January 2003, one of itsrecommendations wasto give the President “ expedited authority to
recommend structural reorganization of federal agencies and departments.” More recently,
the Senate amended the House budget resolution (H.Con.Res. 95) with, among other
provisions, Section 310 of its budget resolution (S.Con.Res. 23) expressing the sense of the
Senate “that a commission should be established to review Federal domestic agencies, and
programs within such agencies, with the express purpose of providing Congress with
recommendations, and legislation to implement those recommendations, to realign or
eliminate government agencies and programs that are duplicative, wasteful, inefficient,
outdated, or irrelevant, or have failed to accomplish their intended purpose.”

CONGRESSIONAL HEARINGS, REPORTS, AND DOCUMENTS

U.S. Congress. House. Select Committee on Homeland Security. H.R. 5005, the Homeland
Security Act of 2002, Days 1 and 2. Hearings. 107" Congress, 2™ session, July 15, 16,
2002. Washington: GPO, 2002.

——. Homeland Security Act of 2002. Report to accompany H.R. 5005. 107" Congress, 2™
session. H.Rept. 107-609, part 1. Washington: GPO, 2002.

——. Transforming the Federal Government to Protect AmericafromTerrorism. Hearing.
107" Congress, 2™ session, July 11, 2002. Washington: GPO, 2002.
CHRONOLOGY

11/25/02 — President George W. Bush signed the Homeland Security Act, establishing
the Department of Homeland Security, into law (P.L. 107-296, 116 Stat.
2135).
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06/06/02 —

08/25/01 —

07/18/01—

01/01/98 —

09/09/96 —

09/11/95 —

09/27/94 —

09/14/94—

05-27-03

President George W. Bush called for the creation of a Department of
Homeland Security by Congress and provided a plan for the structure and
programs of the new entity.

President George W. Bush, in hisradio address to the nation, announced the
release of The President’s Management Agenda, a report identifying 14
management problems in the federal government and offering specific
solutions to address them.

OMB Director Mitchell E. Dani€ls, Jr., on behalf of President Bush, apprised
executive department and agency heads of administration effortsto develop
an electronic government action plan using an interagency task force to be
headed by OMB Associate Director for Information Technology and E-
Government Mark Forman.

The National Performance Review became the Nationa Partnership for
Reinventing Government.

The National Performance Review marked itsthird-year anniversary,
reporting that 43% of itsinitial 833 agency action items were completed and
42% werein progress, and 49% of itsinitial 430 management systemsaction
items were completed and 49% were in progress; of an additional 187
recommendations, 19% were completed and 62% werein progress; “ savings
of about $97.4 billion have been ensured through legid ative or administrative
action” and an “additional $5.2 billion in savingsis contained in legislation
pending before Congress;” and, as of January 1996, an executive workforce
reduction of nearly 240,000 employees had been realized.

The Nationa Performance Review marked its second year anniversary,
reporting that 32% of itsinitial agency action itemswere completed and 61%
werein progress, and 27% of itsinitial 417 management systemsactionitems
were completed and 63% were in progress, more than 180 additional
recommendationshad been made; and “ about $57.7 billion of [approximately
$108 billion] projected savings have been achieved” and an “additional $4.3
billion in savings are currently pending before Congress.”

Republican leaders of the House of Representatives unveiled a*“ Contract
With America’ reform plan with core principles that regard the federal
government as being too big, spending too much, unresponsive to the
citizenry, and the perpetrator of burdensome regulations.

TheNational Performance Review marked itsone-year anniversary, reporting
that over 90% of its recommendations “are under way,” implementation
occurring through 22 presidential directives, several enacted bills, and a
variety of agency actions, with the result that “ $46.9 billion of NPR’s $108
billion in proposed savings are already enacted” and another “$16 billionin
savingsis pending before Congress.”
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09/07/93 — The National Performance Review provided its first report to President
Clinton, offering some 380 major recommendations for government reform.
Thebulk of these proposal sconcerned management improvement, but severa
were directed at agency reorganization, consolidation, and field structure
overhaul.

03/03/93 — President Clinton announced he was initiating a National Performance
Review, to be headed by Vice President Gore, to evaluate the efficiency,
economy, and effectiveness of every federal program and service, and make
recommendations for “reinventing government,” including proposals for
executive branch reorganization.

LEGISLATION

H.R. 1227 (Brady)

Abolishment of Obsolete Agencies and Federal Sunset Act of 2003. Provides for the
periodic review of the efficiency and public need for federal agencies, establishes a
commission for the purpose of reviewing the efficiency and public need of such agencies,
and provides for the abolishment of agencies for which a public need does not exist.
Introduced March 12, 2003, and referred to the Committee on Government Reform.

S. 6 (Daschle)

Comprehensive Homeland Security Act of 2003. Establishes various new responsibilities
and programsfor the Department of Homeland Security, makesthe department subject tothe
Federal Advisory Committee Act, and reorganizes the intelligence community |eadership.
Introduced January 7, 2003, and referred to the Committee on the Judiciary.

S. 45 (Feingold)

Modifies the organization and operations of the Office for State and Local Government
Coordination of the Department of Homeland Security. Introduced January 7, 2003, and
referred to the Committee on Governmental Affairs.

S. 134 (Dayton)
Wellstone Memorial Renegade Corporation Act of 2003. Amends the Homeland Security

Act regarding waivers of certain prohibitions on contracts with corporate expatriates.
Introduced January 7, 2003, and referred to the Committee on Governmental Affairs.

FOR ADDITIONAL READING

Daalder, Ivo H., et a. Assessing the Department of Homeland Security. Washington,
Brookings Institution, 2002. 63 p.

Kettl, Donald F. Reinventing Government: A Fifth-Year Report Card. Washington,
Brookings Institution, 1998. 71 p.
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National Commission on the Public Service. Urgent Businessfor America: Revitalizing the
Federal Government for the 21% Century. Washington, Brookings Institution, 2003.
49 p.

National Performance Review. Most literature may be found at the NPR Web site“library”
at [http://govinfo.library.unt.edu/npr/default.ntml].

U.S. Genera Accounting Office. Reinventing Gover nment: Statusof NPR Recommendations
at 10 Federal Agencies. GAO/GGD-00-145. [Washington] September 2000. 80 p.

White House Office. The Department of Homeland Security. [Washington] June 2002. 24p.

CRS Reports

CRS Report RS21366. Department of Homeland Security: Hypothetical Organization
Chart, by Sharon S. Gressle.

CRS Report RL31024. The Federal Activities Inventory Reform Act and Circular A-76, by
L. Elaine Halchin.

CRS Report RL30795. General Management Laws: A Selective Compendium — 107"
Congress, by Ronald C. Moe.

CRS Report RL31751. Homeland Security: Departmental Organization and Management
— Implementation Phase, by Harold C. Relyea.

CRS Report RL31493. Homeland Security: Department Organization and Management —
Legislative Phase, by Harold C. Relyea.

CRS Report RL31500. Homeland Security: Human Resour ces Management, by BarbaralL.
Schwemle.

CRS Report RL31148. Homeland Security: The Presidential Coordination Office, by
Harold C. Relyea.

CRS Report RS21260. Information Technology (IT) Management: The Clinger-Cohen Act
and Homeland Security Proposals, by Jeffrey W. Seifert.

CRS Report RS21412. Limited-Term Appointments to Presidentially Appointed, Senate
Confirmed Positions, by Henry B. Hogue.

CRS Report RL30596. The National Performance Review and Other Government Reform
Initiatives:. An Overview, 1993-1999, by Harold C. Relyea, Maricele J. Corngo
Riemann, and Henry B. Hogue.

CRSReport RL31409. The President’ sManagement Agenda, by Ronald C. Moeand Henry
B. Hogue.

CRS-13





