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Chemical Facility Security:
A Comparison of S. 157 and S. 994

Summary

The 108" Congress is considering legislation to reduce chemical facilities
vulnerability to acts of terrorism, so as to protect critical sectors of the U.S.
infrastructure and reduce risks to public heath and the environment. Competing
bills, S. 994 and S. 157, have been introduced into the Senate. Both would require
chemical facilitiesto conduct vulnerability assessments and devel op and implement
site security plans, but the approaches of the billsdiffer with respect to the chemicals
andfacilitiescovered, planning requirements, and mechanismsfor federal andfacility
accountability. In addition, S. 157 would assign the lead responsibility to the U.S.
Environmental Protection Agency (EPA), while S. 994 would give this role to the
Department of Homeland Security (DHS).

Both S. 157 and S. 994 would provide considerabl e discretionary authority to
thelead agency to define the universe of regulated chemicalsand facilities. Thebills
would initially include chemicals for which risk management plans are required
under the Clean Air Act. Fromthat list, S. 157 would exclude “liquified petroleum
gas’ that is used as fuel or held by aretail facility for sale as afuel; S. 994 would
exclude similar facilities using “flammable substances,” as well as all federd
facilities. S. 994, but not S. 157, would require the Secretary to consider cost and
technical feasibility, and scale of operationsin selecting facilities.

With respect to planning, the emphasis of S. 994 is on enhancing the security
of facilities against acts of terrorism, while S. 157 emphasizes |lessening potential
consequences of releases caused by criminal acts. S. 994 would require security
measures, and identification of equipment, plans, and procedures that could be used
to respond to achemical release. S. 157 would require“to the extent practicable” (1)
practices that reduce the possibility of arelease and the associated threat to public
health and the environment; (2) measures to contain, control, or mitigate arelease;
(3) buffer zones; and (4) security measures. S. 157 has numerous requirements for
consultation, and would direct EPA to review each vulnerability assessment and
security plan. S. 994 would not require submission to DHS of plans or assessments,
except at the request of the Secretary, but the bill would direct the Secretary, “as
appropriate,” to ensure compliance. Information provided to the government would
be protected from public disclosure under both bills, but only S. 994 preempts state
and local disclosurelaws. Both bills specify proceduresthat would allow ownersand
operatorsto prepare assessmentsor planswithout referencetofederal regulations, but
only S. 157 requiresfederal review of facility-specific assessmentsand plans. Table
1 summarizes selected provisions of the two bills in a side-by-side format. For a
broader discussion of the potential threat from, vulnerability to, and consegquences of
terrorist actsat chemical facilities, and for summaries of other legidative proposals,
see CRS Report RL31530, Chemical Plant Security. Thisreport will be updated as
events warrant.
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Chemical Facility Security:
A Comparison of S. 157 and S. 994

Introduction

Facilities that handle large quantities of very hazardous chemicals may be
attractivetargetsfor terrorists. Intheevent of aterrorist attack on, or theft from, such
facilities, release of such chemicalscould threaten public health and theenvironment.
In addition, many of these chemical facilities provide products or services that are
strategically or economically critical to the U.S. infrastructure or public health. For
a discussion of the potential threat from, vulnerability to, and consequences of
terrorist acts at chemical facilities, see CRS Report RL31530, Chemical Plant
Security.

The 108" Congress is considering legislation to reduce chemical facilities
vulnerability to acts of terrorism, in order to protect critical sectors of the U.S.
infrastructure (such as oil refineries, chemical plants, and electric utilities), and also
to reduce risks of chemical releasesto public health and the environment. Two bills
with these goals, S. 994 and S. 157, have been introduced into the Senate. Both
would require chemical facilities to conduct vulnerability assessments and develop
and implement site security plans, but the approaches of the bills differ with respect
to the chemicals and facilities covered, planning requirements, and mechanismsfor
federa and facility accountability. In addition, S. 994 would assign lead
responsibility to the Department of Homeland Security (DHS), while S. 157 would
give this role to the U.S. Environmental Protection Agency (EPA). This report
describes the different approaches taken in the two bills and analyzes associated
policy implications. It doesnot discussthe many minor differences between thetwo
bills, which do not generally raise controversial policy issues. Thereport beginswith
overviews of the two bills, followed by the issue analysis. Table 1 summarizes
selected provisions of the two bhills in a side-by-side format. Other proposed
legiglation is discussed in the CRS report referenced above.

Background

S. 157, the Chemical Security Act. S. 157 was introduced January 14,
2003, by Senator Jon Corzine, and referred to the Committee on Environment and
Public Works. Thebill issimilar to S. 1602, which was reported by the Committee
on Environment and Public Works in the 107" Congress (S. Rpt. 107-342). S. 157
would direct the EPA, in consultation with DHS, to issue regulations designating
“certain combinations of chemical sources and substances of concern” as high
priority categoriesfor oversight, based on the severity of potential harm in the event
of arelease; proximity to population centers; threats to national security; threatsto
critical infrastructure; threshold quantities of substances that pose a serious threat;
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and other safety or security factors that the Administrator of EPA, in consultation
with the Secretary of DHS, determined to be appropriate.t Owners and operators of
listed facilities would be required to conduct vulnerability assessments; identify
hazards; and prepare prevention, preparedness, and response plans to eliminate or
significantly lessen the potential consequences of an unauthorized release. Each
owner or operator of aregulated facility also would be required to certify in writing
that the vulnerability assessment and plan had been completed, and the plan
implemented. Thebill would requirefacility ownersand operatorsto submit to EPA
copies of vulnerability assessments and plans, along with certifications, within 12
months of enactment of the Chemical Security Act for assessments, and 18 months
for plans. Assessments, plans, and certifications would have to be updated
periodically.

S. 157 would direct EPA to review each assessment and plan, determine
compliance, and certify that determination. Vulnerability assessments and plans
would be protected from public disclosure under the Freedom of Information Act
(FOIA). Thebill dso providesfor early review and certification of assessments and
plans that are submitted before EPA issues regulations. EPA would be authorized
to issue compliance orders 30 days after either notifying a chemical source that its
assessment or plan wasinadequate, or first offering complianceassistance, if the plan
were not revised to comply with EPA requirements. If DHS notified a chemical
sourcethat its plan or implementation was insufficient to address athreat of terrorist
attack, and the chemical source failed to take adequate action in response to that
notice, DHS would be authorized to secure necessary relief from adistrict court to
abate the threat.

S. 994, the Chemical Facilities Security Act. S. 994 wasintroduced May
5, 2003, by Senator James Inhofe, and referred to the Committee on Environment
and Public Works. S. 994 would authorize the DHS to oversee security assessments
and planning at selected chemical facilities. The Secretary would be directed to list,
and may promulgate the list by regulation, chemical facilities that should be subject
to regulation, based on: the likelihood that afacility will be the target of terrorism;
natureand quantity of substancesof concern present; potential extent of death, injury,
or serious adverse effects to human health or the environment; potential harm to
critical infrastructure and national security; cost and technical feasibility; scale of
operations; and other security-related factors that the Secretary determines to be
appropriate and necessary. S. 994 would require the Secretary to promulgate
regulationsdirecting ownersand operatorsof listed facilitiesto conduct vulnerability
assessments, identify hazards, and prepare security plans to reduce vulnerability to
aterrorist release and to respond in the event of arelease. Written certification of
compliance would be required by DHS from each owner or operator on a schedule
to be determined by the Secretary. Copies of vulnerability assessments and plans
would beretained at facilities, but must be submitted to DHS on request, and updated
periodically.

'Both bills define ‘ security measures’ generaly in terms of “hardening” the defenses of
potential targets, using methodsthat detect adversary action, impedeadversary progress, and
respond to neutralizethethreat. For more discussion of optionsfor reducing risks, see CRS
Report RL31530, Chemical Plant Security, pages 24-27.
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S. 994 would direct DHS to conduct, or require the conduct of, vulnerability
assessments and other activities (including third-party audits) to eval uate and ensure
compliance with promulgated regulations and procedures endorsed by rule.
(Endorsementsare discussed below.) Vulnerability assessmentsand planswould be
protected from public disclosure under FOIA and state and local disclosure laws.
Penalties are provided for unauthorized disclosure.

Thebill would authorizethe Secretary to identify and endorse security measures
that aresubstantially similar to any requirements promulgated by DHS. Endorsement
wouldindicate compliancewith assessment or planning requirements, if theendorsed
assessment or security procedures wereimplemented. Any person could petition the
Secretary for endorsement of existing procedures. If the Secretary chose not to
endorse such procedures, the Secretary would have to provide written notice
explaining why the petition was denied. Vulnerability assessments and response
plans that were in accord with endorsed procedures would be exempt from other
regulatory requirements.

DHS would be authorized to disapprove any assessment or plan, and to order
revision if it does not comply with regulations, or if the plan or implementation is
insufficient to address the results of a vulnerability assessment or a threat of a
terrorist release. The Secretary would be required to provide notice of disapproval
explaining deficiencies, and to identify appropriate stepsto achieve compliance. S.
994 would require the Secretary to issue a compliance order if a plan were
disapproved, and compliance had not been achieved by a date determined by the
Secretary to be appropriate. The bill aso would authorize the Secretary to provide
training relevant to the Chemical Facilities Security Act to state and local officials
and facility owners or operators.

Issues

Although the two hills are similar in many ways, some differences raise
significant policy issues. Selected issues are discussed in this section.

Chemicals and facilities covered. Both S. 157 and S. 994 would provide
considerable discretionary authority to the administering agency to define the
universe of regulated chemicals and facilities. Both would have the lead agency
begin by looking at the chemicals listed by EPA under the Clean Air Act (CAA),
Section 112(r)(3). Thislistincludes chlorine, anhydrousammonia, methyl chloride,
ethylene oxide, vinyl chloride, methyl isocyanate, hydrogen cyanide, ammonia,
hydrogen sulfide, toluenediisocyanate, phosgene, bromine, anhydroussulfur dioxide,
and sulfur trioxide (all designated in the CAA), and other chemicals that have been
determined by EPA to pose the greatest risksto human health or to the environment,
based on three criteria:  severity of potential acute adverse health effects, the
likelihood of accidental releases, and the potential magnitude of human exposure.
EPA has promulgated a list containing 77 acutely toxic substances, 63 flammable
gases and volatile flammable liquids, and “high explosive substances’ (59 Federal
Register 4478, Jan. 31, 1994). Both bills would alow the list to be revised as
necessary.
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S. 994 would exclude “flammable substances” that are used as fuel or held by
a retail facility for sale as a fuel. Congress adopted this exclusion in a 1999
amendment to the CAA, primarily in response to complaints from propane retailers
and users. They argued that the original CAA risk management planning
requirements were redundant, given laws in 48 states requiring compliance with
national safety standards established by the National Fire Protection Association
(NFPA). Prior to the 1999 amendment, EPA argued that the CAA required ittolist
flammable and combustibleliquids, other than gasoline, because they wereinvolved
inmorethan 128,000 reported accidental rel easesfrom 1987 through 1996, according
to federal databases. However, Congress overrode EPA’s objections. S. 994
maintains this exemption which covers facilities that store or use any flammable
substance, including propane, butane, natural gas, acetylene, or proylene. S. 157
would adopt a narrower exclusion for “liquified petroleum gas’ (propane or a
mixture of propane and butane), when used as afuel or held by aretail facility for
saleasfuel. Thus, S. 157 would exempt from security requirements propane dealers
and users, without exempting other facilities that might store or use other fuels.

Another explicit difference between the billsisthat S. 157 would include, and
S. 994 would exempt, federal facilities from assessment and planning requirements.
Federal facilitiesinclude headquarters, aswell asregional facilities, such asmilitary
bases, federal penitentiaries, office buildings, and national laboratories.

Finally, the bills differ with respect to the selection criteria the administrating
officer istouseinlisting or designating facilitiesfor regulation. Both billsdirect the
government to consider severity of threat and severity of potential harm in
designating facilities, but the bills appear to emphasize threatsfrom different causes,
aswell asdifferent consequences of chemical releases. Theemphasisin S. 157 ison
eliminating or significantly lessening potential consequences of “unauthorized”
releases. Anunauthorized releaseisdefined asareleasethat isnot authorized by the
owner or operator of thefacility and that is caused, at least in part, by acriminal act.
On the other hand, S. 994 focuses on ensuring or enhancing the security of facilities
against acts of terrorism.? Thus, thefinal catch-all criterionin S. 994 isto consider
“other security-related factors,” while S. 157 requires considering “other safety or
security factors.”

S. 994 includes criterianot mentioned in S. 157: cost and technical feasibility,
and scale of operations. Since the purpose of the criteria, according to S. 994,
Section 4(f)((3)(B), isto help the Secretary determine which facilities present “arisk
sufficient tojustify ... classification asachemical source,” inclusion of these criteria
seems to imply that a “sufficient” risk under S. 994 would depend in part on the
burden of reducing it. Although S. 157 does not incorporate these criteria, neither
does it prohibit such consideration.

Planning requirements. The different emphases of the hills (i.e., on
reducing potential consequences of criminal acts, asin S. 157, vs. securing facilities
from terrorists, asin S. 994) are reflected in their requirements for vulnerability
assessments and planning. S. 157 requires an assessment of the vulnerability of the

For adefinition of “security measures,” see note 1.
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sourceto an unauthorized rel ease, and preparation of aprevention, preparedness, and
response plan. Required plan components are “actions and procedures, including
safer design and maintenance,” aimed at reducing consequences to public health and
the environment. The bill defines “safer design and maintenance” as
“implementation, to the extent practicable” of (1) practicesthat reducethepossibility
of arelease and the associated threat to public health and the environment (i.e., so-
called“inherently safer technologies’); (2) measuresthat contain, control, or mitigate
arelease; (3) buffer zones; and (4) security measures. S. 994 requires an assessment
of the vulnerability of the source to aterrorist release, and a site security plan that
includes security measures and equipment, plans and procedures to respond in the
event of aterrorist release, but it does not require implementation of buffer zones or
inherently safer technol ogies.

Accountability. As mentioned previously, both S. 157 and S. 994 provide
considerable discretionary authority to the EPA Administrator and the DHS
Secretary, respectively. Within broad guidelines, they may choose which facilities
to regulate, which substances are of concern, threshold levels of chemicalsthat pose
a significant threat, and appropriate levels of vulnerability analysis and security
planning. The general advantage of executive discretion is the flexibility it allows
the decision maker to efficiently adjust a program to accommodate new information
or unusual circumstances. Another possible benefit is that sensitive information
about facility security, as well as confidential business information, might be
protected more effectively, if agencies are not obligated to publicly defend their
decisions. A possibledisadvantageisthat Congress, and thegeneral public, may find
it moredifficult to overseeand eval uate agency performance, dueto alack of specific
statutory requirements to which the agency can be held accountable, as well aslack
of access to decision-making processes. Several bill provisions that might open
decision-making processesto public scrutiny, or otherwise provide someindependent
assurance that the purposes of the bills would be achieved, are described below.

Agency consultation and certification. S. 157 has numerous
requirements for consultation. The EPA Administrator is directed at key decision
pointsto consult with the DHS Secretary. When designating high-priority facilities,
the Administrator also must consult with state and local agencies responsible for
planning for, and responding to, rel eases, and providing emergency health care. The
Administrator must consult with all of those groups, aswell asthe Chemica Safety
and Hazard Investigation Board [established under the CAA Section 112(r)], when
promul gating regulations requiring vulnerability assessments and security planning.
After facility assessments and plans have been submitted to EPA and reviewed, the
Administrator must certify inwriting the Administrator’ sdetermination asto whether
each assessment and plan complies with regulations. S. 157 aso requires facility
owners and operators to work with local law enforcement, first responders, and
employees of facilitieswhen assessing vulnerability and preparing the security plan.

S. 994 does not require the Secretary to consult or certify determinations about
individua facilities, but thebill doesauthorizethe Secretary to request technical and
analytical support (other than field work) from other agencies and to reimburse such
agencies as appropriate.
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Facility submissions. S. 157 would require al owners and operators of
chemical facilitiesidentified by EPA regulations to submit completed vulnerability
assessments and security plans to EPA before deadlines established by statute.
Furthermore, ownersand operators must certify inwriting that assessmentsand plans
comply with EPA regulations, and must submit such certificationsto EPA. S. 994
does not require submission to DHS of plans or assessments, except at the request of
the Secretary. It does, however, require owners and operators of listed facilities to
certify to the Secretary in writing their compliance with DHS regulations. The
Secretary is required to promulgate deadlines for certification. Neither bill would
protect these self-certification documents from public disclosure.

Third-party audit. S. 994 would require the Secretary, “as appropriate,” to
conduct, or require to be conducted, vulnerability assessments and other activities
(including third-party audits) to evaluate compliance with the Chemical Facilities
Security Act. Third-party audits are inspections of facilities, assessments, and/or
plans conducted by an uninterested, but expert party. S. 157 hasno similar provision.

Early compliance/Endorsement. Bothbillsprovide proceduresthat would
allow facility owners and operators to prepare vulnerability assessments or security
plans without reference to federal regulations, if such assessments or plans met
certain criteria. Three key differences exist between the provisionsof S. 157 and S.
994.

e S. 157 would authorize approval of plans and assessments submitted prior to
promulgation of final regulations, while S. 994 would allow approval of plans
and assessments no matter when they were produced, aslong asthey werein
accord with endorsed model practices.

e S.157wouldrequirethe Administrator to review and approveor reject facility
plans and assessments on a case-by-case basis, while S. 994 would authorize
approval or regection of model security practices (e.g., perhaps the
vulnerability assessment methodol ogy established by the American Chemistry
Council, atrade group for chemical manufacturers, for its members), and de
facto approval of al facility plans and assessments that are in accord with
those models.

e S. 157 specifies procedural and substantive standards that facility owners or
operators would have to meet, while S. 994 directs the Secretary to accept
security measuresthat the Secretary finds substantially equival ent towhatever
requirements the Secretary might choose to promulgate.

S. 157 would direct the Administrator to review assessments and plans that
facility owners or operators submit prior to publication of final EPA regulations. If
the Administrator, in consultation with the Secretary, determined that an assessment
or plan met the consultation, planning, and assessment requirementsfor high-priority
facilitiesthat are specified in Section 4(a)(3) of the Act, the Administrator would be
required to certify compliance without requiring any revision of the assessment or
plan. Section 4(a)(3) would require owners or operators of facilitiesto: (1) consult
with local first responders and employees in assessing vulnerability of the sourceto
aterrorist attack or other unauthorized release; identifying hazards that may result
from release; and preparing a prevention, preparedness, and response plan; and (2)
include in the plan actions and procedures, to eliminate or significantly lessen the
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potential consequencesof an unauthorized rel ease, including “implementation, tothe
extent practicable,” of any technol ogy, product, raw material, or practicethat reduces
the possibility of arelease prior to secondary containment, control, or mitigation;
well-maintained secondary containment, control, or mitigation equipment; security
measures; and buffer zones.

S. 994 would not require facility owners or operators to submit assessments or
plansto the Secretary. Rather, the bill would authorize the Secretary to promulgate
regul ations endorsing certain security practices as being in compliance with the law.
S. 994 would authorize any person to petition the Secretary for endorsement of
procedures, protocols, and standards established by law, industry, or federal, state,
or local government authorities. The Secretary would be authorized to endorse such
measures, if they are implemented, and if the Secretary finds them “substantially
equivalent” to any requirements the Secretary may establish. S. 994 directs the
Secretary to provide to each petitioner a written notice and explanation, if the
Secretary chooses not to endorse the petitioner’ s security measures. The bill would
exempt from other regulatory requirements any vulnerability assessments and plans
that are in accord with endorsed security measures.

Theintent of S. 157, it appears, isto ensure, through EPA oversight, the quality
of vulnerability assessments and security planning at individual facilities. Qualityis
likely to come at the price of considerable EPA resources, however, because there
may be thousands of facility assessments and plans submitted before EPA issues
regulations. Onthe other hand, facility ownersand operators may fear that under the
provisions of S. 157, their early planning efforts might be in vain, if EPA later
decides to reject their facility plans; that fear might cause owners and operators to
delay assessments and planning until EPA’s final regulations take effect, thus
defeating the purpose of the “early compliance” provision.

In contrast, S. 994 would minimize the paperwork burden, and might provide
assurance to facility owners and operators that their facility assessments and plans,
if prepared in accord with established governmental or industrial guidance, will be
acceptable to DHS. However, S. 994 provides limited means for reassuring the
public that individual facility plans and assessments are adequate for security needs.
Thispotential problem might be resolved by the Secretary, however, for example, if
the Secretary promulgated rules requiring submission of copies of facility plans or
required third-party audits.

Disclosure. Both bills would prevent public disclosure under FOIA of any
information provided to EPA or DHS, except the self-certification of compliance
submitted by facility ownersand operators. S. 994 has several additional provisions
to prevent disclosure of information. First, it would preempt state and local lawsthat
require disclosure. Secondly, S. 994 would require (with some exceptions)
punishment of anyone who “knowingly or recklessy” disclosed protected
information —removal from federal employment or office, and either imprisonment
for upto oneyear, afine, or both. A third provision would prevent public disclosure
of the Secretary’s disapproval of an assessment or plan. Finaly, S. 994 would
require al information obtained or submitted by the Secretary to be treated in any
judicial or administrative action asif it were classified.
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These provisionsof S. 994 might makeit difficult for terroriststo obtain useful
information about the vulnerability or security arrangements of chemical facilities.
Ontheother hand, the same provisionsmay makeit difficult for U.S. citizenstolearn
about risks to which they might be exposed, and prevent informed public
involvementinfederal, state, andlocal policy devel opment and contingency planning
with respect to such risks.

Conclusion

S. 157 and S. 994 are similar in that both billswould require chemical facilities
to conduct vulnerability assessments and devel op and implement site security plans.
Inaddition, both billsprovidethefederal |ead agency with considerabl ediscretionary
authority in selecting facilities and chemicals for regulation. The bills differ in the
extent to which federal (congressional and agency) and public oversight would be
facilitated. S. 157 generally provides more opportunitiesfor oversight and informed
public policy development and contingency planning, while S. 994 ismore protective
of sensitive information so as to avoid facilitating terrorist acts.

Thebillsalso address somewhat different threats (i.e., criminal actsvs. terrorist
acts) and prescribe different approaches to reduce risks. S. 994 would mandate
planning and implementation to ensure plant security and adequate resources to
respond to any emergency, while S. 157 would require (to the extent practicable)
actions and procedures to reduce the potential for harm, in the event of a chemical
release, in addition to security and emergency preparedness measures.



CRS9

Table 1. Comparison of Selected Provisions of S. 157 and

S. 994 in the 108" Con

gress

Provision

Chemical Security Act (S. 157)

Chemical Facilities Security
Act (S. 994)

Lead agency

Environmental Protection Agency
(EPA)

Department of Homeland
Security (DHS)

Regulated facilities

Stationary sources when coupled
with certain substances that the
Administrator designates as high
priority categories. Requiresthe
Administrator to designate such
combinations of chemical sources
and substances of concern within
one year of the date of enactment
of the Chemical Security Act. The
Administrator must review and
revise the designations as needed
within 5 years after the date of
promulgation.

[84(a)(1)]

Non-federal, stationary sources
that: are regulated by EPA under
the Clean Air Act (CAA)
8112(r)(7)(B)(ii);® contain
regulated substances; and are
listed* by the Secretary. Requires
the Secretary to list chemical
sources within 180 days after the
date of enactment of the
Chemical Facilities Security Act.
Within 3 years after the date of
promulgation of regulations, and
every 3 years thereafter, the
Secretary must review and update
the list of regulated facilities as
appropriate.

[83(1); 84(f)]

Regulated substances

Substances listed by the EPA
under the CAA8112(r)(3) (other
than liquified petroleum gas used
asfuel), aswell as other
substances that the Administrator
designates, together with certain
stationary sources, as high
priority. Requiresthe
Administrator to designate such
combinations of chemical sources
and substances of concern within
one year of the date of enactment
of this Act. [83(3); 83(9);
84(3)(1); 84(3)(5)]

Substances listed by the EPA
under the CAA 8112(r)(3) (other
than flammabl e substances used
asfuel) that are present at
regulated facilitiesin quantities
greater than or equal to threshold
guantities established by EPA
under the CAA8112(r)(5). The
Secretary may exempt a
substance or adjust the threshold
quantity. The Secretary also may
designate additional substances
for regulation. [83(8); 84(g)]

*The CAAS8112(r) directs EPA to require risk management planning by facilities handling more than
threshold amountsof listed chemicals. EPA listschemical sunder subsection 112(r)(3), setsthresholds
under subsection 112(r)(5), and requires hazard assessments and planning to prevent and respond to
accidental releases of chemicals under subsection 112(r)(7)(B)(ii).

“Due to the bill’s syntax (“... the Secretary develop alist ...”), it is not clear from S. 994, Section
4(f)(1) whether the Secretary isrequired or only authorized to devel op thislist, although theinclusion
of adeadline —“Not later than 180 days after the enactment of Chemical Facilities Security Act” —

implies a mandate.
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Provision

Chemical Security Act (S. 157)

Chemical Facilities Security
Act (S. 994)

Basisfor selecting

Requires the Administrator to

Requires the Secretary to

substances and designate combinations of designate substances of concern
facilities for chemical sources and substances based on “the potential extent of
regulation of concern based on “severity of death, injury, or serious adverse
the threat posed by an effects to human health or the
unauthorized release from the environment that would result
chemical sources.” Requires from aterrorist release.”
consideration of: severity of Chemical sources are selected
potential harm; proximity to based on: consideration of
population centers; threats to likelihood that a chemical source
national security; threatsto will be the target of terrorism;
critical infrastructure; threshold nature and quantity of substances
guantities of substances that pose | of concern present; potential
a serious threat; and other safety extent of death, injury, or serious
or security factors the adverse effects to human health
Administrator, in consultation or the environment; potential
with the Secretary, determinesto | harm to critical infrastructure and
be appropriate. [8§4(a)(1) - (2)] national security; cost and
technical feasibility; scale of
operations; and other security-
related factors the Secretary
determines to be appropriate and
necessary. [84(e) and (f)]
Consultation Requires consultation with the No similar provision

Secretary, and in some cases with
State and local agencies
responsible for planning for and
responding to unauthorized
releases and providing emergency
health care; the Chemical Safety
and Hazard Investigation Board,;
local law enforcement, first
responders, and employees.

[84(8)(1)-(5)]

Technical support

No similar provision

Authorizes the Secretary to
request technical and analytical
support (other than field work)
from other agencies, and to
reimburse for such support as the
Secretary determinesto be
appropriate. [86]

Emphasis

Actions and procedures to
eliminate or significantly lessen
the potential consegquences of a
release of a covered substance of
concern that is caused in part by a
criminal act. [82(4); §3(10);
§4(8)(3)(B)]

Appropriate actions to ensure or
enhance the security of sources of
potentially dangerous chemicals
against acts of terrorism.
[82(3)-(4) and 83(7)]
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Provision

Chemical Security Act (S. 157)

Chemical Facilities Security
Act (S. 994)

Vulnerability and risk

Requires the Administrator to

Requires the Secretary to

assessments promulgate regulations within one | promulgate regulations within
year of the date of enactment of one year of the date of enactment
this Act, requiring of this Act requiring
owners/operators of high-priority | owners/operators of sources
chemical sources, in consultation | listed by the Secretary to assess
with local first responders and vulnerability to aterrorist release
employees, to assess the and identify hazards that may
vulnerability of the sourceto a result from arelease. [84(a)(1)]
terrorist attack or other Authorizes the Secretary to
unauthorized release, and identify | promulgate procedures,
hazards that may result from protocols, and standards for
release. [84(a)(3)A)] assessments. [84(c)]
The Administrator must review Requires that the Secretary
and revise as necessary such promulgate deadlines for
regulations within 5 years of their | completion of vulnerability
date of promulgation. [ 84(a)(4)] assessments. [84(a)(2)]

Planning and Requires the Administrator to Requires the Secretary to

implementation

promul gate regul ations within one
year of the date of enactment of
this Act, requiring owners and
operators of high-priority
chemical sources, in consultation
with local first responders and
employees, to prepare a
prevention, preparedness, and
response plan. [84(a)(3)]

The Administrator must review
and revise as necessary such
regulations within 5 years of their
date of promulgation. [84(a)(4)]

promulgate regulations within
one year of the date of enactment
of this Act requiring covered
facilities to prepare and
implement a site security plan.
[84(a)(1)]

Requires that the Secretary
promulgate deadlines for
completion of plans. [84(a)(2)]
Authorizes the Secretary to
promulgate procedures,
protocols, and standards for
plans. [84(c)]

Required plan
components

The plan must include actions and
procedures to eliminate or
significantly lessen the potential
conseguences of an unauthorized
release, including
“implementation, to the extent
practicable,” of any technology,
product, raw material, or practice
that reduces the possibility of a
release prior to secondary
containment, control, or
mitigation; well-maintained
secondary containment, control,
or mitigation equipment; security
measures; and buffer zones.
[83(7); §3(11); 84(8)(3)]

The plan must include security
measures to reduce vulnerability
to aterrorist release, and
equipment, plans, and procedures
that might be used in the event of
arelease. [84(a)(1)]
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Self-certification Requires owners/operators of Requires owners/operators to
high priority chemical sourcesto certify completion of a
certify compliance with vulnerability assessment and
assessment and planning development and implementation
requirements. Vulnerability of aplan, in accord with any
assessments must be certified regulations promulgated by the
within one year, and planswithin | Secretary or with protocols and
18 months after the date of standards endorsed by the
promulgation of regulations Secretary. [84(b)(1)] Requires
regarding requirements for that the Secretary promulgate
planning. [84(b)] deadlines for certification of
vulnerability assessments and
plans. [84(a)(2)]
Reviews Requires owners/operators to Requires owners/operators to

review and recertify vulnerability
assessments and planswithin 5
years of the date of first
certification, and every 3 years
thereafter. [84(b)]

review and recertify vulnerability
assessments and plans within 5
years of the date of first
certification, and every 5 years
thereafter (or on a schedule
established by the Secretary).
[84(h)]

Third-party audit or
certification

No similar provision

Requires the Secretary to
conduct, or require to be
conducted, vulnerability
assessments and other activities
(including third-party audits) to
evaluate and ensure compliance.
[84(b)(3)]

Submission of
documents

Requires submission of copies of
assessments and plansto EPA.
[84(0)]

Requires submission of copies of
assessments and plansto DHS,
on request. [84(a)(1); 84(b)(2)]

Threat information

Directs the Secretary, in
consultation with the
Administrator, “to the maximum
extent permitted by applicable
authorities,” to provide to
owners/operators threat
information relevant to
assessments and plans.

[84(8(3)(C)]

Directs the Secretary, “to the
maximum extent practicable
under applicable authority,” to
provide an owner/operator threat
information relevant to the
chemical source. [84(a)(4)]
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Information All information provided to EPA, | SameasS. 157, but also exempts
protection or derived from that information, | such information from disclosure

except self-certification, is
exempt from disclosure under
section 552 of title 5, United
States Code (FOIA). [84(b)(4)]

under state or local disclosure
laws. Providesthat anyone who
“knowingly or recklesdy
discloses the information” shall
be removed from federal office
or employment, and be
imprisoned up to one year, fined,
or both. Some exceptions are
allowed. [84(i)]

Also protects from disclosure any
determination or order by the
Secretary with respect to
disapproval of an assessment or
plan. [85(d)] (See below
“Compliance assistance” and
“Compliance orders.”)

Requires that information
submitted or obtained by the
Secretary, and information
derived from that information,
and information submitted by the
Secretary be treated in any
judicia or administrative action
asif it were classified. [88]

Agency review

The Administrator must review
each assessment and plan to
determine compliance and must
certify each determination.
[85(a)]

Requires the Secretary to ensure
and evaluate compliance with
regulations and endorsed
procedures, protocols, or
standards. [84(b)(3)]
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Early compliance

Before EPA rulesare
promulgated, the Administrator,
in consultation with the Secretary,
must review each assessment or
plan submitted and determine
whether it meets consultation,
planning, and assessment
requirements for high-priority
categories under 84(a)(3). See
above “Vulnerability and risk
assessment” and “Planning and
implementation.” 1f such
requirements are met, the
Administrator must certify
compliance without requiring any
revision of the assessment or plan.

[85(a)(2)(C)]

Authorizes the Secretary to
identify and endorse security
measures that, if implemented,
would indicate compliance with
assessment or planning
requirements. Authorizes any
person to petition the Secretary
for endorsement of procedures,
protocols, and standards
established by law, industry, or
federal, state, or local
government authorities.
Authorizes the Secretary to
endorse in regulations such
procedures, protocols, and
standards, if the Secretary finds
them in effect and substantially
equivalent to any requirements
the Secretary may establish. If
the Secretary chooses not to
endorse such procedures,
protocols, and standards, the
Secretary must provide to each
petitioner written notice
explaining why. Also authorizes
petitions requesting that plans or
assessments be required to
address particular threats or types
of threats, and authorizes the
Secretary to promulgate such
reguirements. [84(c)]
Vulnerability assessments and
response plans that are in accord
with provisions endorsed by the
Secretary are exempt from other
regulatory reguirements for plans
or assessments. [84(d)]

Compliance
assistance

Requires the Administrator to
notify a source if an assessment or
plan does not comply with EPA
regulations, or if athreat exists
beyond the scope of the plan, or
current implementation of the
planisinsufficient. Directs EPA
to provide advice and technical
assistance to bring the assessment
or plan into compliance, or to
address any threat. [85(b)]

Authorizes the Secretary to
disapprove avulnerability
assessment or plan, or to order
revision, recertification, and
resubmission of such, to correct
deficiencies, if they do not
comply with regulations, or if the
plan, or itsimplementation, is
insufficient. The Secretary must
provide notice of disapproval,
explaining deficiencies and
consult to identify appropriate
steps to achieve compliance.

[85(a)-(9)]




CRS-15

Provision

Chemical Security Act (S. 157)

Chemical Facilities Security
Act (S. 994)

Compliance orders

Thirty days after assistanceis
provided, or a source receives
notice, if the plan or assessment is
not brought into compliance, or
the source has not complied with
an entry or information request,
the Administrator may issue an
order directing compliance, after
providing the source notice of the
order and opportunity for a
hearing. [85(C)]

If an owner/operator failsto
certify or submit a satisfactory
assessment or plan, the Secretary
is authorized to order
certification and submission.
Requires the Secretary to issuea
compliance order if an
assessment or plan has been
disapproved, and complianceis
not achieved by an appropriate
date. [85(c)]

Threat notification
and abatement action

The Secretary must notify a
source or sources of an elevated
thresat, if the Secretary determines
that aterrorist threat existsthat is
beyond the scope of a submitted
plan or plans, or current
implementation isinsufficient to
address the results of vulnerability
assessment or existing threat. If a
source's response to notification
isinsufficient, the Secretary must
notify the source, the
Administrator, and the Attorney
General. Inresponse to such
notice, the Administrator or
Attorney General may secure
necessary relief to abate athreat,
including orders necessary to
protect public health or welfare.
[85(d)]

No similar provision

Record-keeping and
entry

High-priority sources are required
to keep a current copy of each
assessment and plan. The
Administrator may enter the
premises of an owner or operator
of asource, or any premises
where records are stored, on
presenting credentials. The
Administrator also may at
reasonabl e times have accessto
and may copy records, reports,
plans, or assessments. The
Administrator may require a
source to provide any information
necessary to enforce this Act and
to promulgate or enforce
regulations. [86]

Sources required to prepare
assessments and plans must keep
acurrent copy. The Secretary
has authority to enter premises
and to copy records and other
documentation that is necessary
for analysis of avulnerability
assessment or site security plan
or for implementation of the plan.
Authorizes the Secretary to issue
an order requiring compliance
with this section. [87]
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Penalties

A district court may assess a civil
penalty for violation or non-
compliance with an order equal to
or less than $25,000 per day.

EPA may assess civil penalties
less than or equal to $125,000in
an order, after providing notice
and the opportunity to request
within 30 days a hearing.
Knowing violation or failure to
comply with an order may be
punished with a fine of at least
$2,500, but less than $25,000, per
day, and imprisonment for up to
one year, or both. Subsequent
violation or failure to comply may
result in afine of not more than
$50,000 per day, imprisonment
for up to 2 years, or both. [8§7]

A district court may assess a civil
penalty for violation or non-
compliance with an order or a
site security plan (or endorsed
security measure) submitted to
the Secretary of not more than
$50,000 per day, and may issue
an order for injunctive relief. The
Secretary may assess civil
penalties less than or equal to
$250,000 in an order, after
providing notice and the
opportunity to request within 30
daysahearing. Authorizesthe
Secretary to establish procedures
for administrative hearings and
review. [88]

Authorization of
appropriations

Authorizes such sums as are
necessary. [89]

No similar provision

Training

No similar provision

Authorizes the Secretary to
provide training relevant to this
Act to state and local officials
and owners/operators. [§9]






