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Foreign Investor Protection Under NAFTA Chapterll

Summary

Chapter 11 of the North American Free Trade Agreement (NAFTA) affords
various protections to investors of one signatory nation having investments in the
territory of another. Such foreign-investor protections exist in the large majority of
modern bilateral investment treaties, but NAFTA isdifferent. NAFTA isapparently
the only instance where such protections, including a mechanism for resolving
investor-state disputes by binding arbitration, have been made available for use
against the United States by countries (Mexico and Canada) that invest heavily inthe
U.S. NAFTA, that is, has created not only the legal possibility of investor claims
against the United States, but the actual occurrence of them aswell.

The “actual occurrence” of several multi-million-dollar arbitration claims
against the U.S. under Chapter 11 has sparked a lively debate as to the precise
content of the substantive obligations it imposes on the NAFTA parties—and asto
whether the claims of foreign investors might chill enforcement of legitimate
government regulation in the public interest. While the U.S. has won each of the
three finally decided arbitrations to date, one could argue that the hour is still early.
In response to such concerns, the Bipartisan Trade Promotion Authority Act of 2002
instructs U.S. negotiators of future trade agreementsto ensure that foreign investors
inthiscountry receive " no greater substantiverights’ than U.S. investorsunder U.S.
law. The Act does not apply to NAFTA.

Part | of the report summarizesthe arbitration procedure used when an investor
from one NAFTA party believes that another NAFTA party (or one of its political
subdivisions) has breached an obligation under Chapter 11, and theinvestor suffered
loss as aresult.

Part 11 examines one of the two most-debated Chapter 11 obligations imposed
on the parties: the “fair and equitable treatment” of foreign investors. Animportant
clarification of this phrase came in 2001, when the Free Trade Commission
established under NAFTA declared that fair and equitable treatment creates no free-
standing standard, but refersonly to existing customary international law establishing
minimum standards of treatment for aliens. However, customary international law
offersfew clear principles.

Part 111 treats the other widely debated Chapter 11 provision, on indirect
expropriation. A claim of indirect expropriation is made when an investor believes
that his/her investment in another NAFTA country has been so severely regulated as
to have been effectively expropriated. Such claims have long been recognized in
international law; theimportance of NAFTA isthat it has given riseto asignificant
number of them, including, for the first time, several against the United States. As
with fair and equitable treatment, the meaning of indirect expropriationisuncertain,
owing to scarce precedent, though it is clear the impact must be substantial.

Finally, Part IV describes the roughly 20 claims filed so far under NAFTA
Chapter 11, including the six against the U.S.
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Foreign Investor Protection
Under NAFTA Chapter 11

Introduction

Beginningin 1962, over 1,800 bilateral investment treati es have been negotiated
throughout the world, the large majority after 1990.> The United States itself is a
party to 46, and several more are now, or soon will be, under negotiation.? The
purpose of these agreementsisto protect foreign investment in the host country, and
—important here—to provide abinding arbitration mechanism for resolving disputes
between investor and host country. Almost always, U.S. bilateral investment treaties
have been with developing countries or emerging economies, which invested
minimally in the U.S. Thus, there was little occasion for foreign-investor claims
against the U.S.

Closely tracking the foreign-investor protections in the modern bilateral
investment treaties is the investment chapter — Chapter 11 — of the trilateral North
American Free Trade Agreement (NAFTA).2  This report focuses on NAFTA
Chapter 11 because since NAFTA took effect on January 1, 1994, it has been
apparently the only instance where an investor-state arbitration mechanism has been
madeavailablefor useagainst the United States by countries (Mexico, and especially
Canada) that invest heavily in the United States. NAFTA, that is, has created not
only the legal possibility of foreign-investor claims against the United States, asthe
bilateral investment treaties do, but the actual occurrence of them as well.

The “actual occurrence” of NAFTA Chapter 11 claims against the U.S. has
sparked a vigorous and multifaceted debate in this country. Is there any precise
content to the substantive obligations imposed on the signatory nations by Chapter
11? Arethere infringement of sovereignty or delegation issues, as when NAFTA
arbitration panels review decisions of U.S. courts?* Should panel proceedings be

! The number exceeds 2,000 if regional investment treaties are included.

2 Four of the 46 treaties have not yet entered into force. For a description of the U.S.
bilateral investment treaty program and a listing of the treaties, go to
[http://www.state.gov/eleb/rls/fs/22422.htm]. See also Kenneth J. Vandevelde, The
Bilateral Investment Treaty Program of the United Sates, 21 Cornell Int’l L. J. 201 (1988).

¥H. Doc. No. 103-159, vol. 1, pp. 712 et seq.; 321.L.M. 289 (1993) (chs. 1-9), 321.L.M. 605
(1993) (chs. 10-22). The North American Free Trade Agreement Implementation Act,
enacted Dec. 8, 1993, isat 19 U.S.C. 8 3301 et seq.

4 See, e.g., CurtisA. Bradley, International Delegations, the Sructural Constitution, and
Non-Self-Execution, 55 Stan. L. Rev. 1557 (2003); Patrick Tangney, The New
(continued...)
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required to be open to the public, given their importance for larger public policy
issuesin the respondent nation? Should panel decisions be reviewable by domestic
courts? Most significantly, might Chapter 11 claims by foreign investors, and the
prospect of large damages awards, chill the enforcement of |egitimate government
regul ations enacted in the publicinterest, such asthose protecting the environment?
Underlying this last question is the concern of some that Chapter 11 may confer
greater rightson foreign investorsin this country than are availableto U.S. investors
under domestic law. This concern in connection with the expropriation provisions
in the proposed Multilateral Agreement on Investment® reportedly hel ped scuttle the
agreement, the negotiating text of which “originally incorporated a compensation
requirement identical to that of NAFTA."’

While the United States has won each of the three finally decided NAFTA
Chapter 11 claimsagainst it, some observers argue that the hour is still early and that
one or two of those wins were in easy cases. Other voices contend to the contrary
that such concerns are overblown, and that granting foreign investors greater
protection than is available to locals (if, in fact, that is the case under NAFTA), and
a dispute-resolution mechanism to back it up, are justifiable as a quid pro quo for
obtaining an acceptable degree of protection abroad for U.S. investors. Nor, they
argue, shouldthe United Statesgive up on thetime-tested mechani sm of international
arbitration, simply because it is now on the receiving end of investor claims.®

The Chapter 11 claims filed so far have alleged violations of the following
substantive obligations imposed on the United States, Canada, and Mexico by that
chapter —

e Article1102: National Treatment. Each NAFTA party must “accord to
investors of another party treatment no less favorabl e than that it accords,
in like circumstances, to its own investors.....”

* Article1103: M ost-Favor ed-Nation Treatment. Each party must afford
investors of another party, and their investments, “treatment no less

4 (...continued)
Inter nationalism: The Cession of Sovereign Competencesto Supranational Organizations,
21YaelJd. Int'l L. 395 (1996).

® Several of the Chapter 11 cases submitted to arbitration so far involve environmental
regulation. See section IV of this report. See generally David A. Gantz, Reconciling
Environmental Protection and Investor Rights Under Chapter 11 of NAFTA, 31 Envtl. L.
Rptr. 10646 (2001); J. Martin Wagner, International Investment, Expropriation, and
Environmental Protection, 29 Golden Gate U. L. Rev. 465 (1999).

® Negotiated under the auspices of the Organization for Economic Cooperation and
Development.

"Vicki Been and Joel C. Beauvais, The Global Fifth Amendment?: NAFTA’s Investment
Protectionsand the Misguided Quest for an International “ Regulatory Takings” Doctrine,
78 N.Y.U. L. Rev. 30 (2003).

8 See, e.g., Guillermo Aguilar Alvarez and William W. Park, The New Face of Investment
Arbitration: NAFTA Chapter 11, 28 Yale J. Int’l L. 365 (2003).
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favorable than that it accords, in like circumstances’ to investors and
investments of investors of any other party, or of a non-party.

e Article1104: Standard of Treatment. Each party must afford investors
of another Party, and their investments, “the better of the treatment
required by Articles 1102 and 1103.”

e Article1105(1): Minimum Standard of Treatment. “Each Party shall
accordtoinvestmentsof investorsof another Party treatment in accordance
with international law, including fair and equitable treatment and full
protection and security.”

* Article 1106: Performance Requirements. No party may impose
specified requirements on the investments of investors of a party or non-
party, including “to export a given level or percentage of goods or
services’ or “to achieve agiven level or percentage of domestic content.”

* Article 1110: Expropriation and Compensation. “No Party may
directly or indirectly nationalize or expropriate an investment of an
investor of another Party in its territory or take a measure tantamount to
nationalization or expropriation of such an investment ..., except (a) for a
public purpose; (b) on anon-discriminatory basis; (c) in accordance with
due process of law and Article 1105(1); and (d) on payment of
compensation ....”

These Chapter 11 obligations mirror those in many earlier (and later) bilateral
investment treaties.

Of the Chapter 11 provisionslisted, Articles 1105 and 1110 have garnered far
and away the most attention. Theambiguity of key phrasesin those provisions—“fair
and equitable treatment” in Article 1105, and “indirectly ... expropriate” in Article
1110 — plays into the fear of some, and the hope of others, that foreign investorsin
the U.S. may use Chapter 11 arbitration to obtain more favorable rulings than are
available under U.S. law to native investors. Anillustration is Glamis Gold Ltd., a
Canadian company that recently filed a notice of intent to seek arbitration under
Chapter 11, based on environmental hurdles erected by California to a mining
proposal by itsU.S. subsidiary. According to areport, the company “acknowledges
that it is preparing the Chapter 11 complaint because it is easier than trying to get
compensation through the U.S. courts.”®

Part | of this report reviews the NAFTA arbitration procedure set in motion
when an investor from a NAFTA signatory country files a Chapter 11 claim. Parts
[l and Il then summarize the debate over the two NAFTA Chapter 11 articles now
generating the most heat: Article 1105(1), calling for “fair and equitabl e treatment,”
and Article 1110, on expropriation and compensation. Finaly, Part 1V offersnutshell
summaries of the NAFTA clamsfiled so far.

°Inside U.S. Trade, Aug. 8, 2003.
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Note: NAFTA arbitral decisions(called“ awards’ ) cited inthis
report can be found at websites operated by the U.S
Department of State, [ http: //mwww.state.gov/s/1/c3439.htm] ; the
Canadian government, [http://www.dfait-maeci.gc.ca/tna-
nac/NAFTA-e.asp]; or a private attorney
[ http://Amww.naftalaw.org] .

Bipartisan Trade Promotion Authority Act

Though this report homes in on NAFTA, it should not neglect future trade
agreements entirely. This brings up the Bipartisan Trade Promotion Authority Act
(TPA),™ enacted August 6, 2002, which governs the negotiation of U.S. free trade
agreements after that date* The TPA sets out “principal trade-agreement
negotiating objectives’ for the U.S. in the area of foreign investment. What is
important here, several of these objectives directly respond to criticisms leveled at
NAFTA Chapter 11 over the years, seeking to ensurethat its perceived flaws are not
replicatedinlater trade agreements. A prominent exampleistheTPA instruction that
U.S. trade negotiatorsensurein futuretrade agreements“that foreigninvestorsin the
United States are not accorded greater substantive rights with respect to investment
protections than United Statesinvestorsin the United States....”** This*“no greater
rights” goal was included largely to address concerns that foreign investorsin this
country may (once the nascent case law develops further) receive more favorable
treatment for their NAFTA indirect-expropriation claims than do Americans
investing here under domestic “regulatory takings’ law.

While*no greater rights’ guards against divergence from U.S. law on the high
side, other TPA provisions will work to minimize divergence in either direction.
Thus, the TPA instructs U.S. trade negotiators to pursue standards for both
expropriation and fair and equitabletreatment that are* consistent with United States
legal principlesand practice.”** Asto fair and equitable treatment, the TPA declares
that U.S. legal principlesinclude “the principle of due process.”

Other TPA provisionsseekingto ameliorate perceived defectsin Chapter 11 call
for mechanismsin future trade agreements that eliminate frivolous claims, enhance
opportunitiesfor public input into the formulation of government positions, provide
for an appellate body, and create greater transparency (e.g., by making al hearings
public).

19 pub. Law No. 107-210, Title XXI.

11 Being prospective only, the TPA does not direct the renegotiation of any NAFTA
provisions.

12 TPA §2102(b)(3); 19 U.S.C. § 3802(b)(3). The legislative history makes abundantly
clear that thislanguage does not apply to procedural issues, such as exhaustion of remedies
and access to appellate procedures. H.R. Conf. Rep. 107-624, at 156 (2002).

3 TPA § 2102(b)(3)(D)-(E); 19 U.S.C. § 3802(b)(3)(D)-(E). See generally Ethan
Shenkman, Could Principles of Fifth Amendment Takings Jurisprudence Be Helpful in
Analyzing Regulatory Expropriation Claims Under International Law?, 11 N.Y.U. Envtl.
L.J. 174 (2002).
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These TPA provisionsaready have shaped theinvestor-statedispute provisions
in the two free trade agreements — with Chile and Singapore — signed by the United
States sinceits enactment.** These agreements are likely to be amode! for the next
generation of foreign-investor provisionsin U.S. freetrade agreements. (Now under
negotiation by the U.S. are two regional free trade agreements — Central American
Free Trade Agreement and U.S.-South African Customs Union Free Trade
Agreement — and several bilateral free trade agreements.) In light of the prototype
statusof Chileand Singapore, thisreport indicatesthe changesfrom NAFTA tothose
agreements in footnotes throughout Parts 1, 11, and I11.%°

Parenthetically, the TPA does not legally apply to bilateral investment treaties,
which are approved by Senate advise and consent rather than the bicameral passage
and presidential signature route of free trade agreements. Nonetheless, one may
expect that as a practical matter, the TPA provisions governing foreign-investor
protections in free trade agreementswill be influential in U.S. negotiation of future
bilateral investment treaties as well.

|. NAFTA Chapter 11 Arbitration Procedure

Before the Claim is Filed

When an investor from aNAFTA party believesthat another NAFTA party (or
apolitical subdivision thereof) has breached an obligation under the Agreement, and
the investor has suffered loss as aresult, NAFTA instructs that the investor should
attempt first to negotiate a resolution.® Pursuit of negotiation is not mandatory,
however — nor is resort to the courts under domestic law.'” NAFTA gives the
investor theright to fileaclaim for arbitration against the allegedly offending nation
at any time,® as long as the investor delivers written notice of itsintention to filea

1 Implementing legislation was signed by the President on September 3, 2003: Pub. Law
No. 108-77 (Chile); Pub. Law No. 108-78 (Singapore).

15 See generally John D. Echeverria, Changesin the Investor-Sate Litigation Process Asa
Result of the Chile and Singapore Trade Agreements, found at
[http://www.georgetown.edu/gel pi/papers/investorstate.pdf] .

16 Article 1118.

" An exception recently was recognized in the final award in The Loewen Group, Inc. v.
United States (2003). When the Chapter 11 claim is based on a judicial action of the
respondent, the claimant first must exhaust opportunities for appellate review.

18 Articles 1116 (claim by an investor of a party on its own behalf), and 1117 (claim by an
investor of a party on behalf of an enterprise). The principal difference between claims
brought under the two articlesisthat with Article 1116 claims, any damages recovered are
paid directly to the investor; with Article 1117 claims, damages recovered are paid to the
enterprise, not theinvestor. To date, most arbitration claimsunder NAFTA Chapter 11 have
been filed under Article 1117.
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claim at least 90 days beforefiling™ and the claim isfiled more than six months after
the events giving rise to the claim.®

Nor need the investor obtain the permission or participation of its own
government, a departure from the customary practice in international law whereby
grievances of individuals against foreign governments are asserted by their
governments on their behalf. The investor, however, must waive its right to a
proceeding before any agency or court as to the measure alleged to be a NAFTA
breach, except for proceedings seeking “ extraordinary relief” not involving monetary
damages (such as an injunction).*

The claim must be filed against the party (i.e., the national government) even
if the allegedly offending conduct was by a politica subdivision (state or local
government) of the party.

After the Claim is Filed

Following the investor’s filing of a claim, the investor and the respondent
nation select the members of the arbitration tribunal. (There is no permanent,
standing tribunal.) The panel generally comprisesthreearbitrators.”? The disputants
also select aplace of arbitration.”

Besides the filings of the parties, the tribunal may receive input from experts
appointed by it to report back on factual issues,?* and from NAFTA signatories other
than the respondent on questions of NAFTA interpretation.® In addition, Chapter
11 tribunalshaveruled that they have the power to accept amicusbriefsfrom outside

19 Article 1119.

2 Article 1120.  Another time constraint ensures that claims are not filed too late: an
investor may not make aclaimif more than three years have passed from when the investor
(or the enterprise) first acquired, or should have first acquired, knowledge of the alleged
breach and knowledgethat theinvestor (or enterprise) hasincurred lossor damage. Articles
1116, 1117.

2 Article 1121(1)(b). Where an investor makes aclaim on behalf of an enterprise, both the
investor and the enterprise must waive the right to local proceedings. Article 1121(2)(b).

2 Article 1123. One arbitrator is appointed by each of the disputing parties, with the third,
presiding arbitrator chosen by agreement of such parties. If the disputing parties cannot
agree on the presiding arbitrator, that person is appointed by the Secretary-General of the
World Bank’ sinternational Centrefor the Settlement of Investor Disputes(commonly called
“1CSID"), regardlessof whether theinvestor haselected to usethe ICSID or United Nations
CommissiononInternational TradeL aw (commonly called“UNCITRAL”) arbitrationrules.

Arbitrators typically are drawn from the ranks of international-law academics and
practitioners, and former government officials.

Z 3o far, the United States has been chosen asthe place of arbitration for al claimsinwhich
the United Statesis a respondent.

2 Article 1133.

% Article 1128. This provision does not authorize the tribunal to receive opinions by the
non-respondent Parties on the application of NAFTA provisions to the facts of the case.
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groups,® but that they are without power to allow intervention as a party.?’ In
response to the concerns of some observersasto thelack of transparency in NAFTA
arbitral proceedings, the Free Trade Commission established under NAFTA
instructed arbitral panels to make public all documents submitted to, or issued by,
them, subject to limited redaction.® However, there is still no obligation to allow
public access to panel proceedings, unless both parties agree.”

Thearbitral tribunal must decidetheissues “in accordancewith [NAFTA] and
applicable rules of international law.”*  Amplifying on “in accordance with
[NAFTA],” theAgreement statesthat the partiesshall interpretitsprovisionsinlight
of its objectives, including “facilitat[ing] the cross-border movement of goods and
services’ and “increag[ing] substantially investment opportunities in the territories
of the Parties.”® But there is no stare decisis as in American law.*® Previous
decisionsof NAFTA tribunals are binding only as between the disputing partiesand
with respect to the particular case,® though obviously a well-reasoned earlier
opinion may prove influential.

The Final Award and Afterwards

If the tribunal decides for the investor, it may award only compensation
(compensatory damages, interest, and costs, but not punitive damages) or restitution

% The rulings came in Methanex Corp. v. United States and United Parcel Service of
Americav. Canada, andwerelimitedto proceedingsunder the UNCITRAL arbitrationrules.
In both cases, the tribunals deferred to a later stage whether to actually accept the amicus
briefs.

" See, e.g., United Parcel Servicev. Canada Award on Jurisdiction (2002). Both the Chile
and Singapore agreementsauthorizearbitral panel sto accept and consider amicusbriefs, but
are silent as to intervention.

% The Free Trade Commission consists of the three trade ministers of the NAFTA
signatories and is charged with, among other things, resolving questions of NAFTA
interpretation. Article 2001(1). The Commission’s interpretations are binding on the
arbitration tribunals. Article 1131(2).

The particular Commission interpretation referred to in the text was issued July 31,
2001, and is the only one the Commission has rendered so far.

2 Reflecting the TPA mandate, thetransparency of investor-state arbitrationsisextensively
addressed in the Chile and Singapore agreements. A wide variety of documentsrelated to
the arbitration are to be made available to the public, and hearings are to be open to the
public —with appropriate exceptions for confidential or privileged information.

% Article 1131(1).
3L Article 102.

% Sare decisisis the long-established doctrine in American law that once a court has laid
down a principle of law, it will adhere to that principle in future cases, unless there is
compelling reason not to do so.

33 Article 1136.
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of property.® Injunctive relief is not available. Unlike World Trade Organization
dispute panels, NAFTA arbitration tribunals cannot recommend that signatories
change their laws or policies. A fortiori, they cannot compel such changes.

In the event of acompensation award based on the action of anation’ s palitical
subdivisions, the obligation to pay nonetheless accrues to the national government
—which, after all, was the respondent. It isbeyond NAFTA’s concern whether the
respondent nation may or should seek reimbursement from its political component;
that is solely a domestic matter. The United States has yet to enact any such
reimbursement mechanism. By contrast, U.S. law does speak to how inconsistency
with NAFTA affects the validity of a state law. No state or local law, says the
NAFTA implementing statute, may bedeclared invalid dueto NAFTA inconsi stency
—whether or not preceded by aNAFTA panel declaring such inconsistency — except
in an action brought by the United States to declare the law invalid.* Such actions
by the U.S. are to be used only as alast resort, when cooperative efforts fail .

What if either claimant or respondent i sunsatisfied with thetribunal’ sdecision?
NAFTA creates no appellate body,*” but the party can seek limited relief in the
courts, under either the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards,® or the arbitration statute of the place of arbitration. By either
avenue, the grounds for review usualy are narrower than with judicial appeals of
actions by the complainant’ s own government. Under ArticleV of the Convention,
aparty nation may refuse recognition and enforcement of the decision on proof to a
court that the decision deals with a matter beyond the scope of the submission to
arbitration, is contrary to the public policy of that country, or offends other Article
V provisions. Under the Federal Arbitration Act, grounds for a district court to set
asidethearbitral decisionincludethat thearbitratorswere manifestly partial or guilty
of misconduct, or “exceeded their powers.”* Neither of these avenues for review
allows the court to second-guess the arbitral tribunal on the merits.

3 Article 1135. Anaward of restitution of property must providethat the respondent nation
may pay monetary damagesin lieu of restitution.

% North American Free Trade Agreement Implementation Act § 102(b)(2)-(3); 19 U.S.C.
§3312(b)(2)-(3). Seealso Sanitary Dist. of Chicagov. United States, 266 U.S. 405, 425-26
(1925) (Attorney General may sue state to enjoin actions inconsistent with U.S. treaty
obligations; no statute is needed to authorize such suits).

% North American Free Trade Agreement, Statement of Administrative Action 12, reprinted
inH. Doc. 103-159 vol. 1, at 450 (1993).

3 The TPA establishes as a principal negotiating objective of the U.S. the creation of just
such an appellate body. 19 U.S.C. 8§ 3802(b)(3)(G)(iv). The Chile and Singapore
agreements obligate the parties to “consider” within three years whether to establish a
bilateral appellate body.

%21 UST 2517, TIAS 6997 (“New York Convention”). Thistreaty entered into force for
the United States on December 29, 1970.

®¥9U.S.C. §10@a).
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Il. Fair and Equitable Treatment

NAFTA Article 1105, titled “minimum standard of treatment,” instructsin its
much-debated section 1 that:

Each Party shall accord to investments of investors of another
Party treatment in accordance with international law, including
fair and equitable treatment and full protection and security.

Thisstandard datesback to negotiating effortsat multilateral investment treatiesafter
World War |1, and is included, with some variation, in the vast majority of recent
bilateral investment treaties. A key purpose is to guarantee the foreign investor a
minimum standard of treatment not contingent on domestic law in the event that
national treatment and most-favored-nation treatment by the host country are not
adequate.”® But what constitutes “fair and equitable treatment”? Notwithstanding
the ubiquity of the phrase, thereislittle caselaw or other authoritative interpretation.
What little existsis quite recent.* States one commentator:

The concept of fair and equitable treatment is not precisely
defined. It offersageneral point of departurein formulating an
argument that the foreign investor has not been well treated by
reason of discriminatory or other unfair measures being taken
against itsinterests. It is, therefore, a concept that depends on
theinterpretation of specific factsfor itscontent. At most, it can
be said that the concept connotes the principle of non-
discrimination and proportionality in the treatment of foreign
investors.”

For NAFTA purposes, themost important clarification of thefair and equitable
standard is that by the Free Trade Commission, issued July 31, 2001. This
clarification wasissued in responseto “what [the NAFTA Parties] apparently feared
wasagrowing propensity of arbitral tribunal tointerpret Article 1105 expansively,”*
which had resulted in several government-adverse tribunal awards under the
Article® Quoting the relevant part in full —

“0 See, e.g., United Nations Conference on Trade and Development, Fair and Equitable
Treatment 16 (1999).

“ Seegenerally J.C. Thomas, Reflectionson Article 1105 of NAFTA, 17 Foreign Investment
L.J.(ICSID) 21, 22 (2002) (Article 1105(1) is" themost hotly disputed of all Chapter Eleven
obligations”).

“2 Peter Muchlinski, MULTINATIONAL ENTERPRISES AND THE LAW 625 (1995).

“ Alan C. Swan, NAFTA Article 1105: Regulatory Reform and the Search for Good
Governance, paper delivered at Symposium on the Emerging Law of Foreign Investment,
presented by the D.C. Bar International Law Section, Jan. 8, 2003 (on file with author).

“ See, e.g., S.D. Meyers Partial Award (2000).
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1. Article1105(1) prescribesthe customary international |aw minimum standard
of treatment of aliens as the minimum standard of treatment to be afforded to
investments of investors of another Party.*

2. The concepts of “fair and equitable treatment” and “full protection and
security” do not requiretreatment in addition to or beyond that whichisrequired
by the customary international law minimum standard of treatment of aliens.

3. A determination that there has been a breach of another provision of the
NAFTA, or of aseparate international agreement, does not establish that there
has been a breach of Article 1105(1).

With a single exception, the Commission document has been accepted by all
Chapter 11 panels to consider the issue as a proper “interpretation” of NAFTA,
binding on future NAFTA panel decisions.”* The Commission interpretation
resolves alongstanding debate as to whether “fair and equitable treatment” equates
with the minimum standard of international law or rather states an independent, self-
contained standard.*” Under NAFTA at any rate, it does the former — and no more;
the tribunal may not set out its own idiosyncratic standard. The Commission
interpretation also means of necessity that a customary international law minimum
standard of treatment of aliens actually exists with regard to investments.*®

At the same time, the Commission interpretation gives no hint as to the
substantive content of therelevant customary international law towhichit refers. To
be sure, the arbitral decisions rendered under NAFTA Chapter 11 shed a bit more
light, but not much. The decisions tell us that (1) the customary international law

4 “Customary international law results from a general and consistent practice of states
followed by them from a sense of legal obligation.” RESTATEMENT (THIRD) OF FOREIGN
RELATIONSLAW 8 102(2) (1986). Itisto be contrasted with other sources of international
law: international agreements and “general principles common to the major legal systems
of theworld.” Id. See also Statute of the International Court of Justice art. 38, 59 Stat.
1055, 1060, 1976 U.N.Y .B. 1052, 1055 (identifying “international custom, as evidence of
agenera practice accepted aslaw” as one of four sources of international law).

“ Article 1131(2) saysthat an “interpretation” of NAFTA by the Commission is binding.
The panel in Pope & Tabot, Inc. v. Canada, however, concluded that the FTC document
was not an interpretation, but rather an “amendment,” which, under Article 2202, must be
adopted by a different procedure than was used by the Commission. This conclusion was
dictum, however, in that the tribunal explicitly found it had no need to rule on the matter.
Award in Respect of Damages (2002).

4" See Rudolf Dolzer and Margrete Stevens, BILATERAL INVESTMENT TREATIES 59-60
(ICSID 1995).

“8 In the Chile and Singapore agreements, the provisions regarding “ minimum standard of
treatment” arechanged relativeto NAFTA Article 1105(1) to reflect each component of the
Commission interpretation. Thus, the new agreements make explicit that (1) the minimum
standard of treatment is “in accordance with customary international law”; (2) fair and
equitable treatment does not require treatment beyond what is required by customary
international law; and (3) breach of another provision of the agreement, or of a separate
international agreement, does not establish a breach of minimum standard of treatment.
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that isthetouchstonefor Article 1105(1) isthe customary international law of today,
not that of long ago, reflecting among other things the explosion in bilateral
investment treatiessincethe 1960s; (2) what isunfair and inequitable need not equate
with the outrageous or egregious, nor doesit require bad faith or maliciousintent; (3)
what is unfair and inequitable depends on the facts of each case; and (4) something
more than illegality or lack of authority under the domestic law of the party is
required. With specific regard to judicial actions of the respondent Party, the
decisions say that the test is whether, having regard to accepted standards in the
administration of justice, the court's decision was “clearly improper and
discreditable.”* A decision that isin breach of municipal law and is discriminatory
against theforeign litigant amountsto manifest injustice under international law. All
three NAFTA signatories have urged at varioustimesthat the threshold for “fair and
equitable” be set “high.”

The paucity of substantive content in “fair and equitable” is an issue partly
because unlike the international law of indirect expropriation, thereisfor “fair and
equitable” no precise counterpart in American law to consult for guidance. The
development of the indirect-expropriation concept in international law may,
particularly under the TPA mandate for post-NAFTA agreements, take some cue
from U.S. regulatory takings law. In contrast, while “fair and equitable’ clearly
offers a parallel to due process principles in the U.S. (noted in the TPA), it may
implicate a host of other principles as well. Nor is due process law, or at least
substantive due process law, amodel of clarity.

lll. Indirect Expropriation

International law haslong protected foreign-owned property not only fromdirect
expropriation (seizure or formal appropriation), but from “indirect expropriation” as
well.® In an indirect-expropriation claim, the property owner claims that mere
government regulation or other conduct, in the absence of seizure or formal
appropriation, has had an adverse effect tantamount to expropriating the property —
notwithstanding that title to the property remains with the owner. No claim is made
that such conduct exceeds government police powers. The importance of NAFTA
Chapter 11 is that it has spawned a significant number of indirect-expropriation
claims, including, for the first time, several against the United States.

Thefiling of theseindirect-expropriation claimsunder Chapter 11 likely draws
someimpetus from their domestic-law first cousin: regulatory takings claims under

9 See, e.g., The Loewen Group v. United States Final Award, par. 133. Reflectingthe TPA
mandate, the Chile and Singapore agreements state that “fair and equitable treatment
includesthe obligation not to deny justicein criminal, civil, or administrative adjudicatory
proceedingsin accordance with the principle of due processembodiedinthe principal legal
systems of theworld ....”

% See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAwW § 712, Comment g, and
Reporters Notes no. 6 (1986).
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the Fifth Amendment’s Takings Clause.®* The two concepts share a fundamental
premise: that government regulation may in some cases so severely affect the
economic use of private property as to amount to something — “expropriation” in
international law, “physical taking” or “occupation” in U.S. law — that courts have
long agreed deserves compensation. This equating of severe regulation with
physical takings and occupations debuted in U.S. law in a 1922 Supreme Court
decision,* and has been a staple of the Court’ s decisions since the late 1970s. With
thearrival of the NAFTA indirect-expropriation claimsin the 1990s, the equating of
the two is gaining wide attention internationaly.

Let’slook at the NAFTA language addressing expropriation, then consider the
guestionsit raises. Article 1110 states—

No Party may directly or indirectly nationalize or expropriate an
investment of aninvestor of another Party initsterritory or take
ameasure tantamount to nationali zation or expropriation of such
an investment (“expropriation”), except:
(@) for apublic purpose;
(b) on anondiscriminatory basis;
(c) in accordance with due process of law and Article
1105(1); and
(d) on payment of compensation in accordance with paragraphs 2
through 6.%

Thephrases“indirectly ... expropriate” and“ measuretantamount to ... expropriation”
are not defined.> NAFTA states only that arbitral tribunals are to resolve investor-

*1 The Takings Clause of the Fifth Amendment, U.S. Constitution, states: [N]or shall private
property betaken for public use, without just compensation.” Thelaw of regulatory takings
is the body of standards developed by U.S. courts for determining when a regulatory
interference with the use of private property isso severeor irrational asto effect a“taking”
of that property, requiring just compensation under the Clause. See generally Stephen L.
Kass, Regulatory Takings Debate Reopened: Surprising, Potentially Sgnificant, Context
isNAFTA Chapter 11, N.Y. L. J. sec. 2, September 11, 2000.

*2 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922).

%3 Paragraphs 2 through 6" specify that compensation shall be equal to thefair market value
of the expropriated investment immediately before the expropriation took place, shall not
reflect any changein value dueto theintended expropriation, and shall includeinterest from
the date of expropriation to the date of payment.

% Here, the Chile and Singapore agreements differ significantly from NAFTA. Theformer
do offer aloose definition of indirect expropriation . That definition tracksa most verbatim
the prevailing regulatory takings test enunciated by the U.S. Supreme Court in the leading
case of Penn Central Transp. Co.v. New Y ork City, 438U.S. 104 (1978). Presumably, this
close tracking is due to the TPA’s “no greater rights’ and “consistent with United States
legal principles’ mandates.

Regrettably, the Penn Central standard remains ill-defined. Moreover, there is no
guaranteethat arbitration panelsconvened under Chile/Singaporewill look to U.S. caselaw
for guidance in interpreting the Penn Central-inspired indirect-expropriation definition in
those agreements. As the following footnote mentions, the standard is ultimately one of

(continued...)
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state disputes “in accordance with this Agreement and applicable rules of
international law.”>

Also important is Article 1110's broad definition of “investment”* — the
threshold term defining what cannot be expropriated without compensation. An
“investment” may take the form of (1) an “enterprise” (defined to mean “any entity
constituted or organized under applicablelaw, whether or not for profit, and whether
privately-owned or governmentally-owned, including any corporation, trust,
partnership, sole proprietorship, joint venture or other association”*’), (2) equity
securitiesand certain debt securities of an enterprise, (3) certain loansto enterprises,
(4) aninterest in an enterprise that entitlesthe owner to shareinitsincome or profits,
or in its assets on dissolution, (5) property, tangible or intangible, acquired in the
expectation or used for the purpose of economic benefit or other business purposes,
or (6) interests arising from the commitment of capital or other resources to
economic activity.

The question, yet again, is whether NAFTA arbitral panels will interpret the
agreement in rough conformity with U.S. law, in this case that on regulatory takings.
Or will the panels head off in some other direction, and if so, what? If that new
direction ismoreinvestor-friendly than U.S. law, might Article 1110 inhibit federal
and state regulators seeking to apply legitimate environmental, public health and
safety, and land userestrictions? On the other hand, only one arbitral decision under
Article 1110 thus far has been in favor of the claimant (see Section V).

Tribunal awards to date have provided only minimal elaboration on what
constitutes an indirect expropriation. One decision said that the concept includes
“incidental interference with the use of property which hastheeffect of deprivingthe
owner, in whole or in significant part, of the use or reasonably-to-be-expected
economic benefit of property.”® Another clarified that legitimate police-power
regulation can constitute indirect expropriation, even if nondiscriminatory, though

%4 (...continued)
customary international law. Perhapsthat iswhy the Chile and Singapore drafters added a
provision clarifying that “[e]xcept in rare circumstances, nondiscriminatory regulatory
actions by a Party ... to protect |egitimate public welfare objectives, such as public health,
safety, or the environment, do not constitute indirect expropriations.”

Finally, Chile/Singapore delete any mention of measures “tantamount to”
expropriation..

5 Article 1131(1). The Chile and Singapore agreements add the word “customary,” saying
that the concept of expropriation in the agreements takes its cue from “customary
international law.” One may well ask, of course, how the agreements can set forth two
definitions of indirect expropriation: customary international law and the Penn Central
standard in the previous footnote. Possibly the agreements’ drafters believed that the two
definitions are similar, or hoped that they will bein the future.

6 Article 1139.
" Article 201(1).

8 Metalclad Corp. v. United Mexican States Award, par. 103 (2000), partially overturned
on jurisdictional grounds, 89 Brit. Col. L.R. 3d 359 (2001).
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the deprivation must be “substantial.”*® “Significant” and “substantial,” of course,
have awide range of possible meanings.

A comparison of Article 1110 text and U.S. regulatory takings law suggests
some areas of potential divergence, depending on how the still-embyonic Article
1110 case law develops. First, a takings clam under U.S. law requires as a
prerequisiteaharmto “property.” Under theterms of NAFTA Chapter 11, aclam
depends instead on harm to an “investment,” broadly defined in the Chapter (see
above) to include someinterests not generally viewed as property in U.S. law.* The
significanceof thistextual divergencemay beminimizedif tribunal sultimately adopt
the U.S. position that Chapter 11's silence notwithstanding, the claimant must have
aproperty right in the investment in order for the claim to be cognizable.®

Second, U.S. takings law firmly embraces the concept of the “relevant parcel,”
under which a court must analyze a regulatory taking claim by reference to the
plaintiff’s entire property, and the entire bundle of rights held therein. In short, a
court must look at not only what the property owner lost, but what he/she still has.
NAFTA decisions haveyet to make any broad pronouncementsin thisrealm, though
some awards suggest that the right to sell in a specific market may be considered
property separate from the remainder of plaintiff’sinterestsin the business.®

Third, one component of the U.S. regulatory takings test isthe degree to which
the government hasinterfered with the “reasonabl einvestment-backed expectations”
of the property owner. Certain circumstances routinely have been viewed by U.S.
courts as undercutting the reasonableness of such expectations — for example, the
claimant’ sdecision to enter voluntarily ahighly regulated field, or to buy aparcel of
land after aregulatory schemeisin place. NAFTA tribunals, on the other hand, have
yet to speak extensively to the relevance of the reasonableness of the claimant’s
expectations.

Though the U.S. executive branch has long debated internally the meaning of

“indirect expropriation,” it has as yet not pursued aformal clarification by the Free
Trade Commission, asit did in the case of Article 1105.

V. Claims Filed Under NAFTA Chapter 11

Thefollowinglistsall claimsfiled under NAFTA Chapter 11 sinceitsinception,
asreveded by the leading web sites. The Ethyl Corporation claim against Canada

% Pope & Talbot v. United States Award, pars. 99, 102 (2000)

% The Chile and Singapore free trade agreements, by contrast, specify that an action by a
party cannot be an expropriation unless it conflicts with a “property right or property
interest” in an investment.

®! See, e.g., Memorial on Jurisdiction and Admissibility of Respondent United States of
America, Methanex Corp. v. United States (filed Nov. 13, 2000).

%2 See, e.g., Pope & Talbot v. United States Award, par. 96 (2000).
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wasthefirst to befiled, in 1997. Today, atotal of about 20 claims have been filed,
with several notices of intent to file (not included here) pending.

Eight of thefiled Chapter 11 claims have produced final arbitral decisionsasto
fair and equitable treatment, of which four found violations.®® Five of the filed
Chapter 11 claimshave producedfinal arbitral decisionsastoindirect or “tantamount
to” expropriation claims, of which one (Metal clad) found an expropriation.

Claims against the United States

There have been threefinal dispositionsof NAFTA Chapter 11 claimsagainst
the United States, all in its favor. The three rulings came in The Loewen Group,
Mondev International, and ADF Group.

1. Methanex Corp. v. United States. Methanex Corp., a Canadian firm,
produces methanol. Methanol is akey component of MTBE, a substance added to
gasoline to boost octane and meet federal oxygenate requirements. Asserting that
MTBE was contaminating drinking water supplies in California, the Governor
ordered a phase-out of MTBE in gasoline sold there by December 31, 2002. In
2002, the Governor delayed the total removal requirement until December, 2003.

Methanex’ NAFTA claim, filedin 1999, claimsthat California sactionviolates
Articles 1102, 1105, and 1110 with regard to itsindirectly owned U.S. companies,
which sell methanol for MTBE in California. It contends that the state-recited
environmental concerns are a sham — that the phase-out was motivated largely by a
desire to favor aM TBE competitor, ethanol, generally manufactured from biomass
feedstocks (such as corn) produced in the United States. The claim seeks US$970
million, based on profitsMethanex allegedly will loseif California sban takeseffect.

In 2002, the arbitral tribunal ordered Methanex to submit a fresh pleading
alleging facts that more specificaly relate California’s action to Methanex. This
order was prompted by NAFTA Article 1101, which requires that challenged
measures bethose“relating to” investors of another Party. Methanex’ new pleading
was filed November, 2002, and a hearing is scheduled for June, 2004.

2. Mondev International, Ltd. v. United States. Mondev, a Canadian firm,
embarked upon a commercial real estate development in Boston, through a
Massachusetts limited partnership it owned. Allegedly contrary to the partnership’s
agreement with the city, the city refused to allow it to exercise its option to acquire
acritical parcel of land. Thecity’ smotivation, according to Mondev, was political:
the parcel’ s value by 1988 was far higher than the partnership would pay under the
formulain its agreement with the city, and the city did not want the benefit to go to
aforeign investor. The partnership ultimately lost in the Massachusetts Supreme
Court.

% Boththe“eight” and the“four” numbersinclude The Loewen Group, wherethe discussion
of fair and equitable treatment was explicitly dicta.
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Mondev filed its NAFTA claim in 1999, asserting that due to the actions of the
city, its redevelopment agency, and the Massachusetts high court, the United States
had violated Articles 1102, 1105, and 1110. It sought US$50 million. In 2002, the
arbitration panel rejected all of Mondev’ s claims, on the grounds of NAFTA’ s non-
retroactivity (thecritical eventsoccurred prior toNAFTA’ staking effectin 1994) and
the fact that any failure of the Massachusetts courts to decide the remaining breach
of contract and tort claims in accordance with Massachusetts law did not offend
NAFTA.

3. The Loewen Group, Inc. v. United States. A suit wasfiled inaMississippi
state court against The Loewen Group, a Canadian funeral home operator. The
plaintiff wasalocal businessman and competitor of Loewen, whose claim involved
various contract disputes with the company.. The state jury verdict against Loewen
was for $500 million, including $400 million punitive damages, and the trial judge
entered judgment on the verdict. Subsequently, both the trial court and the
Mississippi Supreme Court refused to reduce the $625 million bond required under
state law to obtain a stay of execution pending appeal. According to Loewen, this
forced it to abandon its appeal of the judgment and to settle an $8 million case for
$175 million.

Loewen’'sclaim, filed 1998, alleged violationsof Articles 1102, 1105, and 1110
based on the large verdict, the trial court’s refusal to vacate it, and the refusal to
reduce the bond amount.** It sought US$725 million. Loewen argued that the
verdict was the product of atrial “infected by repeated appeals to the jury’s anti-
Canadian, racial, and class biases.”

On June 26, 2003, the arbitral panel dismissed Loewen’s claims for lack of
jurisdiction. Loewen had, sincethefiling of its NAFTA claim, filed for bankruptcy
reorganization and emerged as a U.S. corporation. NAFTA, however, cannot be
invoked between an investor and its own national government. In addition, where
aclaim isbased on judicial action, as here, there must be final action by the Party’s
judicial system. Loewen, however, had failed to petition the U.S. Supreme Court.

Finally, the panel reached the merits, though the jurisdictional dismissal made
it unnecessary. It branded the state-court trial “amiscarriage of justice...” and said
that “[t]he total award ... appears to be grossly disproportionate to the damages
suffered ....” These facts, it declared in dicta, violated fair and equitable treatment
under Article 1105.

4. ADF Group, Inc. v. United States. ADF Group, a Canadian corporation that
designs and erects structural steel, claimed damages for alleged injuries from the
federal Surface Transportation Assistance Act of 1982. The Act and regulations
require that federally funded state highway projects use only domestically produced

% Thiswasthefirst claim against the United Statesfiled under Chapter 11. Loewen Group
wasdefendedinitially by the Department of Justice, eventually by the Department of Justice
and Department of Statejointly. All subsequently filed NAFTA Chapter 11 claims against
the United States are or were defended solely by the Department of State.
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steel. ADF asserted violations of Articles 1102, 1103, 1105, and 1106, and sought
US3$90 million.

On January 9, 2003, the arbitral panel dismissed all of ADF sclaims. Because
thedomestic content requirement constituted procurement, it concluded, the company
was exempt from Articles 1102, 1103, and 1106 pursuant to Article 1108. Nor had
an Article 1105 violation been shown.

5. Canfor Corp. v. United States. Canfor Corp. is a Canadian forest products
company and the largest exporter of softwoodtotheU.S. All of its softwood lumber
destined for the U.S. is purchased by Canfor Wood Products, its wholly owned
subsidiary in the U.S. Canfor Corp. asserts losses allegedly suffered as aresult of
certain U.S. antidumping, countervailing duty, and material injury determinationson
softwood lumber. Asaresult of those determinations, itsU.S. subsidiary isrequired
to pay increased duties on softwood lumber products exported to the U.S.

Canfor’s claim asserts that the U.S., through these determinations, breached
Articles 1102, 1103, 1105, and 1110. Canfor claims damages of not less than
US$250 million.

6. Kenex, Ltd. v. United States. Kenex is a Canadian company that, on its own and
through aU.S. subsidiary, sellsin the U.S. products made from the cannabis plant
(including whole hemp grain and derivatives such ashemp oil). The cannabis plant,
however, contains THC, acontrolled substance under theU.S. Controlled Substances
Actwhenina form that can enter the human body. (Itisthe psychoactiveingredient
in marijuana.) Under its “Zero THC Policy,” the U.S. Drug Enforcement
Administration blocked the sale of Kenex’ productsin the U.S.

Kenex asserts violations of Articles 1102 through 1105, and seeks damages of
US$20 million.

Claims against Canada

1.S.D. Meyers, Inc.v.Canada.*® S.D.Meyers, aU.S. company, recycles PCB-
contaminated waste.** The company, on its own and through its Canadian affiliate,
had purchase orders to treat PCB waste from Canadian holders of such waste,
including schools, universities, hospitals, and electric utilities. Canada, however,
adopted atemporary ban between November 1995 and February 1997 on the export
of PCB waste, forcing S.D. Meyers customersto havetheir waste handled at higher
prices by a Canadian competitor. (In June, 1997, months after Canada lifted the
export ban, aU.S. court ruled that EPA lacked authority under the Toxic Substances

% See generally Brian T. Hodges, Note, Where the Grass is Always Greener: Foreign
Investor Actions Against Environmental Regulations Under NAFTA's Chapter 11, S.D.
Myers, Inc. v. Canada, 14 Geo. Int’l. Envtl. L. Rev. 367 (2001).

% PCB stands for “polychlorinated biphenyls.”
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Control Act for its general rule allowing import of PCB waste into the U.S.%” Asa
result, the court voided the rule. Since then, import of private PCB waste into the
U.S. has, for the most part, been unlawful as a matter of U.S. law.)

S.D. Meyers argued that the Canadian ban treated its Canadian affiliate
differently than Canadian investors. Itsclaim, under Articles 1102, 1105, 1106, and
1110, was filed 1998 and sought US$20 million.

In the initial liability phase of the proceedings, the NAFTA tribunal found in
2000 that the Canadian ban breached Articles 1102 and 1105, since Canada had
closed its border to protect the market share of Canadian competitors from U.S.-
based competition. The ban did not breach Article 1110, however, since it only
delayed S.D.Meyers' entry into the Canadian market by 18 months. In 2002, the
tribunal issued a damages award against Canada, requiring it to pay S.D. Meyers
CAN$6.05 million plus interest for discrimination against the company. Because
Canada voluntarily withdrew the export ban in 1997 before the NAFTA claim was
filed, the award will have no effect on existing law.

In 2001, Canada applied to a Canadian court to set aside the tribunal’ s liability
award on the ground that elements of the ruling exceeded the tribunal’ s jurisdiction
and were contrary to the public policy of Canada. Thisaction is still pending.

2. Ethyl Corp.v. Canada. Canadabannedinterprovincial andinternational sale
of MMT, agasoline octane enhancer suspected of adverse health effects. The only
MMT supplier in Canadawas asubsidiary of U.S.-based Ethyl Corp., whichin 1997
filed under Chapter 11 alleging that the ban violated Articles 1102, 1106, and 1110.
Ultimately Canada suspended the ban and agreed to pay Ethyl about $13 million to
compensate it for legal fees and other inconveniences. Possibly contributing to
Canada’ s willingness to settle was the success of a challenge to the MMT ban filed
by four Canadian provinces with a domestic arbitration panel, which found the ban
to be arbitrary.

3. Pope & Talbot, Inc. v. Canada. Canada participates in the Canada-U.S.
Softwood Lumber Agreement. Pope & Talbot, an Oregon-based company, filed a
claim in 1998 asserting that such participation violated Articles 1102, 1103, 1105,
1106, and 1110 by allocating certain fee-free export permits under the Agreement in
a way that placed the sawmills of its Canadian subsidiary at a competitive
disadvantagein exportinglumber totheU.S. Pope& Talbot initially sought damages
totaling over $507 million.

In 2000, the tribunal issued a partial decision dismissing the investor’s claims
under Articles 1106 and 1110. In2001, asecond arbitral decisionrejected theArticle
1102 claim and one of the Article 1105 claims. As to another Article 1105 claim,
regarding the treatment of the subsidiary in the verification review process, the
tribunal held in 2002 that Canada had breached Article 1105 and awarded
US$461,566 in damages and interest.

¢ SierraClub v. EPA, 118 F.3d 1324 (9" Cir. 1997).
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4. United Parcel Serviceof Americav. Canada. UPS claimsthat Canada Post,
which UPS alleges is aletter mail monopoly, engages in anti-competitive practices
by using its postal monopoly infrastructure to reduce the costs of delivering its non-
monopoly parcel services. UPS alleges violations of Articles 1102 and 1105, and
seeks $160 million in damages.

In 2002, the tribunal rejected the Article 1105 claim, on the ground that there
isno customary international law prohibiting or regulating anti-competitive behavior.

Claims against Mexico

1. Metalclad Corp. v. United Mexican States. In the early 1990s, Mexico
issued federal permitsfor aM exican company to construct ahazardouswastefacility
in the state of San Luis Potosi. Assertedly in reliance on representations that all
necessary permitshad been granted, U.S.-based M etal clad Corp. exercised itsoption
to buy the Mexican company and its permits. Thereafter, both the state and
municipality objected to the facility, citing environmental concerns and community
opposition, with the result that the facility, though completed, was never opened.

In 1997, Metalclad filed aclaim against Mexico, seeking $90 million. It alleged
that Mexico, by permitting or tolerating the actions of its state and municipality
blocking the hazardous waste facility, violated Articles 1105 and 1110. In 2000, the
NAFTA panel agreed with both claims, awarding the company $16.685 million.®

Mexico challenged thearbitral awardintheBritish Columbia(Canada) Supreme
Court, the first occasion on which a court has considered a NAFTA Chapter 11
award.®® (A British Columbia court was dictated by the disputants choice of
Vancouver as the place of arbitration.) Canada and the Province of Quebec were
allowed to intervene. In 2001, the court set aside the arbitral panel’s finding of a
violation under Article 1105, but affirmed the expropriation found under Article
1110.° Afterward, the partiessettled for an amount slightly smaller thantheoriginal
arbitral award.

%8 See Stephen L. Kass and Jean M. McCarroll, The Metalclad Decision Under NAFTA's
Chapter 11, N.Y. L. J,, Oct. 27, 2000, p. 3 (arguing that in light of Metalclad, the authors
previous optimism that Chapter 11 claims would not chill environmental enforcement in
NAFTA countries may have been premature).

Recently, an arbitral tribunal rendered a similar decision against Mexico in aclaim
arising under the bilateral investment treaty between Mexico and Spain. In Tecnicas
MedioambientalesTECMED S.A.v. Mexico, CaseNo. ARB (AF)/00/2 (May 29, 2003), the
tribunal found that a Mexican agency’ s failure to renew atoxic waste plant’s license was
not based on public health concerns, but rather on opposition from local residents.
Accordingly, it held that the fair and equitable treatment and “ tantamount to expropriation”
guarantees in the treaty had been violated, and awarded the Spanish investor $5.5 million.

% See generally Chris Tollefson, Metalclad v. United Mexican Sates Revisited: Judicial
Oversight of NAFTA’ s Chapter Eleven Investor-State Claim Process, 11 Minn. J. of Global
Trade 183 (2002).

" United Mexican Statesv. Metalclad Corp., 89 Brit. Col. L.R. 3d 359 (2001), available at
[http://www.worldbank.org/icsid/cases).
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2. Azinian v. United Mexican States. A Mexican company having U.S.
investors held the concession for wastewater collection and disposal in a Mexican
city. Thecompany defaulted on certain obligations under the concession agreement,
which the city terminated.

The U.S. investors, alleging violations of Articles 1105 and 1110, claimed $14
million. TheNAFTA panel regjected theclaimin 1999, ruling that the city’ salleged
breach of its concession agreement did not state a claim for expropriation under
Article1110. “[A] foreigninvestor ...,” it said, “ may enter into contractual relations
with apublic authority, and may suffer a breach of that authority, and still not bein
apositionto stateaclaimunder NAFTA.” And, under the circumstances of the case,
if there was no violation of Article 1110, there was none of Article 1105 either.

Thiswas the first Chapter 11 arbitral decision on the merits.

3. Marvin Roy Feldman Karpa (CEMSA) v. United Mexican States. A U.S.
national owned all the stock of a Mexican corporation (CEMSA). He aleges that
Mexico's refusal to rebate export excise taxes to the corporation, as provided by
Mexican law, was intended to force the corporation out of business and thus was
“tantamount to expropriation” under Article 1110. The asserted motive wasto shut
down the company’s cigarette exporting business and to give the producers a
monopoly on exports. He also clams aviolation of Article 1102.

In 2002, the tribunal rejected the Article 1110 claim, but upheld that under
Article 1102 and awarded damages.

4. Waste Management, Inc. v. United Mexican States. In 1998, USA Waste
Services, Inc. (now Waste Management) filed aclaim under Articles 1105 and 1110.
The clam was that a Mexican state and municipality had granted a 15-year
concession to USA Waste's Mexican subsidiary for public waste management
services, but failed to comply with payment and other dutiesin the agreement despite
full performance by the subsidiary. It also asserted that a Mexican bank that had
issued an unconditional guarantee for the payment arbitrarily refused to honor its
guarantee. USA Waste claims damages of $60 million.

5. Fireman’sFundInsuranceCo. v. United Mexican States. Fireman’ sFund,
aU.S. insurance company, claimsthat Mexico violated Articles 1102, 1105, 1110,
and 1405 by facilitating the purchase of debentures denominated in Mexican pesos
and owned by Mexican investors, but not facilitating the purchase of debentures
denominated in U.S. dollars and owned by Fireman's Fund. Both series of
debentures were issued by the same Mexican financial services corporation

6. GAMI Investments v. United Mexican States. In a claim filed in 2002,
GAMI Investments, Inc. a U.S. corporation, contends that in 2001, Mexican
authorities issued a decree for the stated purpose of revitalizing the Mexican sugar
industry. GAMI aleges that pursuant to that decree, Mexican authorities
expropriated sugar mills owned by subsidiaries of a Mexican company in which
GAMI clams to hold a 14% interest. GAMI asserts violations of Articles 1102,
1105, and 1110, and seeks damages of over $55 million.
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7. International Thunderbird Gaming Corp. v. United Mexican States. The
corporation, a Canadian company, owns and operates gaming and entertainment
facilities. It seeks damages for aleged injuries resulting from the regulation and
closureof itsgamingfacility by the Mexican government, citing Articles 1102, 1103,
1104, 1105, and 1110. It seeks damages of $100 million.

8. Robert J. Frank v. United Mexican States. Mr. Frank assertsthat in 1999,
Mexico expropriated beachfront property belonging to him. Heallegesviolations of
Articles 1102, 1103, 1105 and 1110.

9. Adams v. United Mexican States. U.S. citizens purchased lots and built
vacation homes in a resort they believed belonged to the Mexican government.
Mexican courts later held that the lots had been unlawfully expropriated by the
Mexican government and ordered them returned to their original owners. The
American investors claim that the judicial decree violates Articles 1102, 1105, and
1110, and seek damages of $75 million.
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