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K-12 Education: Special Forms of Flexibility in the
Administration of Federal Aid Programs

Summary

Beginning with the Improving America’ s Schools Act in 1994, and continuing
through the Education Flexibility Partnership Act of 1999 and the No Child Left
Behind Act of 2001 (NCLBA), the authorization of special forms of flexibility for
grantees has been a focus of federal K-12 education legidation. These flexibility
authorities apply primarily to programs under the Elementary and Secondary
Education Act (ESEA), the largest source of federal aid to K-12 education.

In general, federal K-12 education assistance program requirements include a
broad range of activities or outcomesthat state or local educational agencies (SEAS,
LEAS) are expected to provide or achieve in order to establish accountability for use
of funds consistent with the purposes of statutesthat authorize the programs. These
reguirements are usually intended to provide target accountability — assuring that
fundsarefocused on dligiblelocalities, pupils, and purposes; outcome accountability

— assuring that funds are used effectively to improve student achievement and
improve the quality of K-12 instruction; and fiscal accountability — assuring
financia integrity and providing that federal funds constitute a net increase in
resources for the eligible pupils or purposes.

In contrast, specia flexibility authorities allow exceptions to these genera
requirements; they include Ed-Flex, Secretarial case-by-casewaivers, ESEA Titlel-A
schoolwide programs, flexibility for small rural LEAS, thelnnovative Programsbl ock
grant, transferability authority, plus the State and Local Flexibility Demonstration
Program (State-Flex and Local-Flex). In general, these authorities: (@) increasethe
ability of statesor LEAsto use federal aid more completely in accordance with their
own priorities; (b) aresignificantly limitedin termsof the number of statesand LEAS
that may participate, the number and size of the programs affected, and/or the range
of requirementsthat may be waived; (c) often require some degree of accountability
based on pupil achievement outcomesinreturn for increased flexibility, athough the
primary outcome requirements are applicable to all statesand LEAs participating in
Title I-A and other ESEA programs, not just those granted specia flexibility
authority; (d) often include avariety of requirementsfor reporting on waysinwhich
the authorities have been used and the impact of increased flexibility on pupil
achievement, although little information has been published on the uses or effects of
theflexibility authoritiesimplemented thusfar; and (€) have been adopted in apolicy
context of substantially increased accountability requirementsand authorized degrees
of flexibility in general for the ESEA and related programs.

Major issues regarding special forms of flexibility in federal K-12 education
programsinclude: How significant arethe degreesof flexibility allowed under these
authorities? For what purposes have special flexibility authorities been used in the
past, and isthere evidence that these have resulted inincreased pupil performance or
had other major impacts? And, are the outcome accountability requirements
consi stent withtheincreased flexibility provided under theseauthorities? Thisreport
will be updated.
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K-12 Education:
Special Forms of Flexibility in the
Administration of Federal Aid Programs

Introduction

Beginning with adoption of the Improving America s Schools Act (IASA) in
1994 (P.L. 103-382), and continuing through enactment of the Education Flexibility
Partnership Act of 1999 (P.L. 106-25) and the No Child Left Behind Act of 2001
(NCLBA, P.L. 107-110), theauthorization of special formsof flexibility for grantees
has been a major focus of most federal K-12 education assistance legislation. In
particular, the recently-adopted NCLBA extended someflexibility authoritieswhich
had been established earlier, and initiated new ones which are now beginning to be
implemented. Thisreport provides an overview of these authorizationsfor state and
local flexibility inadministering federal K-12 education programs. Itwill be updated
infrequently, to incorporate major new developmentsin theimplementation of these
authorities or new information on their use and impact.

“Hexibility” is defined for purposes of this report as authority under which
federal program requirements, particularly restrictions on the use of federal aid, may
be waived by, or on behalf of, state or local aid recipients meeting certain eligibility
criteria.  In some cases, this flexibility is granted in return for meeting specified
accountability requirements related to program outcomes. Such flexibility includes
provisions for consolidation of multiple programs, or for transfer of funds among
programs, so that federal assistance may be used for a broader range of activities or
purposesthan ordinarily would beallowed, aswell astheauthority to waive specified
types of program requirements.

In general, theseflexibility authorities apply to federal aid programsauthorized
by the Elementary and Secondary Education Act (ESEA), the largest source of
federal aid to K-12 education. In contrast, almost none of these authoritiesinvolve
the second largest source of federal aid, the Individuals with Disabilities Education
Act (IDEA). For thisreason, aswell asthe existence of anumber of issuesregarding
requirements and flexibility which are specific to that program, the IDEA will not be
discussed further in this report, and discussions of federal involvement in K-12
education in this report should be understood to apply primarily to the ESEA and to
exclude the IDEA.

Thisreport beginswith areview of the general nature of federal K-12 education
program requirements, including their sources, purposes, and the concernsexpressed
by some grantees about them. Thisisfollowed by adescription of the current special
flexibility authorities under which may of these requirements may be waived or
otherwise made inapplicable, along with an analysis of issues specific to individual
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authorities. Thissection isdivided between authoritiesinitially adopted previousto
the NCLBA, and new authoritiesincluded in that legislation. The report concludes
with an analysis of selected cross-cutting issues regarding these specia flexibility
authorities overall.

General Nature of Federal K-12 Program
Accountability Requirements

We begin this report with a brief review of the genera types of program
reguirements applicableto ESEA and related federal K-12 programs. Many of these
requirements may be waived, in part or in whole, for some or al states and LEAs
under the special flexibility authorities discussed later. We refer to these as
“accountability requirements’ becausethey areintended to provideaccountability by
assuring that federal funds are used in ways that are consistent with the purposes of
the federal statutes authorizing the programs. Typically, federal programs of aid to
elementary and secondary education exhibit amix of relatively specific and explicit
requirements in such areas as eligibility of pupils to be served, allocation of funds,
or (increasingly) outcomes, along with substantial flexibility in many other important
respects, such asinstructional methods or grade levels to be served.

Federal K-12 education programs generally focus upon one or more of the
following: (a) a student population with specia educational needs — e.g.,
disadvantaged or limited English proficient (LEP) pupils; (b) a specific aspect of
instructional services— e.g., educational technology or recruitment and professional
development of teachers; (c) development, demonstration, and dissemination of
innovative instructional approaches — e.g., charter schools or demonstrations of
comprehensive school reform; or (d) a specific subject area, such as instruction in
drug abuse prevention. Most of thelarger federal programs, such asESEA Titlel-A,
fall into category (&), while several programs of small to moderate size are in
categories (b) - (d). Almost all federal K-12 education programs, in all of categories
(@) - (d), are sometimesreferred to as* categorical” programs, because their focusis
targeted or limited in one or more important respects. In contrast, one ESEA
program — the Innovative Programs authority of ESEA Title V-A — provides
support for such a broad range of activities that it is generally considered to be a
“block grant” at the other end of the intergovernmental assistance spectrum.

Sources and Forms of Accountability Requirements

There are three general sources of federal requirements or related guidance to
state and local recipients of federal aid. Animportant distinction (at |east in theory)
can be made between “requirements’ and “non-regulatory policy guidance.”
“Requirements’ must bemet by grantees, asamatter of law. Whilethey areaways
derived ultimately from the authorizing statute for a program, or other federal
statutesor judicial actions, they may appear in theform of regulations, in additionto
statutory text. Program regulations, which are published initially in the Federal
Register, then later integrated into annual updates of the Code of Federal
Regulations, supplement statutory language primarily with respect to a limited
number of major issues or topics which are complex, where U.S. Department of
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Education (ED) officias place high priority on grantees taking certain specific
actions, and where statutory text is deemed by ED to provide insufficient guidance.
One example would be ESEA Title I-A requirements regarding curriculum content
and pupil performance standards and assessments. In a few cases, authorizing
statutesexplicitly providethat ED isto publish regulations addressing certain issues,
although ED may issue regulations with respect to any aid program which it
administers.

In contrast, “ non-regulatory policy guidance’ is also published by ED for
many programs. Such “non-regulatory policy guidance” may be published in the
form of extensive questions and answers regarding several aspects of a program, or
more specific “Dear Colleague’ policy letters from the U.S. Secretary of Education
to chief state school officers or other state and local officials. As this designation
implies, grantees are not legally required to follow this “guidance,” which is
generally intended to answer relatively specific questions regarding topics such as
uses of funds or selection of pupilsto beserved. Nevertheless, thetypical perception
and use of “non-regulatory” guidance may be more complex than this stated intent
would imply. Grantees may assume that they will face fewer effective challengesto
their use of federal aid if they follow such *“ non-regulatory” guidance, and may often
treat such guidance as if it were equivalent to regulations, even if they are not
explicitly “required” to do so.

A somewhat analogous form of “non-regulatory guidance” may befound inthe
“competitive priorities’ established by ED for competitive or discretionary (i.e., not
formula) grant programs. In these grant competitions, ED typically sets certain
priorities for applications which would receive preferential consideration in the
awarding of grants. For example, apriority might beestablished for applicantswhich
would use fundsto provide servicesin schools with high percentages of pupilsfrom
low-incomefamilies. While applicants are not required to meet these priorities, itis
obviousthat they will have amuch greater likelihood of receiving support if they do
so0. These priorities are not “regulations’; they are typically published only in the
announcement of the grant competition in the Federal Register.

Over the past several years, especially since adoption of the|ASA in 1994, there
has been atrend toward the publication of regulationswhich arelessvoluminousand
addressfewer aspectsof many federal elementary and secondary education programs
than in the past. For several programs, ED has published no regulations at al,
implying that guidancein the statuteis sufficient and requires no supplementation by
regulations, although in most cases some form of “non-regulatory policy guidance”
is provided.

For ESEA programs where some regulations are still published, such as ESEA
Title I-A, the regulations are generally somewhat briefer, and often address fewer
issues, than was the case previous to the early 1990s. For example, proposed
program regulations for ESEA Title I-A after enactment of the IASA in 1994
followed a rather “minimalist” approach in that they addressed relatively few
program issues. Those regulations deal with standards, assessments, and
accountability; schoolwide programs; participation of children who attend private
schools; plusallocation of fundswithin statesand LEAS. Several other major aspects
of theTitlel-A program— e.g., selection of schoolsand pupilsto be served, parental
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involvement, professional development, fiscal requirements, or several aspects of
state and local plans — were not addressed in the regulations.

More recently, following enactment of the NCLBA of 2001, ED has indicated
that it will embraceasimilar strategy. With respect to ESEA Titlel-A, for example,
it hasthusfar published final regulations on one aspect of the program — standards
and assessments— and proposed regulations on arelatively limited number of other
topics.! The Department has stated that “ The Secretary intends to regulate only if
absolutely necessary; for example, if the statute requiresregulationsor if regulations
are necessary to provide flexibility or clarification for State and local educational
agencies. Rather than regulating extensively, the Secretary intends to issue
nonregulatory guidance addressing particular legal and policy issues under the Title
| programs. Thisguidance will inform schools, parents, school districts, States, and
other affected parties about the flexibility that exists under the statute, including
different approachesthey may taketo carry out the statute’ srequirements.” (Federal
Register, May 6, 2002, p. 30452)

Purposes of Accountability Requirements

Federal K-12 education assistance program requirementsinclude abroad range
of activities, services, or outcomes which SEAs, LEAS, and other aid grantees are
expected to provide, perform, or achievewith or inreturnfor, federal grants, inorder
to show evidencethat program goalsare being met — i.e., to establish accountability
for appropriate use of federal aid funds. Federal elementary and secondary education
program requirements are usually intended to provide one or more of three basic
typesof accountability for use of funds consistent with the purposes of statuteswhich
authorize the programs. These intended forms of accountability include:

e Target accountability: assuring that funds are focused on eligible
localities, pupils, and purposes, usually for the ultimate purpose of
promoting more equal educational opportunities;

e Outcome accountability: assuring that funds are used effectively to
improve student achievement and enhance the quality of K-12
instruction — either in specific subject areas or for particular types
of pupils, or overall; and

e Fiscal accountability: assuringfinancial integrity and providingthat
federal aid funds constitute a net increase in resources for the
eligible pupils or purposes, rather than potentialy replacing
(supplanting) state or local funds that would otherwise be available
for the same purpose.

Specific types of requirements intended to support one or more of these purposes
include requirements to:

! The additional topics addressed in these proposed regulationsinclude participation in the
National Assessment of Educational Progress (NAEP), state accountability systems,
schoolwide programs, LEA and school improvement, qualifications of teachers and
paraprofessionals, participation of eligible pupils attending private schools, alocations to
LEAs and schools, and fiscal requirements.
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e Target resources on specific “high need” pupil groups or types of
localities or schools,

e Limit the authorized uses of funds to certain high priority types of
services,

e Conduct audits or assure that federal funds supplement, and do not
supplant, state and local resources,

e Enhance parental participation or providefor equitable treatment of
pupils attending non-public schoals,

e Implement minimum qualifications for school staff,

e Report to parents and the general public of information on program
activities and their impact,

e Meet certain student achievement and other outcome goal's, and

e Evauate the effectiveness of federally supported instructional
services.

Grantees that violate any of these types of regulations implicitly face the possibility
of having to repay funds to the federal government, or being prohibited from
receiving further grants, although such sanctions arerarely invoked. In some cases,
authorizing statutes explicitly provide for more limited, specific sanctionsfor states
or LEAswhich fail to meet some requirements.?

In addition to such program-specific requirements, a number of general
requirements apply to all recipients of federal education assistance under any
program. Many of these are published in the Education Department General
Administrative Regulations (EDGAR),® as well as the financial management
requirements contained in relevant “circulars’ published by the Office of
Management and Budget (OMB).* Other regulationsthat are generally applicableto
ED programs include those related to civil rights and privacy of student records.
LEAswhich participate in the federal child nutrition programs administered by the
Department of Agriculture must comply with a variety of related requirements —
e.g., they must provide free or reduced-price school lunches to pupils from low-
incomefamilies. Finally, federal regulationspublished by federal agenciesother than
ED may be applicable to LEAs and schools in their role as employers (e.g.,
regul ationsrel ated to workplace safety, environmental protection, accessfor persons
with disabilities, labor relations, etc.).

2 For example, the ESEA providesthat the Secretary shall withhold 25% of funds otherwise
availablefor state administration and program improvement activitiesfrom stateswhichfail
to meet the ESEA Title I-A requirements regarding standards and assessments which were
originally adopted in the Improving America's Schools Act of 1994, and may withhold
additional state administration funds for failure to meet new assessment requirements
adopted under the NCLBA.

%34 CFR 74-86.

* The most important of the OMB Circulars for administration of federal K-12 education
programsby statesand L EAsinclude Circular A-133, Auditsof States, L ocal Governments,
and Non-Profit Organizations (including the “ Circular A-133 Compliance Supplement”),
Circular A-87, Cost Principlesfor State, Local, and Indian Tribal Governments, and Circular
A-102, Grants and Cooperative Agreements with State and Local Governments.



CRS-6

However, state and local educational agencies are given wide latitude in other
aspects of the use of federal education assistance. Such matters as grade levels,
subject areas, and instructional techniques have typically been left amost totally to
state and local discretion. If arequirement isapplied to instructional methods under
the ESEA and related programs — for exampl e, the requirement applied to selected
programs under the NCLBA that instructional methods be “scientifically based” —
it isamost always broad, leaving great scope to state and LEA discretion.

Concerns About Selected Federal Program Requirements

Program-Specific Requirements. Complaints about ESEA and related
program-specific requirements by proponents of greater flexibility are often focused
on a selected range of particular types of requirements. Program-specific
requirements which are often the focus of criticism include: (a) explicit or implicit
prohibitionsagai nst commingling (mixing) of fundsunder different federal programs
with each other or with revenues from state and local programs; (b) restrictions on
the use of resources purchased with federal program funds for activities other than
those conducted under that program; (c) requirementsthat aid be targeted on certain
types of pupils or schools; (d) eligibility thresholds for specia forms of flexibility
(e.g., ESEA Title I-A schoolwide programs); and () ESEA Title I-A outcome
accountability requirements recently adopted or expanded under the NCLBA .5

In general, prohibitions against commingling of funds ((a) above) arise from
efforts to establish fiscal accountability. Restrictions on the use of instructional
resources to the pupils eligible to be served (b), aswell asrequirementsto target aid
on pupilsand school swith the greatest incidence of poverty (c), areintended to focus
limited federal funds on those with the greatest needs. The eligibility thresholdsfor
certain forms of flexibility, such as ESEA Title I-A schoolwide programs (d), have
rationales which are discussed later in this report. Finally, the new or expanded
outcome accountability requirements(e), which areakey element of theNCLBA, are
intended to increase the effectiveness of federally-supported education services and
to help shift the focus away from other types of requirements toward improved
outcomes.

Nevertheless, from a state or local perspective, these requirements may
sometimes seem to be unnecessarily inflexible, especially in relatively low
enrollment LEAs which may receive small grants under each of avariety of federal
programs. Whilethe categorical approach of most of thelarger ED programsdirects
aid at high need pupil groups — disadvantaged pupils, LEP pupils, etc. — such an
approach may have undesirable (and unintended) effects. Some of these effects may
include: fragmentation of services to children, with challenges for coordinating
special programinstructionwith their regular instruction; inefficient use of resources,
that may remain unused when not required by the special needs pupils; treatment of
partial needs when a more coherent focus on the whole child and her/his entire
instructional program might be more effective, especially with respect to children

® These provisions are discussed in CRS Report RL31487, Education for the
Disadvantaged: Overview of ESEA Title I-A Amendments Under the No Child Left Behind
Act, by Wayne Riddle.
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with multiple specia needs; or instruction of pupilsin separate settings, whether or
not this is explicitly required by the legislation, when this might not be the most
effective instructional technique. The traditional federal categorical approach has
been criticized asleading to fragmented instruction, and focusing more on targeting
resources and inputs than on improving achievement and other outcomesfor pupils.
Difficulties may also arise from efforts to implement federal programsin states and
LEAswith widely varying educational policies and demographic conditions.

Some of these problems with categorical program structures and associated
requirements may be based on misunderstandings of the requirements of federal
statutesand regulations, or overly strict state or local interpretations of these. Others
may betheinevitable effects of effortsto assurethat federal aid isfocused on pupils
most in need, coupled with grantee efforts to avoid problems with federal program
monitoring and audits. Whatever their basis, and regardless of whether regulatory
burdens have been reduced in recent years, state and local education officias
sometimes complain about these, and other, constraints on the use of federal funds.

Cross-Cutting Requirements. A 1998 General Accounting Office (GAO)
report,® based on a survey of staff in a nationally representative sample of LEAS,
concluded that in addition to the program-specific varieties of requirementsdiscussed
above, LEA dtaff frequently expressed concern about certain cross-cutting
requirements applicable to recipients of federal K-12 education assistance. First,
LEA staff complained that it was difficult to obtain current, accurate, and concise
information on the wide variety of federal requirements with which they must
comply, and that existing sources of technical assistance on these matters were
inadequate. The authors of the GAO report concluded that LEA staff often respond
to such information gaps in a cautious manner that unnecessarily limits their
flexibility — i.e., that they often are unaware of, or do not exercise, degrees of
flexibility which are available to them. Second, staff in most of the surveyed LEAS
expressed concern about the costs of meeting their administrative responsibilities
under federal education programs, including the preparation of required reports.
Finally, LEA staff indicated that meeting required timelinesand other “logistical and
management challenges’ associated with federal K-12 education programs presented
substantial difficulties.

Special Flexibility Authorities Initiated Previous to
Enactment of the No Child Left Behind Act of 2001

In recent years — particularly since 1994 — several authorities have been
adopted which alow thewaiver of many typesof federal K-12 program requirements
by, or on behalf of, SEAsand LEAs. Each of themislimited with respect to either
the types of requirements which can be waived, the specific ESEA and other
programs affected, or the number of states or LEAs which are currently eligible.
Some require waivers to be requested on a case-by-case basis, while others offer

¢ Genera Accounting Office. Elementary and Secondary Education: Flexibility Initiatives
Do Not Address Districts Key Concerns About Federal Requirements. GAO/HEHS-98-
232.
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“blanket” waiver authority. Further, some of these authorities require some form of
additional accountability in terms of pupil outcomes, while others do not.

In addition to two general types of waiver authorities, Ed-Flex and Secretarial
case-by-case waivers, a high degree of school-level flexibility in the use of funds
under several federal programsis provided under the schoolwide program authority
under ESEA Title I-A, an exceptional range of flexibility in the use of funds is
provided under the Innovative Programs block grant, and an authority for flexibility
in small, rural LEAs was initially adopted as part of FY2001 appropriations
legidlationfor ED. Thesefivetypesof special flexibility, whichwereinitiated before
adoption of the NCLBA of 2001, are described below. Thefollowing section of this
report discusses new forms of flexibility included inthe NCLBA. Notethat in cases
where a previoudy initiated specia flexibility authority was significantly amended
by the NCLBA, the current (amended) version is described below.

Ed-Flex

Under Ed-Flex, ED isauthorized to delegateto eligible SEAsauthority towaive
a range of requirements under selected ESEA programs, on behalf of LEAs or
schoolsin that state. Ed-Flex authority was initially authorized for up to six states
in the 1994 Goals 2000: Educate AmericaAct. It was expanded to a maximum of
12 states in FY1996 appropriations legisation for ED (P.L. 104-134). It was
modified, and the cap on the number of participating states was removed, by the
Education Flexibility Partnership Act of 1999 (P.L. 106-25). Finaly, technical
amendments were made to P.L. 106-25 by the NCLBA of 2001.

The original Ed-Flex authority was granted to 12 states, and 10 states —
Colorado, Delaware, Kansas, Maryland, Massachusetts, North Carolina, Oregon,
Pennsylvania, Texas, and Vermont — have thus far been granted Ed-Flex status
under P.L. 106-25.” Participating states must commit themselves to waiving state,
aswell asfederal, requirements affecting LEAs and schoolsin the state. States must
al so meet the requirementsfor adoption of curriculum content and pupil performance
standards, and assessments linked to these, under ESEA Title I-A.2 States are to
monitor theperformance of LEAsand school sfor whichfederal or staterequirements
are waived, and submit annual reports on these outcomesto ED. Ed-Flex authority

"The Ed-Flex authority established under P.L. 106-25 did not automatically or immediately
replacetheoriginal authority under the Goals2000: Educate AmericaAct. Stateswhich had
obtained Ed-Flex authority under Goal s2000 retai ned that authority for the period for which
itwasgranted (up to 5 years); they simply were required to obtain any extension of their Ed-
Flex authority under the new statute, P.L. 106-25. Seven of the stateswith current Ed-Flex
authority under P.L. 106-25— Colorado, Kansas, Maryland, M assachusetts, Oregon, Texas,
and Vermont — were al so among the 12 Ed-Flex statesunder the previous authority. Of the
remaining five states which had Ed-Flex authority under the original legidation, that
authority hasexpired for two states (New Mexico and Ohio), andisscheduled to expirelater
in 2002 for three others (lllinois, lowa, and Michigan) unless replaced by new authority
under the 1999 legislation.

8 For a discussion of these requirements, see CRS Report RL 31407, Educational Testing:
Implementation of ESEA Title I-A Requirements Under the No Child Left Behind Act, by
Wayne Riddle.
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may be granted to a state for up to 5 years. The authority for ED to grant Ed-Flex
authority to states expires at the end of FY 2004.

The federa programs to which Ed-Flex applies are ESEA Titles:

I-A (Education for the Disadvantaged),
[-B-3 (William F. Goodling Even Start Family Literacy Programs),
I-C (Education of Migratory Children),
I-D (Prevention and Intervention Programs for Children and Y outh
Who Are Neglected, Delinquent, or At-Risk),
I-F (Comprehensive School Reform Program),
[1-A (Teacher and Principal Training and Recruiting Fund),
[1-D-1 (State and Local Technology Grants),
[11-B-4 (Emergency Immigrant Education Act) if TitlellI-Aisnotin
effect,®
IV-A-1 (Safe and Drug-Free Schools and Communities), and
e V-A (Innovative Programs).

plus

e TheCarl D. PerkinsVocational and Applied Technology Education
Act (Perkins Act).

These include most of the ESEA programs which are administered via SEAs and
which alocate funds by formula (“ state-administered programs’).’® ED has also
interpreted the Ed-Flex statutes as providing authority for participating states to
waive some cross-cutting administrative requirements of the General Education
Provisions Act (GEPA) and the Education Department General Administrative
Regulations (EDGAR) that apply to the above programs.

Several types of requirements may not be waived by Ed-Flex states, unlessthe
underlying purposes of the statutory requirements are otherwise met to the
satisfaction of the Secretary of Education. These include requirements related to:

e fiscal accountability (e.g., requirements for LEAs or SEAS to
maintain their level of spending for specified educational services,
to use federal aid only to supplement, and not supplant, state and

® Under provisions of the ESEA, as amended by the NCLBA, the Emergency Immigrant
Education Act (Title 111-B-4) may be funded only if Title 1lI-A (English Language
Acquisition and Enhancement) is not funded.

10 State-admini stered formul agrant programs authorized by the ESEA which are not subject
to Ed-Flex authority include: Titlel-B-1 (Reading First), Titlel-B-4 (School Libraries), Title
I-G (Advanced Placement Programs), Title I-H (School Dropout Prevention), Title I11-A
(English Language Acquisition and Enhancement), Title IV-B (21% Century Community
Learning Centers), and Title VI-B-2 (Rural and Low-Income School Program). Note that
Titlel-B-4 and Title I-H would become formulagrant programs only if minimum threshold
amounts were appropriated, which has not yet occurred.
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local funds for specified purposes; or to provide state and local
funding which is comparablein al schools of aLEA),

equitable participation by private school pupils and teachers,
parental involvement in program activities and services,
allocation of fundsto states or LEAS,

certain ESEA Title I-A school selection requirements, and
applicable civil rights requirements.

With the exception of statewide* blanket” waivers, LEAsor schoolsrequesting
waiversin Ed-Flex states must apply to their SEA, providing information analogous
to that required for LEAS requesting waivers directly from ED (see the following
section of this report). SEAs may not waive requirements applicable to the SEAs
themselves. Inall cases, SEAsmust be satisfied that “the underlying purposes of the
statutory requirements of each program or Act for which awaiver isgranted continue
to be met.” Local waivers are to be terminated if student performance has been
inadequate to justify their continuation, or performance has declined for 2
consecutive years (unless there are exceptional or uncontrollable circumstances).

States are required to submit annual reports on waivers they have granted;
beginning with the second annual report, information on the effects of waivers on
student performance must be included. Further, beginning 2 years after enactment
of P.L. 106-25 (i.e., April 29, 2001), and annually thereafter, ED is to make these
state reports available to Congress and the public, and to submit to Congressareport
summarizing the state reports, including information on the effects of Ed-Flex
waivers on state reform efforts and pupil performance. While such a report was
prepared in 2001, it contained no information on the use of Ed-Flex authority by
states or programmatic impacts, in part because it focused only on activities under
the new authority in P.L. 106-25, overlooking ongoing activities in the 12 states
which had received Ed-Flex authority earlier (even in cases where the same states
wereinvolved).” According to ED staff, no report has yet been prepared in 2002.12

Secretarial Case-by-Case Waiver Authorities

A second type of federal education program flexibility authority consists of
waiversthat may be granted to SEAsor LEAson acase-by-case basis, directly by the
U.S. Secretary of Education. Whilethere are at | east three such authorities affecting
K-12 education programs, the following discussion will focus primarily on the most
broadly applicable and frequently utilized of these, whichisin TitlelX, Part D of the
ESEA, asamended by the NCLBA. Under thisprovision, the Secretary of Education
isauthorized to waive most requirements associ ated with any program authorized by
the ESEA. Thewaiversmust be specifically requested by SEASs, LEAS, Indiantribes
or schools (viatheir LEAS). Waiver requests must include “specific, measurable
educational goals, ... and the methods to be used to measure annually such progress
for meeting such goals and outcomes’ for pupilséligibleto be served by the relevant
programs.

12001 Report to Congress on the |mplementation of the Education Flexibility Partnership
Act of 1999, July 25, 2001.

12 Telephone conversation with Ms. Millie Lanauze, U.S. Department of Education.
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With respect to types of requirementswhich may not be waived, the provisions
regarding case-by-case waivers are generally the same as those for the Ed-Flex
program. However, there are four types of requirements which may not be waived
under the ESEA Title IX-D case-by-case waiver authority in addition to those which
cannot be waived under Ed-Flex: (1) prohibitions against consideration of ESEA
funds in state school finance programs; (2) prohibitions against use of funds for
religious worship or instruction; (3) certain prohibitions against use of fundsfor sex
education (under ESEA Title1X, Section 9526); and (4) the eligibility requirements
for charter schools under the Public Charter Schools program (ESEA Title V-B-1).
ESEA Title IX-D aso has no authority analogous to the Ed-Flex provision that
requirements generally not subject to waiver may be waived if the underlying
purposes of the statutory requirements continue to be met to the satisfaction of the
Secretary.

Waivers granted under the authority of ESEA Title IX-D may not exceed 4
years, except that they may be extended if the Secretary determines that the waiver
has contributed to improved student achievement and is in the public interest. In
contrast, waivers are to be terminated if the Secretary determines that pupil
performance or other outcomes are inadequate to justify continuation of thewaivers,
or if the waiver is no longer necessary. The Secretary of Education is required to
publish anotice of the decision to grant awaiver in the Federal Register. The most
recent such notice was published on May 2, 2000; it indicated that as of December
31, 1999, ED had approved 471 requests for waivers under the Title IX-D authority,
104 of these during 1999. LEAs and SEAs which receive waivers must submit
annual reportswhich describe the effects of the waiversand evaluate their impact on
pupil performance, beginning the second year the waiver isin effect. The Secretary
isrequired to submit to Congress annual reports on the effects and effectiveness of
waivers that have been granted, beginning in FY 2002.

Charter Schools Waiver Authority. A second case-by-case waiver
authority affects only schools participating in the Public Charter Schools (PCS)
program authorized by ESEA TitleV, Part B. A distinctive aspect of the PCSwaiver
authority (ESEA Section 5204(e)) is that none of the limitations on types of
requirementsthat may bewaived, aslisted abovefor Ed-Flex and the ESEA Title1X-
D waiver authority, apply to the PCSwaiver authority. Under the PCS authority, any
requirement over which the Secretary of Education “exercises administrative
authority” may be waived, with the sole exception of requirements associated with
the definition of a charter school eligible to receive PCS funds (ESEA Section
5210(1)). However, this authority has been used infrequently and for relatively
limited purposes, and therefore will not be discussed further in this report.™

3 According to John Fiegel of the U.S. Department of Education, as of August 1, 2002,
eight waivers have been granted under this authority. Five of these waiverswere to allow
SEAs to use more than a statutory cap of 10% of their Public Charter Schools (PCS)
program funds for dissemination grants; 1 waiver was to alow a state’s Governor, rather
thanthe SEA, to administer the PCS program (a practice which was | ater discontinued); and
the final two approved requests were to waive certain Impact Aid (ESEA Title VIII)
provisions with respect to individual charter schools serving Indian pupils.
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School-Level Flexibility:
ESEA Title I-A Schoolwide Programs

Schools participating in the ESEA Title I-A program at which 40% or more of
the pupilsarefromlow-incomefamiliesareeligibleto conduct schoolwide programs
with abroad and substantial degree of flexibility in the use of funds under almost al
federal education programs. In a schoolwide program, federal aid provided under
Titlel-A plus many other federal K-12 education programs may be used to improve
servicesto all pupils, rather than limiting services to particular pupils deemed to be
the most disadvantaged. If they meet the intent and purposes of Title I-A and the
other federal programs, and address the needs of the programs intended
beneficiaries, schoolwide programsare exempted from avariety of regulationsunder
Title I-A and most other programs, with specified exceptions, such as regulations
regarding health, safety, civil rights, parental participation, servicesto private school
pupils and teachers, or fiscal accountability. Title I-A and other federal program
funds must be used so that they supplement, and do not supplant, other federal and
non-federal funds that the school would otherwise receive. Further, only
commingling or flexibility in the use of fundsisauthorized with respect to the IDEA
in schoolwide programs; all of the IDEA’ s programmiatic requirements must still be
met.

While the schoolwide program authority appliesto awide variety of federal K-
12 education programs, it is of significance primarily with respect to Titlel-A. This
is because amost all of the other programs affected typically are focused on LEAS
overall, notindividual schools. Further, totheextent that thenon-Titlel-A programs
arefocused onindividua schools, they are not otherwise (i.e., in schoolsnot eligible
to conduct schoolwide programs) focused on groups of pupils with specific
educational needs (except for the IDEA, where the schoolwide program authority is
specifically limited). Nevertheless, theability to use Titlel-A fundson aschoolwide
basis, combining them with state and local funds without the need for separate
accounting, is in itself quite a significant form of flexibility in comparison to the
traditional “targeted Assistance” Title I-A program format, under which funds may
be used only to serve the lowest achieving individua pupilsin a school.

Therearere atively few additional requirementswhich schoolwideprogramsare
required to meet in return for thisincreased flexibility. The number of schoolwides
has grown rapidly in recent years, and alarge majority of the pupils served by Title
I-A are now in schoolwide programs, and they constitute about one-half of Title-A
schools.** Theedligibility threshold for schoolwide programs was reduced from 50%
to 40% of pupilsfrom low-income families by the NCLBA. Previousto this, many
of the Ed-Flex and other waivers granted since 1994 had allowed schools below the
50% threshold to operate schoolwide programs.

14 According to the latest available data (published in State ESEA Title | Participation
Information for 1999-2000), 48% of Title I-A schoolswere operating schoolwide programs
in 1999-2000, and these schools served 78% of al pupils served under Title I-A for that
year.
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The rationale for providing schoolwide program authority to relatively high
poverty schoolsisthat: (@) in such schools, all pupils are disadvantaged, so most
pupilsarein need of specia assistance, and it seemsless equitable to select only the
lowest-achieving individual pupilsto receive Title I-A services, and (b) the level of
Titlel-A grants should be sufficient to meaningfully affect overall school servicesin
high poverty schools, since these funds are allocated on the basis of the (relatively
large) number of low-income pupilsin these schools. The NCLBA has reduced the
eigibility threshold to alevel that is approximately the national average percentage
of pupilsfromlow-incomefamilies, which may rai sequestionsregarding thevalidity
of both aspects of this rationale for schools which just meet the new threshold.” In
addition, thereislittle direct evidence of the achievement effects of this expansion
of schoolwide programs.

Flexibility for Small, Rural LEASs

A new form of flexibility under which small, rural LEAs may transfer funds
among selected ESEA programs was initialy authorized under P.L. 106-554,
Consolidated Appropriations Act 2001. It was extended in essentially similar form
by the NCLBA, asfollows.

The Rural Education Achievement Program (REAP), under ESEA Title VI-B,
includes both a pair of grant programs for rural and/or small and relatively high
poverty LEAS, plus a special flexibility authority for certain rural LEAs. Only the
latter isrelevant to this report and is described below.

LEAswithtotal averagedaily attendance bel ow 600 pupils, or which arelocated
in a county with a population density of fewer than 10 persons per square mile, and
in which all schools are classified as being in rural locations,™ may combine or
transfer any funds received under ESEA Titles|I-A (Teacher and Principal Training
and Recruiting Fund), 11-D (Enhancing Education Through Technology), IV-A (Safe
and Drug-Free Schools and Communities), and V-A (Innovative Programs). These
funds may be used for any activity authorized under any of these programs or under
ESEA Titles I-A (Education for the Disadvantaged), Il (English Language

5 At the level of individua schools, the most commonly used criterion for determining
whether pupils are from low-income families is eligibility for free and/or reduced-price
school lunches (not themorenarrow censuspoverty incomestandard). Thenational average
percentage of K-12 pupils meeting this criterion (in public schools participating in the
federal school lunch programs) is approximately 39% — 1 percentage point less than the
40% schoolwide program threshold. Further, in a school just meeting the 40% threshold,
100% of the pupils may be served under Titlel-A, although the school would receive funds
based on only 40% of its enrollment. In addition, the free/reduced price school lunch data
may overestimate the percentage of pupils from low-income families, asthereis evidence
that more children and youth are counted than may be eligible based on family income (see:
Officials Seek to Refine Lunch Program Tallies, Education Week, March 27, 2002.)

16 Under the statute, these would be schools with alocale code of 7 or 8, as determined by
ED onthebasisof aCensusBureau classification system. Inaddition, thisspecific criterion
may be waived if the LEA can demonstrate, with concurrence of its SEA, that it islocated
inarura area, as defined by an agency of that state.
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Acquisition and Enhancement), and IV-B (21 Century Community Learning
Centers).

The primary rationale for this authority is that the smallest LEASs need specia
flexibility due to the small size of grants which they receive under a number of
separate programs. These amounts, typically based in large part on LEA enrollment,
are often too small to support separate programs of sufficient size and scope to be
effective. Allowing such LEAsto combine and/or transfer funds among a limited
range of program activities may facilitate more effective use of those funds.

The degree of specia flexibility provided to eligible small, rural LEAs under
this “Alternative Uses of Funds Authority” is similar to that now provided to all
LEAs under a different transferability authority in the NCLBA, which is described
below. Themajor differencesarethat thesmall, rural LEA authority appliesto 100%
of the funds under the affected programs, while the broader authority appliesto only
50% (or in some cases less) of such funds; and the small, rural LEA authority
includes additional programsinto which funds may be transferred (ESEA Titles 1l
and IV-B). In addition, perhaps the greatest advantage of the small, rural schools
flexibility authority is that LEAs €eligible for it are also eligible for supplementary
grantswhich may be used for any of the purposes for which combined or transferred
funds may be used under the flexibility authority.'’

The Federal K-12 Education Block Grant:
ESEA Title V-A

Finally, one individual ED program is worthy of mention in the context of
specia formsof flexibility for statesand LEAsin the use of federal aid funds. ESEA
Title V-A, Innovative Programs. While the identification of aid programs as
“categorical” versus “block grants’ isaways somewhat judgmental, there seemsto
be widespread agreement that ESEA Title V-A is the one maor K-12 education
program currently administered by ED which may be considered to be ablock grant.
In the field of education, block grants are aid programs covering an exceptionally
wide range of educational activitiesand types of students, and providing agreat deal
of flexibility to states and LEAS in using the funds. They are often constructed
through consolidation of a number of preceding categorical programs that are more
limited in the purposes or activitiesthey support; in the case of TitleV-A, theinitial
consolidation took place in 1981.

After reservation of 1% of appropriations for grants to the Outlying Areas,
ESEA Title V-A funds are allocated to the 50 states, the District of Columbia and
Puerto Rico in proportion to their total population aged 5-17 years, except that no
state is to receive less than 0.5% of total grantsto states. A majority of Title V-A
funds must be allocated by SEAsto LEAson the basis of state-devel oped formulas.
These formulas must meet general criteria of taking into consideration each LEA’s
enrollment of pupilsin public and private (non-profit) schools, and incorporating
adjustmentsto provideincreased grants per pupil to LEAswith the greatest numbers

Y Thisand arelated grant program are described in CRS Report RS20375, Rural Education:
Legidlative Initiatives, by James B. Stedman and Richard N. Apling.
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or percentages of “high cost” pupils, including those from economically
disadvantaged families and those living in sparsely populated areas or areas of
concentrated poverty.

The specific minimum percentage of fundswhich must besuballocatedto LEAS
varies depending on the program’s aggregate funding level and whether the state
receives the minimum grant amount (0.5% of total grantsto states). All states must
suballocateto L EAsan amount equal to at |east 85% of the grant which they received
under this program for FY2002. In addition, most states are to suballocateto LEAS
100% of their Title V-A grants in excess of the FY 2002 level; however, for states
receiving the minimum grant amount, the minimum share of Title V-A grantsabove
the FY 2002 level which must be suballocated to LEASs is only 50%.

Of the funds which may be retained by states, no more than 15% may be used
for administrative costs; the remainder is to be used for one or more of seven
specified types of programs and services. The latter include the design and
implementation of pupil assessments; implementation of achievement standards;
planning and implementation of charter schools; independent analysis and reporting
on LEA achievement; (apparently) the implementation of policies to offer public
school choice options to pupils attending unsafe schools;*® school repair and
renovation; and a broad category of “statewide education reform, school
improvement programs and technical assistance and direct grantsto” LEAs (Section
5121(3)).

LEAsmay usetheir TitleV-A fundsfor any of 27 different typesof “innovative
assistance programs’ listed in Section 5131. While severa of these are relatively
specific — e.g., planning and implementation of charter schools, “programs to
provide same gender schools and classrooms (consistent with applicable law),” or
programs to hire and support school nurses— others are broad, such as*promising
education reform projects,” “activities that encourage and expand improvements
throughout theareaserved by thelocal educational agency,” or “ programstoimprove
the academi c achievement of educationally disadvantaged elementary and secondary
school students.” It isessentially because of the existence of these broad, “ catchall”
categories of authorized use of funds by LEAs and statesthat Title V-A isgeneraly
considered to be ablock grant. In addition, the statute includes a prohibition against
SEAs exercising influence over LEA decisions on how Title V-A funds will be
used.”

State and Local Experience With the ESEA Title V-A Block Grant.
The program now authorized by ESEA TitleV-A wasfirst enactedin 1981 (P.L. 97-
35) as Chapter 2 of the Education Consolidation and Improvement Act (ECIA),
which consolidated more than 40 previous federal K-12 education programs.
Chapter 2 was the legidative response to a Reagan Administration proposal for a
much broader block grant into which almost all federal K-12 education programs

18 The language of ESEA Title V-A on this point contains an incorrect reference to anon-
existent Section 9507. It appears that the intended reference was to Section 9532.

¥ This prohibition does not apply to states participatingin anew State-Flex authority, which
is described later in this report.
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would have been consolidated. The block grant initialy reduced the number of
federal education programs. However, many new categorical programs were
authorizedintheyearsimmediately following adoption of the consolidated program,
including some that were essentially direct successors to programs initially
consolidated into the block grant (e.g., aid for magnet schools).

The most recent study by ED of the program (Study of Educational Resources
and Federal Funding: Final Report, August 2000), based on a survey of a
representative sampleof LEAS, found that 58% of recipient LEAsused “agreat deal”
of their Title V-A funds for instructional materials, while 39% of LEAS used
substantial funds for educational technology, and 34% of LEASs for supplemental
targeted academic services. Large LEAs were found to be especialy likely to use
Title V-A funds for teacher professiona development services and school-based
improvement efforts. Resources or services funded by this program were found to
be infrequently targeted at particularly high need pupils or schools. It was also
reported that the primary factorsinfluencing decisions on the use of Title V-A funds
were long-term LEA plans and the priorities of individual schools.

Appropriationshavedeclined significantly over thelifeof TitleV-A, from $442
million in FY 1982, the first year of funding, to $382.5 million for FY2003. With
adjustment for the considerable changesin pricelevels over thistime period, thisis
adeclineof slightly morethan 50%. Onereason for thistrend isthat there have been
few constituencies promoting increased funding for the program. While it is
apparently popular with a broad range of state and local education officials, its
support seemsto be diffuse.

In addition, limited information on the effects of Title V-A services may have
reduced incentivesto maintain the program’ sfunding level. TitleV-A hastended to
receive less favorable treatment in funding decisions than programs that could
demonstrate targeting of funds, or a linkage to improved educational outcomes,
particularly for high need pupil groups. In part to address this concern, ESEA Title
V-A wasrecently amended (by the NCLBA) to require parti ci pating statesto prepare,
and submit to ED, annua summaries of “how assistance under this part is
contributing toward improving student academic achievement or improving the
quality of education for students’ (Section 5122(a)(2)).

Other Pre-NCLBA Flexibility Authorities

Finally, a number of additional provisions were initially adopted in the years
preceding enactment of the NCLBA which are sometimes cited as providing
increased flexibility to states and LEAS. These are not discussed in detail here
because their potential impact is substantially more margina than those of the
flexibility authorities described above, and/or their impact is primarily in the area of
administrative conveniencefor SEAsor LEAs. Theseadditional formsof flexibility
include authority for consolidated SEA or LEA applications, plans, or reports for a
number of ESEA and related programs; and authority to consolidate certain funds
used for SEA or LEA administration of federal programs. These authorities are
provided currently in Parts B and C of ESEA Title IX.
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New Flexibility Authorities Adopted in the
No Child Left Behind Act of 2001

The No Child Left Behind Act of 2001 (NCLBA), signed into law on January
8, 2002 (P.L. 107-110), contains a number of new flexibility authorities for ESEA
programs, which are described below. The NCLBA also expanded and/or extended
certain forms of flexibility which had been initiated earlier, such as lowering the
eigibility threshold of ESEA Title I-A schoolwide programs; these NCLBA
amendments were discussed above.

Transferability Authority

Title VI, Part A, Subpart 2 of the ESEA, as amended by the NCLBA, allows
most LEAsto transfer up to 50% of their formulagrantsamong four ESEA programs
— Teacher and Principal Training and Recruiting Fund (Titlel1-A), Stateand Local
Technology Grants (Title I1-D-1), Safe and Drug Free Schools and Communities
(Title1V-A-1), and the Innovative Programs Block Grant (TitleV-A). The affected
shares of funds may aso be transferred into, but not from, ESEA Title I-A. LEAS
which have been identified as failing to meet state adequate yearly progress (AY P)
requirements will be ableto transfer only 30% of their grants under these programs,
and only to activitiesintended to addressthefailureto meet AY P standards. Further,
according to guidance from ED, LEAS subject to corrective actions under Title I-A
may not exercise this authority at all.

Statesmay transfer up to 50% of therelatively limited amount of program funds
over which they have authority, except for administrative funds, among thefirst four
of these programs plus the 21% Century Community Learning Centers program.
Thus, states could not transfer either any of the fundsthey are required to suballocate
to LEAs or funds reserved for state administration, so the significance of this
transferability authority for statesislimited.

The overal scale of the programs subject to this authority is moderately
significant — the FY 2002 appropriations for the four programs subject to LEA
transferability authority total $4.4 billion. The transferability authority is relatively
simpleand straightforward; itisavailableto most LEAswithout the need for specific
application or approval (although state or LEA plans must be modified to reflect the
transfers, and LEAs must inform their SEA). Further, the range of purposes for
which transferred funds might be used is especially wide, given that one of the
programs into which funds could be shifted isthe Innovative Programs block grant.
Nevertheless, al program requirements would continue to apply to the transferred
funds, including any requirements regarding shares of program funds which must or
maly be used for specified purposes; and all of the affected programswould continue

2 For a discussion of ESEA Title I-A adequate yearly progress and corrective action
requirements, see CRS Report RL 31487, Education for the Disadvantaged: Overview of
ESEATitlel-A Amendments Under the No Child Left Behind Act, by Wayne Riddle. p. 5-7.
The ED guidance specifying that LEAsidentified for corrective action may not transfer any
fundsis contained in the document, Draft Guidance on the Transferability Authority found
at: [http://www.ed.gov/flexibility/#transguid].
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to exist in places where the authority is exercised, since no state or LEA could
transfer more than 50% of its funds out of any program.

State and Local Flexibility Demonstration Program

State-Flex. Under a new State and Local Flexibility Demonstration Act
(ESEA Title VI, Part A, Subpart 3), up to seven states, selected on a competitive
basis after peer review, may be authorized to consolidate all of their state
administration and state activity funds under the Education for the Disadvantaged
(Title I-A), Reading First (Title I-B-1), Even Start (Title I-B-3), Teacher and
Principal Training and Recruiting Fund (Title 11-A), State and Loca Technology
Grants (Titlel1-D-1), Safe and Drug Free Schools and Communities (Title IV-A-1),
21% Century Community Learning Centers (Title IV-B), and Innovative Programs
block grant (Title V-A) programs. Under this “State-Flex” authority, the
consolidated funds can be used for any purpose authorized under any ESEA program
(i.e, not just the activities authorized by the programs whose funds may be
consolidated). The schedule for competition for this authority is discussed below,
following a discussion of the related Local-Flex authority.

This authority will be granted to states for a period of 5 years; states will lose
theauthority if they fail to meet state AY P requirementsfor 2 consecutiveyears. ED
may also terminate the authority at any time if astate failsto comply with the terms
of the flexibility authority. On the other hand, if al of the requirements associated
with thisauthority have been met at the end of 5 years, the authority isto berenewed.

Each of the selected states is to enter into local performance agreements with
between 4 and 10 LEAS; at |east one-half of these LEAs must have school-age child
poverty rates of 20% or more (slightly above the national average of approximately
18%). These LEAs may consolidate funds under the provisions of the local
flexibility authority described below. These LEAswould berequiredtoaigntheuse
of the funds they consolidate under this authority with the state’ s uses of the funds
which it consolidates. In addition, participating states may specify the purposes for
which all LEAs in the state use the funds they receive under the ESEA Title V-A
Innovative Programsblock grant. Thisisin contrast to thegeneral rule, noted above,
that LEAs may use Title V-A funds for whatever purpose they choose (among the
wide range of purposes authorized in Title V-A).

On Oct. 28, 2003, it was announced that the first State-Flex authority had been
granted — to Florida. Florida's State-Flex plan includes local performance
agreements with 8 LEAs— the Broward, Escambia, Hillsborough, Jefferson, Lake,
Marion, Putnam, and Volusia county school districts — which now receive Local-
Flex authority, as described below.

Local-Flex. Under acompanion “Local-Flex” authority, up to 80 LEAs™ (no
more than three per state initialy), plus the 4-10 LEAS per state which enter into

2 Note: Section 6133 providesthat single-LEA states (and entities treated as if they were
statesunder the ESEA ) — whichwouldincludethe District of Columbia, Hawaii and Puerto
Rico— are only eligible for the state flexibility authority, not the separate L EA authority.
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agreements under the state flexibility demonstration above, will be alowed to
consolidateall of their fundsunder the Teacher and Principal Trainingand Recruiting
Fund (Titlel1-A), State and Local Technology Grants (Title 11-D-1), Safe and Drug
Free Schoolsand Communities(TitleV-A-1), and Innovative Programs block grant
(Title V-A) programs, and to use these funds for any purpose authorized under any
ESEA program. LEAS may use no more than 4% of the consolidated funds for
administration. The authority will be granted for aperiod of 5 years, LEAswill lose
the authority if they fail to meet state AY P requirements for 2 consecutive years, or
if they fail to comply with the requirements of the flexibility agreement. If LEAS
meet the goal s established in their agreements, their authority would be renewed for
another 5-year term.

Under both the state and local flexibility demonstration programs, a limited
number of specified types of requirements — including those regarding civil rights,
fiscal accountability (particularly the requirement that funds be used only to
supplement, and not supplant, non-federal funds), and equitable participation by
private school pupils and teachers — may not be waived. Participating states and
LEAsmust also prepare and widely disseminate annual reports on how consolidated
fundsareused under thisauthority. However, program requirementsother than those
specified would not apply to the consolidated funds.

Competition Schedule. ED has attempted to avoid potential conflicts
between the State-Flex and Local-Flex authorities — especialy the provision that
Local-Flex authority granted directly by ED islimited to LEAsin states which have
not been granted State-Flex authority — through effortsto coordinate the schedules
and procedures for states applying for State-Flex authority and LEAS applying
directly to ED for Local-Flex authority.

ED established a procedure whereby states could first signal their intention to
apply for State-Flex authority, and LEAS in those states would be precluded from
applying to ED for Local-Flex authority, at least in an initial round of competition.
States were given until May 8, 2002, to inform ED of their intention to apply for
State-Flex,?? and ED announced that 11 states did s0.?* The purpose of this early
notification procedure was to identify states in which LEASs could apply directly to
ED for Local-Flex authority — i.e., the states other than these 11. LEAsinthe 11

2 Note: States which did not notify ED by May 8, 2002, of their intention to apply for
State-Flex authority were not precluded from competing for State-Flex authority later..
However, such states (i.e., states which ultimately apply but did not inform ED of their
intention by May 8, 2002) could not prevent their LEAsfrom applying directly to ED inthe
initial round of competition for L ocal-Flex authority, which was conducted between July 19
and December 6, 2002. If a state were to compete for State-Flex authority without having
notified ED of itsintention by May 8, 2002, and one or more LEAs in the state had in the
meantime been granted Local-Flex authority directly by ED, then the state would have
needed to secure agreement from the LEA(S) to incorporate the LEA plan(s) into its state
plan for activities under this authority.

2 The states are Alabama, Arizona, Colorado, Delaware, Florida, I1linois, Massachusetts,
Nebraska, Pennsylvania, Tennessee, and Texas. North Carolinawas originally includedin
this group, but according to a September 17, 2002, Federal Register notice, that state no
longer intends to apply for State-Flex.
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identified states which desire to participate in Local-Flex will be required to apply
to their SEA for this authority, if the state successfully competes for State-Flex
authority; if the state does not receive State-Flex authority, the LEAsmay be ableto
apply to ED for Local-Flex authority in a second round of competition.

A competitionfor Local-Flex authority, limited to LEAsin stateswhich had not
notified ED of their intention to apply for State-Flex authority, was announced
through Federal Register notices on July 19 and September 17, 2002, with
applications to be submitted by December 6, 2002. Applications were to include
baseline data on pupil achievement, specific and measurable educational goals, and
strategies for meeting both those goals and the general purposes of the programs
whose funds would be consolidated under this authority. On Nov. 6, 2003, ED
announced that the Seattle, Washington LEA has been granted L ocal-Flex authority
asaresult of thiscompetition. In addition, as noted above, 8 LEAsin Florida have
received Local-Flex authority as part of the state’ ssuccessful State-Flex application.

On October 11, 2002, ED published in the Federal Register (page 63394) a
notice announcing an initial competition through which up to 4 states would be
granted Sate-Flex authority. Additional State-Flex states (a maximum of 3-7,
depending on the number selected in thefirst round of competition) may be selected
in a later competition. In this initial competition for State-Flex authority,
applications were to be submitted by January 17, 2003. States were required to
submit, inadditiontotheir AY P definitions, baseline academic achievement dataand
LEA achievement profiles, 5-year plans for using this authority, and proposed
performance agreements with LEAS (including strategies for meeting measurable
goalsand the general purposes of the consolidated programs). Applicant stateswere
to be selected on the basis of their level of need for State-Flex authority and local
performance agreements, the quality of their strategies for meeting AY P standards,
the quality of their management plans, and adequacy of resourcesto meet their goals.
The application notice al so emphasized arequirement that students attending private
schoolsmust be given the opportunity to participate equitably in educational services
provided with funds consolidated under the State-Flex authority and related local
performance agreements. As mentioned earlier, thus far one state, Florida, has
received State-Flex authority through thisinitial competition.

Comparison With Other Flexibility Authorities in the No Child Left
Behind Act. In comparison to the transferability authority described earlier, these
state and local flexibility demonstration authorities are relatively broad, since all of
the funds under the affected programs may be involved, the funds may be used for
any purpose authorized under any ESEA program (including the exceptionally wide
range of activities authorized under Title V-A), and only a comparatively small
number of specified program requirements apply to the use of these funds. At the
same time, the scope is more narrow in the sense that only a maximum of seven
states (and 4-10 LEAs in each of these), plus up to 80 LEAS in other states, may
participate. However, given thetremendousvariationinthesize of statesand LEAS,
even thislimited number of states and LEAs* may involve a substantial proportion

24 The maximum number of participating LEAs— 150 — would constitute only 1% of the
(continued...)
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of the Nation’s pupils depending on which particular states and LEAS successfully
compete for this opportunity.

The scope of the State-Flex authority in particular is somewhat limited in at
least two respects. First, athough state administration funds may be used for other
purposes under this authority, states are still responsible for meeting their
administrative responsibilities under each program. Second, for many of these
programs, the overall share of fundswhich may be used for state administration plus
state-level activities is relatively small, and it is smallest for the largest affected
program. Thisrelevant shareof statetotal grantsvariesfrom 1% for ESEA Titlel-A,
by far thelargest program involved, to ahigh of 26.5% under the Safe and Drug-Free
Schools and Communities program. However, participating states would also be
given substantial influence over the use of funds consolidated by the 4-10 LEAswith
local performance agreements, and over the use of Innovative Programs block grant
fundsin all of the state’s LEAS.

In some respects, participating LEASsin the state demonstration program might
have diminished flexibility, because their use of consolidated funds must be aligned
with the state use of funds which they may consolidate, and because of the authority
given to participating states to specify LEA use of Title V-A funds. Finaly, the
inclusion of the ESEA Title V-A Innovative Programs block grant in the Local-Flex
authority (i.e., in states which do not participate in State-Flex) is of limited
significance in the sense that those funds may aready be used for an exceptionally
wide range of activities.

Comparison With State and Local Flexibility Authorities in Earlier
Senate- and House-Passed Versions of H.R. 1. Itisinstructiveto compare
the State-Flex and Local-Flex authority with flexibility authorities which were
contained in the earlier House- and Senate-passed versionsof H.R. 1, thelegidlation
which was enacted asthe NCLBA. Thefinal provisionsarein most respectssimilar
to language in the House version of H.R. 1 authorizing local flexibility
demonstrationsin up to 100 LEAS, but may be contrasted with a broader state and
local flexibility/performance agreement authority which was contained in the Senate
version of H.R. 1. Even though the Senate program was not included in the final
legidlation, it is worthy of mention because of the amount of debate it stimulated
during Senate and conference committee consideration of this legislation.®

Overal, theflexibility/performance agreement provisions of the Senate-passed
version of H.R. 1 would have provided significantly greater flexibility than the
enacted State-Flex and Local-Flex authorities, in return for at least marginally
increased outcome accountability. At the same time, all of these authorities are

2 (...continued)

approximately 15,000 regular LEAs in the Nation. However, if most of the LEAS
participating in Local-Flex were relatively large, they could constitute a substantial share
of total enrolled pupilsin the Nation.

% For adiscussion of the flexibility authoritiesin the Senate- and House-passed versions of
H.R. 1, see CRS Report RL30835, Elementary and Secondary Education: Accountability
and Flexibility in Federal Aid Proposals, by Wayne Riddle.
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substantially morelimited than optional performance agreement/grant consolidation
proposals considered, but not enacted, during the preceding (106™) Congress.®

Thescopeof theH.R. 1/Senateflexibility/performance agreement authority was
the samein terms of the maximum number of participating states (seven), and more
narrow in number of LEAs in other states (25), which could participate. The types
of program requirements (e.g., civil rights, fiscal accountability) which continued to
apply to the use of consolidated funds was similar. However, the range of ESEA
programs subject to the flexibility authority was much more broad and involved
substantially higher level sof funding, incorporating most state-administered formula
grant programs authorized by the ESEA, including such programsas Titlel-A grants
for Education of the Disadvantaged,? and Bilingual/Immigrant Education. Aswith
State-Flex and Local-Flex, funds could be used for activities authorized under any
of the combined programs, including the exceptionally wide range of authorized
activities under the Innovative Programs block grant. Under the performance
agreement authority, participating states could in general have reallocated funds
under all of the affected programs among and within LEAs as long as the resulting
allocations targeted funds on concentrations of poor children at |east as well asthe
statutory formulas; State-Flex provides no similar authority to reallocate funds
among LEAs.

Theadditional el ement of outcome accountability required of participating states
and LEAs under the Senate version of H.R. 1 isthat they would have been required
to exceed AYP goals by a statistically significant amount. This would mean that
achievement gains in excess of those required under state AY P standards must be
sufficiently large that they are unlikely to have resulted from random variationsin
pupil achievement scores. While statistically significant, such an amount would not
necessarily be large, especially in a state or LEA with alarge pupil population.

Major Cross-Cutting Issues Regarding
Special Forms of Flexibility in
Federal K-12 Education Programs

This report concludes with an analysis of selected cross-cutting issues which
have arisen with respect to the special forms of flexibility described above. We
introducethistopic with abrief review of the common themes of both the new forms
of flexibility included in the NCLBA, and the specia flexibility authorities enacted
previously. In genera, these flexibility authorities exhibit the following
characteristics:

% See CRS Report RL30393, “ Academic Achievement for All Act (Sraight A's Act)” —
Background and Analysis, by Wayne Riddle.

% Most requirementsregarding usesof fundsin Titlel-A schoolwideand targeted assi stance
programswould have continued to apply (withtheschoolwideeligibility percentagereduced
to 35%), as would the Title I-A requirements regarding standards, assessments,
accountability, and parental involvement.
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e They increase the ability of states and/or LEAS to use federal aid
funds more thoroughly in accordance with their own priorities —
which may or may not be consistent with federal priorities — than
would otherwise be possible.

e Each of the special flexibility authoritiesis significantly limited in
terms of the number of states and LEAs which may participate, the
number and size of the ESEA and related programs affected, and/or
the range of program requirements which may be waived.

e With the major exceptions of the transferability authority, the
Innovative Programs block grant, and Title I-A schoolwide
programs, states and/or LEASs are allowed to waive a variety of
federa program requirements in return for some degree of
accountability based on pupil achievement outcomes. However, the
outcome accountability requirements are essentially just increased
attention to, and/or consequencesrel ated to, outcome accountability
requirements which are applicable to all states and LEAs
participating in Title I-A and other ESEA programs.

e These specia flexibility authorities, particularly those enacted as
part of the NCLBA, have been adopted in a policy context of
substantially increased accountability requirements and authorized
degrees of flexibility in general for the ESEA and related federal
programs.

e Theflexibility authoritiesoftenincludeavariety of requirementsfor
regular reporting on ways in which the authorities have been used,
and the impact of increased flexibility on pupil achievement.
However, for flexibility authorities enacted before the NCLBA,
relatively little information has been compiled or published on the
uses of the flexibility authority, and there is limited information
regarding the impact of special forms of flexibility on pupil
achievement.

Selected cross-cutting issues associated with these and other common
characteristics of special flexibility authorities are discussed below.

How Significant Are the Degrees of Flexibility
Allowed Under These Authorities?

The current flexibility authorities arerestricted in many important respects, and
it may be guestioned whether they address the primary concerns of statesand LEAS
about restrictionsontheuse of federal fundsor administrative burdensaccompanying
participationinfederal programs. Whilebroadintermsof the potential usesof funds
and federal programs covered, the ESEA Title I-A schoolwide program authority is
limited to the school level, and only schools with low-income pupil rates somewhat
above average may generally qualify. Further, as noted earlier, the significance of
this authority with respect to programs other than Title I-A is quite limited. The
Secretarial case-by-casewaiver authoritiesare limited by the necessity of submitting
individual requests to the U.S. Secretary of Education. In most cases, LEAs must
similarly apply to their SEAsfor waiversunder the Ed-Flex authority. While almost
all statesand LEA smay exercisethefund transferability authority, nonemay transfer
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more than 50% of the funds received under any program, and therefore all of the
requirements associated with participating in any of the affected programs must till
be met. The rural LEA flexibility authority is available to only a select group of
exceptionally low-enrollment LEAS.

In addition, the amount of funds subject to State-Flex authority islimited, and
only seven states may participate. Local-Flex authority affects only alimited range
of programs and is available in a maximum of only 80 LEAs plus 28-70 LEAsin
State-Flex states. The limited increase in flexibility provided by these authorities
may be associated with the low rate of participation thusfar (one state and 9 LEAS).

Most importantly, there are several types of requirements which cannot be
waived under any of theseauthorities, including thoseinvolving fiscal accountability,
participation by private school pupilsand staff, or theincreasingly important ESEA
Title I-A requirements regarding standards, assessments, and school/LEA
accountability for pupil achievement. It is noteworthy that many of the flexibility
authorities do not include the largest ESEA program, Title I-A, and none of them
would allow states to reallocate funds among LEAS.

Further, the authors of a 1999 General Accounting Office (GAO) report
(Elementary and Secondary Education: Ed-Flex Sates Vary in Implementation of
Waiver Process. HEHS-99-17) found that theflexibility authoritiesenacted as of that
time do not address the main regulatory burdens of states and LEAS, which are
associated with the IDEA, the Americans with Disabilities Act, child nutrition
program administration, and environmental requirements(e.g., underground storage
tanksand asbestosremoval). AccordingtothisGAO report, SEA staff in somestates
think Ed-Flex is of limited value because of the relatively few programs and
regquirements that may be waived. In contrast, SEA staff in other states think its
useful ness extends beyond specific use of the authority, through creating a*climate
that encouragesinnovation and flexibility.” These remarkswould apply also to the
new authorities enacted in 2001 and 2002.

Finally, itissignificant that these authorities have been adopted during a period
when “regular” federal program requirements have become moreflexiblein several
important respects. For programs such as ESEA Title I-A, the increased emphasis
on outcome accountability beginning in 1994 has been accompanied by generally
increased flexibility for al LEAsand school sin determining how funds may be used,
especialy in the schoolwide programs which are rapidly becoming the dominant
servicemodefor thisprogram. The NCLBA consolidated major groupsof programs
related to teachers and educational technology, giving states and LEAs substantially
greater flexibility in deciding how to use these funds. In this context, the additional
flexibility provided by the special authorities described above seems relatively
marginal in many respects.
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For What Purposes Have Special Flexibility Authorities
Been Used in the Past, and Is There Evidence That
These Have Resulted in Increased Pupil Performance
or Had Other Major Impacts?

Proponents of increased flexibility in federal education programs often argue
that waivers can remove federal regulatory barriersto local educational reform and
initiative. Information isnot yet available on the use of the new forms of flexibility
authorized under the NCLBA, as these are just beginning to be implemented.
However, available information on waivers granted under pre-NCLBA authorities
indicatesthat they have been used for relatively few purposes, at | east some of which
are not clearly related to innovation or reform. In addition, severa of the
requirementswhich werefrequently waived in the past have been eliminated or made
lessrestrictive for all states and LEAs by the NCLBA.

Secretarial waivers, Ed-Flex and other pre-NCLBA flexibility authoritiesduring
the mid- to late-1990s have been most often used thus far to waive the following
requirements. (1) the minimum low-income pupil percentage threshold for ESEA
Title I-A schoolwide program eligibility (especially before this was reduced under
theNCLBA); (2) within-LEA targeting of TitleI-A fundson school swith the highest
number or percentage of pupilsfromlow-incomefamilies; (3) deadlinesfor adoption
and implementation of standards and assessments under ESEA Title I-A; and (4) a
series of limitations on the use of funds under two pre-NCLBA programsrelated to
teacher recruitment and training — the Class Size Reduction (CSR) and Eisenhower
Professional Development Programs.?® Each of these categoriesis briefly discussed
below.

While schoolwide programs offer a great deal of flexibility to use funds under
not only Title I-A but also most other federal programs in ways that might not
ordinarily be alowed, it has been questioned whether schools with relatively low
percentages of their pupils from low-income families should be granted this
authority. If schoolswith relatively low poverty rates receive permission to operate
schoolwide programs, the scope of these programs might be limited (since the size
of aschool’s Title I-A grant is based on its number of children from low-income
families), and it would be difficult for such a modest program to have a significant
schoolwide impact. Further, no systematic evidence is available that schoolwide
programs are more effective than more traditional “targeted assistance” Title I-A
programs in improving the education of disadvantaged pupils.

The use of waiversto maintain or expand the number of schools participating
in Title I-A would tend to disperse Title I-A funds among an increased number of
relatively low-poverty schools, reducing the concentration of funds on high poverty
schools. As noted above, Ed-Flex places restrictions on, but does not prohibit,
waivers regarding ESEA Title I-A school selection.

8 See, for example, Waivers: Flexibility to Achieve High Standards at: [ http://www.ed.gov/
flexibility/Waivers99/]; and the Notice of Waivers Granted, Federal Register. May 2, 2000.



CRS-26

Theuseof waiversto delay meeting deadlinesfor implementing ESEA Titlel-A
standard and assessment requirements arguably undercuts the most substantial pre-
NCLBA outcome accountability requirement. This increasing important aspect of
federal requirementsis discussed further below.

With respect to the CSR and Eisenhower programs, LEAs and states frequently
requested the waiver of requirementsintended to: focus teacher hiring on the early
elementary grades; require small LEAsto form consortiaif their CSR grantsweretoo
small to pay the salary of a new teacher; assure that minimum shares of teacher
training funds would be used to support instruction in the subject areas of
mathematics and science; or to limit the share of CSR funds used for professional
devel opment (as opposed to hiring new teachers). Such waivers appear generally to
have been requested to accommodate relatively strict and specific limitations on the
use of fundsto varying local conditions.

Following enactment of the NCLBA, some of these formerly common uses of
Ed-Flex and other pre-NCLBA flexibility authorities are no longer asrelevant asin
the past. Asnoted earlier, the NCLBA lowered the schoolwide program dligibility
threshold to 40% of pupils from low-income families nationwide (although some
may still seek Ed-Flex or Secretarial waivers for schools below 40% to conduct
schoolwide programs). The CSR and Eisenhower programs were consolidated into
abroader and more flexible ESEA Title Il program supporting teacher and principal
recruitment and training.

Nevertheless, until post-NCLBA data become available, these earlier reports
providetheonly availableinformation on how statesand L EAshaveattempted to use
similar authoritiesin the past. Whileit isdifficult to project future activities based
on thispast experience, it would seem likely that statesand LEA s may attempt to use
these authorities, to the extent allowed under the numerous constraints, to increase
their ability to use TitleI-A funds on a schoolwide basis and in a maximum number
of schools, andto avoid explicit constraints on the use of fundsunder other programs
whenever possible. It might also be projected, based on past experience, that states
and LEA swould seek when possibleto obtain waiversto postponeimplementing the
numerous ESEA Title I-A requirements regarding standards, assessments, and
accountability which have been expanded under the NCLBA, athough the extent to
which they might be able to obtain such waivers may be limited.

# The NCLBA established a deadline (April 8, 2002), after which states could no longer
apply for waivers of the Title I-A standard and assessment requirements adopted in 1994.
Thisprohibition doesnot apply to new requirementsin thisareaadopted under the NCLBA.
Nevertheless, a“policy letter” dated February 15, 2002, from U.S. Secretary of Education
Roderick Paigeto the Chief State School Officers[www.ed.gov/News/L etters/010115.html],
includesthe statement “ Consistent with the spirit of these provisions and with the principle
that requirements should not bewaived if doing so would undermine the intent and purpose
of the law, we do not intend to waive fundamental requirements on standards, assessments,
adequate yearly progress, and accountability in the new law” (i.e., the NCLBA). For a
discussion of Title I-A standard and assessment requirements first adopted in 1994 versus
those initiated under the NCLBA, see CRS Report RL31407, Educational Testing:
Implementation of ESEA Title I-A Requirements Under the No Child Left Behind Act, by
Wayne C. Riddle.
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Impact of Past Waivers. Regarding the impact of waivers on pupil
achievement or other outcomes, only limited information has been made available
with respect to waivers granted under the preeNCLBA authorities. While states
which received Ed-Flex authority have been required to submit annual reportsto ED
on waiversgranted and their impact, the information reported by the original 12 Ed-
Flex states (under the pre-P.L. 106-25 authority) was of limited value, and no reports
have yet been released on the actual purposes of waivers or their effects in states
under the Ed-Flex authority enacted in 1999.%* Anecdotal information on the
achievement effects of a number of Ed-Flex and Secretarial waivers in a limited
number of LEAswasincluded in a1999 ED report.** Theinformation in thisreport
was primarily limited to whether affected LEASs or schools met state AY P standards
in effect at the time.

At the same time, supporters of special flexibility authorities often point to
broader forms of evidence of their impact on state and local public education
systems. Theseargumentsarereflectedina1998 ED report on Ed-Flex,* theauthors
of which concluded that Ed-Flex authority has supported standards-based reformin
the affected states in three major ways:

e Ed-Flex“facilitatesthe coordination of programsand strengthensthe
planning process,” by encouraging LEAs and schools to develop
instructional programswithout regard to the perceived constrai ntsof
many standard federal or state program requirements.

e Ed-Flex “provides the opportunity for States to streamline the
administration of programs’ by reducing paperwork deemed
unessential to meeting basic purposes of federal programs.

e Ed-Flex “supports the use of resourcesin away that can, together
with the implementation of standards-based approaches, lead to
increased student achievement and reduction in the gap in
achievement between different populations” by shifting oversight
focus away from inputs or procedures and toward outcomes.

Availability and Dissemination of Information on Use and Impact of
Special Flexibility Authorities. Given the limited amount of data showing
improved pupil achievement outcomes in states, LEAS, or schools to which special
forms of flexibility have been granted, the conclusions by ED (immediately above)
should presumably be considered to be tentative. Thisisrelated to afinal aspect of
this set of issues: Wll sufficient information be available on the use of special
flexibility authorities, and their effects on pupil achievement, to make it possible to
analyze or judge their benefits and impact?

% See 2001 Report to Congress on the Implementation of the Education Flexibility
Partnership Act of 1999, July 25, 2001.

3 Waivers. Flexibility to Achieve High Standards at: [http://www.ed.gov/flexibility/
Waiverso9/].

%2 Goals 2000: Reforming Education to Improve Sudent Achievement, Appendix B. April
30, 1998.
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Asmentioned earlier, whilethe statutes authorizing several forms of flexibility
include significant requirementsfor reporting to and by ED on the use of waiversand
other special authorities, and the pupil achievement and other effects of these
activities, little relevant information has been disseminated by ED. Effortsby ED to
compile and publish information on the use of waiver or other specia flexibility
authorities seem to have been a priority only infrequently, primarily limited to the
period just preceding congressional consideration of the Ed-Flex legislationin 1999
(P.L. 106-25). Thismakesit difficult to evaluate the significance, advantages, and
disadvantages of these flexibility authorities. It remains to be seen whether this
pattern will change as the new authoritiesin the NCLBA are implemented.

Are the Outcome Accountability Requirements
Consistent with the Increased Flexibility
Provided under These Authorities?

A basic question regarding all specia forms of flexibility is whether the
increased emphasi s on outcomeswhich istypically associated with them — whether
or not such additional outcome requirements are substantial — is an adequate
substitute for other forms of accountability requirements, such asrequired targeting
of serviceson priority activitiesor high need pupil groups, which may be diminished
through the grant of flexibility.

In general, the outcome accountability requirements associated with either
obtaining or maintaining the special flexibility authorities in this report are a
combination of: (a) goals established by the states and LEASs themselves, either in
theimplementation of programs such as Ed-Flex or in competing for (and ultimately
implementing) State-Flex or Local-Flex authority; and (b) meeting the state-
established adequate yearly progress (AY P) requirements under ESEA Titlel-A. In
some cases, such as the Innovative Programs block grant or Title I-A schoolwide
programs, thereisno direct linkage between the flexibility authority and any form of
outcome accountability.®

Regarding (a) above, themost substantial evidenceiscontainedinarecent GAO
study,* whichfound that statesgranted Ed-Flex authority under theoriginal (pre-P.L.
106-25) legidation differed substantially in the clarity and specificity of their
outcome goals related to the granting of waivers. Five of the original 12 Ed-Flex
states had set no specific objectivesat al for LEAsor schoolsbeing granted waivers,
and only one of the states had established outcome objectives that were specifically
linked to the LEAS, schools, and pupils affected by the waivers. The GAO study
further concluded that ED oversight of Ed-Flex implementation by the states was
limited, involving mostly the collection of annual reportsfrom the stateswith highly
varying degrees of detail in the information they provide.

% Like dl schools participating in Title I-A, schoolwide programs must meet AYP
standards, but their eligibility to operate as a schoolwide program is not dependent on
meeting the AY P requirements.

% Elementary and Secondary Education: Ed-Flex StatesVary in Implementation of Waiver
Process. HEHS-99-17.
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If such practices continue, then the most significant (and the only concrete)
outcome accountability requirement associated with any of the special flexibility
authoritiesis (b) above — meeting AY P requirements. Thus, the current flexibility
authorities do not actually require substantial additional outcome accountability for
participating LEAs and states— i.e., accountability for pupil outcomes beyond that
which is applicable to all other states and LEASs participating in Title I-A and other
ESEA programs. Instead, they place increased emphasis on, attention to, and
consequences for failing to meet, generally applicable outcome accountability
reguirements.

Whilethisoutcomerequirement isnot an additional one, incomparisonto states
and LEAs which do not receive specia flexibility authority, it may nevertheless be
substantial, as states implement the AYP and related requirements under the
NCLBA.* While all schools, LEAs, and states are required to meet these
regquirements, and are to face a variety of consequences if they fail to do so, those
with specia flexibility authority would have an additional incentive to meet the
requirements (i.e., to maintain their eligibility to exercise the flexibility authority),
and an additional negative consequence of failing to do so.

While limited, such an enhancement of outcome accountability requirements
may be consistent with the nature of the special flexibility authorities described in
this report. In many respects, both the additional flexibility and the increased
outcome accountability are quite limited. At the same time, these provisions take
effect in the context of recent legislation, particularly the NCLBA, which
substantially expandsboth outcome accountability requirementsand, at | east in some
major respects, flexibility in the use of federal aid funds for all states, LEAS, and
schools, whether or not they have been granted one of the specia flexibility
authorities described in this report.®

Finally, some proponents of high degrees of state and local flexibility inthe use
of federal K-12 education aid funds often argue that no increase in outcome or other
accountability requirements is necessary to justify the granting of special forms of
flexibility. To such proponents, increasing the ability of states and LEAS to use
federal funds for purposes which they deem to be most appropriate and effectiveis
sufficient justification for such policies, and ismost likely to lead to improved pupil
outcomes.

At the same time, critics of these authorities might argue that there is no
justification for granting special forms of flexibility in return for little or nothing
more than the same outcome accountability requirements which are applicable to
states, LEAS, and schools which have not been granted such authority. Such critics
often defend the full range of generally applicable accountability requirements as

% For adiscussion of the AY P and other ESEA Title-A accountability requirements under
the NCLBA, see CRS Report RL31487, Education for the Disadvantaged: Overview of
ESEA Title I-A Amendments Under the No Child Left Behind Act, by Wayne Riddle.

% For an overview of the accountability, flexibility, and other provisions of the NCLBA
overall, see CRS Report RL31284, K-12 Education: Highlightsof the No Child Left Behind
Act of 2001 (P.L.107-110), coordinated by Wayne Riddle.
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embodying important national priorities, and are concerned that special flexibility
authorities not only have insufficient accountability provisions, but have been used
thus far largely for purposes that have not been proven to increase program
effectiveness.



