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Highway Rights of Way on Public Lands:
R.S. 2477 and Disclaimers of Interest

Summary

A succinct provision in an 1866 statute known as“R.S. 2477" granted rights of
way across unreserved federal lands for “the construction of highways.” The
provision was repealed in 1976 by the Federal Land Policy and Management Act
(FLPMA), an act that also protected valid rights of way already established by that
time. What definitions, criteria, and law should be applied to confirm or validate
these R.S. 2477 rights of way has been controversial. The issues are important to
states and communities whose highway systems are affected. The issues are also
important because the rights of way may run either through undeveloped federal
landsthat might otherwise qualify for wilderness designation or acrosslandsthat are
now private or within federal reserves (such asparksor national forests) created after
the highways might have been established.

Section 315 of FLPMA authorizes the Secretary of the Interior to issue a
“disclaimer of interest” if an interest or interests of the United States in lands has
“terminated by operation of law or isotherwiseinvalid.” A disclaimerisarecordable
document that can help remove acloud from land title because it has the same effect
asif the United States had conveyed the interest in question. The Department of the
Interior has finalized amendments to existing regulations on disclaimers of interest
that allow states, state political subdivisions, and othersto apply for disclaimersthat
previously were time-barred. A recent Memorandum of Understanding (MOU)
between Utah and the Department of the Interior establishes an “acknowledgment
process’ whereby R.S. 2477 rights of way on certain federal lands can be validated
and a disclaimer to them issued by the United States. Several other states have
requested negotiations to develop MOUs regarding R.S. 2477 rights of way.

The disclaimer regulation changes are controversial for many reasons; one of
which isthat Congressin 8§ 108 of P.L. 104-208 prohibited regulations “pertaining
to” R.S. 2477 from becoming effective without Congressional approval. The use of
disclaimersto acknowledgeR.S. 2477 rightsof way isalso controversia becausethe
criteriathat will be used to determine the validity of asserted R.S. 2477 claims are
not set out, and without clearly stated criteria and standards, it is not clear whether
the terms of § 315 have been met — whether a disclaimable interest of the United
States hasterminated or not. Most agreethat aresolution of R.S. 2477 validity issues
is desirable, but there is disagreement on standards and on whether and how the
Congress and the courts should beinvolved. H.R. 1639 in the 108" Congresswould
authorize a process for determining the validity of R.S. 2477 claims and define
crucia terms for those determinations. A House-passed amendment to FY 2004
Interior and Related Agencies Appropriations (H.R. 2691) would have prohibited
implementation of the disclaimer regulation amendments in certain federal
conservation areas, but was removed in conference. This report reviews the
disclaimer provision of § 315 of FLPMA, the Utah MOU, the R.S. 2477 grant to
construct highways and interpretation of it, the relationship of the new disclaimer
regulations to that statute and to the statutory prohibition against rules that “ pertain
to” R.S. 2477, and H.R. 1639. It will be updated as events warrant; see CRS Report
RS21402 for information on recent events.
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Highway Rights of Way on Public Lands:
R.S. 2477 and Disclaimers of Interest

Introduction

A succinct provision in an 1866 statute known as“R.S. 2477" granted rights of
waly across unreserved federal public lands:

And beit further enacted, That the right of way for the construction of highways
over public lands, not reserved for public uses, is hereby granted.*

This provision was repeded in 1976 by the Federal Land Policy and
Management Act (FLPMA), an act that al so protected valid rights of way established
by that time. What definitions, criteria, and law should be applied to confirm or
validate the existence of these pre-1976 R.S. 2477 rights of way has been
controversial for over adecade. Theissues areimportant to states and communities
whose highway systemsare affected. Also, therightsof way may run either through
undeveloped federal lands that might otherwise qualify for wilderness designation
or across lands that are now private or within federal reserves (such as parks or
national forests) created after the highways might have been established.

Many such rights of way have not been controversial becausetheir construction
and acceptance ashighwayswasclear. Other asserted rights of way are controversial
either because their timely completion is not clear, the standards by which their
validity should be determined are debatable, or because of thelocation of the asserted
rights of way. The potential impacts of claimed R.S. 2477 rights of way on the
management of federal and non-federal lands and on state road systems could be
significant.? Validated roads could continue across private lands aswell, possibly to
the surprise of current landowners.® Still other rights of way may threaten water

L Act of July 26, 1866, ch. 262, 14 Stat. 251, R.S. 2477, later codified until repeal at 43
U.S.C. §932.

2 A Colorado committee of counties reportedly has indicated that thousands of miles of
rights of way should be claimed across over a million acres of federal lands, including
national parks, monuments, wilderness areas, and Indian reservations. DENVER POST,
August 3, 2003, at B-08. This article also asserts that the roads on federal lands would
continue acrosslandsthat arenow privatelands. Another articleindicatesthat rightsof way
would be claimed in Dinosaur National Monument, Browns Park National Wildlife Refuge
and the Vermillion Basin. FORT COLLINS COLORADOAN, July 24, 2003 at 1A.

3 Thedirector of the San Juan Citizens Alliancein Colorado isquoted assaying: “ That right
of way won't just stop at your ranch fence. Thejeepsand motorcycleswill be coming right
through.” Theo Stein, County |obby to push road claims on federal land, DENVER POST,
August 3, 2003, at B-08. The potential for these old routes to be validated across private

(continued...)
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quality if they passthrough critical watersheds.* On the other hand, others assert that
motorized access to the federal lands, which comprise about 44 percent of Utah, is
important for ranching, recreation, mining, and other economic activities deemed
vital to rural Utah and that the roadways will promote economic prosperity
generally.’ In commenting on abill in the 104" Congress that would have legislated
a validation process very different from that proposed in regulations, Sen. Hatch
stated:

[T]his matter is critical to communities and citizensin the rural West. In many
cases, these roads are the only routes to farms and ranches; they provide
necessary access for schoolbuses, emergency vehicles, and mail delivery. The
Interior Department regulations would significantly confound transportation in
the Western States, jeopardizing the livelihoods of many citizens and possibly
their health and safety as well.®

On January 6, 2003 the Department of the Interior published new final
regulations on “disclaimers of interest.”” A disclaimer is arecordable document in
which the United States declaresthat it does not have a property interest or interests
in lands. The issuance of a disclaimer can help remove a cloud from land title
because it has the same effect as though the United States had conveyed any interest
it has. On April 9, 2003, the Department of the Interior and Utah entered into a
Memorandum of Understanding (MOU) to establish a process to acknowledge as
valid certain R.S. 2477 highway rights of way within that state and to disclaim the
interest of the United Statesin valid rights of way. Apparently, this means that the
United Stateswould disclaim itsinterest in the highway easement, but not titleto the
underlying lands.

The new disclaimer regulations were issued under § 315 of the Federal Land
Policy and Management Act of 1976 (FLPMA),? one part of which authorizes the
issuance of disclaimersif an interest or interests of the United States in lands has
“terminated by operation of law or is otherwise invalid.” The amended disclaimer
regulations at 43 C.F.R. Part 1860, Subpart 1864, alow states, state political
subdivisions, and others to apply for disclaimers of interest by the United States,

3 (...continued)

lands has rai sed concerns of landowners of various political persuasions, both because they
feel they may lose aproperty interest without compensation, or because they may be unable
to exclude the public from property they thought was private. Theo Stein, Old law pits
landowners, ‘road’ users, DENVER PosT, August 19, 2003, at B-01.

* Molly Villamana, Public Lands: Utah Prepares to Publish First RS 2477 Claims,
GREENWIRE, August 11, 2003.

® See, e.g., Brent Israelsen, Activists Seek Data on Roads Suit, THE SALT LAKE TRIBUNE,
October 26, 2001; and Mark Havnes, Leavitt Asksfor Moderation in Debate over Roads on
Wild Lands, THE SALT LAKE TRIBUNE, August 7, 2003, at B2.

® 141 CoNG. Rec. 34507 (November 27, 1995).

" 68 Fed. Reg. 494 (January 6, 2003). The regulations became effective on February 5,
2003.

8 P.L. 94-579, 90 Stat. 2770, 43 U.S.C. 88 1701, 1745.
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regardless of whether they are the property owner of record, as was required by the
previous regulations. The amended regulations provide exceptions to the 12-year
statute of limitations that applied to all applications under the previous regulations
and that would also apply to all plaintiffs, except states, if they wereto pursue claims
in court under the Quiet Title Act.

Some comments on the proposed changes to the disclaimer regulations
expressed concern that disclaimers would be used to confirm many more R.S. 2477
rightsof way through that means.® The explanatory materialsaccompanying thefinal
regulations state that “[a] significant number of comments asked about the
relationship between the proposed rule and R.S. 2477,” and conclude that § 315
disclaimers are appropriate in the R.S. 2477 context if their issuance would help
remove a cloud on the title to lands or interests in lands arising from unrecorded
rights of way.™

The explanatory materials go on to discuss that the rule does not provide
standards for recognizing, managing, or validating R.S. 2477 rights of way and
therefore do not violate § 108 of P.L. 104-208, which prohibited rules “pertaining”
to recognition of R.S. 2477 rights of way.'* By what processR.S. 2477 rights of way
will be validated and by applying what criteria are controversial issues. For years,
property disputesinvolving claimsto federal landswere resolved by the Congressin
individual legislation or by the courts under the Quiet Title Act. Disclaimers have
been used when there is no dispute that the United States does not own a property.
The issuance of disclaimers spares parties the time and expense of going to court
under the Quiet Title Act. However, given the significant issues over what law
appliesto R.S. 2477 rights of way and what constitutes lawful R.S. 2477 validity
criteria, use of disclaimers as part of a process for validating such rights of way
without congressional or judicia guidance on how such claims should be evaluated
and resolved may generate further controversy. The Administration asserts that
disclaimerswill only be used in referenceto “obvious’ R.S. 2477 claims' or claims
that “ satisfy the statutory requirement of ‘ construction’ and ‘ highway' under almost
any interpretation of those statutory terms.”** However, aswill be discussed, some
of the terms of the Utah MOU may be controversial — e.g. it expressly equates
“highway” with “road,” possibly broadening the rights of way that may qualify by
eliminating one debatable element of the 1866 grant from consideration.

Thepossiblerelationship between the new disclaimer regulationsand R.S. 2477
determinations is important because Congressin § 108 of P.L. 104-208 stated that

° 68 Fed. Reg. 496.
10 68 Fed. Reg. 496.
1.

12 |_etter from Matthew J. McKeown, Associate Solicitor, Department of the Interior, to
Susan D. Sawtelle, Associate General Counsel, U.S. General Accounting Office, July 15,
2003, available from the Department or the author’ s files.

¥ Memorandumto BLM State Director, Utah from Deputy Director of BLM, June 25, 2003,
providing guidancefor implementing the Utah MOU. Availablefromthe Department of the
Interior or the author’ sfiles.
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no rules “pertaining to” recognition or validity of R.S. 2477 rights of way could be
effective unless authorized by Congress. Explanatory materials published with the
amended disclaimer rulesassert that theissuance of federal disclaimersiscompletely
separate from determining thevalidity of claimsof highway rights of way under R.S.
2477. But, apparently, disclaimers could be an essential part of a new process for
finalizing claimsfound to be valid through application of avariety of administrative
standards. The MOU with Utah establishes an “ acknowledgment process’ whereby
R.S. 2477 rights of way claimed by that State can be validated and disclaimersto the
rights of way issued by the United States. Some countiesin Utah and one county in
California, andthe statesof Alaska, Colorado, |daho, Oregon, haveindicated interest
in developing separate MOUs regarding R.S. 2477 rights of way, and other states
may follow.** Any additional MOUs may or may not be similar to that with Utah.™
Whether this potential for disparate approachesto validating R.S. 2477 rights of way
comportswith the policiesset outin FLPMA to retain theremaining public landsand
to establish uniform procedures for the management and disposal of the public
lands'® raises other issues. Additional questions may arise even if al validation
agreements prove to be uniform.

Neither the Utah MOU nor the supplemental BLM guidance for implementing
it setsout the criteriathat will be used by the United States to determine the validity
of asserted R.S. 2477 claims. The articulation of criteria and the definitions of key
terms are central issuesthat have generated controversy in the past. For many years
as the West was being settled, there was little attention paid by the United States to
R.S. 2477 grants. Meanwhile, state courts applying state laws established their own
standards by which to judge whether a grant had been accepted by each state for
public maintenance and liability. In some instances, state law or judicia
interpretation went beyond determining when aright of way was accepted by a state
or county for those purposes to also articulating what constituted “ construction” or
a “highway” for purposes of determining when the federal grant was completed
However, these casestypically did not involvethefederal government asaparty, and
after the repeal of the 1866 Act in 1976, attention was increasingly focused on the
elements of the federal grant: the “ construction” of “highways’ over “public lands”
“not reserved” — as matters of federal law.

Congress has addressed the R.S. 2477 controversy several times. In 1991 the
House passed H.R. 1906, abill that would have imposed a cutoff datefor claimsand
specified how the Department of Interior was to process them, but no Senate action
wastaken. Then, in conference report language on P.L. 102-381, Congress deleted

4 The Alaska context presents many special circumstances, both because of climatic and
terrain conditions and because much of the state was subject to land withdrawals for many
years. Possible solutionsfor the special needs of Alaskathat may not be adequately met by
theright of way provisions of Title X1 of the Alaska National Interest Lands Conservation
Act and TitleV of FLPMA present issues beyond the scope of this paper.

1> One press article reports that Alaska has sought an MOU that would recognize 14 of 650
trailsin Alaska, use of which might have been by foot, horse, dog sled, snowmachine, off-
road vehicle or other vehicular traffic. ANCHORAGE DAILY NEwS, September 2, 2003, at
B3.

16 43 U.S.C. § 1701(a)(1) and (10).
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aprohibition on using fundsto process R.S. 2477 rights of way in favor of directing
the Department to prepare areport on R.S. 2477, and to devel op validity criteriathat
are " consonant with the intent of Congress both in enacting R.S. 2477 and FLPMA,
which mandated policies of retention and efficient management of the public
lands.”*” The Department’s report was completed in June, 1993. One of the
recommendations in the report was that regulations be promulgated to establish a
single uniform system for validating R.S. 2477 claims, and Secretary Babbitt
proposed such regulations in 1994."® However, these proposed regulations were
controversial®® and elicited congressional prohibitions against new regulations.
These were followed by the prohibition in § 108 of P.L. 104-208 (an appropriations
act), against rules “pertaining to” R.S. 2477 becoming effective until approved by
Congress.?* Similar language had been proposed for the Interior Appropriations Act

' H.R. Rep. No. 102-901 at 71 (1992) states:

"Amendment No. 155: Deletes House proposed |anguage that would have prohibited
the use of fundsto processrights of way claims under section 2477 of the Revised Statutes,
as proposed by the Senate.

The managers agree that by May 1, 1993, the Department of the Interior shall submit
to the appropriate committees of the Congress a report on the history of rights of way
claimed under section 2477 of the Revised Statutes, the likely impacts of current and
potential claimsof such rights of way on the management of the Federal lands, on the access
to Federal lands, private lands, State lands, Indian and Native lands, on multiple use
activities, the current status of such claims, possible alternatives for assessing the validity
of such claimsand alternativesto obtaining rights of way, given theimportance of thisstudy
totheWestern publicland States. In preparing the Report the Department shall consult with
Western public lands States and other affected interests.

The managers expect sound recommendations for ng the validity of claimsto
result fromthis study, consonant with theintent of Congressbothin enacting R.S. 2477 and
FLPMA, which mandated policies of retention and efficient management of the public
lands.

Such validity criteria should be drawn from the intent of R.S. 2477 and FLPMA.

The managers further expect that any proposed changesin use of avalid right of way
shall be processed in accordance with the requirements of applicable law."

18 59 Fed. Reg. 39,216 (August 1, 1994).

1% Somefelt that the regul ationsimposed too great aburden on the statesclaiming R.S. 2477
rights of way, or disagreed with the definitions of crucial terms. See Appendix | of this
report.

% Section 349 of P.L. 104-59, 109 Stat. 568, 617-618 (November 28, 1995) stated:
“Notwithstanding any other provision of law, no agency of the Federal Government may
take any action to prepare, promulgate, or implement any rule or regulation addressing
rights-of -way authorized pursuant to section 2477 of the Revised Statutes (43 U.S.C. 932),
as such section was in effect before October 21, 1976.” Section 110 of P.L. 104-134, 110
Stat. 1321-177 (April 26, 1996), extended the prohibition over Fiscal Y ear 1996 and stated
that “None of the funds appropriated or otherwise made available by this Act may be
obligated or expended by the Secretary of the Interior for devel oping, promulgating, and
thereafter implementing arule concerning rights-of-way under section 2477 of the Revised
Statutes.”

2! Section 108 of P.L. 104-208, 110 Stat. 3009, 3009-200 (September 30, 1996).
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for FY1998 (P.L. 105-83), but was deleted in reliance on an Opinion of the
Comptroller General that § 108 was permanent law.?

Severa billsaddressing R.S. 2477 wereintroduced in 1995 and 1996, including
S. 1425, which would have put the burden of disproving validity of claims on the
United States and directed that determinations be made by applying statelaw. Many
opposed these provisions too, and no position garnered sufficient support to enact a
bill. Aspart of the compromise in the 104™ Congress, the Administration pledged
to send alegidative proposal to the Hill, and aproposal was sent in August of 1997,
but no legidlation based on it was introduced.

On January 22, 1997, Secretary Babbitt revoked 21988 Policy onR.S. 2477 and
put in place an interim policy that directed that R.S. 2477 determinations be
postponed unless necessitated by compel ling circumstances, thereby giving Congress
moretimeto resolve the issues. Language was added to the FY 1997 Supplemental
Appropriation bill to nullify the 1997 policy and to again require that state law be
usedinevaluating R.S. 2477 claims,; however, thislanguage was eliminated after the
bill was vetoed. Since that time very few administrative determinations have been
completed, and disputed claims have been addressed in the courts under the Quiet
Title Act. Now, with the Utah MOU as precedent, new administrative
“acknowledgment processes’ could use the amended disclaimer regulations to
validate R.S. 2477 rights of way under as- yet-unstated criteria.

R.S. 2477 issues may be suitable for resolution by Congress because so many
interests could be affected, and because the law and standards that should be applied
are debatable. H.R. 1639 in the 108™ Congress, again proposes alegislated system
for evaluating and determining claims, and defines crucial terms. In addition, the
House approved an amendment to the FY 2004 DOI Appropriationshill (H.R. 2691),
that would have prohibited implementation of the amendments to the disclaimer
regulationsin National Monuments, Wilderness Study Areas, or unitsof the National
Park System, National Wildlife Refuge System, or the National Wilderness
Preservation System. This language was adopted instead of a more general
prohibition on implementation. The Senate bill, as reported, did not contain a
provision on disclaimers and the provision was eliminated in conference. If thereis
no legislated resolution of R.S. 2477 issues, the courts will continue to consider
disputed claimsasthey arise, and use of the new acknowl edgment/di sclaimer process
may also be challenged.

This report discusses the disclaimer provision of FLPMA, the recent
amendments to the disclaimer regulations, and the Utah MOU. It also provides
backgroundontheR.S. 2477 grant to construct highways, administrativeand judicial
interpretation of it, and several questions involving its interpretation that are not
settled. Therelationship of the amended disclaimer regulationsto that statute and to
the prohibition against rules that “ pertain to” R.S. 2477 isaso discussed. Finally,
H.R. 1639 and other actionsin the current Congress also are discussed. Thisreport
will be updated as circumstances warrant; see CRS Report for Congress RS21402:

2 See H. R. Rep. 105-337 at 74 (1997), citing Opinion of the Comptroller General B-
277719, August 20, 1997 concluding that § 108 of P.L. 104-208 was permanent |aw.
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Federal Lands, “ Disclaimersof Interest,” and R.S. 2477, for adiscussion of recent
events.

Section 315 Disclaimers

Section 315 and Regulations

Section 315 of FLPMA authorizes the Secretary of the Interior to use
disclaimersin certain circumstances, and reads in part:

After consulting with any affected Federal agency, the Secretary is
authorized to issue adocument of disclaimer of interest or interestsin any lands
in any form suitable for recordation, where the disclaimer will help remove a
cloud on thetitle of such lands and where he determines (1) arecord interest of
the United States in lands has terminated by operation of law or is otherwise
invalid; or .... 2

When aparty formally disclaimsan interest inreal property, theresultisto help
clear titleto the property interest that isthe subject of the disclaimer. Section 315(c)
states that a recordable federal disclaimer of interest has an effect equivalent to a
quitclaim deed.® A part of the regulations that was not amended adds that although
a disclaimer does not actually convey title* (presumably because the disclaimer
indicates thereis no title interest of the United States to be conveyed), a disclaimer
may estop the United States from later asserting a claim to the lands. Unchanged
regulations also state that the purpose of the procedure isto eliminate the necessity
for court action or private legislation in certain circumstances, including when there
isacloud on thetitle to the lands that is attributable to the United States:

The purpose of a disclaimer is to eliminate the necessity for court action or
private legidation in those instances where the United States asserts no
ownership or record interest, based upon adetermination by the Secretary of the
Interior that there is a cloud on the title to the lands, attributable to the United
States, and that:

(2) A record interest of the United Statesin lands has terminated by operation of
law or is otherwise invalid; or ... [additional language reflecting the § 315
language on disclaimers involving submerged lands].?

These provisionsof the disclaimer regul ationswere not changed. However, the
former regulations limited those who could apply to use the procedure to “any

% 43 U.SC. § 1745(a). Although attention has focused on the use of disclaimers in
connection with R.S. 2477 claims, disclaimers may also be used to disclaim title to lands
beneath navigable waters, some of which might also be controversial.

2443 U.S.C. § 1745(c).
% 43 C.F.R. § 1864.0-2(b).

% 43 C.F.R. § 1864.0-2(a). This language reflects similar statements in the legislative
history of § 315. See, e.g. S. Rep. 94-583 at 50 (1975).
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present owner of record,”* alimitation that does not appear in the statute or in the
amended regulations. Further, the previous regulations required denial of an
application for adisclaimer if more than 12 years had elapsed since the owner knew
or should have known of the alleged claim attributed to the United States.®® The
amended regulations allow any entity to file an application for adisclaimer, and also
provide that although most applicants must file within 12 years, thistime limitation
does not apply to states.”® The explanatory materialsindicate that thisisto makethe
8315 regulations consistent with the Quiet Title Act (QTA). Aswill be discussed,
the QTA isthe exclusive vehicle for resolving title disputes with the United States.
It containsa12-year statute of limitations, but “ states,” asnarrowly interpretedinthe
QTA context, are excepted from the limitation. The new regulations add a broader
definition of “state” that includes states in the narrow sense, and aso political
subdivisions of a state, “any of itscreations,” and “ other official local governmental
entities.”*®  This language is not elaborated on, but appears to include any
independent commission or body a state (or even possibly a county) might create.*
Because all those who fit within this definition of “ state” are exempted from the 12-
year statuteof limitationsunder the new disclaimer regul ations, these provisionsmay
allow many governmental entities that would have been precluded previously from
seeking an administrative disclaimer and who are also currently precluded from
initiating a QTA action in court to now seek an administrative disclaimer.

Although thereis no legal requirement that a 8 315 administrative disclaimer
process parallel the QTA, the amended regulations purport to reflect and be
consistent with the QTA.* If the § 315 disclaimer processis viewed as completely
separate from the QTA, expanding those who are not time-barred from requesting a
disclaimer could be beneficial because disclaimersareto be used in situationswhere
the United States has no interest in a property, and hence provides a means of
clearing up unnecessary cloudson title without the time and expense of judicial suits
under the QTA. However, neither Congressnor the courtshave definitively clarified
thecriteriaand law for determining whether and when aninterest of the United States
inaright of way might have“terminated or isotherwiseinvalid” within the meaning
of § 315. Disclaiming R.S. 2477 claims, therefore, may be subject to chalenge in
some circumstances, unless criteria and standards are clarified.

Legislative History of 8315 Disclaimers

The legiglative history of FLPMA sheds little light on the intended uses and
scope of 8§ 315. FLPMA is a complicated and detailed statute that developed over
several years to consolidate and modernize the statutes governing the remaining

2" Former 43 C.F.R. § 1864.1-1(a).
28 43 C.F.R. 1864.1-3(a)(1)(2002).
2 43 C.F.R. § 1864.1-3(a).
% 43 C.F.R. § 1864.0-5(h).

3 A computer search of the U.S. Code finds no instance where Congress has enacted a
similar definition of “state.”

%2 68 Fed. Reg. 495, 501 (January 6, 2003).
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public domain lands managed by the Bureau of Land Management, and to establish
express policies for their management. One policy expressly urges the retention of
the remaining public domain lands and another expressly requires “uniform
procedures’ for any disposal of public land.®

In the 94th Congress, which enacted FLPMA, 8212 of the Senate bill, S. 501,
and previous House bills* authorized disclaimersonly if thetitle of the United States
had terminated “ by operation of law”—the section lacked the additional |anguage“or
isotherwise invalid.” The Senate report indicates that the Secretary is to be given
new authority to issue adocument “ showing that the United States has no interest in
certain lands’ that would have the lega effect of a quitclaim deed, and that this
would “eliminate the necessity for court action or private relief legisation in those
cases where the United States asserts no ownership or interest and would thus result
in a saving of time and money for both the Government and private parties.”*
Section 208 of the House bill, H.R. 13777, contained the “or is otherwise invalid”
language and also the express language on disclaimers having the effect of a
quitclaim deed, but there was no elaboration in the report on the additions,* and no
explanation as to why the broader House language ultimately passed.®’

The amendments to the disclaimer regulations broaden the circumstances in
which disclaimers may be used. Some expansion might be warranted by
practicalities— e.g. someinstances might involve parties who are not the title holder
of record (for example, if there were a mistaken survey that erroneously showed the
United States to hold title to a strip of land). But were there any implicit limits on
how disclaimers could be used? Ininterpreting R.S. 2477, acourt might look to the
plain meaning of that statute, or, if ambiguities are perceived, and in the absence of
clarification by Congress, a court might look to other provisions and to the history
of title disputes.

Quiet Title Act

Historically, itwasdifficult to correct title problemsinvol ving the United States.
The United States, asthefederal sovereign, isimmunefrom suit, except to the extent
it may waive its sovereign immunity, and one cannot “adversely possess’ property
against the United Statesand thereby obtaintitle. Typically, special acts of Congress
were used to clear up title problems.® Some lawsuits attempted to avoid the
sovereign immunity problem by suing an officer of the United States, rather than the

%43 U.S.C. § 1701(a)(1) and (10) respectively.

* See, e.9., § 212 of H.R. 5622 (94" Cong.); § 212 of S. 1292 (94" Cong.).
% S. Rep. 94-583 at 50-51 (1975).

% H.R. Rep 94-1163 (1976).

¥ H.R. Rep. 94-1724 (1976).

% In addition, for years the General Land Office issued |etters disclaiming title to lands, a
practice without statutory authorization, but one that was “certainly acquiesced in by the
Secretary of the Interior” and found to be binding on the government. Soda Flat Co. v.
Hodel, 670 F. Supp. 879, 887-889 (E.D. Cal. 1987).
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United Statesitself. These “officer suits’ were eliminated by the enactment of the
Quiet Title Act (QTA) in 1972,* which the Supreme Court has held to be the
exclusive means by which adverse claimants can challenge the United States' titleto
rea property in court and controverted title claims can be resolved.” There has
always been a tension between the enabling of suitsto clear up title problems on the
one hand and the cabining of those suits in order to maintain parameters on the
waiver of sovereignimmunity on the other hand. Asaresult, the Supreme Court has
said that waiver of sovereign immunity in the QTA is to be construed narrowly in
favor of the United States.**

Except asto states, the QTA bars suits not filed within 12 years of the time an
action accrues, and an action is deemed to have accrued on the date aplaintiff “ knew
or should have known of the claim of the United States.”** The Block case held that
states were subject to the statutory 12-year limitation on bringing suits under the
QTA, but in 1986 Congress subsequently provided that states are not generally
subject to that limitation (though in some circumstances they are).* Recent cases
haveheld that theexceptionfor statesisto beinterpreted narrowly, such that counties
and other subdivisions of a state may not avail themselves of this exception to the
QTA.** The new disclaimer regulations contrast with the QTA in this regard by
including abroad new definition of “state” that includes many entitiesthat would be
time-barred from contesting title under the QTA and would have been time-barred
from seeking disclaimers under the previous regulations. The administrative
disclaimer process and its regulations are separate from judicial QTA actions, but,
aswill be discussed, the new disclaimer regulations purport to be consistent with the
QTA, yet differ significantly in this crucial respect.

The Ninth Circuit has held that two conditions must exist before adistrict court
can exercise jurisdiction over an action under the QTA: (1) the United States must
clamaninterest inthe property at issue (and it need not necessarily be adverseto the
interest asserted by the plaintiff); and (2) there must be a disputed title to red
property. Inthe R.S. 2477 context, even if the United States conceded the validity
of aright of way, the United States would retain an interest in the property —at least
the servient estate over which the easement runs.** In the same litigation, the Ninth
Circuit al'so held that athird party may claim atitle interest on behalf of the United
States so long asthat claim resultsin acloud on thetitle of the plaintiff.* However,

¥ P.L.92-562, 86 Stat. 1176, 28 U.S.C. § 2409a.
“0 Block v. North Dakota, 461 U.S. 273 (1983).
“11d. at 287.

42 28 U.S.C. § 2409a(g).

“ P.L. 99-598, 100 Stat. 3351 (1986).

“ See, e.g., Calhoun County v. United States, 132 F.3d 1100, 1103 (5" Cir. 1998); Hat
Ranch, Inc. v. Babbitt, 932 F. Supp. 1 (D. D.C. 1995).

“ The United States could, of course, also have conveyed that servient estate in any
particular instance.

% | gisnoi v. United States, 170 F.3d 1188 (9" Cir. 1999); 267 F.3d 1019 (9" Cir. 2001).



CRS-11

if the United Statesdisclaimsthe contested interest, that islikely to end the suit under
the QTA.

The QTA was enacted before FLPMA, but also refers to disclaimers. The
statute providesthat inaQTA lawsuit, the United States may disclaim all interest in
the“real property or interest therein” at any time prior to the actual commencement
of thetrial regarding the property in question and if that disclaimer is confirmed by
order of the court, further jurisdiction of the court over thetitle dispute ceases unless
thereisanindependent ground for jurisdiction.”” Therearefew casesinvolving QTA
disclaimers, but they indicate that usually confirmation of adisclaimer by acourt is
a“formality.”* However, some cases have indicated that a court might refuse to
confirm adisclaimer of interest in some circumstances, e.g. if a disclaimer was not
made in good faith.*

Therelationship of thefiling of adisclaimer by the United StatesinaQTA suit
to other possible grounds for action against the United States is not clear, but a
disclaimer may not be dispositive of other causes of action even if it may terminate
the QTA suit.*®

How courts might view the use of § 315 disclaimersaspart of an administrative
processfor validating R.S. 2477 rights of way isdifficult to predict, and whether and

47 28 U.S.C. § 2409a(€).

“ Leev. United States, 629 F. Supp. 721 (D. Alaska 1985)(amended opinion), aff’d 809
F.2d 1406 (9" Cir 1987), cert. denied 484 U.S. 1041 (1988).

9L aFarguev. United State, 4 F. Supp. 2d 580 (E.D. La. 1998). In LaFargue, however, the
United States had conveyed the property interest in question (api peline easement) after suit
was filed, and the court seems to have concluded that § 2409a(e) did not remove the
jurisdiction of the court either becauseinthe5™ Circuit thetime of any jurisdictional inquiry
was the date acomplaint was filed, or because athough the United States characterized its
action as a disclaimer, the court did not find a quitclaim conveyance to be a disclaimer
contemplated by § 2409a. Other courts have indicated that the circumstances in which a
disclaimer isissued may be considered: arguably, a disclaimer must be made in good faith
and not with intent to “whipsaw” a plaintiff or avoid aresolution of the title dispute, or a
court may refuseto confirmadisclaimer. See Leev. United States, supra, and W.H. Pugh
Coal Co. v. United States, 418 F. Supp. 538, 539 (E.D. Wis. 1976).

% See Leisnoi, Inc. v. United States, 313 F.3d 1181, (9" Cir. 2002) in which the court
affirmed the decision of the district court that the filing of a disclaimer, which the court
confirmed, deprived the district court of further jurisdiction and it dismissed as moot the
motion of third party, Stratman, to intervene. Despite the fact that there arguably were
grounds to question the propriety of the disclaimer, the appellate court stated that the
decision whether to file a disclaimer was entirely the prerogative of the United States.
However, the court al so noted that the remai ning challenges by Stratman to the meritsof the
district court’ sjudgment were beyond the court’ sjurisdiction in the appeal from adenial of
intervention. Another court characterized Donnelly v. United States, 850 F. 2d 1313 (9" Cir.
1988) as holding that “while the United States' disclaimer divested the court of jurisdiction
over the Quiet Title Act claim, it did not divest the court of jurisdiction over APA-based
claims.” Camp v. Bureau of Land Management, 17 F. Supp. 2d 1167, n. 2 1171 (D. Or.
1998). The court noted at 1170 that there was no indication that the disclaimer in that case
was “invalid or otherwise not in good faith.”
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on what grounds a court might scrutinize a disclaimer issued under 8315 are issues
beyond the scope of this report.

Discussion

Many states enacted laws that required counties to determine which roads
(including highways that were constructed on unreserved federal lands) were
accepted for public use and maintenance (and liability).”* Therefore, the status of
many roads was clear well before the 1976 repeal of R.S. 2477. The status of others
might not beasclear. “Roadless’ reviews and other actions may have begun the 12-
year statute of limitations period under the QTA and the previous disclaimer
regulations, such that more than 12 years have now passed. (See the section of this
report on statute of limitations issues.) If so, the amendments to the disclaimer
regulations, by excepting states from the statute of limitations and broadly defining
“state,” could work a significant change with respect to the ability of counties and
governmental entitiesto raise R.S. 2477 claims — enabling those claimants to now
pursue claims administratively in instances where they would not have been ableto
do so before the amendments.

The original § 315 regulations reflect some of the elements of the QTA (see,
e.g., the references to security interests, water rights, or Indian lands that are not in
FLPMA, but are in QTA®?), and the materials accompanying the new regulatory
changes refer to making the FLPMA disclaimers consistent with the QTA. As
discussed, theoriginal regulations barred all claimsbrought 12 yearsafter theclaims
had accrued. The amended regulations broaden those who can apply for FLPMA
disclaimers and avoid the 12-year limitation — significant departures from the QTA.
Thenew 8§ 315 regulations establish anew administrativeforumfor establishing R.S.
2477 rights — a forum that need not paralel the QTA, but which may be
controversial, both because the standardsthat will or should governthe determination
of the validity of such claims are unclear (and therefore whether the United States
does or does not have an interest in aparticul ar right of way isunclear), and because
the consequences of recognition of R.S. 2477 claims can be so significant to the
surrounding federal lands and communities.

Other issues may also be raised. Section 315 authorizes disclaimers of the
“record title” of the United States in the property being disclaimed, and it can be
asked what the “record title” of the United States is in the context of R.S. 2477
disclaimers. For most of theWest, it appearsthat the record title of the United States
would be the title to the public domain lands obtained by the United States through
relevant treaties. That title would appear to consist of al the property rights
encompassed in full feetitle. Other questions are— given that the record title of the
United States usually isfull feetitle — whether less than afull title interest may be
disclaimed under § 315 at all, and whether therightsof way under R.S. 2477 are such
an interest.

°1 Seg, e.g. 1877 Laws of Wyo. p. 135 and 1886 Laws of Wyo., ch. 99; Ariz. Rev. Stat.s, 88
2736, 2760 (1887); Idaho Code, §§ 40-501 (pre-1985), 31-805; Mt. Code Ann. § 7-14-2101
(2001); South Dakota Codified Laws, §§ 31-3-1 and 31-3-2 (1984 Rev.).

243 C.F.R. §1864.1-3.
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Section 315 authorizes the Secretary to issue a “document of disclaimer of
interest or interests’ in any “lands.” As ageneral matter, “interest” could mean a
general focus of human attention, or it could be used to refer to aright, title, or legal
sharein real property.> From therest of the section, its purpose, and the references
to recordation and to “record interest,” it seems clear that property interests are the
subject of the section. Furthermore, by referring to disclaiming “an interest or
interests,” it appears that less than afull fee title can be disclaimed under § 315 in
appropriate circumstances. For example, given the complex history of mineral
reservations, the United States in some circumstances may wish to disclam the
mineral estate.* In addition, many statutes have authorized the acquisition of, or
grantsor conveyancesof varioustypesof less-than-fee"interests’ inlands, including
rights of way or easements, and the reference in § 315 to “an interest or interestsin
lands’ seemsto contemplate that the United States might, in suitable circumstances,
disclaim these interests as well.

R.S. 2477 appearsto grant an easement acrossthe federal lands, and easements
are a recognized property interest.®® Considering that § 315 states that “a record
interest of the United States may be disclaimed if it has terminated by operation of
law or is otherwiseinvalid,” it may be argued that it is only easements to which the
United States hasarecord interest that can be disclaimed. For example, if the United
States had at some time acquired an access easement across private lands for a
particular use or purpose, but never in fact used it for that purpose, thereby raising
the question of whether the easement had terminated, this could be characterized as
a situation where there was a cloud on the title of the underlying land “ attributable
to the United States that adisclaimer of its record interest could help remove.”*°

In the context of R.S. 2477 rights of way, however, the “record title’ of the
United States appears to be the full fee interest obtained by the United States when
it acquired the western territories. Therefore, if the United States wereto disclaim
an R.S. 2477 easement interest, the United States might be said to be disclaiming
only one part of its record title (i.e. an interest) — a part that would have to be
validated and surveyed in order to be described legally in order to be ableto disclaim
arecordable interest. It could be argued on the one hand that thisis not the kind of
disclaimer situation contemplated by 8§ 315 because the interest being disclaimed is
not the “record interest” of the United States.

On the other hand, it could be argued that the traditional way of envisioning
property rights is to say that fee title is like a bundle of sticks, each of which
represents some aspect of ownership and enjoyment, some or all of which may be
conveyed. Inthe context of R.S. 2477 rights of way, the United States granted away

%3 Black’s Law Dictionary 812 (6" ed. 1990).

> See the second example of a disclaimer submitted with the letter to Susan D. Sawtelle,
supra.

%5 25 AM. JUR. 2D Easements and Licensesin Real Property § 1; 2 George W. Thomson,
Thompson on Real Property § 315 (1980); SierraClub v. Hodel, 848 F.2d 1068, 1083 (10"
Cir. 1988).

% 43 C.F.R. § 1864.0-2(3).
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one of the sticksin the property bundle— a highway easement—a*“dominant” interest
to use the underlying federal landsfor a highway right of way, and the United States
retained the“ servient” estate—the rest of the bundle of sticks— over which theright
of way would run. Under this line of argument, the United States would be
disclaiming the easement interest it previously granted.

No examples of either adisclaimer of an easement interest in general or of any
disclaimers involving R.S. 2477 have been provided by the Department of the
Interior.”’

Section 315 states that disclaimers may be used when it will “help remove a
cloud onthetitle” of landswherearecordinterest of the United States hasterminated
“by operation of law.” Inthe R.S. 2477 context, the Congress enacted an offer of a
grant, but in some instances whether as a factual matter (rather than by operation of
law) the grant was adequately and lawfully accepted and completed isunclear. This
may beviewed asa question of whether, based on actionstaken by parties other than
the United States (as opposed to those “ attributabl e to the United States’), title ever
left the United States— a question that depends on both the facts of each case and on
the criteria chosen to answer the question. If facts remain in dispute and the legal
criteriaapplied are not clarified by rule-making, Congress, or the courts, somewould
argue that the QT A may be the more appropriate vehicle.

Certain policies of FLPMA may also caution against the use of disclaimersin
theR.S. 2477 context at the current time. Congressitself hascalled attentionto some
of the FLPMA policy concerns. When Congress directed DOI to submit areport to
Congress on R.S. 2477 issues, the committee report directed that validity
determinations were to be “consonant with the intent of Congress both in enacting
R.S. 2477 and FLPMA, which mandated policies of retention and efficient
management of the public lands.”

One of the major policy changes of FLPMA was to put in place a policy of
retention of the remaining federal lands, unless as aresult of the planning processes
it isdetermined that disposal of aparticular parcel will servethenational interest.”>®
“Uniform procedures’ for any disposal of publicland also arerequired.® Ontheone
hand, it could be argued that theissuance of adisclaimer isnot aconveyance, that the
R.S. 2477 rights of way were “disposed of” long ago, and therefore , these FLPMA
policies are not implicated by disclaimers of any interest of the United Statesin the
rights of way now. On the other hand, given the controversy surrounding the
appropriate standards to be applied to validating such rights of way, some may

" The Department of the Interior has produced some examples of disclaimersthat involved
less than a full fee interest, but none that disclaims aright of way. The Department has
provided examples of disclaimers of the reversionary interest of the United States in
conditional rights of way.

% 43 U.S.C. § 1701(a)(1).
5 43 U.S.C. § 1701(a)(10).
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advocate that a conservative interpretation of the use of 8315 is appropriate.”
FLPMA requires that “in administering public land statutes and exercising
discretionary authority granted by them,” the Secretary isto* establish comprehensive
rules and regulations after considering the views of the general public ....”®* The
Secretary has not established such ruleswith respect to reviewing R.S. 2477 claims.

Regulations “Pertaining To” R.S. 2477

Congresshasrequiredthat regulations*pertainingto” R.S. 2477 not beeffective
until Congresshasapproved them. Section 108 of the 1997 Omnibus A ppropriations
Act, P.L. 104-208 states:

No final rule or regulation of any agency of the Federal Government pertaining
to therecognition, management, or validity of aright-of-way pursuant to Revised
Statute 2477 (43 U.S.C. 932) shall take effect unless expressly authorized by an
Act of Congress subsequent to the date of enactment of this Act.®

Similar statutory language was del eted from the Interior Appropriations Act for
FY 1998 inreliance on the assertion that the language in the 1997 Act was permanent
law and hence an additional enactment was unnecessary.*® There have been no
further statutory prohibitions since, and no further attempts at direct R.S. 2477
regulations.

Assuming that 8§ 108 is permanent law, abasic issue is whether the disclaimer
regulations are covered by § 108 — i.e. whether they “pertain to” R.S. 2477. The
Department looks to the legislative history of 8§ 108 to conclude that the Congress
intended the Department to acknowledge rights of way:

Congressenacted section 108 to prevent the Department from promul gating final
rules and regulations setting out specific standardsfor R.S. 2477 rights-of-way.
SeeH.R. Rep. No. 104-625, at 58 (1996). Instead, it appearsthat Congressitself
wanted to enact legislation defining the key terms and scope of grantsfor R.S.
2477 rights-of-way. The House Committee on Appropriations stated:
[T]hepublicinterest will be better served if these grants[for highway
rights-of-way across Federal land] to States and their political
subdivisions are not put in jeopardy by the Department pending
Congressional clarification of theseissues. [Then] Section 109 does
not limit the ability of the Department to acknowledge or deny the

|t is also the policy of the government that there must be some authority for the disposal
of federal property. See 18 U.S.C. § 641, which contains criminal penalties for the
unauthorized disposal of federal property. Clearly R.S. 2477 granted the highway rights of
way interest. The standards for ascertaining when such rights of way are valid and the
grantslegally completed, however, arenot clear. Wherethelegal standardsare unclear and
the policy interestspol arized, somemay question the appropriateness of using the disclaimer
process.

6143 U.S.C. § 1701(3)(5).
%2 p | . 104-208, § 108, 110 Stat. 3009-200 (1996).

8 See H.R. Rep. 105-337 at 73-74 (1997). The Report indicates that Congress was relying
on the Opinion B-277719 of the Comptroller General dated August 20, 1997.
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validity of claims under R.S. 2477 or limit the right of grantees to
litigate their claimsin any court. 1d..%*

The § 108 statutory language sets up a situation where the Secretary is not to
finalize regul ations establishing standards by which to validate R.S. 2477 claims, yet
the report refers to the Department nonethel ess being able to acknowledge or deny
such claims,®® an ambiguity that might lead to challenges to any such validations or
rejections.

In order to minimize R.S. 2477 determinations until Congress acted to clarify
how such rights of way were to be validated, the January 22, 1997 policy on R.S.
2477 instructed the BLM to defer processing R.S. 2477 claims except in caseswhere
there is a “demonstrated, compelling, and immediate need to make such
determinations,” and the Forest Service followed suit. This meant that few
determinations would be made, pending congressional clarification, and disputes
involving R.S. 2477 rights of way were primarily to be determined by the courts.

The current Administration is taking a new approach that does not involve
rulemaking to set out validity standards— such rules could trigger the prohibition of
§108 — but isan approach that also could greatly expand the number of claims that
may be validated. This approach will be implemented through changes to the
procedures for issuing disclaimers. As discussed, the Department seemsto view §
108 as aimed only at preventing rules that set out specific standards for R.S. 2477
rights of way,® and therefore as unrelated to disclaimer rule changes which may or
may not impact R.S. 2477 rights of way. However, the actual wording of 8§ 108
appears to prohibit all regulations that “pertain” to R.S. 2477. The materials
explaining the proposed changes to the disclaimer regulations indicated that the
disclaimers might be a part of a new agency adjudication process to clear up R.S.
2477 claims,”” and the Forest Service stated that the disclaimers could be used for
R.S. 2477 rights of way determinations and that “[c]urrently there is no
administrative process available for states or land management agencies like the
Forest Service to resolve such title claims; the process is time consuming and
requires expensive litigation in Federal Courts....”®

64 |etter to Susan Sawtelle, supra, at 3.

& Later committee report language indicates that § 108 sought to reserve to Congress
approval of aternativesto processing R.S. 2477 claims under the QTA. See discussion of
S. Rep. No. 105-160 (1998) in United Statesv. Garfield County, 122 F. Supp. 2d 1201, 1236
(C.D. Ut. 2000). However, H.R. Rep. No. 104-625 at 57-58 (1996) states that the language
“does not limit the ability of the Department to acknowledge or deny the validity of claims
under R.S. 2477 ...

% H.R. Rep. 104-625, at 58 (1996).
%7 68 Fed. Reg. 497.
% 68 Fed. Reg. 499.



CRS-17

The Department reportsthere have been only 62 disclaimersissued under 8 315
since its enactment in 1976, and none involved a disclaimer of an easement or
involved rights of way claims under R.S. 2477.”° However, asaresult of the broad
definition of “state” in the new disclaimer regulations, more claimants may now be
able to avoid the 12-year limitation that appeared in the previous disclaimer
regulations, which could result in many more applications for § 315 disclaimers
related to R.S. 2477 rights of way. The expansion of the meaning of “state” in the
amended disclaimer regulations now allows counties and other entities to apply for
disclaimers, even if they could not do so under the previous disclaimer regulations
or the QTA. In commenting on the proposal, some countiesindicated an awareness
of the opportunity, objecting to the costs that might result from their expected
“hundreds’ of filings that could be involved in some counties.™

Morerecently, the Utah MOU expressly recognizesthat additional agreements
will be completed with counties.” It isnot clear whether the 1997 R.S. 2477 policy
will be eliminated with respect to these counties, or what validation criteriawill be
used in implementing any future agreements. Other states have indicated that they
will seek agreements, and whether the terms of those agreements and the criteriato
be applied will differ from previous agreements is not known. The policies of
FLPMA contemplate uniformity and consistency with respect to the management of
thefederal publiclandsin general and with respect to disposal in particular and some
may argue that these policiesweigh against having varied criteriafor validating R.S.
2477 rights of way.

In as much as the disclaimer regul ations have been amended in a manner that
appears to expand the opportunity for those entities most likely to claim R.S. 2477
rights of way to do so, that the Utah MOU indicates that agreements will be
negotiated with countiesdirectly, and that there areindicationsthat at |east hundreds
of claims are now likely to be filed,” it could be argued that the new disclaimer

% 68 Fed. Reg. 498.

" The Department has provided examples of disclaimers involving less than fee interests
and examples of disclaimers of the reversionary interest of the United Statesin conditional
rights of way.

68 Fed. Reg. 499-500, referring to comments of Gilpin County, Colorado, Valley County,
Idaho, and San Bernadino County, California. In response, BLM noted that it may waive
the fees.

2 Paragraph 3 of the MOU statesthat: “ The State of Utah, or any Utah county, shall submit
a request to initiate the Acknowledgment Process ....” Paragraph 7 states: “ ... the
Department recognizes that other interested states and counties may wish to submit
proposed MOU'’ sfor consideration by the Department that are generally consistent with the
principles set out in this agreement.”

3 Asto potential R.S. 2477 claimsin Utah alone: “[€]stimates of claims range from 2,000
to more than 10,000, but 5,000 seems to represent the generally agreed figure.” Amicus
Brief of Natural Resources Defense Council in Southern Utah Wilderness Alliance v.
Bureau of Land Management, No. 01-4009 (10" Cir.) n.11, at 20. (Appeal dismissed as
premature.). In 1993, Alaska undertook to identify R.S. 2477 rights of way in that state
(AlaskaStat. § 19.30.400(b)), identified 1,899 trailsand concluded that about 560 qualified.

(continued...)
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regulations areintended to provide ameansfor claimantsto assert R.S. 2477 claims,
that they “pertain” to R.S. 2477, and therefore must be approved by Congress before
becoming effective.

The Department has asserted that interpreting P.L. 104-208 so asto prohibit the
useof disclaimer regulationswould partially repeal 8 310 of FLPMA (therulemaking
authority) and § 315, and that repeals by implication are not favored by the courts.”
However, it could be argued that a requirement by Congress that regulations on a
particul ar subject must be approved by an act of Congressdoes not repeal thegeneral
rulemaking authority. And, assuming that certain anendments to 8§ 315 disclaimer
regulations were found to be so tailored as to pertain primarily to the R.S. 2477
context and therefore not effective without congressional approval, this would not
necessarily repeal the general authority to utilize disclaimers.

Insum, thenew disclaimer regul ations present at | east two questions: 1) whether
the rule amendments, by significantly expanding the use of disclaimers to process
R.S. 2477 rights of way are aproper use of the § 315 authority; and 2) assuming that
the no-R.S. 2477-regulations language in P.L. 104-208 is still in effect, whether the
new changes to the disclaimer regulations “pertain to” recognition and validity of
R.S. 2477 rights of way within the meaning of P.L. 104-208, and, therefore, must be
approved by Congress.

The Utah Memorandum of Understanding

The connection between the recent amendments to the disclaimer of interest
regulationsand R.S. 2477 rights of way has recently been clarified by the execution
of aMemorandum of Understanding (MOU) on April 9, 2003, between the Secretary
of the Interior and the state of Utah to establish an “acknowledgment process’ for
recognizing some R.S. 2477 rights of way in that state. It is expressly stated in
paragraph 4 of theM OU that the acknowledgment processthat the Department “ shall
use” to acknowledge eligible roads is “FLPMA’s recordable disclaimer of interest
process.” “The Utah State Director of the Bureau of Land Management will issue a
recordable disclaimer of interest if the requirements of the applicable statutes and
regulations, and the terms of this MOU, have been satisfied.”

The current MOU isto apply to only some of the many claims Utah may have.
For example, the MOU precludes consideration of rights of way within
congressionally designated Wilderness Areas or Wilderness Study Areas designated
on or before October 21, 1993, under Section 603 of FLPMA (thereby facially
eliminating any that might result from the wilderness reevaluation conducted by
Secretary Babbitt); roads that lie within the boundaries of any unit of the National
Park System (although most national monuments are within the National Park

73 (...continued)
In 1998 the Legidature declared these “available for use by the public.” (Alaska Stat. §
19.30.400(a)(c)(d).) Id. at 21.

7 68 Fed. Reg. 497 (January 6, 2003).
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System, the Grand Staircase-Escalante National Monument is not — because it is
managed by BLM, and henceit isnot protected from claims under the MOU); roads
within a unit of the National Wildlife Refuge System; or roads administered by
another agency unless that agency consents to the use of the Acknowledgment
Process.

The MOU does not set out the criteria by which the validity of claimed rights
of way will be determined. Asdiscussed in connection with the analysis of § 108 of
P.L. 104-208, supra, this may be to comport with the desire of Congress to itself
legislate regarding standardsfor validating R.S. 2477 claims. However, the subtitle
of the MOU refersto State and County “Road” Acknowledgment. Theword “road”
is footnoted as follows: “[F]or purposes of this MOU, the terms “A road” and “A
highway” shall be deemed synonomous.” (sic) The R.S. 2477 grant was for the
“construction of highwaysacross publiclandsnot reserved.” Arguably, the equating
of highway and road in the title of the Utah MOU eliminates one magjor issue — that
the 1866 grant wasfor “highways’ and not all “roads.” Thereisno elaborationinthe
MOU on how “construction” or “not reserved” will be interpreted. It is stated that
eligibleroadsarethose: (1) that existed prior to enactment of FLPMA and which*“are
in use a the present time;” (2) identifiable by centerline description or other
appropriate legal description; (3) documented by information sufficient to support a
conclusion that the road meets “the legal requirements of a right-of-way granted
under R.S. 2477;” and requiresthat (4) “the road was and continuesto be public and
capabl e of accommodating automobiles or trucks with four wheels and has been the
subject of some type of periodic maintenance.”

Paragraph 7 states that the 1997 [Babbitt] policy is inapplicable to
acknowledgment requests submitted in accordance with the MOU. This is
presumably because that policy directed that R.S. 2477 rights of way only be
validated in compelling circumstances. The 1997 policy repealed an earlier 1988
(Hoddl) policy. Thereisno clarification in the MOU asto whether the Department
is presuming that the 1988 policy will now guide these determinationsin Utah, and
therefore whether the 1988 definitions of construction and other elementswill apply.
Paragraph 7 states that other states and counties may wish to propose MOU'’s for
consideration by the Department that are” generally consi stent with the principlesset
out in this agreement.” This raise the issue of whether certain R.S. 2477 validity
policies and criteriawill apply in some states or counties as to some claims, but not
in others as additional states and counties negotiate various MOUs. Alaska
reportedly has sought negotiations for an agreement” and other states may follow.
It has been noted that the Utah MOU was negotiated and finalized without public
participation, but it is unclear whether those that may follow will also be completed
in this manner. If a closed and varied approach is taken with respect to the new
disclaimer processfor R.S. 2477 claims, resulting agreements may be challenged as
not comporting with the policies of FLPMA that establish uniform management for
the public lands and direct that the Secretary “in administering public land statutes

> Sam Bishop, Sate seeks federal agreement on historic trails, FAIRBANKS DAILY NEWS-
MINER, July 25, 2003.
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and exercising discretionary authority granted by them ... establish comprehensive
rules and regulations after considering the views of the general public.”

In a recent letter responding to a question posed by the General Accounting
Office as to what additional guidance for processing applications for R.S. 2477
disclaimers might be available, the Department responded that the June 25, 2003
memorandum from the Deputy Director of BLM to the State Director of BLM in
Utah was the only additional information expected to beissued.” The letter further
statesthat the guidanceimplements BLM’ sauthority under thedisclaimer regulations
and the MOU, was not subject to notice and comment rulemaking, and was not
published in the Federa Register or elsewhere. The June 25, 2003 guidance
summarizes some of the terms of the MOU and states that: “[t]hrough the MOU,
Interior and the State have agreed to focustheir limited resources on acknowledging
these R.S. 2477 rights-of-way, that satisfy the statutory requirements of
“construction” and “highway” under almost any interpretation of those statutory
terms.” However, asindicated above, there may be differences of opinion regarding
essential elements.

The guidance sets out what should be in an application, including information
demonstrating that the claimed right of way existed prior to October 21, 1976, and
that it wasin use as of April 9, 2003; and details as to appropriate description and
location information. The application also should describe any “improvements such
as bridges or culverts and other ancillary features existing as of April 9, 2003.”
(Emphasis added.) Why this is the relevant date to demonstrate whether
improvements existed that might demonstrate “construction” of a highway, rather
than October 21, 1976 — the date of statutory repeal of the grant —is not explained.
Examples of helpful information mentioned in the guidance include: anarrative as
towhentheclaimed right of way was constructed and supporting evidence; affidavits
and/or other legally cognizable documents evidencing how the claimed right of way
was established, its history and usage; and historic maps and photographs of the
claimed right of way (pre-October 21, 1976). There is no information as to what
criteria BLM will apply in evaluating this supporting evidence regarding adequacy
of “construction.”

Paragraph 5 of the MOU states that a disclaimed right of way will be of “a
sufficient width to allow the State or county to maintain the character, usage, and
travel safety of the road existing at the date of thisMOU.” The guidance indicates
that adraft decision on an application will be prepared that will describe theright of
way, including itswidth. “The width of the road asserted and the width of the road
disclaimed shall not exceed the width of ground disturbance that existed for the road
as of April 9, 2003, the date of the MOU.” In this context too, no explanation is
given asto why the date of the MOU is used to determine the baseline width of the
road, rather than October 21, 1976.

Paragraph 6 of the MOU also states that “where the State or a county wishesto
substantially alter aroad that is subject to the Acknowledgment Processin away that

43 U.S.C.§1701.
7 Letter to Susan D. Sawtelle, supra.
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is outside the scope of ordinary maintenance, it will do so only after notifying BLM
of itsintentions and giving BLM an opportunity to determine that no permit or other
authorization is required under federal law ....”

The June 25™ guidance discusses the public notice of an application that will be
required (noticeis required under both the statute and the regulations), and states
that only the applicant or claimant has the right to appeal a decision to the Interior
Board of Land Appeals, and that no other form of appeal is available to other
persons. Thisreflectsthe disclaimer regulationswhich require publication of notice
when an application is filed for a disclaimer,” but include no requirement for a
comment period and allow only an applicant to appeal .” The June 25" guidancewith
respect to the implementation of the Utah MOU clarifies that the BLM, in
consultation with the applicant, will review all timely comments received on a
disclaimer application under that MOU and documentation will be placed inthe case
fileresponding to all “relevant, substantive issues’ raised by commenters.

The Utah MOU may raise many questions as to the interpretation of the R.S.
2477 grant. An analysis of the history of the R.S. 2477 grants, the elements of the
grant, and their administrativeand judicial interpretationisessential to eval uatingthe
Utah MOU and future actions of the Department regarding R.S. 2477.

R.S. 2477 Rights of Way

Background

R.S. 2477 rights of way are those obtained under an 1866 statute reenacted as
8 2477 of the Revised Statutes, an act that was|later codified at 43 U.S.C. § 932 until
it was repealed by uncodified § 706 of FLPMA. The 1866 statutory language was
succinct, stating simply:

And beit further enacted, That the right of way for the construction of highways
over public lands, not reserved for public uses, is hereby granted.®

Section 701 of FLPMA provided that valid rightsof way in existenceat thetime
of repeal in 1976 were to be recognized.®" Similarly, section 509 of FLPMA states
that nothing in Title V on rights of way "shall have the effect of terminating any
right-of-way or right-of-use heretofore issued, granted, or permitted.” Therefore,
R.S. 2477 rights of way that were valid on October 22, 1976, the effective date of
FLPMA and not abandoned thereafter, are protected. In most states it was clear
which highway beds were valid because there had been some form of acceptance

843 C.F.R. §1864.2.
43 CF.R.§1864.4.
8 Act of July 26, 1866, ch. 262, 14 Stat. 251.

8 Whether a right of way might have been abandoned before 1976 is another issue that
might be involved in determining the validity of a particular right of way, but will not be
discussed in this report.
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process under state law (typically a system of county maintenance) that made the
roadwaysidentifiable. Inafew states, however (notably Utah and Alaska), therewas
no clear system of acceptance or recordation, and the existence and maintenance of
some highwaysasafactual matter alsowasnot clear and, asaresult, which roadbeds
might still qualify under the 1866 law has been controversial. The question is
important because areas traversed by asserted R.S. 2477 highways may be
disgualified from consideration for possible inclusion in the National Wilderness
Preservation System, or might now beprivatelands, or landsinfederal reserves(such
asparksor national forests) created after the establishment of therights of way. The
proper interpretation of “construction,” “highway,” and “not reserved” inthefedera
grant, and the appropriate scope of therole of statelaw al so have been controversial.

Thehistorical context of theR.S. 2477 highway grant shedslight on the purpose
and importance of the act in the settlement of the West. After the United States
acquired the vast territories west of the Mississippi, Congress debated how best to
encourage settlement of the lands. Rapid settlement was considered desirable both
to secure the new lands from foreign encroachment and to speed the conveyance of
lands from federal to state and private ownership in order to build the new nation.
Although Congress enacted many piecemeal laws in furtherance of these goals, the
westward movement outpaced Congressional efforts at comprehensive legislation.
As aresult, many explorers, developers, and settlers were aready on the western
lands by the time the first national homesteading and land laws were enacted.
Comprehensiveauthority to managethelandsthat remainedinfederal ownershipwas
not enacted until the 20th century.

Mineral development isan example of an areainwhich federal law was playing
"catch up" with events. Private individuals and companies entered upon the federal
public domain lands in search of minera wealth before there was legidated
authorization to do so. Sometimes the influx of miners was quite significant, as
when thousands of minersflocked to Californiaafter the discovery of gold in 1849.
Because in many areas even territorial governments had not yet been established,
claimants developed local rules and customs to govern the location (establishment)
of mining claims and priorities anong themselves.

In the 1860's, Congress enacted several pieces of legidation that both
legitimized existing occupations of the federal lands and addressed their use
prospectively. One of these was the Homestead Act of 1862,%? which provided a
system by which citizens could obtain title to public landsfor agricultural settlement
purposes. The Mining Act of 1866% provided an initial system for the recognition
of mining claims and for obtaining title to the lands on which mining claims were
established. Section 8 of the Act provided for the granting of rights of way, later
became section 2477 of the Revised Statutes (R.S. 2477), and still later was codified
as43 U.S.C. 8932 until itsrepeal in 1976 by § 706 of FLPMA.

R.S. 2477 highway grants played an important role in the development of the
West. Many state and county roadsin the West today originated as R.S. 2477 roads,

8 Act of May 20, 1862, ch. 75, 12 Stat. 392, as amended.
8 Act of July 26, 1866, ch. 262, 14 Stat 251.
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and the validity of most of these roads was clearly established by 1976. However,
itisessential to notethat R.S. 2477 rights of way are not now, nor werethey ever, the
only type of road or access allowed acrossfederal lands.®* Inany particular instance,
adenial of aR.S. 2477 right of way is not dispositive of whether and how aroad or
other access was or may be recognized or permitted.

The next section of this report will examine the statute itself, the historical
context in which it was enacted, and proffer a possible interpretation.

1866 Act

It is afundamental rule of statutory construction that every issue of statutory
interpretation should begin with a close textual examination,® and that the "plain
meaning" of a provision must guideitsinterpretation.?® The provision reads:

And beit further enacted, That the right of way for the construction of highways
over public lands, not reserved for public uses, is hereby granted.

Succinct though the section is, it isclear that R.S. 2477 isagrant of aright of
way for the* construction” of “highways” across publiclands” not reserved.” Several
approachesto possible meanings of thesetermswill be discussed. Becausethebasic
purpose of the grant -- for highways -- sheds light on what Congress might have
meant by "construction,” the term "highways" will be examined first.

In many discussions of R.S. 2477 (and in the Utah MOU), there is a tendency
for speakers to use "highway" and "road" interchangeably, or to substitute other
words such as "ways' or even "trails' and cease to refer to "highways' at all.
Arguably, this can produce a significant shift in emphasis. There appear to be
distinctionsbetween "highway" and "road," and between "road" and still lesser terms,
such that only "highways," the term chosen by Congress, should properly be used.

Like many words in the English language, the term "highway" has more than
one meaning; unfortunately, two of its meanings have somewhat opposite
connotations, as can be demonstrated from numerous treatises and other sources.®”

8 SeeTitleV of FLPMA, which authorizesrights of way across federal lands, and Title X
and especialy 8 1110 on access to inholdings in the Alaska National Interest Lands
Conservation Act of 1980 (ANILCA) (Pub. L. 96-487, 94 Stat. 2464), and other access
statutes.

& Ernst & Ernst v. Hochfelder, 425 U.S. 185, 197 (1976), quoting Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723, 756 (1975).

8 See INSv. Cardoza-Fonseca, 480 U.S. 421, 432 n.12 (1987); TVA v. Hill, 437 U.S. 153
(1978); W.Va. Div. lzaak Walton League, Inc. v. Butz, 367 F. Supp. 422, 429 (1973),
affirmed 522 F.2d 945 (4th Cir. 1975).

8 See, e.9., the nearly contemporaneous BENJAMINV . ABBOTT, DICTIONARY OF TERMSAND
PHRASES (1879) which points out "[t]hereisadifferencein the shade of meaning conveyed
by two uses of the word. Sometimes it signifies right of free passage, in the abstract, not
importing anything about the character or construction of theway. Thus, ariver iscalled

(continued...)
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One of the principal definitions of the term is a generic one meaning any avenue of
travel open to the public, including rivers and bridges.?® Congress has used the term
in this sense when it has referred to rivers being free highways.® With respect to
ground transportation, the term “highway” similarly can mean any way open to the
public, even including footpaths. The term especially has this meaning in English
law when used in the context of prescriptive rights obtained by the public across
private lands, and this meaning carried over into some American state law.®

Under English law, too, better roads -- those that were built up so as to be
literally "high" ways, typically connected towns or market places, etc. and enjoyed
better protection for travelers—were known as"King's (or Queen's) highways'. This
usage gave rise to the second meaning of highway as "a main or principa road
forming the direct or ordinary route between one town or city and another, as
distinguished from alocal, branch, or cross road, leading to smaller places off the
main road, or connecting two main roads."*

American dictionaries of common usage published near the time of enactment
of R.S. 2477 indicate that this second meaning, that of principal public roads, was
evidently the common American meaning at the time of enactment: highway wasnot
defined in the generic sense as a travel corridor of any kind. Rather, the
contemporaneous common usage dictionaries use "road" as the more generic term,
and "highway" (at least in the context of ground transportation) to mean a more
significant road. According to the 1865 Webster's Dictionary, a"road" is

ariding, ariding on horseback, that on which onerides or travels, atrackway, a
road, from ridan, toride .... a place where one may ride; an open way or public
passage; atrack for travel, forming acommunication between one city, town, or
place, and another.®?

8 (...continued)

ahighway; and it has been not unusual for congress(sic), in granting aprivilege of building
abridge, to declare that it shall be a public highway. [On the other hand], it has reference
to some system of law authorizing the taking of astrip of land, and preparing and devoting
it to the use of travelers. Inthis use it imports aroadway upon the soil, constructed under
the authority of these laws."

8 ABBOTT, supra; BYRON K. AND WILLIAM F. ELLIOTT, THE LAW OF ROADSAND STREETS
1 (1890).

% See Act of March 3, 1811, ch. 46, 2 Stat. 606, R.S. 5251, 33 U.S.C. §10, which states that
"All the navigableriversand watersin theformer Territories of Orleansand Louisianashall
be and forever remain public highways."

© See, e.9., JIAMESKENT, |1l COMMENTARIES 548 et seq.

t JAMES A.H. MURRAY, A NEW ENGLISH DICTIONARY ON HISTORICAL PRINCIPLES 285
(1888). See also the definition of "highway" contained in ALEXANDER M. BURRILL, LAW
DICTIONARY AND GLOSSARY 23 (2d Ed. 1867), which includes both the generic meaning of
highway and the distinction of aKing's highway as a"great road" that goes from town to
town.

92 \WEBSTER'S AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE 1143 (1865) (emphasis
added).
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According to the same 1865 dictionary, a "highway" is a public road, a way
open to all passengers.® The 1860 Webster's Dictionary also indicates that "road"
is the genera term for any ground appropriated for travel, while "highway" is a
significant type of road:

Road: an openway or public passage; ground appropriated for travel, forming
a communication between one city, town, or place, and another. The word is
generally applied to highways, and as ageneric term it includes highway, street
andlane.... %

Highway: apublic road; away open to all passengers; so called, either because
itisagreat or public road, or because the earth was raised to form a dry path.
Highways open a communication from one City or town to another.*®

Although the terms at times have been used interchangeably in discussing R.S.
2477, "highways" is the term used by Congress and it is used in conjunction with a
requirement for construction. "Roads’ appears to be the more genera term and
"highways" the more specific term. Inother words, whileall highways areroads, not
al roads are highways, since, arguably, highways are public, and are more
significant, built up roads.®

In which sense Congress used the term highway is obviously of great
significancein interpreting R.S. 2477. Whatever the meaning of highway might be
inother contexts, such asthe determination of prescriptiverights, thequestion arising
from its use in legislation is one of congressiona intent. One writer noted the
difficulties entailed by the use of the term highway in legislation:

...lt isto be regretted that the term ‘highways' has not been more accurately
employed by the courts and text writers, for it is undeniably true that confusion,
and sometimes injustice, has resulted from the use of thisvague and ill defined
term. Whether streets, ferries, railroads, rivers, or rural roads, are all meant to
beincluded in aparticular statute can not, in many instances, be asserted without
a careful study of the entire statute and a full consideration of all the matters
which the courts usually call to their assistance in ascertaining the meaning and
effect of legidative enactments. A word capable of so many different meanings
can seldom, of its own force and vigor, influence the judicial mind engaged in
the work of ascertaining and enforcing the legislative intention.”’

For reasons that will be developed, it appears likely that Congress in the 1866
Act used theterm highway in the sense of asignificant or principal road; namely, one

%1d. at 627.

% WEBSTER'S AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE 959 (1860) (emphasis
added).

% |d. at 552 (emphasis added).

% Thisdistinction is still evident in modern usage: the 1997 WEBSTER'S NEW COLLEGIATE
DicTIONARY defines "highway" as "a public road, esp. a main direct road." (Emphasis
added.)

" Elliott, supra, at 6.
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that was open for public passage, received a significant amount of public use, was
constructed or improved, and that connected cities, towns, or other places of interest
to the public. It isinteresting to note that some degree of constructed improvement
inheres in this concept of a highway in order to support the greater public use that
characterizes such roads. Thiscomportswith Congress reference to granting rights
of way for the "construction of highways'. Of course, it must be kept in mind that
highways in times past were not 6-lane paved roads, and that the historical amount
and type of travel in an area and era must be taken into account in evaluating what
qualifies as aprincipal, public, improved road.

There is no legidative history that sheds light on why Congress included the
highway grant as section 8 in the Mining Act of 1866 (Act), or on exactly what
Congress intended by the language of the section. The Mining Act of 1866
established a system for the recognition of several practices that had been taking
place on public domain lands. Some of the provisions directly addressed mining,
other provisions related to the use of water and to rights of way. These latter
provisions addressed practices that were related to mining, but had implications
beyond the mining context. The Act legitimized mining claimsin accordance with
federal lawsor regulations, state and local law, and eventhelocal customsof miners,
and provided that claimants could obtain full title to the lands on which mining
clamswerelocated. Becausewater was necessary for sometypesof mining, the Act
acknowledged rights to use water, if such rights were recognized by local customs,
laws, and the decisions of courts, and § 9 of the 1866 act al so addressed construction
of rights of way for ditches for the transport of water.

The principal focus of the floor debates on the Act was on alternatives for
disposing of themineral lands of the United States, and section 8 was not discussed.®

% Rep. Julian, Chairman of the House Committee on Public Lands had introduced H.R. 322,
abill to sell the mineral lands of the United Statesin 40 acre parcels. Thishill asintroduced
and as reported did not contain aright of way provision. See H.R. Rep. 39-66, (1866). S.
257 also proposed a system that regulated the occupation of mineral lands, extended
preemption rights to claimants, and allowed the acquisition of full feetitle to lode claims.
Section8wasnot in S. 257 asintroduced, but was section 10 of the bill asreported fromthe
Senate Committeeon Minesand Mining. No committeereport isavailableon thismeasure.
Note that when section 5 of the final Act was proposed as an amendment on the floor of the
Senate it was defeated by avote of 21-10. Section 5 recognizes the operation of state law
in defining certain aspects of miners rights, including "easements'. This provision was
included in the final version. It is not known what was intended by state law alowing
"easements’, or whether any states enacted laws allowing access easements to mines on
federal lands. The title of the Senate bill was amended to read: "A bill to legalize the
occupation of mineral lands and to extend the right of preemption thereto."

When S. 257 reached the House, Rep. Higby attempted to have it sent to the
Committee on Mines and Mining, but Rep. Julian succeeded in having it sent to his
Committee on Public Lands, where it languished.

The Senate then amended H.R. 365, a bill to grant rights of way to ditch and canal
ownersin California, Oregon and Nevada, to substitute the text of S. 257. H.R. 365 did not
originally contain a provision like section 8. That measure was sent to the House on a
Saturday afternoon and was brought up under a rule precluding debate. Rep. Julian
protested this "plot to obtain legislation under false pretenses’ as a "reproach to public

(continued...)
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Therefore, in seeking clarification of the intent of Congress in enacting R.S. 2477,
we must look primarily to the words Congress actually used and to the historical
context in which they were enacted. Whiletheissueisnot free from doubt, acourt --
faced squarely with the issue -- islikely to find that the understanding of Congress
in 1866 was probably of highways in the sense of significant public roads, an
interpretation supported by the historical context inwhich the 1866 Act was passed,*
including other congressional enactments, as discussed below

Historical Context

The creation of roads and access were fundamental problems implicit in the
surveying system the federal government used to divide and dispose of public lands.
Thefederal government applied the same system of surveying since the Continental
Congress passed the Land Ordinance of 1785, an act that was |ater re-enacted by the
new federal government.’® Under this system, aprincipal meridian, base, standard
and guides werefirst measured and marked, and "townships" — squares six mileson
aside —were surveyed. The townships were then divided into "sections' one mile
on aside, each of which contained 640 acres (the amount of land allowed under the
Stock-Raising Homestead Act of 1916). These sectionsweredividedinto halves(the
320 acres allowed under the Desert Land Entry Act of 1877), or further divided into
quarters (the 160 acres allowed under the Homesteading Act of 1862), or smaller
subdivisions allowed under certain other acts.

These sections and blocks available for settlement and disposal were absol ute,
that is each surveyed subdivision abutted the next one without access corridors
intervening. This practice, combined with the fact that many sections of lands were
granted to the states and other entities for school and other public purposes to spur
development, resulted in "checkerboard" land patterns and meant that access needs
were a pressing exigency. Congress did not resolve the issue, choosing instead to
acquiesce in whatever access solutions developed on unreserved federa lands.
Access problemstypically were resolved among settlers asthe local topography and
circumstancesindicated; usually, settlerssimply created roads and ways acrosslands
as needed. Subsequent settlers took title subject to established roads and ways.'®*
Later, as areas became more devel oped, access needs were resolved by negotiation
and purchase of the necessary rights. Given the intermingled patterns of land

% (...continued)
decency and common fair play”. CONG. GLOBE, 39th Cong., 1st Sess. 4049 (1866). Rep.
Julian attempted to amend the bill to substitute a system such as that in hisbill, H.R. 322,
again without aright of way section. Thisamendment was defeated and the Senate version
was passed 73 to 37.

Seeal o, thediscussion of the enactment of the 1866 act in: PAUL W. GATES, HISTORY
OF PuBLIC LAND LAW DEVELOPMENT 715-721.

% Ute Indian Tribe v. Utah, 521 F. Supp. 1072, 1080, 1087 (C.D. Utah 1981).
10 Act of May 18, 1796, ch. 29, 1 Stat. 464.

101 Syrveyors were to note all existing roads and trails on their field notes and final surveys.
See the 1889 instructions of the Commissioner of the General Land Office, in C. ALBERT
WHITE, A HISTORY OF THE RECTANGULAR SURVEY SYSTEM 574 (1982).
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ownership, establishment of roadswastypically of mutual benefit, which apparently
facilitated resolution of this difficulty that was inherent in the survey system.
Territorial and state laws also played arole in the resolution of access and roads
issues, aswill be discussed.

A court has discussed the problem caused by the surveying system as follows:

[The sections] touch at their corners and their points of contact, like a point in
mathematics, are without length or width. If the position of the company were
sustained, a barrier embracing many thousand acres of public lands would be
raised, unsurmountable except upon terms prescribed by it. Not even a solitary
horseman could pick hisway across without trespassing. In such asituation the
law fixesthe relative rights and responsibilities of the parties. It does not leave
them to the determination of either party. Aslong as the present policy of the
government continues, all persons as its licensees have an equal right of use of
the public domain, which cannot be denied by interlocking lands held in private
ownership.*®2

Inan 1890 casethe Supreme Court declined to enjoin sheepherdersfrom driving
sheep across sectionsowned by plaintiffsin order to reach open public lands, stating:

We are of the opinion that there is an implied license growing out of the
custom of nearly a hundred years, that the public lands of the United States ...
shall be free to the people who seek to use them where they are left open and
unenclosed, and no act of government forbidsthisuse.....

Thewhole system of the control of the public lands of the United States as
it had been conducted by the Government, under acts of Congress, shows a
liberality in regard to their use which has been uniform and remarkable.'®

The Court, in the course of distinguishing between access rights the federal
government might have retained and those of settlers in the context of afederal land
grant for the construction of arailroad, also stated:

Congress obviously believed that when devel opment came, it would occur in a
parallel fashion on adjoining public and private lands and that the process of
subdivision, organization of a polity, and the ordinary pressures of commercial
and social intercourse would work itself into a pattern of accessroads .... It is
sometestament to common sensethat the present caseisvirtually unprecedented,
and that in the 117 years since the [railroad] grants were made, litigation over
access questions generally has been rare.’®*

It is interesting to note that an 1895 Solicitor's opinion found that the
government had always allowed minersto build access roads without either apermit
or the payment of afee:

102 Mackay v. Uinta Development Co., 219 F. 116, 118 (8th Cir. 1914).
103 Buford v. Houtz, 133 U.S. 320, 326-327 (1890).
104 |_eo Sheep Co. v. United States, 440 U.S. 668, 686-687 (1979).
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Since it has traditionally been customary for mining locators, homestead and
other public land entrymen to build and/or use such roads across public lands
other than granted rights-of-way aswere necessary to provideingress and egress
to and from their entries or claims without charge, the question whether a fee
may be charged for such useis not only of broad, general interest but to make
such a charge now would change along practice.

... Congress knew, when it enacted the mining laws, that miners necessarily
would have to use public lands outside of the boundaries of their claimsfor the
running of tunnels and for roads.

The Department has recognized that roads were necessary and complementary
to mining activities...."®®

The opinion did not mention section 8 of the 1866 Mining Act (R.S. 2477) as
relevant to the discussion of mining road access. Furthermore, if the 1866 Act isread
as granting individual access, this interpretation would controvert the universaly
recognized requirement that away be public to be a highway.'® It is arguable that
the better interpretation isthat creation of individual accesswastolerated asamatter
of course and that R.S. 2477 addressed public roads. If the 1866 Act isread to mean
highways in the generic sense of all kinds and types of ways, including minor
individual accessways, one could arguethat the act was superfluoussincethefedera
government at that time was allowing such use without requiring a grant or permit
and did not attach any management significance to doing so. And if the 1866
provision wasintended to legitimize all transit and access across the public domain,
thiswould include individual access roads and trails that were not public.

However, the other meaning of "highways' -- as significant public roads --
arguably is more consistent with other measures Congress enacted that both
addressed continued easy individual access on the one hand and the devel opment of
significant transportation corridors on the other.

Inthe Unlawful Inclosuresof Public LandsAct of 1885, Congressregulated the
fencing off of public lands (even when the fences were on private lands'”’) and
prohibited the obstruction of "free passage or transit over or through the public
lands'.*® This Act prohibits obstruction of any passage over the federal lands --
whether on established ways or not -- and isreflective of Congress tolerance of such
passage during the time of western settlement, an indication that a special statute on
minor access ways was not required. If R.S. 2477 granted rights of way only for
highways in the sense of significant public roads, the 1885 Act serves more of a

195 Opinion of Edmund T. Fritz, Acting Solicitor, M-36584, 66 |.D. 361, 362, 364 (1959).
The granted rights of way referred to are those for tram roads and other purposes under the
act of January 21, 1895, 28 Stat. 635.

1% See the definitions cited above and the section of this report on Administrative
Interpretation.

197 Camfield v. United States, 167 U.S. 518 (1897).
108 Act of February 25, 1885, ch. 149, 23 Stat. 321, codified at 43 U.S.C. §§1061, 1063.
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function becausetherewould beaneed for federal protection of all other free passage
and transit across the public lands.

During the time of settlement of the new national lands to the West, Congress
also provided land grants for the “construction” of many transportation routes by
canals, railroads, or "wagon roads’. These grants, including those made for wagon
roads, typically were for the construction of particular routes between named
destinations, often with some legislated detail as to the type and timing of
construction. Such grantstypically included grants of |ands sufficient both for the
bed of the transportation route itself, and extralands to be sold so that the proceeds
could be put toward completing the work. If construction did not occur, there
typically was language providing for the reversion of the landsto the United States.

Several statutes enacted before 1866 provided for “construction” of "wagon
roads," whichwereto bewell constructed roads adequate for the movement of troops
and the mail. Clearly construction of these roads entailed definite physical actsto
improve the roadbeds, and Congress at times required them to be built to very
substantial standards, involving considerable earth-moving activities, even to the
extent of leveling hills.*®

Some of these statutes provided simply that the roads were to be "public
highways'; others stated that the road must remain a public highway "for the use of
the government of the United States, free from tolls or other charge upon the
transportation of any property, troops, or mails of the United States."*'® An 1866
statute established a process for the dedication of military roads in the District of
Columbiaas public highways. As noted above, roads suitable for the movement of
troops typically were well constructed; this statute simply provided a process for
alowing use of the military roads by the public. ***

It is important to reiterate that the problem of securing routine access and
constructing minor roads throughout the federal public lands surveying system
existed and had been resolved for almost a century before Congress enacted R.S.
2477. Before and after R.S. 2477, the federal government tolerated the creation of
access ways and roads across open federal lands; settlement was the principal
interest of the federal government in the eighteenth and nineteenth centuries, and
allowingindividual accesswassuchagiventhat it wasseldom discussed. Even after

19 For exampl e, several acts specified an overall right of way 6 rodswidewith the“road-bed
proper to be not less than thirty-two feet wide, and constructed with ample ditches on both
sides, so asto afford sufficient drains, with good and substantial bridges and proper culverts
and sluices where necessary. All stumps and roots to be thoroughly grubbed out between
the ditches the entire length of said road, the central portion of which to be sufficiently
raised to afford adry road-bed by means of drainage from the centre to the side ditches; the
hillsto be levelled and valleys raised so as to make as easy agrade as practicable.” Act of
June 25, 1864, ch. 153, 13 Stat. 183.

10 Act of July 2, 1864, ch. 213, 13 Stat. 355.
1 Act of May 9, 1866, ch. 76, 14 Stat. 45.
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enactment of R.S. 2477, the principal work that reviewsfederal land grants does not
discuss access issues, nor mention the 1866 provision.*?

After enactment of R.S. 2477, Congress adopted many other rights of way
provisions for various types of rights of way, especially with respect to crossing
federal reservations. This potpourri of other rights of way acts argues again for an
interpretation of the 1866 Act as not meaning generic ways of all types, but rather as
referring to significant roads.

Before enactment of R.S. 2477, in addition to acquiescing in the creation of
individual access, Congresshad authorized and madeland grantsfor the construction
of transportation arteries, including large, well constructed roads in someinstances.
We have found only one land grant for awagon road enacted after the enactment of
the 1866 Act. Itisarguablethat, sincethefederal government continued to acquiesce
in the creation of access ways to individual properties as settlers spread westward,
perhapsR.S. 2477 wasan expressgrant of rightsof way for all more significant roads
-- those "highways" that were to be open to the public, to serve as important
connectors, and that wereto involve some degree of construction to support such use.

In 1872, Congress revisited the mining issues and modified many of the
provisions of the 1866 Act.* The 1872 Act did not change section 8 of the 1866 Act
on rights of way, and there is no discussion of the section or its retention in the
legidative history of the 1872 Act. In 1899, Congress enacted a provision of
permanent law as part of an appropriations act:

That in the form provided by existing law the Secretary of the Interior may file
and approve surveys and plats of any right of way for awagon road, railroad, or
other highway over and acrossany forest reservation or reservoir sitewheninhis
judgment the public interests will not be injuriously affected thereby.''
(Emphasis added.)

On the face of this provision, Congress arguably again used "highway" to
indicate significant types of transportation corridors. The legidative history of the
provision isinconclusive, but indicates that it was felt necessary to specify that the
new rights of way were for railroads, because the Department did not construe the
term highwaysasincludingrailroads.*™ Thisisnoteworthy becauseif ‘ highway' was
generally understood to mean all public avenuesof travel, rather than just significant

12 THOMAS DONALDSON, THE PUBLIC DOMAIN: ITS HISTORY, WITH STATISTICS (1884).
Thiswork of 1,343 pages discusses only land grant wagon roads and railroads, but does not
mention other roads.

13 Act of May 10, 1872, ch. 152, 17 Stat. 91.

14 Act of March 3, 1899, ch. 427, 30 Stat. 1214, 1233, codified before repeal at 16 U.S.C.
8525 (national forests) and 43 U.S.C. 8958 (reservoirs).

15 Thediscussion focused on arailroad issue, and its sponsor, Sen. Carter, indicated that the
1897 Organic Act for the national forests aready authorized "highways" across national
forests, but that the Secretary of the Interior had interpreted that as not including railroads.
In fact, the act in question had authorized ingress and egress and "wagon roads' necessary
to reach settlers homes, but did not use the term highway. 32 CoNG. REC. 2800 (1899).



CRS-32

land roads, it would includerailroads. However, it would also have included wagon
roads as well, so why Congress mentioned both highways and wagon roads is not
clear.

In 1875 Congress granted ageneral right of way through the public landsto any
railroad company for tracks, stations, etc.''® Later statutes provided for the
disposition of the lands underlying the railroad rights of way upon abandonment;
both of theselater statutesexcepted “ public highways’ established withintherailroad
corridors from the disposal provisions that would otherwise apply.*’

Section 603 of FLPMA in 1976 directed the BLM to conduct a wilderness
suitability review of the large roadless areas under its management. Although
"roadless’ was not defined in the statute, the section by section discussion in the
House report clarifies that:

The word ‘roadless’ refers to the absence of roads which have been improved
and maintai ned by mechanical meanstoinsurerelatively regular and continuous
use. A way maintained solely by the passage of vehicles does not constitute a
road ...."8

Theexplanation set out inthe Committeereport wasreflected in theregulations
implementing the wilderness review, which defined roadless areas in part as areas
within which thereisno improved road that is suitable for public travel by means of
four-wheeled, motorized vehicles intended primarily for highway use® The
Wilderness Inventory Handbook, prepared to assist personnel with completing the
wilderness suitability inventory, adopted the Committee report language as the
definition of "road," and also defined several other relevant termsin connection with
evauating roads.’® Because other sections of FLPMA repedled R.S. 2477,

116 Act of March 3, 1875, ch. 152, 18 Stat. 482, codified at 43 U.S.C. § 934.

17 Act of May 25, 1920, ch. 197, 41 Stat. 621, codified at 43 U.S.C. § 913; and Act of
March 8, 1922, ch. 94, 42 Stat. 414, codified at 43 U.S.C. § 912. The former statute
authorizestherailroadsto convey “to any State, county, or municipality” any portion of the
railroad right of way to be used as a public highway or street.

18 H R.Rep. 94-1163 at 17 (1976). A 1980 opinion by Deputy Solicitor Ferguson to
Assistant Attorney General Moorman states that the transcript of the House Committee
markup session reveals that Congressman Steiger of Arizona suggested the definition of
"road" that appears in the House Report. Arizonais an arid state where "ways' can be
created and used asroads merely by the passage of vehicles, and Congressman Steiger took
some pains to draw the distinction between such a "way" and a "road" for wilderness
purposes. Thelatter, heinsisted, was any access route improved or maintained in any way,
such asby grading, placing of culverts, or making of bar ditches. Transcript of Proceedings,
Subcommittee on Public Lands of House Committee on Interior and Insular Affairs, Sept.
22, 1975, at 329-333.

943 C.F.R. 819.2.

120 ysDI, Bureau of Land Management, Wilderness Inventory Handbook 5 (September 27,
1978) defined "Improved and maintained" as*“ Actionstaken physically by man to keep the
road opento vehicular traffic.” "Improved" does not necessarily mean formal construction.

(continued...)
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Congress can be said to have been aware of R.S. 2477 when it used and commented
ontheterm"roadless." If themoregeneral term"road" in 1976 connoted to Congress
a way that had been "improved and maintained by mechanica means to insure
relatively regular and continuous use," this usage is consistent with the use in 1866
of the more specific term “highway” as a constructed and improved road that served
asasignificant public connector.'®

Administrative and Judicial Interpretation
of 1866 Act

Administrative Interpretation

Thefederal government historically seemsto have adopted aposition of benign
neglect of R.S. 2477 that probably reflects the acquiescence of the United States on
access issues during the settlement of the West and the pre-FLPMA absence of
coherent policies and authority for the management of the public lands. No
application or approval from the government was considered necessary to perfect an
R.S. 2477 grant, and the grant did not need to be recorded.

120 (,...continued)

"Maintained" does not necessarily mean annual maintenance. "Mechanical means' -- Use
of hand or power machinery or tools. "Relatively regular and continuous use" -- V ehicular
use which has occurred and will continue to occur on arelatively regular basis. Examples
are: access roads for equipment to maintain a stock water tank or other established water
sources; access roads to maintained recreation sites or facilities; or access roads to mining
claims. Additional explanatory material also stated that: “A routeisnot aroad if no tools--
either hand or machine -- have been used to improve or maintain it. The intent of the
definition of the phrase ‘mechanical means' in the inventory handbook is that it refers to
hand machinery, power machinery, hand tools, or power tools. Sole use of hands or feet to
move rocks or dirt without the use of tools or machinery does not meet the definition of
‘mechanical means.”” Organic Act Directive No. 78-61, Change 2, at 4 (June 28, 1979).

121 The court in Sierra Club v. Hodel, 848 F.2d 1068, 1082 (10th Cir. 1988), overruled on
other grounds, Village of Los Ranchos de Albuquerque v. Marsh, 956 F.2d 970 (10" Cir.
1992) stated that "[i]t isincongruous to determine the source of interpretative law for one
statute based on the goals and policies of a separate statute conceived 110 yearslater.” In
thisinstance, the court was considering an argument for current uniform federal rules asto
scope of all federal rights of way; agoal of the Federal Land Policy and Management Act
of 1976 (FLPMA). The court was saying that thisgoal does not guide interpretation of the
intent of the 1866 grant of highway rights of way. Thisisadifferent issue from whether a
plausible interpretation that harmonizes and gives full meaning to both the 1866 Act on
"highways" and to FLPMA, which both repealed the 1866 Act and dealt with "roadless
areas’, should be preferred over an interpretation that does not encompass both statutes.
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Although we know of no contemporaneous agency interpretation of the Act,'?
an 1898 decision of the Secretary determined that dedication of highways along
section lines, without construction, did not complete agrant.’*® A 1938 regulation
that was repeated over time simply stated that a highway grant became effective
"upon the construction or establishing of highways in accordance with the State
laws."'** We note, however, that this position retains the crucia statutory elements
of "construction” and "highways,” and does not necessarily mean that state
interpretations that vitiate or eliminate these elements are valid. Thisissue will be
more fully discussed later.

Too much can beread into this silence of thefederal government. Inreviewing
the cases, it is important to distinguish those decided before FLPMA, when the
federal government had muchlessinterest inthevalidity or existence of rightsof way
of any type across its lands,'® and the statutory management authority over the
remaining public domain lands was piecemeal. For much of the time before the
enactment of FLPMA it may well simply not have mattered whether aparticular right
of way wasahighway that qualified under R.S. 2477, or was some other type of road
for which some other federal permission could readily be demonstrated or obtained,
since all forms of access and settlement were being encouraged.

Over the years, federal policies increasingly stressed retention of the public
landsin national ownership and the affirmative management of theremaining public
domain lands to conserve and protect the lands and resources. In 1976, FLPMA
expressly recognized apolicy of retention of the remaining public lands,** repealed
many of the piecemeal right of way statutes, including the 1866 Act, and replaced
them with anew comprehensive processfor the permitting and conditioning of rights
of way.

Because R.S. 2477 was a federally enacted grant, its interpretation raises
questions of federal law.?” However, federal law may incorporate state law as part
of the law to apply, and the extent to which thismay betrueinthe R.S. 2477 context
has caused much controversy. State law also clearly plays a role, especialy in
evaluating whether and when a state accepted aright of way grant.

After the repeal of R.S. 2477, the Bureau of Land Management issued a
regulation permitting persons, or State or local governments who had constructed

122 For the Department’s overview of the history of administrative interpretation of R.S.
2477, seethe United States Department of the Interior Report to CongressonR.S. 2477; The
History and Management of R.S. 2477 Rights-of-Way Claims on Federal and Other Lands,
June, 1993.

122 26 |.D. 446 (1898).
124 pgr. 55, Circ. 1237a, May 23, 1938; 43 C.F.R. §244.55.

125 See Wilkenson v. Dept. of Interior of United States, 634 F. Supp. 1265, 1274-1275 (D.
Colo. 1986).

126 43 U.S.C. §81701(a)(1); 1732(b).

127 Hughes v. Washington, 389 U.S. 290 (1967); United Statesv. Oregon, 295 U.S. 1, 27-28
(1935).
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public highwaysunder theauthority of R.S. 2477 tofile mapswith BLM showingthe
locations of highways claimed to be valid existing rights. The regulation states that
the filings were not conclusive as to the existence or non-existence of the highways
(leaving that final determination to the courts), but wereto facilitate management of
and planning for the public lands. Asoriginally proposed, the regulation set out a 3-
year period for suchfilings, but thistimelimit was eliminated in thefinal regulations
in 1982.'%

In 1980, aletter written by aDeputy Solicitor of Interior opined on the standards
to be applied in determining whether R.S. 2477 highways were established.*”® This
analysisnoted theinconsistent judicial decisionson the subject and the fact that they
did not “cometo grips’ with the central issues of what was offered by Congress and
to whom, and how such rights of way wereto be perfected. The opinion asserts that
whether a particular highway has been legally established remains a question of
federal law, and that use of theterm “construction” means that some actual building
of ahighway was necessary to comply with thetermsof thegrant. Inthisregard, the
opinion noted that not requiring actual construction would be potentially
unmanageable because otherwiseinnumerablejeeptrails, etc. might qualify aspublic
highways.®*® R.S. 2477 claimants, however, have argued that what might be
desirable for post-1976 federal land management purposes is not relevant to
determining what constituted valid pre-1976 acceptance of the 1866 grant, and that
Interior cannot retroactively set standards for establishing highways long since
vested. ™

TheFerguson opinion, in addressing the 1866 granting language, concluded that
“construction” must be construed as an essential element of the grant offered by
Congress or else Congress' use of the term is meaningless and superfluous. “The
states could accept only that which was offered by Congress and not more.”*** The
Ferguson opinion further stated that construction ordinarily means more than mere

128 Theinitial proposed regulations for 43 C.F.R. §2802.3-6 at 44 Fed. Reg. 58106, 58118
(October 9, 1979) required thefiling of mapswithinthreeyears, noting that thisfilingwould
protect holders against other claims or changes in land ownership. The final regulations
merely provided an opportunity to file within three years. 45 Fed. Reg. 44518, 44521,
44531 (July 1, 1980). Morestreamlined regul ationswere proposed that eliminated §2802.3-
6 and the map filings. 46 Fed. Reg. 39968-69 (August 5, 1981). The new final regulations
for 43 C.F.R. 82803.5 at 47 Fed. Reg. 12568, 12570 (March 23, 1982) provided an
opportunity for filing maps as a means of resolving road status, and no time limit was
imposed.

129|_etter from Frederick Ferguson to Assistant Attorney General James Moorman, April 28,
1980 addressing R.S. 2477 issues (Ferguson opinion), reprinted in U.S. Department of the
Interior, REPORT TO CONGRESS ON R.S. 2477: THE HISTORY AND MANAGEMENT OF R.S.
2477 RIGHTS-OF-WAY CLAIMS ON FEDERAL AND OTHER LANDS, Appendix I, Exhibit J,
June 1993.

130 Ferguson opinion, at 7.

131 A ppellant counties opening brief in Southern Utah Wilderness Alliancev. BLM, Appeal
No. 01-4009 (10" Cir.) at 43; appeal dismissed aspremature, 69 Fed. Appx 927, 2003 U.S.
App. LEXIS 13208 (10" Cir. June 27, 2003).

132 Ferguson opinion, supra, at 9.
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use, and entails actual building such as grading, paving, placing culverts, etc. to
prepare the highway for actua use® Given the statutory requirement of
construction, the phrasein the BLM R.S. 2477 regulations referring to construction
of highways ‘in accordance with the State laws “must mean that a state could
lawfully require more than mere construction of the highway in order to perfect the
R.S. 2477 grant; i.e., ‘construction’ is the minimum requirement of federal law but
the State could impose on itself additional requirements in order to perfect a grant
under R.S. 2477."*%

Intheinitial regulationsof the Department implementingthenew FLPMA Title
V rights of way, the Department called upon persons "who had constructed public
highways' to submit maps locating such highways for notation on the records of the
Departmentinorder tofacilitatethenew federal planning and management mandated
by FLPMA. Here again, the Department continued to use the same phrasing — that
which isrequired by the relevant statute. In addition, the Department incorporated
the concept of road improvement by mechanical means set out in a FLPMA
committee report as the analysis of what could constitute a ‘road’ under 8603 of
FLPMA, pertaining to roadless areas and wildernessreviews. Again, to requireless
for aright of way to qualify as a highway than is required to be a road arguably is
inconsistent.

A Departmental Policy wasissued in 1988 that differed significantly from the
Ferguson Opinion.** Accordingtothe June 1993 Task Force Report, circumstances
in Alaska drove the new policy on R.S. 2477: "The 1988 DOI policy, attempting to
account for the perceived uniqueness of the Alaska situation, put forward loose
criteriafor R.S. 2477 claims and applied these criteriato al federal landsunder DOI
jurisdictioninall 30 public land states."*** Among the 1988 criteriawas onethat set
out minimal construction requirements and stated that removal of rocks and
vegetation by hand, or the mere passage of vehicles might be sufficient.

Construction is a physical act of readying the highway for use by the public
according to the available or intended mode of transportation -- foot, horse,
vehicle, etc. Removing high vegetation, moving large rocks out of the way, or
filling low spots, etc., may be sufficient as construction for a particular case.™*’

Totheextent thisstatement meansthat the mere moving of rocksand vegetation
by hand qualifies as construction, it could be argued that this does not comport with
Congresss intent in granting rights of way for the construction of principal or
significant roads. However, some argue that it does because, depending on the

133 Ferguson opinion, supra, at 5-7.
1% d. at 11.

1% Departmental Policy Statement on Section 8 of the Act of July 26, 1866, Revised Statute
2477 (Repealed), Grant of Right-of-Way for Public Highways (R.S. 2477), December 7,
1988 ("1988 Policy Statement” or “Hodel Policy”).

1% Task Force Report, at 23.
1371988 Policy Statement at 2.
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terrain and the time the right of way was established, the mere repested passage of
traffic with only slight modifications of the roadbed could suffice.

The 1988 Policy also stated that a qualifying highway could be a trail or a
footpath, but did not include any analysis to support that position.

The 1994 proposed R.S. 2477 regulations defined “ construction” as

An intentional physical act or series of intentional physical acts that were
intendedto, and that accomplished, preparation of adurable, observable, physical
modification of land for use by highway traffic. Where State law, in effect on
thelatest avail able date, further limitsthe definition of construction, theselimits

also apply.
“Highway” was defined as.

A thoroughfarethat is currently and was prior to the latest available date used by
the public, without discrimination against any individual or group, for the
passage of vehicles carrying people or goods from placeto place. Where State
law, in effect onthelatest available date, further limitsthe definition of highway,
these limits also apply.

“Public lands not reserved for public uses’ and “unreserved public lands’ were
also defined at length, and in most pertinent part were stated to not include:

() lands that were set aside, dedicated for specific purposes, withdrawn, or
otherwise reserved from disposition under the public land laws by an Act of
Congress, Presidential Proclamation or Executive Order, Secretarial Order, or
classification actions authorized by statute that specified that the land would be
used for a specific purpose or that prevented certain uses.

On January 22, 1997, then Secretary of the Interior Bruce Babbitt revoked the
1988 Policy and established a new, interim policy. Noting the congressional
prohibition against final regulationsgoinginto effect without congressional approval,
the Secretary instructed BLM to “defer any processing of R.S. 2477 assertionsexcept
in cases where there is a demonstrated, compelling, and immediate need to make
such determinations.”  BLM could, however, accept clams and make
recommendations to the Secretary and in doing so was to “examine all available
documents and maps and perform an on-site examination to determine whether
construction on the alleged right-of-way had occurred prior totherepeal of R.S. 2477
on October 21, 1976.” No definition of construction was set out. In addition, the
agency wasto eval uate whether the all eged right of way constitutesahighway, which
was stated to be “ athoroughfare used prior to October 21, 1976 by the public for the
passage of vehicles carrying people or goods from place to place.” “In making its
recommendations, the agency shall apply state law in effect on October 21, 1976, to
the extent that it is consistent with federal law.” The agency was not to recommend
approval of claimsthat did not comply with the requirements of applicable state law.

A proposal for legislation was also sent to Congress in August of 1997 that
established a procedure for determining the validity of claimed R.S. 2477 rights of
way and contained definitions. “Construction” was defined as:
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An intentional physical act or series of intentional physical acts that were
intended to, and that accomplished, preparation of a highway by a durable,
observable, physical modification of land for use by highway traffic.

“Highway” means:

A thoroughfare that was prior to the latest available date used by the public,
without discrimination against any individual or group, for the passage of
vehicles carrying people or goods from place to place.

“Public lands not reserved for public uses’ or “unreserved public lands’ were
defined in somewhat awkward syntax as meaning:

lands owned by the United States that were available and open to the public
under various public land laws that provided for disposition to the public, but
lands that had not yet been set aside, dedicated, withdrawn, reserved, settled,
preempted, entered, appropriated, or disposed of, or on which claims had not
been located.

Aspart of thecurrent litigation in Southern Utah Wilderness Alliancev. Bureau
of Land Management (SUWA v. BLM),*® the court allowed BLM to make initial
determinations as to the validity of the rights of way claimed by several countiesin
Utah.**® For purposes of making those determinations, BLM applied the following
with respect to construction:

Some form of mechanical construction must have occurred to construct or
improve the highway. A highway right-of-way cannot be established by
haphazard, unintentional, or incomplete actions. For example, the mere passage
of vehiclesacrosstheland, in the absence of any other evidence, isnot sufficient
to meet the construction criteria of R.S. 2477 and to establish that a highway
right-of-way was granted.**

Evidence of actual construction may include such things asroad construction or
maintenance records, aerial photography depicting characteristics of physical
construction, physical evidence of construction, testimony or affidavitsaffirming
that construction occurred, official United States Government mapswithlegends
showing types of road, as well as other kinds of information.

Thecourt alsoindicated that aspart of thevalidity determinationsperformed for
the court, BLM built upon the definition of “highway” contained in the 1980
Ferguson Letter at 8 which states’ [a] highway [for purposes of R.S. 2477] isaroad
freely open to everyone; a public road:”

138 147 F. Supp. 2d 1130 (C.D. Utah, 2001), appeal dismissed as premature 69 Fed. Appx
927, 2003 U.S. App. LEXIS 13208 (10" Cir. June 27, 2003).

139 | nterestingly, the countiesin thislitigation, who are among the countieswho are expected
to apply for disclaimers for R.S. 2477 rights of way, argue that BLM has “no authority to
conduct determinations on R.S. 2477 roads at all” because there are no rules or regulations
or formal procedures in place for doing so and none have been authorized by an Act of
Congress. Brief of Defendant/Appellantsin Appeal No. 01-4009 (10" Cir.) at 16.

101d. at 1138-1139.
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Theclaimed highway right-of-way must be publicin nature and must have served
as a highway when the underlying public lands were available for R.S. 2477
purposes. It isunlikely that aroute used by a single entity or used only afew
timeswould qualify asahighway, sincetheroute[must have] open public nature
and uses. Similarly, ahighway connectsthe public withidentifiabl e destinations
or places. Theroute should lead vehicles somewhere, but it is not required that
the route connect to cities. For example, a highway can allow public accessto
a scenic area, atrail head, a business, or other place used by and open to the
public. Routes that do not lead to an identifiable destination are unlikely to
qualify.t#

The position of the Department consistently has been that the elements set out
in the statute must be complied with: namely that there must be construction of a
highway across unreserved public lands.*** However, the details of the Agency's
articulation of these elements have changed over the years, especially in the 1988
Policy, which interpreted construction very broadly.

The contemporaneousand reasonableinterpretation of theagency entrusted with
implementing alaw, when arrived at through formal rulemaking or adjudication, is
entitled to deference.’*® However, as noted, there does not appear to have been any
contemporaneous interpretation adopted by the Department. Rather, it appears that
except for the 1898 decision that mere declarations of highways along section lines
without actual construction did not constitute completion of the grant, the 1938
regulation, the 1959 Solicitor's Opinion on mining access, and a few other pre-
FLPMA documents, the Department'sanaysishasbeen almost entirely post-FLPMA.
The Department seems to have consistently taken the position that a prospective
grantee must comply with the elements of the granting law, but the arguably minimal
standards of the 1988 policy call into question the meaning of the construction
requirement.*

Until the 1993 study, the Department of the Interior does not seem to have
extensively analyzed the meaning of “highway” in the 1866 Act,** or to have
correlated that definition either with the statutory " construction” requirement, or with
the previous congressional enactments on highways, the Department's own analyses
of mining access rights discussed previoudly, or with the use of "road" for purposes

Md. at 1143.

142 See 26 L.D. 446 (1898); Bureau of Land Management Manual, Part 2801.48 (evolving
through Release 2-152, 2-229, 2-263, and 2-266); Letter and Memorandum from Deputy
Salicitor Ferguson to Asst Attorney General Moorman, April 28, 1980; 1988 Policy
Statement; 1997 Policy Statement; and guidance provided for determinations that are the
subject of litigation in the Southern Utah Wilderness Alliance v. Bureau of Land
Management, cases.

43 Chevron U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984). Other
agencies that manage reserves of various types that were created after the establishment of
such rights of way al so are faced with theseissues, but BLM, or its predecessor the General
Land Office, usually was the managing agency at the time the rights of way were created.

144 See 1988 Policy Statement at 2.
145 See Ferguson opinion, supra, at 8.
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of wildernessreview. Agency interpretationsthat are promulgated long after the act
in question, that are not contained in rulemaking, or that are inconsistent are not
entitled to the same deference asis contemporaneous rulemaking,** an approach that
may apply to agency interpretation of R.S. 2477. If so, then arguably agency R.S.
2477 interpretations, whileentitled to respect, must rest ontheir power to persuade.**’

The Appendix to this report summarizes the various iterations interpreting the
key terms of the 1866 grant.

Judicial Interpretation

Judicial interpretation doesnot provide conclusive precedent on someimportant
R.S. 2477 issues for severa reasons. R.S. 2477 is a federal statute and must be
interpreted as a matter of federal law.'*® However, federal law may at times apply
statelaw, and many arguethat thisisthe caseinthe R.S. 2477 context. In particular,
many claimantswho feel that state law controls point to the early Department of the
Interior regulation that stated that a highway grant became effective “upon the
construction or establishing of highways in accordance with State laws,” and to
numerous cases holding that state law controls. Others assert that while state law
controls as to state concerns, it cannot controvert the basic elements of the federal
grant. Many of the cases predate the enactment of FLPM A, which both repealed R.S.
2477 and put in place new federal public land policies, and therefore date to atime
when the federal government was not concerned about the rights of way grants. In
addition, the casesweretypically in state courts and the federal government was not
aparty.

There appear to be two levels of inquiry that at times become merged: 1) what
actions are necessary to create a public highway under state law for purposes of
determining relative property rights, and whether a state or political subdivision of
a state has incurred obligations to maintain and be liable for the highway; and 2)
whether apublic highway established under state law isalso always ahighway under
R.S. 2477.

146 Secretary of the Interior v. California, 464 U.S. 312, 320 n. 6 (1984); Christensen v.
Harris County, 529 U.S. 576 (2000).

147 Christensen v. Harris County, 529 U.S. 576, 586 (2000), quoting Skidmore v. Swift &
Co., 323 U.S. 134, 140 (1944).

148 The Department of Justicein an amicus brief submitted in 1986 in Alaska Greenhouses,
Inc. v. Anchorage, (Civ. A85-630, D. Alaska) stated: "In any event, it isnot at all unusual
for federal courts to have to interpret federal statutes in a manner inconsistent with prior
statelaw which remained unchallenged for along period of time by federal authorities." See
also Federal Power Commission v. Oregon, 349 U.S. 435 (1955) in which the Supreme
Court held that Congressional language on severance of water rightson federal publiclands
(including asection of the 1866 Act at i ssue here), which casesin state courtshad concluded
meant that all use of water in the West would be governed by state law, did not apply to
federal reservations and hence did not bind the United States asto its own use of water; and
United Statesv. California, 332 U.S. 19, 39-40 (1947).
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Legitimate issues remain as to the proper interpretation and weight to be given
state court holdings on the establishment of R.S. 2477 rights of way. Thefollowing
section discusses some of the more important issues and the most frequently cited
casesinvolving R.S. 2477.

Role of State Law. The most fundamental and controversial issue is the
proper role of state law in validating the establishment of R.S. 2477 rights of way.
Clearly thereis arole for state law to play, but the proper extent of that role is not
clear. Thegrant of highway rights of way under the 1866 Act and the interpretation
of that Act raise questions of federal law.*® A federal grant usually is construed in
favor of the government. However, this strict interpretation has been held to be
rebutted with respect to many grants made to assist in the settlement of our country,
because of the great public interests intended by those grants. Courts have applied
both approaches with respect to rights of way.™®

Clearly, federal law may incorporate or apply state law in some instances, and
the 1866 Act, at | east to some degree, issuch aninstance. It doesnot specify how the
highway grant is to be accepted by a state or locality, or the scope of the rights
granted, and state law can play a significant role in defining these and certain other
aspects. State law is controlling as to state concerns, such as relative rights among
parties within the state, and certainly, state law may validly supply details or
additional requirements unique to a particular state — for example with respect to
procedures for accepting the highways as public for purposes of maintenance and
liability. But the extent to which R.S. 2477 may fairly be interpreted as adopting
state law asto the elements of the grant itself isthe principal controversy —whether,
for example, statelaw can eliminate or otherwise controvert one or more of theterms
of the federal grant.

The same group of casesis frequently cited for the proposition that state law
controls —especially with respect to the fact that mere passage without construction
can suffice to satisfy the grant. However, as will be discussed, it appears from an
examination of the principal state cases, that the state courts sometimesindulged in
dicta (non-binding judicial discussion) and the pronouncement of broadly worded
rules not warranted by the facts before the court. A close examination of the facts of
these cases often indicates that the roads in question clearly were constructed
highways and, therefore, the broad generalizations or rules for which the cases are
cited were not in fact the necessary holdings of the court, and hence their value as
precedent arguably is sometimes overstated. In addition, the cases sometimes are
cited for rules broader than those actually formul ated by the courts. Later casesthen
typicaly cite the earlier cases as precedent without further analysis. For these
reasons, the law surrounding many of R.S. 2477 issues continues to be debated.

199 Hughesv. Washington, 389 U.S. 290 (1967); United States, v. Oregon, 295 U.S. 1, 27-28
(1935).

1% See, e.g., cases on railroad grants, such as Denver & R.G.R. Co., 150 U.S. 1 (1893);
Oregon & C. R. Co. v. United States, 238 U.S. 393 (1915); but see also, e.g., Burlington, K.
& SW.R. Co. v. Johnson, 38 Kan. 142, 16 P. 125 (1887).
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The principal issue is whether state law controls such that it may contradict or
even eliminate the express federal statutory elements of the grant offered. Other
statutory provisionsmay shed light on thisquestion. For example, the portionsof the
1866 Act that pertain to mining and mineral rights expressly recognize and permit
state and local law and even local customsto apply if they are "not inconsistent with
the laws of the United States,”" language missing from 8 8 of the 1866 Act. Section
8 of the Reclamation Act of 1902 expressly states that the Secretary of the Interior
shall comply with state laws in carrying out that Act, but is adso silent as to
consistency. Nonetheless, the Supreme Court held that state |aw cannot contravene
that federal law or frustrateits federal purposes.** Arguably, state law may apply to
elaborate on R.S. 2477 and to indicate when a state has accepted the federal grant,
but cannot contravene its terms. The highway grant is succinct, but does contain
discernible elements: the grant is for the purpose of 1) the construction of 2)
highways 3) across public lands that 4) are not reserved at the time of acceptance.

One of the principal cases cited for the proposition that state law determines
when the offer of a grant has been accepted by the construction of highways is an
Arizonacase.™® This"rule" iscorrect with referenceto that state'slaw, since Arizona
law required both construction and designation of public highways by official
action.™® Indeed, the rule would always be correct -- that state law determineswhen
the offer of agrant hasbeen accepted by the construction of highways so long as state
law does not contravene the two elements of construction and highways,** and so
long as the lands across which a highway runs were public lands not reserved at the
time the highway was constructed.

Themagjority of casesinterpreting R.S. 2477 have been state casesnot involving
the federal government. Animportant casethat did involvethe United Statesthat is
cited for the proposition that state law controlsisthe "Burr Trail" or Hodel case,™®
but the holding in this case may not be as broad asis sometimes asserted. On appedl,
the case involved only the scope of an R.S. 2477 right of way, since the valid
establishment of the road was not before the court, this point having been conceded.
Issues as to establishment could involve whether the road was constructed

131 Californiav. United States, 438 U.S. 645 (1978).

152 County of Cochisev. Pioneer National TitleIns. Co., 115 Ariz. 381, 384, 565 P.2d 887,
890 (Ariz. Ct. App. 1977). The court actually was addressing whether an R.S. 2477
highway could be established contrary to state law, a question it decided in the negative.

153 Ariz. Rev. Stat. §82736, 2760 (1887).

1%% See Warren v. Chouteau County, 265 P. 676 (Mt. 1928), in which the Supreme Court of
Montanastated that aR.S. 2477 grant of aright of way for highway purposesover the public
domain does not become operative until accepted by the public by the construction of a
highway according to the provisions of the laws of the state. In Moulton v. Irish, 67 Mont.
504, 218 P. 1053 (1923), the court found that the road in question in that case "was never
actually opened to travel, and was never traveled by the general public, nor was there a
formal order made by the board declaring it a public highway, as required in this state...."
Id., at 680.

1% Sierra Club v. Hodel, 848 F.2d 1068 (10th Cir. 1988), overruled on other grounds in
Village of Los Ranchos de Albuquerque v. Marsh, 956 F.2d 970, 973 (10" Cir. 1992).
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adequately, was on lands unreserved at the time of establishment, or was a highway
within the meaning of the statute; issues as to scope could involve the width and
range of permissible uses and improvements that can be said to have been included
within the rights of way granted. The specific issue before the court was whether a
proposed subsequent widening of the road was reasonable and necessary under Utah
law, and within the right that was granted. Although the holding of the court in
Hodel does not apply to establishment, it is sometimes cited as precedent on that
issue.

The appellate court in Hodel considered the 1980 Ferguson opinion letter and
rejected areading of that letter that would result in no role for state law. The court
then correctly noted that the second possi bl e reading of theletter -- that it speaksonly
to what is necessary to perfect an R.S. 2477 right -- did not help appellant because
only the question of scope was before the court.™® The court then stated:

Thethird possible reading of thisletter would return usto BLM'sregulations: as
amatter of federal law, state law has been designated as controlling. Thisthird
reading, we think, is most consonant with reason and precedent.*’

Arguably, this assertion is further support for the conclusion that state law
controls. Ontheother hand, giventhelanguagethat immediately precedesthisquote,
it could be argued that the court held that state law is controlling as to the scope of
an R.S. 2477 right of way. To the extent that the opinion might be read as holding
that state law is controlling as to establishment, one can argue that that is a strained
reading of the Ferguson letter™™® and the 1866 Act, and is dicta because it is an
interpretation not necessary to the decision of the court.

The court also stated that the federal regulations "heavily support a state law
definition."** Y et, as noted above, the federal regulations retain the three essential
elements of the statute: namely construction of highways on unreserved lands in
accordance with state laws. It isnot clear from the face of the regulation that state
law inconsistent with these requirements could result in a valid acceptance of the
grant offer.'®

Thevalid existence of an R.S. 2477 road was in controversy in the lower court
in Hodel. Thedistrict court had held that under R.S. 2477, aright of way could be

% Hodel, at 1081.
157 | .

158 See Ferguson | etter, supra, at 9-11, wherein the author makesit clear that it ishisopinion
that state law cannot validly conflict with the statutory elements, and that the 1938
regulations should not be interpreted as meaning that state law contrary to the statutory
elements may prevail.

9 Hodel, at 1080.

160 See the earlier decision of the Secretary that dedication of highways along section lines,
without construction, did not completethe grant (26 L.D. 446 (1898)) and the discussion of
this point in the Ferguson Opinion.
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established by public use under terms provided by state law.** The court cited two
other federal cases as authority for this proposition. In one of them, United Satesv.
9,947.71 Acresof Land, the court concluded that amine accessroad wasaqualifying
R.S. 2477 public highway that resulted in a private property interest in the user that
was compensabl e under the 5th Amendment, even though the road definitely wasnot
apublic highway under state law.'®? This case seems anomalous asto this point and
the case did not probe what construction was necessary to establish an R.S. 2477
right of way, but did note facts that indicated actual construction had occurred.

TheWilkenson case was al so cited by thedistrict court for the rule that state law
governs establishment of R.S. 2477 highways notes that at the time of that decision
(1986), there was no direct and controlling precedent for the legal conclusions
reached.’®® It isimportant to note that the parties in Wilkenson "were in agreement”
that the right of way statute was to be applied by reference to state law to determine
when the offer of the grant has been accepted by the "construction of highways."'**
The court then pointed out that under Colorado law, the term highways could include
footpaths, that the use of aroad by a single person could suffice, and that mere use
of a highway without construction was "sufficient."'* By implication, the court
seemsto have meant that this state law was sufficient under R.S. 2477, even if state
law eliminated one or more of the federal requirements, such as actual construction,
or a highway being public. However, the court also probed the road segmentsin
question and concluded that constructiononthe" Serpent's Trail," part of the highway
connecting the two towns in question that was used by people and livestock, was
completed before inclusion of the lands in afederal national monument. The court
also noted that the roads in question were described as surveyed and actually built;
visited by approximately one thousand people a year at the turn of the century;
traveled by wagons; built in part under a county contract; completed with volunteer
labor, financial contributions from Glade Park residents, and payments from the
County; and served as connectors between towns and the next state.® These facts
appear to satisfy the elements of the federal statute,'®” and therefore, the expansive
comments of the court could be characterized as dicta.

While the district court opinions in Wilkenson and Hodel enunciated the rule
that statelaw governseven asto establishment, neither case had beforeit an instance

161 Sierra Club v. Hodel, 675 F. Supp. 594, 604 (D. Utah 1987), citing Wilkenson v. U.S.
Department of Interior, 634 F. Supp. 1265, (D. Colo 1986); and United Statesv. 9,947.71
Acres of Land, 220 F. Supp. 328 (D.Nev. 1963).

162 220 F. Supp. 328 (D.Nev. 1963).

163 Wilkenson v. Dept. of Interior, 634 F. Supp. 1265, 1280 (D. Colo. 1986).
1%41d. at 1272.

165 Id

166 1d. at 1268-1269, 1272.

167 One segment was di squalified because the constructi on was after the establishment of the
Monument. Id. at 1273. Thisfact raisestheinteresting question of why state law might be
seen as vaidly eliminating the construction requirement of R.S. 2477, but not the
requirement that aright of way be across unreserved lands.
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where both the relevant state law purported to eliminate the R.S. 2477 statutory
elements and the road in question actually failed to qualify under the R.S. 2477
requirements.

The state law applied by the courts varied widely. Some of the western
territories and new states expressly addressed the issue of roads, especialy after the
enactment of the 1866 grant. Some state statutes clearly articulated how highways
wereto be established and hence how the R.S. 2477 grant wasto be accepted. Where
state law was clear, there are few disputestoday asto which roadsqualify under R.S.
2477. See, for example, the early Arizona law that provided that all roads and
highwaysin theterritory of Arizonawhich werelocated as public highways by order
of the board of supervisors, or recorded as public highways, were declared to be
public highways.’® Many of these laws provided that the counties had the authority
to take actions that made rights of way public highways.

The law of other statesis not as clear, and hence controversies now exist asto
whether avalid R.S. 2477 right of way exists. In Utah, for example, evidently there
was no formal procedure for accepting the highway grant and the status of roadsin
that state consequently is unclear. Some states addressed roads in several ways,
speaking both to establishment of highways, and to roads serving individual
properties.’®

The available federal case law isrelatively sparse and, although general rules
asto the applicability of state law are repeated, the precedent on the issue arguably
isnot definitiveand clear for thereasonsdiscussed. Whilethe 1866 Act permitsthe
application of state law as a general matter,’ and state law at times has been
articulated as including generous standards for when an R.S. 2477 grant was
accepted, whether statelaw can contravenethefederd statutory requirementsremains
anissue.

If the governing rule is articulated as being that avalid R.S. 2477 highway is
one that is both accepted under the laws of the state in which it islocated and also

168 Ariz. Rev. Stat. §82736, 2760 (1887). Ariz. Rev.Stat. §82740 and 2741 (1887) required
public highways to be kept clear from obstructions and in good repair, with graded banks,
bridges and causeways as necessary, and authorized the use of gravel, dirt, timber, and rock
for improving the roads.

169 States might al so separately address theissue of other roads. In South Dakotaroadsthat
developed simply by dint of public use could be public highways if the local government
accepted them as such, worked on them and kept them in repair as such for a period of 20
years. Mere usage of a way by the public did not suffice. 88 31-3-1 and 31-3-2, S.D.
Codified Laws(1984 Rev.). Other (non-public highway) roads could be established in other
ways. a 1909 law provided relief for owners of isolated tracts of land, enabling them to
obtain aright of way across adjacent landsto reach apublic highway, and providing for the
payment of compensation to the landowners yielding up the easement. Ch. 108, Laws of
1909, Compiled Laws of S.D.(1910). In many states, private property interests also could
be obtained by adverse possession against the property of another. § 47-0603, N. D. Rev.
Code of 1943.

10 Because R.S. 2477 was repealed in its entirety in 1976, it is state law in effect on that
date that is applicable.
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meets the federal requirements, the disparate body of state cases can be seen as
essentially harmonious, and actual areas of conflict with the federal requirements
appear tobefew. Thisinterpretationisal so consistent withthe Department'searliest,
and most of its subsequent interpretations.

Is Construction Necessary to Comply with the Grant? The necessity
for actual "construction™ isthe principal focus of theissue of the proper role of state
law in articul ating acceptance of the 1866 grant offer, and has already been addressed
in part in the preceding general discussion of the role of state law. As was also
discussed, the ‘plain meaning’ of 8§ 8 of the 1866 Act (R.S. 2477) would seem to
require actual construction. While there is no available legislative history of § 8, §
9 of thesame Act (R.S. 2339) addressed “ construction” of ditches. Asto the use of
the term construction in 8 9 of the 1866 Act, the Supreme Court has explained that
“[1]t isthe doing of thework, the completion of thewell, or the digging of the ditch”
that complied with the statute.** The United States in the SUWA v. BLM appeal
asserted that it is abasic canon of statutory construction that identical terms within
an act have the same meaning.'> However, the counties argue that the two instances
are not analogous because you cannot have awell or ditch without construction, but
in some areas you can have aroad without construction and that “where the subject
matter to which the words refer is not the same in the several places wherethey are
used, or the conditions are different... the meaning well may vary to meet the
purposes of the law.”*"

An important situation in which the construction issue arises is in the context
of section line rights of way. The American surveying system did not provide for
road corridors along section lines. In contrast to the American system, the Canadian
system expressly did provide for road corridors along all section and township
lines.'* Some states adopted the Canadian approach and specified that rights of way
existed along section lines. South Dakota law states:

There is along every section line in this state a public highway located by
operation of law, except where some portion of the highway along such section

11 Bear Lake & River Waterworks & Irrigation Co. v. Garland, 164 U.S. 1, 18-19 (1896),
guoted in Brief of the Federal Appellee, No. 01-4173 at 54, who also cited Reno v. Koray,
515U.S. 50, 58 (1995) that itisa“basic canon of statutory construction that identical terms
within an Act bear the same meaning.”

172 Brief of the Federal Appelleesin No. 01-4173 (10" Cir.) at 54; appeal dismissed as
premature, 69 Fed. Appx 927, 2003 U.S. App. LEXIS 13208 (10" Cir. June 27, 2003)..

17 Opening Brief of Defendants-Appellantsin Appea No. 01-4009 at 41, quoting Atlantic
Cleaners & Dyersv. United States, 286 U.S. 427, 433 (1932).

174" The Dominion lands shall be laid off in quadrilateral townships, containing thirty-six
sections of one mile square in each (except in the case of those sections rendered irregular
by the convergence or divergence of meridiansas hereinafter mentioned), together withroad
allowances of one chain and fifty linksin width, between all townshipsand sections." (Act
of May 15, 1879, 42 Victoria, Chap. 31.)
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line has been heretofore vacated or relocated by the lawful action of some
authorized public officer, board, or tribunal "

If aterritorial or state government enacted such alaw, the strips along section
lines were considered as dedicated for highway purposes and subsequent patentees
took title subject to these dedicated rights of way. Eventually, most of these roads
were actually constructed, relocated, or vacated in accordance with state law. |If
section line highways, or other public highways dedicated by operation of law, were
not constructed by the time the federal R.S. 2477 grant was repealed, what is the
status of such paper highways? Are they valid existing rights within the intent of
FLPMA simply becausethey were segregated and dedicated "for highway purposes’,
or did they need to have been actually constructed by thetime of therescinding of the
federal grant? The issueis an important one, because some states may press such
claims now.*

The cases usually cited as authority for the conclusion that section lineright of
way dedications suffice as acceptance of the R.S. 2477 grant are pre-FLPMA cases
between astate or state subdivision and acitizen, not between thefederal government
and astate. In this context, it is reasonable that the state dedication of the landsis
effective against a subsequent titlehol der of thelands crossed by aright of way, even
if the highway was not yet constructed when that person took title. Under state law,
the dedication isthe lawful first step of ahighway construction processthat could be
completed over time, and that dedication is enough to impose a state interest on the

175 831-18-1, S.D. Codified Laws (1984 Rev.). The width of these highways is stated as
being 66 feet. 1d §31-18-2.

176 Alaska evidently may claim section linerights of way even if they were not constructed
by 1976, because so much of the state was not even surveyed at that time, and the state has
extensive infrastructure needs as yet unmet that were served by R.S. 2477 in other states.
Seethe Alaskan statereport: Senate Transportation CommitteeR.S. 2477 Task Force, Phase
I Report 67 (1986) citing AS 19.10.010 (1975). The Senate Committee Task Force Report
also gives "highways" ageneric definition that includes paths, trails, walks, etc. 1d. at 86.
In enacting the Alaska National Interest Lands Conservation Act (P.L. 96-487, 94 Stat.
2374)(ANILCA), Congress took note of the undevel oped status of Alaskas transportation
system and provided special rightsof way provisionsfor crossing federal conservation areas
inthat state. The Committee reportsdo not indicate that Congress considered R.S. 2477 as
providing any prospective help ontheissue.(See, S. Rep. No. 95- 1300 at 53, 249 (1978) and
H.R. Rep. No. 95-1045, Part 1, at 207, 243 (1978).)

During the FLPMA debates there was a discussion between Senators Stevens of
Alaskaand Haskell of Colorado about whether Alaskacould continueto claimroadscreated
from trails that "have been graded and then graveled and then are suddenly maintained by
the state" or which in fact had been built, (emphasis added) but which might not have been
formally declared to be public highways. Sen. Haskell responded that formal perfectionwas
not necessary if the existing use was recognized as a public highway under state law. 120
Cong. Rec. 22283-22284 (July 8, 1974). Theroadsbeing discussed appear to be constructed
and hence were not unconstructed section line roads.

Possible solutions for the special needs of Alaskathat may not be adequately met by
Title X1 of ANILCA and TitleV of FLPMA present issues beyond the scope of this paper.
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property that is good against subsequent titleholders.*”” However, thisis not to say
that the paper dedicationiseffectiveagainst thefederal government if the offer of the
federal highway grant isrescinded before construction has been completed. A better
argument appears to be that the roads must have been constructed to comply fully
with the terms of the federal highway grant, and if they were not at least partially
constructed by the time the grant offer is repealed, then the opportunity to comply
with the grant offer was extinguished upon repeal. That section line dedications
alone, without construction, do not complete grants has long been the consistent
position of the Department,'”® especially if construction was not even begun before
repeal of the granting statute.*

Another difficult question iswhether mere use by the public can ever sufficeto
establish a highway under R.S. 2477. Again, some of the cases cited for the
proposition that public use alone can result in a public highway appear to be
overstated. For example, Central Pacific Railway v. Alameda County is frequently
cited for the proposition that valid R.S. 2477 highways could be established by the
mere passage of wagons. The court in that case noted: "The original road was
formed by the passage of wagons, etc., over the natural soil...."*® However, the
Court also had noted that "A public highway ... was laid out and declared by the
county in 1859, and ever since has been maintained. During that timeit has served
as one of the main arteries of travel between the bay regions of southern Alameda
County and the Livermore Valley."'® Therefore, regardiess of how the road
originated, it apparently did qualify under R.S. 2477, and the “rule” for which this
caseis often cited appears to be either overstated or dicta.

There are actually two issues involved in some of the cases that may be
confused: 1) whether public use without someformal acceptance by agovernmental
entity may nonethelessresult in a"public highway" within a particular state; and 2)
whether ahighway established merely by public use without further improvement or
construction of the roadway may qualify under R.S. 2477.

" Tholl v. Koles, 70 P. 881 (Kan. 1902); Girvesv. Kenai Peninsula Borough, 536 P. 2d
1221 (Al. 1975); Bird Bear v. McLean County, 513 F. 2d 190 (8th Cir. 1975). However,
even states with section line statutes view the effect of such acts differently depending on
thereason for inquiry. In Pederson v. Canton Township, 34 N.W. 2d 172 (S.D. 1948), the
South Dakota Supreme Court held that although the section line statute constituted a
dedication of section line highways, if a part of a section line highway was not actually
constructed, there was no duty for the County government to warn motorists under an
abandoned highway statute because in fact there never had been a highway.

178 26 L.D. 446 (1898); Ferguson Opinion, supra; 1988 Policy Statement, supra, at 2.

1% Even the morelenient 1988 Policy Statement required that construction had to have been
initiated prior to repeal and actual construction had to have followed within a reasonable
time.

180 284 U.S. 463, 467 (1932).

181 d. at 465-466. (Emphasisadded.) This case also reinforcesthe argument that the roads
intended as qualifying under R.S. 2477 are significant roads considered public highways.
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Thefirst point may be answered wholly by the statutory and caselaw of the state
involved. Some of the cases may not word the issue correctly — as for example, by
discussing "adverse possession" against the United States, which does not lie.*®
Under the laws of some states, public use of sufficient type over sufficient time may
result in the creation of apublic highway in the first sense — recognition under state
law and/or acceptance by a state or local governmental entity for maintenance and
liability. Statelaw might also concludethat avalid R.S. 2477 highway resulted, not
because citizens are adversely possessing title against the United States, but because
if public use of a certain type and duration results in acceptance of a "public
highway" under state law, this is equated with adequate acceptance of the federa
grant offer.'®

However, thislatter approach presentsthe secondissue-if public usemay result
in the creation of a public highway under state law, does the resulting highway
qualify under federal law even if the road was not "constructed?' In some of the
more arid parts of the country, repeated passage may compact a roadbed capabl e of
sustaining regular use. If aroad that was never improved or maintained nonetheless
served asawell-travel ed transportation corridor between towns, and was recognized
as apublic highway under state law, could such aroad qualify under R.S. 2477?

Heretoo, in the leading cases usually cited, the roadsin question in fact appear
to have satisfied all of the elements of the 1866 Act. In the first Hatch case, for
example, theroad served several towns and several purposes, and citizens had spent
considerable private fundsinstalling ditches, bridges, and dugways.*®** Hatch 11 held
that public use alone (as public use was described in (Hatch I), without any official
action by a governmental entity could constitute valid acceptance of an R.S. 2477
right of way, because Wyoming recognized acommon-law doctrine of establishment
of highways by user. In this case, the court was focusing on whether any official
acceptance was necessary under Wyoming law at that time to constitute acceptance
of the federal grant offer, and concluded that it was not. A recent decision of the
Wyoming Supreme Court quoted from Hatch Il with approval for the principlesthat
state law controls the establishment of R.S. 2477 rights of way, and that use alone
suffices—though the court held that a highway right of way in that case did not exist
because later Wyoming statutes did require official acceptance.’®®

In Lindsay Land & Live Stock case too, a Utah case that has al so been cited for
the proposition that public use without constructionissufficient under R.S. 2477, the
road in question appears actually to havequalified under R.S. 2477. Thecourt inthat
case actually worded the rule as stated in Hatch, and noted that improvements had
been made even without public funds, that the road connected points between which
therewas considerable publictravel, and that the use made of theroad wasasgeneral

182 United Statesv. California, 332 U.S. 19, 39-40 (1947); Texasv. Louisiana, 410 U.S. 702,
714 (1973), rehearing denied, 411 U.S. 988 (1973).

18 Hatch Brothers Co. v. Black, 165 P. 518 (Wyo. 1917), affirmed on rehearing, 171 P. 267
(1918); Lindsay Land & Live Stock Co. v. Churnos, 285 P. 646 (Ut. 1930).

18 Hatch, supra.
185 Y eager v. Forbes, 2003 WY 134; 2003 Wyo.LEXIS 164 (Wyo. October 24, 2003).
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and extensive as the situation and surroundings would permit had the road been
formally laid out asapublic highway by public authority.’® Therefore, Lindsay does
not appear to stand for the proposition that no construction or improvement of aroad
is necessary to construct a public highway under theterms of R.S. 2477. Thiswas
not the rule stated in the case and was not the situation before the court.*®’

It seems unlikely as a factual matter that a road could be both totally
unimproved and still have supported until 1976 the kind of regular and continuous
use as a significant connector that qualifies as a highway.’®® Even in arid areas,
ditches and grading may be necessary at certain places to cope with seasonal rains.
It al so seemsunlikely that aroad would remain total ly unimproved onceit eventually
became formally accepted as a public highway and maintained by the local
government, circumstances that typically occurred well before 1976.

Thisis significant because in considering what alternatives may now exist for
processing R.S. 2477 claims, it has been said that any attempt to adhere to the
language and requirements of the 1866 Act would be disruptive of long established
expectations. Yet, it may well be that an analytic approach of asking both whether
a right of way is a public highway under state law, and whether the road is a
qualifying highway under federal law, in fact will prove to be consistent with most
of the case law to date.

Asdiscussed above, the Department of the Interior has consistently maintained
that some construction must have taken place, although at timesthe Department has
construed “construction” broadly, asin the 1988 Policy.

SUWA v. BLM recently focused again on the proper interpretation of R.S. 2477
and the earlier cases. After reviewing the plain meaning of the statute’s words as
evidenced in various dictionaries, the federal district court for the central district of
Utah upheld BLM’s interpretation of “construction” and “highway” as consistent
with these definitions and Congress's objective for federal land use policy.*® (See
above and Appendix | for the text of the definitions.) The counties, who also are
defendant/appellants on appeal, asserted that under Utah law, “ construction” could
be accomplished by “continued use” and nothing more, and that this law should
control. In response, the court probed the use of state cases, noted the disparity
between some of the broad pronouncements and the actual facts involved in the
cases, and summarized many recent opinionsthat cited them. This summary shows
why the applicability of statelaw cases continuesto be controversial, with arguments
to be made on both sides:

18 |_indsay, n. 183 supra, at 648.

187 Most of the Utah cases following Lindsay also specifically indicate that the road in
guestion was constructed or improved.

18 See n.118 and accompanying text, supra, for a discussion in a committee report on
FLPMA to the effect that unimproved ways in arid areas were not roads under FLPMA..

189 SUWA v. BLM, supra at 1139.
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... While past interpretations by state courts are not binding on afederal court
interpreting a federal statute, several federal courts have looked to this state
interpretation for guidance. In Serra Clubv. Hodel, 675 F. Supp. 594 (D. Utah
1987), the court ruled that under R.S. 2477, aright of way could be established
by public use under terms provided by State law.” Id. at 604. Since the Hodel
decision in 1987, severa federa district courts have adopted this state law
“continued use” standard in the determination of R.S. 2477 claims. See Barker
v. Board of County Comm'rs of the County of La Plata, Colo., 49 F. Supp. 2d
1203, 1214 (D. Colo. 1999) (citing Hodel); United Statesv. Jenks, 804 F. Supp.
232,235 (D. N.M. 1992) (citing Hodel), aff’d in part, rev'd in part on other
grounds, 22 F. 3d 1513 (10" Cir. 1994); Adams v. United States, 687 F. Supp.
1479, 1490 (D. Nev. 1988) (citing Hodel); see also Shultzv. United Sates Dept.
of Army, 10 F. 3d 649, 655 (9" Cir. 1993) (citing Hodel), withdrawn and
superseded on rehearing, 96 F. 3d 1222 (9" Cir. 1996).

The cases adopting the “ continued use” standard, however, are distinguishable
from the present matter. The more recent cases to adopt this standard reached
that interpretation simply by citing back to Hodel, rather than through
independent analysi sof the competinginterpretationsof theword“ construction.”
The Hodel case itself also seems to have reached its decision by citing to
previous cases, rather than by analyzing the statutory meaning of the term
“construction.” In ruling that state law would govern the establishment of R.S.
2477 rights-of-way, Hodel cited to two cases: Wilkenson v. United States Dept.
of Interior, 634 F. Supp. 1265, 1272 (D. Colo. 1986), and United States v.
9,947.71 Acres of Land, 220 F. Supp. 328, 335 (D. Nev. 1963). The Wilkenson
case looked to state law for the establishment of R.S. 2477 rights-of-way only
because the partiesto that case agreed to do so. See Wilkenson, 634 F. Supp. At
1272. Andthe9,947.71 Acres case appearsto have been miscited .... Theissue
of whether “physical work” or “continued use” was required to perfect an R.S.
2477 right-of-way was not before and was never discussed by the court.
Nevertheless, the language used by the court clearly indicates its view that
physical work was required to perfect an R.S. 2477 right-of-way. Inreferringto
theroad at issuein that case, the court mentioned that the road had been “built”
and “laid out” through a meandering mountain pass and that “acts of the actual
construction” had been necessary to create the road ....**

... Further, Plaintiffsare correct that the Tenth Circuit’ sdecisionin Hodel did not
resolve the issue of what interpretation should be given to the word
“construction” in R.S. 2477. The Tenth Circuit’s decision in Hodel addressed
only thescopeof R.S. 2477 rights-of -way already found to have been established
— it did not address the issue in this case, how R.S. 2477 rights-of-way are
established in the first place ....**!

The appeal of thiscasewas dismissed by the 10" Circuit for lack of jurisdiction
since the lower court had not yet ruled on requests for injunctive relief and
damages,” so additional clarification on the issue of the role of state law in
establishing R.S. 2477 rights of way is not yet available.

19 |4, at 1141-1142.
11 g,
192 69 Fed. Appx 927, 2003 U.S. App. LEXIS 13208 (10" Cir. June 27, 2003).
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Scope of Rights of Way. A complete analysis of the scope of R.S. 2477
rights of way is beyond the scope of this report, but some background on thisissue
may be helpful. The 1866 Act issilent asto the extent and features of aright of way,
and the regulations of the Department did not elaborate on the scope of R.S. 2477
grants. Although there have been few federa cases to date, in the Hodel case
involving the Burr Trail, the 10th Circuit held that the scope of avalid R.S. 2477
right of way generally isto be determined by the laws of the state in which the right
of way islocated, as they existed in 1976."® Under thisrule, analysis of the scope
of aparticular right of way will vary depending both on the facts of each case and the
laws of the state in which the right of way islocated. TheHodel case addressed only
the part of theroad in question that was adjacent to Wilderness Study Areas (WSAS).
The court discussed the relationship of the permissible scope of the right of way
under Utah law to the management duties of BLM in that context.

Applying Utah law, thedistrict court in Hodel found that avalid R.S. 2477 right
of way includesthe potential to expand theright of way to awidth that is"reasonable
and necessary" for thetype of useto which theroad had been put.*** The 10th Circuit
affirmed on this point, adding that reasonable and necessary must beread in light of
traditional uses to which the right of way was put. Furthermore, the court felt that
the basi ¢ principles of law governing easementswould control abuses, inthat owners
of thedominant and servient estates must exercisetheir rights so as not unreasonably
to interfere with each other.'®

Although the appeals court stated that state law controlled and that state law
held an easement was limited to the original use for which it was acquired, the court
next stated that the county's right of way was not limited to the use to which it was
first put, because R.S. 2477 was an open-ended and self-executing grant under which
new uses automatically vested. The court apparently meant that all the particular
highway uses that developed over the years before repeal in 1976 would assist in
determining the reasonable and necessary scope of valid expansion.®® The court
noted that the district court had found expanding the road to promote economic
development was within the historic uses of the road as a "vital link between the
country's major centers of activity".*¥” The district court had directed the county to
apply to BLM for aright of way permit for a part of the road segment that needed to
be relocated from its historic location. The appeals court agreed, but added that the
BLM could not deny the permit or impose all the conditionsit usually could impose
onrightsof way granted under TitleV of FLPMA, but that BLM could specify where

198 Sierra Club v. Hodel, 848 F.2d 1068, 1080-1081 (10th Cir. 1988), overruled on other
grounds, Village of Los Ranchos de Albuquerque v. Marsh, 956 F.2d 970, 973 (10" Cir.
1992).

194 Sjerra Club v. Hodel, 675 F. Supp. 594, 607 (C.D. Utah 1987).
1% Sierra Club v. Hodel, 848 F.2d at 1083, citing Utah cases.

19 1d. 1083-1084.

97 675 F. Supp. at 606.
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the road should be relocated in order to have the least degrading impact on the
WSA.lgS

The court had perceived a conflict between the saving provisions of FLPMA
that preserved the valid R.S. 2477 right of way, and the duty imposed on BLM in
8603(c) to manage WSAs to avoid impairing their wilderness values and to avoid
unnecessary and undue degradation. Congress had specified in 8603 that certain
other uses were to be allowed to continue in WSASs, but did not speak to valid
existing roadways. BLM had analogized valid existing highways to other
grandfathered uses and afforded them the same protections, an interpretation the
court found reasonable.

It isinteresting to note that the courts in the Hodel cases derived the authority
of thefederal government to have any control over the scope and exercise of theR.S.
2477 right from the duty of BLM to prevent unnecessary and undue degradation of
the WSAs under their management. Under the genera management section of
FLPMA, 43 U.S.C. 1732(b), BLM has asimilar duty to prevent undue degradation
of all thelands under its management. In other words, the federal government isno
longer in the pre-FLPMA position of having no interest in or responsibilities for the
underlying lands impacted by R.S. 2477 highways.

Another Utah case further elaborated on the relative interests of the United
States and those with the R.S. 2477 easement interest. In United Satesv. Garfield
County," Garfield County had bulldozed part of the Burr Trail that traverses Capitol
Reef National Park, for which actions the United States sought damagesin trespass.
The court, relying on the Hodel cases, determined that the scope of the R.S. 2477
right of way is that which is reasonable and necessary to ensure safe travel for the
uses made of theright of way at thetime of repeal of R.S. 2477, including improving
the road to two lanes so travelers could pass each other.® The court rejected the
County’ s assertion that the width of the right of way included all “disturbed area,”
finding that standard to be “the most singularly unhelpful, uncertain and
ungovernable approach to answering the question of scope.”®* The issue of the
extent to which the County could “improve” the road led to an exploration of the
respective authorities of the two parties. The County asserted that it could improve
the road without permission from the National Park Service, but the National Park
Service pointed to its statutory authoritiesto protect the federal lands underlying and
surrounding theright of way and to“ conservethe scenery and the natural and historic
objects and wildlife therein.”®? The court responded that: “[a]t the intersection of
power, right, and duty, then, the law comprehends that one entity may not act upon
its rights without regard for the other. Each must acknowledge the need for

19 848 F.2d at 1088,

199 122 F. Supp.2d 1201 (D.C.D. Utah 2000)
20 |4, at 1217.

201 |d. at 1230.

22 | (i, at 1240.
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reasonable accommodation of the other’s duties, powers and purposes.”?* “Hodel
instructs that ‘the initial determination of whether the activity fals within an
established right of way is to be made by’ the federal land management agency
having authority over thelandsin question.”®* The court held that Garfield County
could conduct maintenance work without prior authorization from the National Park
Service, but could not perform work constituting “ construction” within the meaning
of the NPS regulations without first obtaining a permit, approval or agreement from
the National Park Service, which could regulate that construction work to the extent
provided by regulation and statute.®

Undoubtedly there will be other disputes as to the scope of R.S. 2477 rights of
way and the respective authorities to regulate their improvement and use, and it
remains for future agency and judicial exposition to flesh out these issues further.

Is R.S. 2477 Retrospective or Prospective? The court in United States
v. Dunn held that the 1866 Act was meant only to sanction trespasses that had
occurred on the public domain beforeits enactment. The court said that the Act was
"not intended to grant rights, but instead to give legitimacy to an existing status
otherwise indefinable."?® The court reached this result by relying on two previous
cases, both of which addressed those aspects of the 1866 Act that cured past
trespasses, because those were the facts before the court. A better reading of both
cases is that the 1866 Act served to legitimize past trespasses and to establish
priorities of occupancy rightsthat related back to the establishment of the usesrather
than only to the 1866 date of enactment.”” Neither case held that the 1866 Act only

23 1d. at 1243.
204 1d. at 1243, quoting 848 F.2d at 1085.

25 |d. at 1265. Asto the authority of federal agenciesto regulate R.S. 2477 rights of way,
seeUnited Statesv. Jenks, 22 F.3d 1513 (10" Cir. 1994), and 129 F.3d 1348 (10" Cir. 1997),
and United States v. Vogler, 859 F.2d 638 (9" Cir. 1988), cert. denied, 488 U.S. 1006
(1989); accord, Clouser v. Espy, 42 F.3d 1522, 1538 (9" Cir. 1994); Adamsv. United States,
3 F.3d 1254, 1258 n.1 (9" Cir. 1993).

26 478 F. 2d 443, 445 n.2 (9th Cir. 1973)

27 Jennisonv. Kirk, 98 U.S. 453, 459 (1878), quoted approvingly the statement of the author
of the act that "[i]t merely recognized the obligation of the government to respect private
rightswhich had grown up under itstacit consent and approval. It proposed no new system,
but sanctioned, regulated, and confirmed a system already established, to which the people
were attached." However, the Court in that case addressed a factual situation where two
miners disagreed asto whose rights had priority with respect to a mining claim and awater
ditch -- two uses in effect when the 1866 Act was passed. The Court's comments were
therefore dicta to the extent they should be construed as indicating the Act had no
prospective effects. The better reading, however, seemsto bethat the author meant that the
1866 Act moreclosely followed current practicesthan did the other proposal of Rep. Julian.
See discussion above. Central Pacific Railway Co. v. Alameda County, 284 U.S. 463
(1931), presented the issue of whether aR.S. 2477 road should be considered established
in 1866 when it wasvalidated by the Act, or whether it should be considered as having been
established in 1859 when it was layed out and approved by the county. (If the former, it
predated the rights of therailroad.) The Court held that the 1866 Act sanctioned existing

(continued...)
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addressed past trespasses, and the best reading of these two cases and of the majority
of judicia interpretation indicates that the act al so was prospectiveinits application.

The 9th Circuit noted the issue as an open question in a 1982 opinion in
Humboldt County v. United Sates.®® However, two years later, the same Circuit
noted that the partiesto new litigation agreed that R.S. 2477 operated prospectively
to grant rights of way for highways constructed after its enactment. The court then
stated: "Dunn is questionable authority because it is contrary to the cases cited in
Humboldt County, 684 F.2d at 1282 n. 6, and appears to misread Central Pacific
Railway Co. v. Alameda County, 284 U.S. 463, 52 S. Ct. 225, 76 L. Ed. 402
(1932)."2®

Therefore, the better interpretation would seem to be that while the 1866 Act
confirmed preexisting rights of way, it aso applied prospectively.

Does R.S. 2477 Apply Only to Roads for Mining or Homesteading
Purposes? The Ninth Circuit also has held that an alternative ground for finding
that Humboldt County did not acquire aright of way under R.S. 2477, isthat aright
of way could not be acquired under that Act for aroad for purposes other than mining
or homesteading, which purposes did not include the desired purpose of reaching a
recreation area. The court found that although the language of the grant is without
limitation as to purpose, the statute of which it was a part addressed solely mining
and homesteading claims. The court noted that the holding in Wilderness Society v.
Morton®® was consistent with this interpretation in that the road in that case would
facilitate oil drilling, which was completely consonant with Congress intent in 1866
to facilitate private mineral development.?*

Although the argument can be made that section 8 is limited to the context of
the act of which it is a part, the language is not so limited on its face, and the
provision seems consistently to have been interpreted as being of general import.
The meaning of "highway" as a significant road set forth earlier in this report also

207 (..continued)

rights of way rather than creating new ones as of 1866. The Court reviewed the Jennison
case and stated: "The section of the Act of 1866 granting rights of way for the construction
of highways, no less than that which grants the right of way for ditches and canals, was so
far as then existing roads are concerned, a voluntary recognition and confirmation of
preexisting rights, brought into being with the acquiescence and encouragement of the
general government.” (Id. at 473. Emphasis added.) Quite arguably, the Court in Central
Pacific corrected the possible reading of the Jennison case that it denied possible
prospective rights, and made clear that both cases spoke only to then existing rights, finding
that they were ratified as of the time the uses were established, rather than being "new"
rights as of 1866.

28 684 F.2d 1276, 1282 n. 6 (9th Cir. 1982).

209 United Statesv. Gates of the Mountains L akeshore Homes, 732 F.2d 1411, 1413 n.3 (Sth
Cir. 1984).

210 479 F.2d 842 (D.C. Cir. 1973)(en banc), cert. denied, 411 U.S. 917 (1973).
211 Humboldt Co. v. United States, 684 F.2d 1276, 1282 (th Cir. 1982).
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refutes the narrow interpretation. Furthermore, when the provision was codified, it
was not placed with the remainder of the sections pertaining to mineral claims, but
rather was codified as part of the general rights of way provisionsas43U.S.C. §932.
Although unenacted titles of the United States Code are only evidence of thelaw and
cannot change the law,?? this Code placement is further evidence that the provision
should be interpreted as of general import.

The Department of the Interior also has interpreted the provision as applicable
to other than mining access. A 1959 Solicitor's Opinion on access to mining claims
states that Congress understood when it enacted the mining laws that miners would
have to use the public lands for roads, and that roads were necessary and
complementary to mining activities. The opinion does not mention section 8 of the
1866 Mining Act (R.S. 2477) asrelevant to the discussion of mining roads, afact that
arguesfor theinterpretation that the highway grant i n section 8 was speaking of roads
other than mere mining access roads.?* It also appearsthat the vast majority of cases
have implicitly found the highway right of way is not limited to the mining and
homesteading context.?* United Statesv. 9,947.71 Acresof Land®® held that private
entities were entitled to compensation from the United States for the taking of their
mine access right of way. Although the court had discussed R.S. 2477 as one
authority for the mine road, the court also concluded that the right of way was not a
public highway, and the case does not stand for any clear characterization of R.S.
2477.

What Are Unreserved Lands? The 1866 grant wasfor rightsof way across
public lands that were not then reserved. Public lands are those lands in the public
domain -- basically the western lands the United States obtained from another
sovereign rather than from a state or individual -- that were open to the operation of
the various public land laws enacted by Congress, such as the homesteading acts.
Reserved landsarethose publiclandsthat arewithdrawn and dedicated to aparticul ar
federal purpose or purposes, such as military reservations or national parks.

The position of the Department in the 1988 policy statement was that public
landsthat are not availablefor R.S. 2477 rights of way are those that are reserved or
dedicated by Act of Congress, Executive Order, Secretaria Order, or, in Some cases,
classification actions authorized by statute, during the existence of that reservation
or dedication, or lands pre-empted or entered by settlers under the public land laws
or located under the mining laws which ceased to be public lands during the
pendency of the entry or claim.?® Usualy, it is clear whether a full-fledged
reservation has occurred. The situation may not be as clear, however, when
classifications and withdrawals are involved.

212 1 U.S.C. 8204; Preston v. Heckler, 734 F.2d 1359, 1367 (9th Cir. 1984); Stephan v.
United States, 319 U.S. 423, 426 (1943)(per curiam).

23 See 66 1.D. 361, 362, 364 (1959).

24 See, e.9., Sierra Club v. Hodel, 675 F. Supp. 594, 601 (D. Utah 1987), which indicates
that the road in that case originated as a livestock driveway and a wagon road.

215 220 F. Supp. 328 (D. Nev. 1963).
16 1988 Policy Statement at 1.
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For example, the withdrawals and classifications associated with the creation
of grazing districts under the 1934 Taylor Grazing Act?’ may reserve lands
sufficiently to preclude establishment of an R.S. 2477 right of way. The Taylor
Grazing Act at 43 U.S.C. 8315f providesthat affected lands "shall not be subject to
disposition, settlement, or occupation until after the same have been classified and
openedto entry.” Yet 43 U.S.C. 8315e states that "nothing contained in this chapter
shall restrict the acquisition, granting or use of ... rights -of-way within grazing
districtsunder existinglaw ...." The9th Circuit has held that the two sections should
be read together, such that withdrawals and creation of a grazing district precluded
establishment of a road across grazing district lands, unless the entity seeking to
acquire aright of way sought the reopening of such lands under 43 U.S.C. 8315f in
order to establish theroad.?® If thisreasoning isrepeated in other cases, it obviously
would have agreat impact on theremaining R.S. 2477 validity determinations since
the Taylor Grazing Act withdrawals were extensive.

Estoppel. Anissuethat underlies much of the controversy surrounding R.S.
2477, especially with reference to construction issues, is that of federal
"acquiescence" in whatever interpretations the states devised. The argument can be
made that because the agency administering the Act allegedly did not assert any
federal requirements or dispute state claimsfor aperiod of over ahundred years, and
because Congress a so acquiesced in state articulation of all aspects of these grants,
the federal government may not now assert statutory requirements that contradict
stateclaimsor interpretations. Therefore, theargument continues, thevalid existing
rights that were preserved by FLPMA are those and only those that are recognized
asvalid under state law.

This issue of estoppel by acquiescence was discussed in United Sates v.
California, acaseinvolving disputed ownership and jurisdiction over the three-mile
belt of submerged lands off the coast of California. The Court ruled for the United
States (a position Congress later changed by statute), despite a long history of
acquiescence by federal officialsin the assertion of jurisdiction by the State, even to
the point of making federal purchases of rightsin the belt. The Court said:

Asamatter of fact, the record plainly demonstrates that until the California oil
issue began to be pressed in the thirties, neither the states nor the Government
had reason to focus attention on the question of which of them owned or had
paramount rightsin or power over the three-mile belt. And even assuming that
Government agencies have been negligent in failing to recognize or assert the
claimsof the Government at an earlier date, the great interests of the government
in this ocean area are not to be forfeited as aresult. The Government, which
holds its interests here as elsewhere in trust for all the people, is not to be
deprived of those interests by the ordinary court rules designed particularly for
private disputes over individually owned pieces of property: and officers who
have no authority at al to dispose of Government property cannot by their

27 Act of June 28, 1934, ch. 865, 48 Stat. 1269, codified at 43 U.S.C. §8315 et seq.

218 Humboldt County v. United States, 684 F.2d 1276, 1281 (9th Cir. 1982). See also the
Burr Trail/Hodel cases, which found that, in that case, aroad had already been established
by the time of the withdrawals in question. 675 F. Supp. at 604; 848 F. 2d at 1079 n.10.
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conduct cause the Government to loseits valuable rights by their acquiescence,
laches, or failure to act.?®

The analogy with the current situation appears clear. The federal government
had no reason to focus on validity of R.S. 2477 rights of way until after the repeal of
the measure, and possibly not until theissuance of the 1988 Policy Statement, which
perhaps encouraged claims that had previously not been considered to be valid.
Quite arguably, the actions of the federal agents were not as compromising in the
R.S. 2477 context asthey werein the California context because theregul ation of the
Department did incorporate the elements of the relevant statute, and because of the
historical context surrounding rights of way before FLPMA.

In Utah Power & Light Co. v. United Sates, involving another right of way
statute and a combination of acquiescence and overt actions on the part of federal
agents, the Supreme Court also held:

Thisground also must fail. Asageneral rulelachesor neglect of duty on the part
of officers of the Government is no defense to a suit by it to enforce a public
right or protect a public interest .... A suit by the United States to enforce and
maintain its policy respecting lands which it holds in trust for all the people
stands upon a different plane in this and some other respects from the ordinary
private suit to regain the title to real property or to remove a cloud fromit.?°

An "estoppel” argument also was raised in City and County of Denver v.
Bergland, involving another right of way statute. The court quoted from U.S. v.
California, supra., with approval, and stated that estoppel, if applicableat al, canlie
only against an agency to which Congress has del egated the authority to dispose of
lands held in trust for the public.?** The court did not decide whether some version
of estoppel could apply to the agencies regarding the right of way involved in that
case, because it concluded that plaintiff had failed to make a traditional case of
estoppel against the United Statesfor reasonsthat may well also pertaininthe current
R.S. 2477 context.??> Even if the elements of estoppel are present, when title to
public landsisinvolved, policy considerations demand that estoppel not be applied
without compelling reasons.?®

An argument can be made that estoppel is not appropriate in the R.S. 2477
situation, because the elements required by the 1866 Act are evident on the face of

219332 U.S. at 39-40. See also Utah Power and Light Co. v. United States, 243 U.S. 389,
409 (1917).

220 243 U.S, 389, 409 (1917).
221 695 F.2d 465, 482.

2221, Seealso Oregonv. BLM, 676 F. Supp. 1047, 1059 (D.Or. 1987); United Statesv.
Wharton, 514 F.2d 406 (9th Cir. 1975); and U.S. v. 31.43 Acres of Land, more or less, 547
F.2d 479, 482 (9th Cir. 1976.).

3 Spe, e.9., Oregon v. Bureau of Land Management, 676 F. Supp. 1047, 1059 (D. Or.
1987), acasein which the General Land Office had made certain determinations involving
lands, which the BLM invalidated 40 years later. The court cited with approval United
States v. Ruby, 588 F. 2d 697, 704 (9th Cir. 1978).
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the Act and have consistently been required by the Department since its earliest
regulation.

Clearly, there is a legitimate and significant role for state law to play in
implementing the statute, but it can hardly be assumed that Congress agreed with
diverse state interpretations of which it was not aware and regarding which it had no
reason to inquire. Furthermore, Congress has acted to address rights of way in
legislation since 1866 in enactmentsthat are consistent with anintent in the 1866 Act
to grant rights of way for the construction of significant roads, and thereforeit could
be argued that Congress did not necessarily acquiesce in apparently contrary state
interpretations.

A reconsideration of the 1988 Policy and the criteriaset out init, the argument
might continue, that resulted in a new articulation closer to the requirements of the
Act would not actually be disruptive of the current status quo because most of the
qualifying roads clearly qualified by 1976. Furthermore, an examination of some of
the leading state cases indicates that an interpretation that required qualifying roads
to be public highways under state law and also to meet the elements of the federal
grant would not be at odds with most of the actual rules and facts of those cases.

Statute of Limitations. Except for certain suitsby states, theQuiet Title Act
bars suitsthat are brought more than 12 years after the plaintiff knew or should have
known that the United States asserted title in a particular property contrary to their
own.”* The previous disclaimer regulations had a blanket statute of limitations of
12 years. The amended regulations parallel the QTA by providing a new exception
for state claims, but also put in place a new definition of “state” that, in contrast to
the interpretation of that term under the QTA and to the absence of any exception to
the 12-year statute of limitations in the previous disclaimer regulations, includes
counties and other political subdivisions of states, and other governmental entities,
thereby broadening those not time-barred from seeking a disclaimer. Court cases
have analyzed whether the statute of limitations in the QTA context may have run
with respect to R.S. 2477 claims, and may shed light on statute of limitations issues
in the disclaimer context.

After Congress repealed R.S. 2477 in its entirety in 1976, no new R.S. 2477
rights of way could be established, and several administrative actions taken after the
repeal of the grant in 1976 may have begun the 12-year period. After repeal, BLM
notified the states that R.S. 2477 was no longer effective and that all new claims
would be under TitleV of FLPMA.?* |n 1980, BLM proposed regulations for Title
V rights of way, and included arequest for all persons, state or local governments

224 Under 28 U.S.C. §2409a(k), the noticefor the purpose of the accrual of an action brought
by a state must be "(1) by public communications with respect to the claimed lands which
are sufficiently specific as to be reasonably calculated to put the claimant on notice of the
Federal claim to the lands, or (2) by the use, occupancy, or improvement of the claimed
lands which, in the circumstances, is open and notorious."

25 Organic Act Directive No. 76-15 at 5, December 14, 1976.
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that had " constructed public highways' under the authority of R.S. 2477 to file maps
showing the locations of the highways. However, doing so was optional >

As part of itsimplementation of section 603 of FLPMA, BLM also devel oped
proposed criteriafor determining which lands were "roadless’. These criteriawere
finalized after public review and numerous public meetings. The Wilderness Policy
and Review Procedures wereissued in draft form on February 27, 1978. Morethan
60 meetings were held and over 5,000 letters and written comments were received,
most of which focused on the proposed definition of "road" that would beused inthe
inventory.?” A wildernessinventory handbook wasissued on September 27, 1978.%%
BLM then completed two levels of inventories that were completed by December,
1980.

By the end of 1980, lists of areas determined to be roadlessthat were classified
as"Wilderness Study Areas’ (to be studied further for suitability for inclusionin the
National WildernessPreservation System) were publishedintheFederal Register and
the BLM directors in each state issued press releases on the classifications and
designated areas. The names and addresses of each BLM State Director were given
in the Notices, which also stated that inventory maps and detailed information were
available to the public.?®

Arguably, this sequence of actions, especially the opportunity for public
comment on the proposed wilderness inventory procedures and in particular the
definition of "road" that generated such response, the public notice of the final
Wilderness Handbook, the BLM inventories of roadless areas, and the subsequent
published determinations of which areaswere deemed to be without roads may have
constituted notice of aposition of the United States adverseto possible claimed R.S.
2477 rights in those areas so classified.

If these actions of BLM are found to have put possible claimants on notice that
they should assert R.S. 2477 claims, the statute of limitations may haverun such that
some claimants may not be able to contest an adverse determination now under the
QTA. However, courts may require additional actsin order to find that a plaintiff
“knew or should have known” that the United States claimed title in conflict with a
non-federal right of way.?*°

The argument can also be madethat if R.S. 2477 “highways’ are interpreted as
including minor ways that were not even roads for purposes of section 603 of

26 Seen. 127, supra.
21 See the Preface to the Wilderness | nventory Handbook (1978).
228 43 Fed. Reg. 43772 (September 27, 1978).

29 Many of the state-by-state final inventories were published in the Federal Register on
November 14, 1980. See, e.g., listsbeginning on 45 Fed. Reg. 75577 (November 14, 1980).

%0 See discussions of notice in Spirit Lake Tribe v. North Dakota 262 F.3d 732 (8" Cir.
2001), reh. denied, reh. en banc denied US App LEXIS 24546, and cert. denied USLEXIS
2390; Elk Mountain Safari, Inc. v. United States, 645 F. Supp. 151 (D. Wyo 1986); Park
County v. United States, 626 F.2d 718 (9" Cir. 1980), cert. denied 449 U.S. 1112.
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FLPMA, then the classification of areas as roadless still did not suffice as notice of
aposition of the United States hostile to theinterest of possible R.S. 2477 claimants,
such that the clock on the statute of limitations began to run. Absent Congressional
action, this, like many other R.S. 2477 issues appears likely to be settled by the
courts.

Current Congressional Actions

H.R. 1639 in the 108" Congress would establish a window of time to present
R.S. 2477 claims, beyond which time such claims would be deemed to have been
abandoned,?" and woul d establish uniform definitionsand aprocedurefor validating
such claims.

The bill would define “construction” and “highway” as:

[A]n intentional physical act or series of intentional physical acts that were
intended to prepare, and that accomplished preparation of a highway by a
durable, observable, physical modification of the land aong the entire claimed
route to facilitate the safe and efficient passage of four-wheeled highway
vehicles.

A thoroughfare along a specific identified route that, prior to the latest available
date, was used by the public, without discrimination against any individual or
group, for the passage of four-wheeled highway vehicles carrying people or
goods from one inhabited place to another inhabited place.

The House approved an amendment to FY 2004 Interior and Related Agencies
Appropriations (H.R. 2691) that would have prohibited implementation of the
disclaimer regulation amendmentsin national monuments, wildernessand wilderness
study areas, National Parks, and National Wildlife Refuges. The Senate bill did not
contain asimilar provision and it was eliminated in conference.

%! See section 314 of FLPMA, 43 U.S.C. 1744, in which Congress imposed a three year
time limit on recording mining claims, beyond which time the claims would be deemed
conclusively to constitute an abandonment of the claims. This approach was upheld in
United Statesv. Locke, 471 U.S. 84 (1985).
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Appendix 1

Comparison of Various Definitions Relating to R.S. 2477

Construction

Highway

1988 “Hodel”
Policy

“Construction must have occurred while the
lands were public lands, not reserved for public
uses. Construction isaphysical act of readying
the highway for use by the public according to
the available or intended mode of transportation
-foot, horse, vehicle, etc. Removing high
vegetation, moving large rocks out of the way,
or filling low spots, etc., may be sufficient as
construction for a particular case. Survey
planning, or pronouncement by public
authorities may initiate construction but does
not, by itself, constitute construction.
Construction must have been initiated prior to
therepeal of R.S. 2477 and actual construction
must have followed within a reasonable time.
Road maintenance over several years may equal
actual construction. The passage of vehicles by
users over time may equal actual construction.”

“A public highway is a definitive route or
way that isfreely open for all to use. It
need not necessarily be open to vehicular
traffic for a pedestrian or pack animal trail
may qualify. A toll road or trail is still a
public highway if the only limitation is the
payment of the toll by all users. Multiple
ways through a general area may not
qualify as a definite route, however,
evidence may show that one or another of
the ways may qualify. Theinclusion of a
highway in a State, county, or municipal
road system constitutes being a public
highway. Expenditure of construction or
mai ntenance money by an appropriate
public body is evidence of the highway
being a public highway. Absent evidence
to the contrary, a statement by an
appropriate public body that the highway
was and till is considered apublic
highway will be accepted.”

1994 Proposed
Regulations

“[A]n intentional physical act or series of
intentional physical acts that wereintended to,
and that accomplished, preparation of adurable,
observable, physical modification of land for
use by highway traffic. Where State law, in
effect on the latest available date, further limits
the definition of construction, these limits also

apply.”

“[A] thoroughfare that is currently and was
prior to the latest available date used by
the public, without discrimination against
any individual or group, for the passage of
vehicles carrying people or goods from
placeto place. Where State law, in effect
on the latest available date, further limits
the definition of highway, these limits also

apply.”

1997 Proposed
Legislation

Anintentional physical act or series of
intentional physical acts that were intended to,
and that accomplished, preparation of a highway
by adurable, observable, physical modification
of land for use by highway traffic.

A thoroughfare that was prior to the latest
available date used by the public, without
discrimination against any individual or
group, for the passage of vehicles carrying
people or goods from place to place.
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Standards applied in
SUWA v. BLM

Some form of mechanical construction must
have occurred to construct or improve the
highway. A highway right-of-way cannot be
established by haphazard, unintentional, or
incomplete actions. For example, the mere
passage of vehicles across the land, in the
absence of any other evidence, is not sufficient
to meet the construction criteriaof R.S. 2477
and to establish that a highway right-of-way was
granted.

Evidence of actual construction may include
such things as road construction or maintenance
records, aerial photography depicting
characteristics of physical construction, physical
evidence of construction, testimony or affidavits
affirming that construction occurred, official
United States Government maps with legends
showing types of road, as well as other kinds of
information.?*

H.R. 1639

“[A]nintentional physical act or series of
intentional physical acts that were intended to
prepare, and that accomplished preparation of, a
highway by a durable, observable, physical
modification of the land along the entire claimed
route to facilitate the safe and efficient passage
of four-wheeled highway vehicles.”

“[A] thoroughfare along a specific
identified route that, prior to the latest
available date, was used by the public,
without discrimination against any
individual or group, for the passage of
four-wheeled highway vehicles carrying
people or goods from one inhabited place
to another inhabited place.”

Current DOI

No published definitions; definitions will
evidently vary from agreement to agreement.

232 Southern Utah Wilderness Alliance v. Bureau of Land Management, 147 F. Supp. 2d
1130, 1138-1139 (C.D. Utah, 2001), appeal dismissed as premature, 69 Fed. Appx 927,
2003 U.S. App. LEX1S 13208 (10" Cir. June 27, 2003).
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