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Summary

In United Sates v. Oakland Cannabis Buyers Cooperative, 532 U.S.483
(2001), the United States Supreme Court held, without dissent, that there is no
medical necessity defense to the federal law prohibiting cultivation and distribution
of marijuana— even in states which have created a medical marijuana exception to
a comparable ban under state law.

Congress classified marijuana as a Schedule | controlled substance, a
classification it reserved for those substances which have no currently accepted
medical usein the United States. Therefore, the Court concluded, Congress could
hardly have intended to recognize a medical necessity defense for marijuana and
recognition of any such defense would be contrary to Congress' clear intentions.

The Coop raised three constitutional issues in its brief before the Court. It
suggested that afederal medical marijuanaban would exceed the reach of Congress
authority to regulate interstate commerce; that such a ban would be contrary to the
constitutional reservation of powers to the people; and that such a ban would be
contrary to the substantive due process rights of patients who use marijuana for
medical reasons. The Court did not addressthe constitutional issues suggestedinthe
Coop’ s brief because the lower court decision under review did not rule upon them.
Other courts have disagreed over whether enforcement of the ban against physicians
is contrary to their First Amendment right to free speech.

The Court’ sdescription of matterswithin Congress' legislative authority under
the commerce clause in United States v. Lopez and United States v. Morrison
indicates that the federal ban on the cultivation, distribution or possession of
marijuanalieswithin Congress' prerogatives. Itscharacterization of the limitations
on the enacting clausein Prinzv. United States and of the circumstances warranting
expanded substantive due process recognition in Washington v. Glucksberg
encumber the Coop’ s contentions on those counts.

Related legidlativeactivity inthisCongressincludesaproposal for an exception
to the federal prohibitions in those states whose laws allow use of marijuana for
medicinal purposes (H.R. 2233).
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Marijuana for Medical Purposes: The
Supreme Court’s Decision in United States
v. Oakland Cannabis Buyers’ Cooperative

and Related Legal Issues

Introduction

There is no medical necessity defense to the federal crimes of cultivating or
distributing marijuana. So said the Supreme Court in United States v. Oakland
CannabisBuyers Cooperative, 532 U.S. 483, 486 (2001). The Court left undecided
guestions over whether a necessity defense might be available for possession and
over possiblecommerce clause, enactment clause, and due processclause challenges.

Background

The federa Controlled Substances Act (the Act) outlaws the cultivation,
distribution, or possession of marijuana, 21 U.S.C. 841, 844! The ban is a
component of federal and state schemes which regulate the sale and possession of
drugs and other controlled substances. The State of Californiahas created amedical
necessity exception to its marijuana prohibitions, CAL.HEALTH & SAFETY CODE

1 Strictly speaking, sections 841 and 844 proscribe the unlawful manufacture, distribution,
dispensing, or possession of controlled substances. Marijuanais classified as a Schedule
| controlled substance, 21 U.S.C. 812(c), Sch.l(c)(10). “Manufacturing” means* production,
preparation, propagation, compounding or processing,” 21 U.S.C. 802(15), and“ production”
includes*” planting, cultivation, growing, or harvesting of acontrolled substance,” 21 U.S.C.
802(22). Schedule | is reserved for those controlled substances which (A) have “a high
potential for abuse,” (B) have* no currently accepted medical useintreatment inthe United
States,” and (C) for which “[t]here is alack of accepted safety for use . . . under medical
supervision,” 21 U.S.C. 812(b)(1). Consequently, physicians may not ordinarily prescribe
Schedule | controlled substances, 21 U.S.C. 829 (prescriptions for Schedule I, 11, IV and
V controlled substances), and manufacturing and distributing Schedule | controlled
substances for research purposes is tightly regulated, 21 U.S.C. 822, 823. The Attorney
General, acting with the benefit of the recommendations of the Secretary of Health and
Human Services, is authorized to assign and reassign substances to the appropriate
schedules, 21 U.S.C. 811. An abbreviated form of this report is available as CRS Report
RS20998, Marijuana for Medical Purposes: A Glimpse of the Supreme Court’s Decision
in United Sates v. Oakland Cannabis Buyers Cooperative and Related Legal |ssues.
Penalties authorized for violations of the Act are discussed in CRS Report 97-141, Drug
Smuggling, Drug Dealing and Drug Abuse: Background and Overview of the Sanctions
Under the Federal Controlled Substances Act and Related Satutes.
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ANN. 811362.5.2 The Oakland Cannabis Buyers Cooperative (the Coop) was one of
the entities which dispensed marijuanato patients qualified to receive it under state
law.

Federal authorities sued to enjoin cultivation and distribution of marijuanain
violation of federal law by the Coop and its suppliers. The federal district court
granted a preliminary injunction, United Sates v. Cannabis Cultivators Club, 5
F.Supp. 2d 1086 (N.D.Cal. 1998), which the Court of Appealsoverturned for failure
to consider animplicit medical necessity defense, United Statesv. Oakland Cannabis
Buyers Cooperative, 190 F.3d 1109 (9th Cir. 1999).

The necessity or “choice of evils” defense has been recognized by anumber of
other lower federal appellate courts®> The Supreme Court seemed to verify its
vitality, at least indirectly, when it described the prerequisites for the defense to an
escape charge: “where a criminal defendant is charged with escape and claims that
he is entitled to an instruction on the theory of duress or necessity, he must proffer
evidence of abonafideeffort to surrender or return to custody as soon asthe claimed
... hecessity haslost its coercive force,” United Statesv. Bailey, 444 U.S. 394, 415
(2980).

Supreme Court Decision

The Coop argued that necessity, as a common law defense, was an implicit
exception to the Act’ s prohibitions. No member of the Supreme Court agreed, 532
U.S. at 490.* Infact, amajority questioned the very existence of afederal necessity
defense,” although as the concurring opinion points out, the case holds no more than
that there is no necessity defense to the federal proscription on the cultivation or
distribution of marijuana.®

2 Severa other states have “medical marijuana” laws, ALASKA STAT. §11.71.090;
ARIZ.REV.STAT.ANN. 813-3412.01(A); CoLO.CONST. Art. XVIII 84; HAWAII REV.STAT.
§8329-121t0 329-128; MD. CRIM.CODE ANN. 85-601; ME.REV.STAT.ANN. tit.22 81102 or
2382-B(5); NEV.REV.STAT.ANN. §8453A.010 to 453A.400; ORE.REV.STAT. 88475.300 to
475.346; WAsH.Rev.CODE ANN. §869.51A.005 to 69.51A.902.

? E.g., United Satesv. Duclos, 214 F.3d 27, 33 (1st Cir. 2000); United Satesv. Unser, 165
F.3d 755, 764 (10th Cir. 1999); United Statesv. Milligan, 17 F.3d 177, 181 (6th Cir. 1994).

4 Justice Thomas wrote the opinion for the Court; Justice Stevens submitted a concurrence
in which Justices Souter and Ginsburg joined; Justice Breyer took no part in consideration
of the case.

> “Asaninitial matter we note that it is an open question whether federal courts ever have
authority to recognize anecessity defense not provided by statute . . . .\We need not decide,
however, whether necessity can ever be a defense when the federal statute does not
expressly provide for it. In this case, we need only recognize that a medical necessity
exception for marijuanais at odds with the terms of the Controlled Substances Act. The
statute, to be sure, does not explicitly abrogate the defense. But its provisions leave no
doubt that the defenseis unavailable,” 532 U.S. at 490-91.

¢ “Lest the Court's narrow holding be lost inits broad dicta, let me restate it here: ‘[W] e
hold that medical necessity is not a defense to manufacturing and distributing marijuana
Ante, at 494 (emphasis added). . . . Apart from its limited holding, the Court takes two
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On the basic point, the members of the Court were of one mind — Congressin
the Act addressed and rejected the very exception for which the Coop sought
recognition. Congressoutlawed manufacturing or distributing controlled substances
except asauthorized inthe Act, 21 U.S.C. 841(a)(1). Theonly authorized exception
for Schedule | controlled substances, such as marijuana, is government approved
research, 21 U.S.C. 823(f); the Coop did not arguethat it was engaged in government
approved research; thereis no other explicit exception for marijuana.

But the federal necessity defense is a creature of common law, frequently
assumed if rarely cited by name, and Congress did not rejected it by name. Yet
Congress did limit Schedule | to those controlled substances with “no currently
accepted medical use,” 21 U.S.C. 812(b)(1)(B). It assigned marijuanato Schedule
[, 21 U.S.C. 812(c). Thus, “[i]t is clear from the text of the Act that Congress has
made adetermination that marijuanahasno medical benefitsworthy of an exception.
The statute expressly contemplates that many drugs ‘have a useful and legitimate
medical purpose and are necessary to maintain the health and general welfare of the
American people,” 8801(a), but it includes no exception at all for any medical use of
marijuana. Unwilling to view this omission as an accident, and unablein any event
to overridealegid ative determination manifest in astatute, [the Court] reject[ed] the
Cooperative' sargument,” 532 U. S. at 493.

The clarity of Congress' rejection of a medical necessary defense doomed the
Coop’s invocation of the constitutional avoidance doctrine, a canon of statutory
construction availableonly in casesof ambiguity, Id.” The Court declined to consider
the constitutional issues which might have called for avoidance in the face of an
ambiguity because the lower court had not raised them, 532 U.S.. at 493.

unwarranted and unfortunate excursionsthat prevent mefromjoiningitsopinion. First, the
Court reaches beyond its holding . . . by suggesting that the defense of necessity is
unavailable for anyone under the Controlled Substances Act. . . . [W]hether the defense
might be available to a serioudly ill patient for whom there is no aternative means of
avoiding starvation or extraordinary suffering isadifficult issue that is not presented here.

“Second, the Court gratuitously casts doubt on <whether necessity can ever be a
defense’ to any federal statute that does not explicitly providefor it, calling such adefense
into question by a misleading reference to its existence as an <open question.” By contrast
our precedent has expressed no doubt about the viability of the common-law defense, even
in the context of federal criminal statutes that do not provide for it in so many words. See,
e.g., United Sates v. Bailey,” 532 U.S. at 499-501 (Stevens, J., concurring in the
judgement).

" Under constitutional avoidance, “where a statute is susceptible of two constructions, by
one of which grave and doubtful constitutional questions arise and by the other of which
such questions are avoided, [the Court will] adopt the latter,” Jones v. United States, 526
U.S. 227, 239 (1999).
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Constitutional Issues

Althoughthe Court set them aside, the Coop’ shrief presented commerceclause,
enactment clause and due process clause issues® The commerce clause, in
conjunction with the enactment or necessary and proper clause, empowers Congress
to enact | egislation regul ating i nterstate and foreign commerce.® Congresspassed the
Act, at least in part, as an exercise of its powers under the common clause.*

8 Brief for Respondents at 37-49, United States v. Oakland Cannabis Buyers Cooperative,
532 U.S. 483 (2001) (No. 00-151) (Brief).

® U.SConst. Art.l, 88, cls.3, 18 (“The Congress shall have Power . . . To regulate
Commerce with foreign Nations, and among the several States, and with the Indian Tribes
... And To makeall Lawswhich shall be necessary and proper for carrying into Execution
the foregoing Powers and all other Powers vested by this Constitution in the Government
of the United States, or in any Department or Officer thereof”).

1021 U.S.C. 801(“The Congress makes the following findings and declarations. . . (3) A
major portion of the traffic in controlled substances flows through interstate and foreign
commerce. Incidentsof thetraffic which are not anintegral part of theinterstate or foreign
flow, such asmanufacture, local distribution, and possession, nonethel esshave asubstantial
and direct effect upon interstate commerce because — (A) after manufacture, many
controlled substances are transported in interstate commerce, (B) controlled substances
distributedlocally usually have been transported ininterstate commerceimmediately before
their distribution, and (C) controlled substances possessed commonly flow throughinterstate
commerce immediately prior to such possession. (4) Local distribution and possession of
controlled substances contribute to swelling the interstate traffic in such substances. (5)
Controlled substances manufactured and distributed intrastate cannot bedifferentiated from
controlled substances manufactured and distributed interstate. Thus, it is not feasible to
distinguish, in terms of controls, between controlled substances manufactured and
distributedinterstate and controlled substances manufactured and distributed intrastate. (6)
Federal control of the intrastate incidents of the traffic in controlled substancesis essential
to the effective control of the interstate incidents of such traffic. . .”).

Other findings and declarations indicate Congress called upon its legislative powers
to tax and spend for the general welfare of the United States, U.S.Const. Art.1, 88, cl.1, and
to fulfill our obligations under treaties to which we are party, U.S.Const. Art.l, 88, cl.18;
Art.ll, 82, cl.2: The Congress makes the following findings and declarations: (1) Many of
the drugsincluded within this subchapter have auseful and legitimate medical purpose and
are necessary to maintain the health and general welfare of the American people. (2) The
illegal importation, manufacture, distribution, and possession and improper useof controlled
substances have asubstantial and detrimental effect on the health and general welfare of the
American people. . .. (7) The United Statesis aparty to the Single Convention on Narcotic
Drugs, 1961, and other international conventionsdesigned to establish effective control over
international and domestic traffic in controlled substances,” 21 U.S.C. 801(1),(2),(7). The
Single Convention obligates Parties to prohibit cultivation of marijuanain order to protect
the public health and welfare and prevent the diversion into illicit channels, Art. 22, 18
U.S.T. 1408, 1419 (1961).
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Commerce clause

Congress commerce clause powersare substantial but not unlimited. The Court
summarized the scope of those powersin Lopez and Morrison, two instances where
the commerce clause was found insufficient to support a claim of legidative
authority. “First, Congress may regulate the use of the channels of interstate
commerce. Second, Congress is empowered to regulate and protect the
instrumentalitiesof interstate commerce, or personsor thingsininterstatecommerce,
even though the threat may come only from intrastate activities. Finally, Congress
commerce authority includes the power to regulate those activities having a
substantial relation to interstate commerce, . . . i.e., those activities that substantially
affect interstate commerce,” United Sates v. Morrison, 529 U.S. 598, 609 (2000),
quoting, United States v. Lopez, 514 U.S. 549, 558-59 (1995)(internal citations
omitted).

Recognizing that the boundaries of thislast category of commerceclause power,
intrastate activity with aninterstateimpact, arenot alwayseasily identified, Morrison
and Lopez identified some of the signswhich reveal that aregulated activity may in
fact have no significant impact on interstate commerce. “First, we observed that
§8922(q) [the section at issue in Lopez] was a criminal statute that by its terms has
nothing to do with commerce or any sort of economic enterprise, however broadly
one might define thoseterms,” 529 U.S. at 610. “The second consideration that we
found important . . . wasthat the statute contained no express jurisdictional element
which might limit itsreach to adiscrete set of firearms possessions that additionally
have an explicit connection with or effect on interstate commerce,” 529 U.S. at 611-
12. “Third, we noted that neither 8922(q) nor itslegidlative history contains express
congressional findings regarding the effects upon interstate commerce of gun
possessioninaschool zone,” 529 U.S. at 612. “Finally, our decisionin Lopez rested
in part on the fact that the link between gun possession and a substantial effect on
interstate commerce was attenuated,” 529 U.S. at 612.

The Coop argued that “[o]nly the cultivation and distribution of cannabisin
exchangefor money or barter can be considered commerce, but even such commerce
here is exclusively intrastate and therefore not within the power of Congress to
regulate commerce among the states,” Brief at 39.

Yet the Act, including its proscriptions on the cultivation, distribution and
possession of marijuana, appearsto bewithinthe Congress' commerceclause powers
asdescribed in Lopez and Morrison. They identify asindicative of criminal statutes
beyond the clause’ sreach those which purport to punish activitiesthat have* nothing
to do with commerce or any sort of economic enterprise.” Asthe Coop'svery name
(Oakland Cannabis Buyers') indicates, cultivation, distribution, or possession of
marijuana almost alwaysinvolves or is closely linked to some form of commercial
activity — particularly if distribution requires the participation of physicians and
health care insurers.

Moreover, while not necessarily dispositive by itself, Congress’ findings with
respect to the interstate impact of the distribution and possession of controlled
substances (including marijuana) provide further evidence that the Act does not
exceed the authority granted by the commerce clause. Perhaps most telling of all, in
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response to challenges based on Lopez, the lower federal appellate courts have
unanimously concluded that the Act iswithin Congress' |egidlative authority under
the commerce clause.*

Even if Congress lacks the legislative authority to ban cultivation, distribution
and possession of marijuana under the commerce clause, its legislative authority to
implement our various treaty obligations for the suppression of illicit controlled
substances would probably be sufficient.*

Enactment clause

When Congress enjoys|egidlative subject matter jurisdiction, such asthe power
to regulate interstate and foreign commerce, it may nevertheless elect to pass laws
which exceed what is constitutionally “proper” under the implementary necessary
and proper or enacting clause. For instance, legidation is not “proper for carrying
into execution” constitutionally vested powers, such as those under the commerce
clauses, when it seeksto “compel the states to enact or enforce afederal regulatory
program” or to when it issues “directives requiring the states to address particular
problems, [or] command[s] thestates officers, or thoseof their political subdivisions,
to administer or enforce afederal regulatory program,” Printz v. United States, 521
U.S. 898, 924, 934 (1997), citing, New York v. United Sates, 505 U.S. 144 (1992).

The Coop argued that Congress is not acting in the necessary and proper
exerciseof itslegidativeauthority whenit actsintotal derogation of rightswhichthe

1 E.g., United Sates v. Edwards, 98 F.3d 1364, 1369 (D.C.Cir. 1996); United States v.
Lerebours, 87 F.3d 582, 584-85 (1st Cir. 1996); Proyect v. United Sates, 101 F.3d 11, 13
(2d Cir. 1996)(“the cultivation of marijuana for personal consumption most likely does
substantially affect interstate commerce. Thisis so because it supplies a need of the man
who grew it which would otherwise be reflected by purchasesin the open market. Assuch,
thereis no doubt that Congress may properly have considered that marijuana consumed on
the property where grown if wholly outside the scheme of regulation would have a
substantial effect on interstate commerce”); United States v. Orozco, 98 F.3d 105, 106-107
(3d Cir. 1996); United Sates v. Leshuk, 65 F.3d 1105, 1111-112 (4th Cir. 1995) (" Leshuk
contendsthat the Drug Act isunconstitutional becauseit regul atesintrastate drug activities,
such as the marijuana manufacture in this case, which do not substantially affect interstate
commerce. ... We. ..rgect Leshuk's Commerce Clause challenge to the constitutionality
of the Drug Act”); United Satesv. Dixon, 132 F.3d 192, 202 (5th Cir. 1997); United States
v. Tucker, 90 F.3d 1135, 1139-141 (6th Cir. 1996); United Sates v. Westbrook, 125 F.3d
996, 1008 (7th Cir. 1997); United Satesv. Bell, 90 F.3d 318, 321 (8th Cir. 1996); United
Satesv. Kim, 94 F.3d 1247, 1249 (9th Cir. 1996); United Satesv. Wacker, 72 F.3d 1453,
1475 (10th Cir. 1995); United Sates v. Jackson, 111 F.3d 101, 101-102 (11th Cir. 1997).

12 Perhaps because the courts have rarely found it necessary to look beyond the commerce
clause, the case law on alternative sources of legislative authority is sparse, but it does
include United Sates v. Rodriquez-Camacho, 468 F.2d 1220, 1222 (9th Cir.
1972)(* Furthermore, the United States is a party to the Single Convention on Narcotic
Drugs binding, inter alia, al signatoriesto control persons and enterprises engaged in the
manufacture, trade and distribution of specified drugs. Marijuana(cannabis) isso specified.
Enactment of sec. 841(a)(1) isapermissible method by which Congress may effectuate the
American obligation under the treaty”).
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people of agiven state have identified as fundamental unenumerated constitutional
rights, Brief at 45-9.3

Thecontention may have hel ped spur the three concurring membersof the Court
to urge at least a rule of construction that would recognize a medical necessity
defense for marijuana possession.’* The mgjority’s sweeping dicta and the
accompanying footnote which sparked Justice Stevens' comments, however, may
reflect the fact that at least five members of the Court found the “necessary and
proper” argument unpersuasive.’

Due process clause

Of course, the Coop’s Ninth Amendment fundamental-unenumerated-rights
argument is closely akin to its substantive due process contentions, i.e., that “these

13 “This case represents an intersection of the Tenth and Ninth Amendments. The people
have used the initiative power reserved to themselves under the Tenth Amendment to
recognizeafundmental (sic) liberty interest they haveretai ned under the Ninth Amendment.
By an unwarranted extension of its powers under the Necessary and Proper Clause, the
federal government now seeksto interfere with both the exercise of the power reserved by
the people and the States and the rights retained by the people,” Brief at 48-9.

The Ninth and Tenth Amendments declare, “ The enumeration in the Constitution, of
certain rights, shall not be construed to deny or disparage others retained by the people,”
U.S.Const. Amend.IX; and “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to
the people,” U.S.Const. Amend. X.

14 “The overbroad language of the Court’s opinion is especially unfortunate given the
importance of sowing respect for the sovereign States that comprise our Federal Union.
That respect imposes a duty on federal courts, whenever possible, to avoid or minimize
conflict between federal and state law, particularly in situationsinwhich the citizensof the
State have chosen to serve as a laboratory in the trial of novel, social, and economic
experiments. . .. By passing Proposition 215, Californiavoters have decided that seriously
ill patientsand their primary caregivers should be exempt from prosecution under statelaws
for cultivating and possessing marijuanaif the patent's physician recommendsusing thedrug
for treatment. This case does not call upon the Court to deprive all such patients of the
benefit of the necessity defenseto federal prosecution, when the caseitself doesnot involve
any such patients,” 532 U.S. at 502 (Stevens, J. concurring in thejudgment)(emphasisinthe
original).

15 “| est there be any confusion, we clarify that nothing in our analysis, or the statute,

suggests that a distinction should be drawn between the prohibitions on manufacturing and
distribution and the other prohibitions in the Controlled Substances Act [such as the
prohibition on possession]. Furthermore, the very point of our holding is that there is no
medical necessity exception to the prohibitions at issue, even when the patient is seriously
ill and lacks alternative avenuesfor relief. Indeed, it isthe Cooperative’' s argument that its
patientsare serioudly ill, and lacking alternatives. Wereject the argument that thesefactors
warrant a medical necessity exception. . . . Finally, we share Justice Stevens' concern for
showing respect for the sovereign states that comprise our federal union. However, we are
construing an Act of Congress, not drafting it. Because federal courtsinterpret, rather than
author, the federal criminal code, we are not at liberty to rewrite it. Nor are we passing
today on aconstitutional question, such aswhether the Controlled Substances Act exceeds
Congress power under the commerce clause,” 532 U.S. at 494-94 n.7.
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patients have a fundamental right to be free from government interdiction of their
personal self-funded medical decision, in consultation with their physician, to
aleviatetheir suffering through the only alternative availableto them,” Brief at 42-3.

The due process clause “provides heightened protection against government
interference with certain fundamental rights and liberty interests. . . .[I]n addition to
the specific freedoms protected by the Bill of Rights, the liberty specially protected
by the due process clause includes therights. . . to bodily integrity and to abortion
... [and in al likelihood] to refuse unwanted lifesaving medical treatment,”
Washington v. Glucksberg, 521 U.S. 702, 719-20 (1997). The Court, however, has
been reluctant to expand the concept of substantive due process, 521 U.S. at 720, and
has specifically refused to consider physi cian assi sted suicideamong thefundamental
liberties so protected, 521 U.S. at 728.

Glucksberg seems to pose a major obstacle to recognition of a right to use
marijuanafor medicinal purposes, for it appears to have refused to acknowledge the
right which the Coop claims. The Coop claims patients have “afundamental right
to be free from government interdiction of their persona self-funded medical
decision, inconsultationwiththeir physician, to aleviatetheir suffering,” Brief at 43.
Glucksberg found that terminally ill patients facing the prospect of a painful death
have no due process right to the assistance of their physiciansto secureand assist in
the administration of painless but fatal substances to alleviate their suffering.

Beyond this, the Glucksberg expansion tests are not particularly helpful. They
require that those rights within the ambit of due process protection consist of “those
fundamental rightsand libertieswhich are, objectively, deeply rootedinthisNation's
history and tradition, and implicit in the concept of order liberty, such that neither
liberty nor justice would exist if they were sacrificed,” 521 U.S. at 720-21. The
history of the Coop’ s asserted right is arguable exactly the opposite. It isa history
replete with government regulation of the practicy of medicine, of the distribution
and use of medicinal products, of controlled substances, and of marijuana in
particular.

Federal regulation of marijuanaasacrime control measure dates back from the
Marihuana Tax Act of 1937, 50 Stat. 551 (1937) by which time every state in the
Union already regulated its sale.’®* The Act was modeled after the more general
Harrison Narcotics Act of 1914 under which opium and other narcotics were
regulated.’” Congress passed the earlier Food and Drug Act of 1906 “to prevent the
manufacture, sale or transportation of adulterated, misbranded or poisonous, or
deleterious foods, drugs, medicines, or drugs and for regulating the traffic therein,”
34 Stat. 768 (1906). In more general terms, “the practice of medicine. . . hasalong
history of being regulated to protect the public safety.”*®

6 Taxation of Marihuana: Hearing Before a Subcomm. of the Senate Comm. on Finance,
75th Cong., 1st Sess. 9-10 (1937)(testimony and chart accompanying the testimony of
Clinton M. Hester, Assistant General Counsel, Department of the Treasury).

7 H.R.Rep.No. 75-792, at 2 (1937); S.Rep.No. 75-900, at 3 (1937).

18 Pearson v. McCaffrey, 139 F.Supp.2d 113, 121 (D.C.Cir. 2001), quoting the observation
from Whalen v. Roe, 429 U.S. 589, 603 n.30 (1977) that, “It is, of course, well-settled that
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Glucksberg’ sdicta seemsto further undermine any contention that due process
substantially restricts the federal government's authority to refuse to legalize
marijuanafor medical use. There, the Court cited United Satesv. Rutherford, 442
U.S. 544, 558 (1979), for the observation that “Congress could reasonably
[determing] to protect the terminally ill, no less than other patients, from the vast
range of self-styled panaceas that inventive minds can devise.”*® Here, Congress
appears to have done just that. It has concluded that marijuanais highly addictive
and has no accepted medical use, but permits reclassification of marijuana and its
subsequent use when and if its medicina benefits can be demonstrated under the
procedures of the Controlled Substances Act.?

Free speech

Finally, although the issue was not raised in Oakland Cannabis Buyers
Cooperative, the lower federal courts initially appeared divided over whether the
First Amendment right to free speech shields physicians who prescribe or otherwise
recommend marijuanatotheir patients. A courtintheNorthern District of California
granted a preliminary injunction enjoining federal authorities from prosecuting
physicians for such conduct. The order also prohibited federal authorities from
revoking the physicians registration to prescribe controlled substances? and from

the State has broad police powers in regulating the administration of drugs by health
professionals.”

¥ Rutherford involved apatients’ suit seeking to enjoin enforcement by the Food and Drug
Administration (FDA) of restrictions onthe useof Laetrile by terminally ill cancer patients.
The court of appeals had affirmed the district court’ sinjunction which directed the FDA to
permit terminally ill cancer patientsto use Laetrile, Rutherford v. United Sates, 582 F.2d
1234, 1237 (1978), concluding that the Federal Food, Drug and Cosmetic Act, which
required FDA approval of the safety and efficacy of new drugs, had no application to drugs
intended for use by theterminally ill. The Supreme Court reversed. It could see nothingin
the Food Act or itslegidlative history stating or implying that its provisionswere limited to
the drugs intended for use by the curably ill or that the drugs intended for the treatment of
the incurably ill were exempted from the its demands. 442 U.S. at 552-57.

2 Raich v. Ashcroft, 248 F.Supp.2d 918 (N.D.Cal. 2003), demonstrates the formidable
obstacles facing any constitutional challenge of the Controlled Substances Act. Therethe
district court refused to issue a preliminary injunction enjoining enforcement of the Act
sought by seriousill individuals. The court based itsdenial of theinterim injunction on the
fact that the petitioners had failed to show that their constitutional argumentswerelikely to
prevail, that is. (1) that the Act’s proscription on intrastate possession and cultivation
exceeds Congress Commerce Clause powers; (2) that the cultivation and use of marijuana
for medical purposesisa subject within the exclusive domain of the states which the Tenth
Amendment places beyond the reach of Congress; or (3) that cultivation and use of
marijuanafor medical purposes constitutes afundamental right upon which Congress may
not intrude.

% In order to prescribe controlled substances, physicians must be registered with the
Attorney General and their registration (DEA registration number) may be revoked on the
basis of conduct “inconsistent with the public interest,” 21 U.S.C. 824(a)(4). Federa
authoritieshadindicated that they would consider providing, recommending, or prescribing
marijuana conduct inconsistent with the public interest, 172 F.R.D. at 698.



CRS-10

excluding them from M edi care/M edi caid parti cipation? for such conduct, Conant v.
McCaffrey, 172 F.R.D. 681, 701 (N.D.Cal. 1997). The court subsequently madethe
injunction permanent in an unpublished opinion, 2000 WL 1281175 (C97-001139
WHA)(N.D.Cal. Sept.7, 2000). It found serious questions asto whether the federal
enforcement policy permitted a content-based restriction on speech and whether it
was unconstitutionally vague, 172 F.R.D. at 694-98.

A court inthe District of Columbia, onthe other hand, refused to issueasimilar
injunction, Pearsonv. McCaffrey, 139 F.Supp.2d 113, 125 (D.D.C. 2001). Fromthe
court’ sperspective, “thereareno First Amendment protectionsfor speech that isused
asanintegral part of conduct in violation of avalid criminal statute,” 139 F.Supp.2d
a 121. Therefore, “[e]ven though state law may allow for the prescription or
recommendation of medicinal marijuana within its borders, to do so is still a
violation of federal law. . . . The fact that speech or writing is the mechanism used
by physicians to carry out such atask does not make the conduct less violative of
federal law. The First Amendment does not prohibit the federal government from
taking action against physi cianswhose prescription or recommendation of medicinal
marijuanaviolates the [Act],” 1d.

The Court of Appealsfor the Ninth Circuit muted any suggestion of a conflict
in its narrowly couched approval of the district court’s opinion, Conant v. Walters,
309F.3d629 (9" Cir. 2002). Federal authoritiesare enjoined from punishing doctors
simply because the doctors have recommended the use of marijuanato their patients.
Patients might lawfully use the information to support a petition to Congress for a
changeinfedera law or admission into afederally approved rehabilitation program,
309 F.3d at 634. On the other hand, “[i]f, in making the recommendation, the
physician intends for the patient to use it as the means for obtaining marijuana, asa
prescription is used as ameans for a patient to obtain a controlled substance, then a
physician would be guilty of aiding and abetting the violation of federal law” and
could be punished, 309 F.3d at 635.

Related Legislative Activity

State medical marijuanainitiativeshave provoked amixed responsein Congress
including proposals to:

* requirethe Attorney General to revokethe controlled substanceregistration of
any practitioner who recommended marijuana for medical purposes;*

* bar those who recommend marijuanafor medical purposes from participating
in Medicare and state health care programs;

% Individuals or entities may be excluded from participation based on “professional
competence, professional performance, or financial integrity,” 42 U.S.C. 1320a-7(b)(5).
Federal authorities had likewise indicated that they would consider providing,
recommending, or prescribing marijuanaconduct sufficient for exclusion, 172F.R.D. at 698.

% H.R. 1310 (105" Cong.)(Rep.Solomon); S. 40 (105" Cong.)(Sen.Faircloth).
24 S, 40 (105" Cong.)(Sen.Faircloth).
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» clarify and increase the penalties applicable to Controlled Substance Act
violations by registrants;®

» make mandatory, in those states with a medical marijuana exception, the
discretionary denial of federal benefits for those convicted of controlled
substance offenses;

» make it clear that Controlled Substance Act provisions continue to apply
notwithstanding the massage of state medical marijuanalaws;*

* provide that the Controlled Substance Act shall supersede any state law with
which it differs;”

» study theimpact of the Californiaand Arizonamedical marijuanainitiatives;”
» create afederal medical marijuanaexception to the Controlled Substances Act
and the Federa Food, Drug and Cosmetic Act in the states with medical
marijuana laws;*

* prohibit use of funds appropriated for the District of Columbiato conduct any
ballot initiative to legalize or reduce the penalties for violations involving
Schedule | controlled substances;* and

* prohibit use of funds appropriated for the District of Columbia to enact or
implement any law to legalize or reduce the penalties for violations involving
Schedule | controlled substances (and prohibiting the D.C. medical marijuana
referendum from taking effect).*

In the 107" Congress, Congressman Frank renewed his proposal for federal
compatibility with state medical marijuanalawsunder which neither the Act nor the
Federal Food, Drug and Cosmetic Act would bar possession, prescription, dispensing

% S, 40 (105" Cong.)(Sen.Faircloth).

% H.R. 1265 (105" Cong.)(Rep.Solomon).
2 H.R. 3184 (105" Cong.)(Rep.Riggs).

% H.R. 4802 (106" Cong.)(Rep.Souter).

% g, 15 (105" Cong.)(Sen.Daschle); S. 2484 (105" Cong.)(Sen.Leahy); S. 9 (106" Cong.)
(Sen.Daschle).

¥ H.R. 1782 (105" Cong.)(Rep.Frank); H.R. 912 (106" Cong.)(Rep.Frank).

31 Pub.L.No. 105-277, 112 Stat. 2681-150 (1998); Turner v. District of Columbia Bd. of
Electionsand Ethics, 77 F.Supp.2d 25 (D.D.C. 1999) held that the provision did not bar the
Board from counting, releasing, or certifying the results of the D.C. medical marijuana
referendum.

¥ Pub.L.No. 106-113, 113 Stat. 1530 (1999); Pub.L.No. 106-553, 114 Stat. 2762A-34
(2000); Pub.L.No. 107-76, 115 Stat. 923 (2001); Pub.L.No. 108-7, 117 Stat. 126 (2003).

Marijuana Policy Project v. District of Columbia Bd. of Elections and Ethics, 191
F.Supp.2d 196, 199 (D.D.C. Mar. 28, 2002) held that the provision regulated core political
activity on the basis of content and thus its application to the plaintiffs was barred by the
First Amendment. The decision was reversed on appeal; the Barr Amendment does not
unconstitutionally restrict the free speech rightsof medical marijuanaadvocates, Marijuana
Palicy Project v. United States, 304 F.3d 82, 83 (D.C.Cir. 2002).
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or cultivating marijuanafor medical purposesinthosejurisdictionswhosestateslaws
permitted it.

In the 108™ Congress, Congressman Frank has offered H.R. 2233 which takes
much the same approach. It providesthat neither the Controlled Substances Act nor
the Federal Food, Drug and Cosmetic Act should be construed to outlaw the
prescription, use, dispensing, or cultivation of marijuanafor medicinal purposes, and
it reclassifies marijuana as a schedule |1 controlled substance. Thus, as a matter of
federal law marijuanabecomesavailablefor medical useunder stringent controls, but
it remains unavailable as a matter of state law except in those jurisdictions whose
legislation contains a medical marijuana exemption or defense. H.R. 2233 leaves
unaffected federal, state and local smoking regulations or prohibitions.

Congressman Farr has introduced a proposal of comparable effect, H.R. 1717
(108" Cong.). It amends the Controlled Substance Act to provide a medical
marijuana defense (based on state law) for usein prosecutions or proceedings under
the Act and to ensure the prompt return of medical marijuana when the defense is
successfully claimed.

TheBarr Amendment appearsin both the House-passed and the Senate-reported
versions of the District of Columbia appropriations bill for fiscal year 2004, H.R.
2765 (8123); S. 1583 (8126).

* H.R. 1344 (107" Cong.)(al so () instructing the National Institute of Drug Abuseto make
marijuana available for an investigative new drug study, and (b) indicating the proposal is
not intended to supersede laws which regulate smoking in public); H.R. 2592 (107" Cong.)
(also indicating the proposal is not intended to supersede laws which regulate smoking in
public).



