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Continuing Appropriations Acts:
Brief Overview of Recent Practices

Summary

Normally, most of the operationsof federal departmentsand agenciesarefunded
each year through the separate enactment of 13 regul ar appropriationsacts, whichare
scheduled to be enacted by October 1. Rarely, however, are all 13 bills enacted by
the deadline. The affected departments and agencies usualy are funded under
continuing appropriationsacts. Because continuing appropriationsactstypically are
enacted in the form of joint resolutions, such acts are referred to as continuing
resolutions (or CRs).

Over thelast 30 years, the nature, scope, and duration of continuing resolutions
have fluctuated. From the early 1970s through 1987, continuing resolutions
gradually expanded from interim funding measures of comparatively brief duration
and length to full-year funding measures. From 1988 through 2002, the nature,
scope, and duration generally contracted, except during 1995 and 1996. During this
period expanded FY 1996 continuing resolutions were enacted.

Continuing resolutions generally can be divided into two categories — those
that provideinterim (or temporary) funding and thosethat provide funds through the
end of thefiscal year. Interim continuing resol utions provide funding until aspecific
date or until the enactment of the applicable regular appropriations acts. Full-year
continuing resol utions provide continuing appropriationsthrough theend of thefiscal
year.

Over the years, delay in the enactment of regular appropriations measures and
continuing resolutions after the beginning of thefiscal year hasled to periods during
which appropriations authority haslapsed. Such periods generally arereferred to as
funding gaps.

Action on seven of the 13 FY 2004 regular appropriations bills has not been
completed. Therefore, Congress adopted and the President signed four FY 2004
continuingresolutions (P.L. 108-84, P.L. 108-104, P.L.108-107, and P.L. 108-135).
These acts consecutively extend funding from October 1 through January 31, 2004,
for ongoing FY 2003 activities associated with the outstanding FY 2004 regular
appropriations bills.

Congress and the President have aso completed action on a fifth FY 2004
continuing resolution (P.L. 108-185), which makes a few funding changes to the
initial CR (P.L. 108-84).
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Continuing Appropriations Acts:
Brief Overview of Recent Practices

Thisreport isdivided into two segments. The first segment provides the most
recent developments regarding the FY 2004 continuing resolution. The second
segment provides information on the history of continuing resolutions; the nature,
scope, and duration of continuing resolutions (or CRs) during the last 30 years; the
various types of CRs that have been enacted; and an overview of those instances
when budget authority" has lapsed and a funding gap has resulted.

Most Recent Developments:
FY2004 Continuing Resolutions

Action on seven? of the 13 FY 2004 regular appropriations bills has not been
completed.® Therefore, Congress adopted and the President signed four FY 2004
continuing resolutions(P.L. 108-84, P.L.108-104, P.L.108-107, and P.L. 108-135).

! Congress provides budget authority instead of cash to agencies. Budget authority
represents the legal authority for federal agencies to make obligations requiring either
immediateor future expenditures(or outlays). Theseobligations(for example, enteringinto
a contract to construct a ship or purchase supplies) result in outlays, which are payments
from the Treasury, usually in the form of checks, electronic funds transfers, or cash
disbursements.

For example, an appropriations act might provide $3 billion in new budget authority
for FY 2003 to the Defense Department to construct four ships. That is, the act gives the
department legal authority to sign contracts to build the ships. The department can not
commit the government to pay more than $3 billion. The outlays occur when the contractor
cashes the government check for building the ships.

Generally, appropriations are atype of budget authority. In addition to providing an
agency with legal authority to make obligations, appropriations permit the agency to make
the payments.

2 The seven outstanding regular appropriations bills are Agriculture; Commerce-Justice-
State-the Judiciary; District of Columbia; Foreign Operations; Labor-Health and Human
Services-Education; Transportation-Treasury-Independent Agencies; and V eterans Affairs-
Housing and Urban Development-Independent Agencies.

Six regular bills have become law: Defense (P.L. 108-87); Energy and Water
Development (P.L. 108-137); Homeland Security (P.L. 108-90); Interior (P.L. 108-108);
Legidative Branch (P.L. 108-83); and Military Construction (P.L. 108-132).

3 In conference, six of the seven outstanding regular appropriations bills were incorporated
into the remaining bill (H.R. 2673, Agriculture) converting the bill into an omnibus
appropriations act, the Consolidated Appropriations Act, 2004. On December 8, 2003, the
House adopted the conference report to the omnibus act. Senate action is pending.
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These acts consecutively extend funding from October 1, 2003, through January 31,
2004, for ongoing FY 2003 activitiesassoci ated with the outstanding FY 2004 regul ar
appropriations bills. The initial CR (P.L. 108-84) set the spending levels and
continued funding from October 1 through October 31, 2003. P.L. 108-104 extended
the expiration date a week, through November 7, 2003. P.L. 108-107 continued
funding from November 8 through November 21, 2003. P.L. 108-135 extends
funding through January 31, 2004.

After these continuing resolutions became law, Congress adopted and the
President approved a fifth FY 2004 continuing resolution (P.L. 108-185). This
measure makes a few funding changesto the initial CR (P.L. 108-84).

Congress also has considered, but has not completed action on, two additional
FY 2004 continuing resolutions, H.J.Res. 73 and H.J.Res. 78. For more details, see
“H.J.Res. 73" and “H.J.Res. 78" below.

For the current status on each FY 2004 continuing resolution, see Table 1.

Table 1. Current Status of FY2004 Continuing Resolution

Conference

Measure RHG%UOﬁ A%%L;)?eed Ff‘;”pf‘)trf Asdeg;tteed Coé‘;gfof?ce Report Approval | pyplic Law

(Vote) (Vote) House Senate
| | o | e | - | - | - e,
HJRes. 73 | — (1%27}/1%:)”
| | e [mw | | - | - [
o] | s | | | | [,
HJRes 78 | — (1%20?/1%‘;’ — 11(/58/83
MaRes7e| — | Wevos [Tl wwevos | o e e
HaRes 82 | — | ocovow | — | o |~ — | = |eifimass

a. The Senate adopted the continuing resolution by unanimous consent. That is, aunanimous consent request was proposed to adopt the
measure and since no Senator objected, the resol ution was adopted.
b. The Senate adopted H.J.Res. 78, with an amendment, on Nov. 20, 2003, and modified the adopted resolution on Nov. 21, 2003.
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Initial Continuing Resolution (P.L. 108-84, H.J.Res. 69)

P.L. 108-84 continued funding from October 1 through October 31, 2003, for
ongoing FY2003 activities associated with the outstanding FY2004 regular
appropriations bills. It establishes spending rates based on FY 2003 funding levels.

The initia continuing resolution sets different FY 2003 spending rates for
activities funded with discretionary spending and those funded with mandatory (or
direct spending).* Under the CR, the discretionary spending level is generally the
total amount of budget authority availableto use (obligate) for aprogram (or account
or activity®) in FY 2003. However, therate excludesfundsthat were avail ablefor use
in the FY 2003, but were not used and remained available. (Congress frequently
provides budget authority for specified purposes that is available for more than one
fiscal year.) If thecostsof aprogramincreasesfrom FY 2003, discretionary spending
programs must absorb the costs, which may result in less services provided under a
program. The direct spending level is the budget authority needed to maintain
FY 2003 programs levels under current law. The continuing resolution provides
sufficient funds for direct spending programs to pay for both the cost increases as
well as the costs to continue the services.

P.L. 108-84 also extends funding for the 10 outstanding bills under terms and
conditions provided in the applicable FY2003 regular appropriations acts. For
example, a provision in an FY 2003 regular appropriations act, which applied to a
singleaccount, prohibiting fundsfor aspecified activity or project generally remains
in effect.

Theinitial CR provides room for an additional $2.2 billion under the FY 2004
gpending ceilings. The conference report to the FY2004 budget resolution
(H.Con.Res. 95) includes budget authority and outlays ceilings for the House and
Senate Appropriations Committees, with provisions for certain adjustments. The
Consolidated A ppropriations Resolution, 2003, provided $9.0 billion in new budget
authority for FY2004 under the Education for the Disadvantaged account. The
continuing resolution moved $2.2 hillion of these funds from FY 2004 to FY 2003.°
This move was due to an agreement between congressional leaders and the White
House that was reached in the late spring of 2003.

P.L. 108-84 also includes several provisions regarding other matters. For
example, it continues certain programs and fees that would otherwise have expired,
provides a no-subsidy $550 million Foreign Military Financing loan to the Czech

* Congress divides budget authority and the resulting outlays into two categories:
discretionary and mandatory (or direct) spending. Appropriations measures include both
types of spending. Discretionary spending is controlled by annual appropriations acts,
which are under the jurisdiction of the House and Senate Appropriations Committees.
Mandatory spendingiscontrolled by legidativeactsunder thejurisdiction of theauthorizing
committees (principally the House Ways and M eans and Senate Finance Committees).

® The funding level may apply to a program, activity, account, or other purpose. Thetype
of purpose varies among accounts.

® See 117 Stat. 326 and P.L. 108-84, §106.
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Republic, and includes a $3.8 billion ceiling on certain new loan guarantees of the
Federal Housing Administration.

P.L.108-104 (H.J.Res. 75)

On October 31, 2003, the President signed H.J.Res. 75, which extended funding
provided in theinitial CR for one week, through November 7, 2003.

P.L. 108-107 (H.J.Res. 76)

On November 7, 2003, President George W. Bush approved H.J.Res. 76, which
extended funding from November 8 through November 21, 2003.

P.L. 108-135 (H.J.Res. 79)

H.J.Res. 79, which became law on November 22, 2003, extends funding from
November 22, 2003, through January 31, 2004.

P.L. 108-185 (H.J.Res. 82)

President George W. Bush signed H.J.Res. 82 on December 16, 2003. Thisact
amended the initial FY 2004 continuing resolution (P.L. 108-84). H.J.Res. 82 (1)
doubled the ceiling on certain new |oan guarantees provided by the Federal Housing
Administration, whichwasincludedinP.L. 108-84, from $3.8 billionto $7.7 billion;
and (2) provided an annual rate of $141.4 million for the Federa Aviation
Administration’s office of security and investigations.

H.J.Res. 78

Prior to House and Senate action on H.J.Res. 79, the House adopted H.J.Res.
78, which would have extended funding from November 22, 2003, through
November 23, 2003. The House adopted the measure on November 20 and the
Senate adopted it, with atechnical correction, on the same day. The following day
the Senate modified the correction and sent the measure to the House. The Senate-
modified version would have extended funding three days, through November 24,
2003, instead of two days proposed by the House.

H.J.Res. 73

Earlier, on October 21, 2003, the House adopted another FY 2004 continuing
resolution (H.J.Res. 73). It was designed as a possible vehicle for an FY 2004
omnibusappropriationsmeasure. TheFY 2004 agricultureregul ar appropriationshill
(H.R. 2673) has since become the vehicle.

H.J.Res. 73, asadopted by the House, would consolidatethe six FY 2004 regular
appropriations bills the Senate had not passed as of October 21. It includes, by
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reference, the House-passed versions of the six bills.” Since October 21, 2003, the
Senate has passed al of the bills except one: Commerce-Justice-State-the Judiciary.

Recent Practices Regarding
Continuing Resolutions

Background

Under the Constitution and federal law, no funds may be drawn from the U.S.
Treasury or obligated by federal officials unless appropriated by law (Article I,
Section 9 of the Constitution, and 31 U.S.C. 1341). Traditionaly, most of the
operations of federal departments and agencies are funded each year through the
separate enactment of 13 regular appropriations acts. Since these measures expire
at theend of the fiscal year, the regular appropriations bills for the subsequent fiscal
year must be enacted by October 1. However, it isnot unusual for the enactment of
one or more of these actsto be del ayed beyond the deadline (for dataon the FY 1977-
FY 2003 period, see Table 2). When this occurs, affected departments and agencies
usually are funded under continuing appropriations acts. Because continuing
appropriationsactstypically are enacted in theform of joint resol utions, such actsare
referred to as continuing resolutions (or CRs).

History and Recent Trends

Continuing resolutionsdate from at | east the |ate 1870s, and have been aregular
part of the annual appropriations process in the post-World War 11 period. In fact,
with the exception of 3 fiscal years, at least one continuing resolution has been
enacted for each fiscal year since FY 1954. (The exceptionswere FY 1989; FY 1995;
and FY1997.) From FY 1977 through FY 2003, Congress enacted on average five
continuing resolutions per year (for detailed information, see Table 2).

Over thelast 30 years, the nature, scope, and duration of continuing resolutions
have varied. From the early 1970s through 1987, continuing resolutions gradually
expanded from interim funding measures of comparatively brief duration and length
to measures providing funding through the end of the fiscal year (referred to asfull-
year continuing resolutions). In many cases, thefull-year measures included thefull
text of several regular appropriationsbillsand contained substantivelegisation (i.e.,
provisions under the jurisdiction of committees other than the House and Senate
Appropriations Committees). From 1988 through 2003, the nature, scope, and
duration generally contracted, except during 1995-1996 and 2002-2003. During each
period, an expanded continuing resol ution was enacted.

Until the early 1970s, continuing resolutions principally were limited in scope
and duration, and rarely exceeded a page or two in length. They were used almost

" These regular bills are Agriculture; Commerce-Justice-State-the Judiciary; District of
Columbia; Foreign Operations, Transportation-Treasury-Independent Agencies; and
Veterans Affairs-Housing and Urban Devel opment-Independent Agencies.
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exclusively to provideinterim funding at aminimum, formulaic level, and contained
few provisions unrelated to the interim funding.

Table 2. Regular Appropriations Bills Enacted by Deadline and
Continuing Resolutions (CRs), FY1977-FY2003

Fiscal
Y ear

Presidential
Administration

Party in Control of

Con

[ €SS

Regular Appropriations Bills:

Senate

House

Approved by or
on October 1st

Enacted in
Continuing
Resolution

Continuing
Resolutions
Enacted

1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998

1999
2000
2001
2002
2003

Gerald Ford
Jimmy Carter

Democrats
Democrats

Democrats
Democrats

Ronald Reagan | Republicans | Democrats

Democrats

George H.W. Bush| Democrats Democrats

William Clinton Democrats Democrats

Republicans | Republicans

Democrats’
Republicans®

George W. Bush Republicans

colvhRRr PROENPFPwORr|ooO R AR O WU ol
Roloocoo coUWooloroololfh N~Now~N Ao wr ko
ooR~No oo RowkrrowoomaoaanN NN R N

Sources. U.S. Congress, Senate Committee on Appropriations, Appropriations, Budget Estimates, Etc., 94" Congress, 2™
session - 104™ Congress, 1% session (Washington: GPO, 1976-1995). U.S. Congress, House, Calendars of the U.S. House of
Representatives and History of Legidation, 104" Congress, 1% session - 107" Congress, 1% session (Washington: GPO, 1995-
2001).

a Thetwo CRsdid not provide continuing funding for entireregular bills; instead, they provided funding for selected activities.

b. An FY 1996 continuing resolution (P.L. 104-99) provided full-year funding for the FY 1996 foreign operations regular bill;
however, the continuing resolution provided that the foreign operations measure be enacted separately (P.L. 104-107).
It is excluded from the amount.

¢. The remaining five bills were enacted by October 1, but not as separate measures; therefore, they are excluded from this
amount. The five billswere attached to the FY 1997 Defense regular act.

d. On June 6, 2001, the Democrats became the majority in the Senate. By that time, the Senate Appropriations Committee had
not reported any FY 2002 regular appropriations measures.

e. The Democrats were the majority in the Senatein 2002, during initial consideration of the 13 FY 2003 regular appropriations
billsand final action on two of theregular bills. The Republicans are the mgjority in 2003, during which final action on
the remaining 11 FY 2003 regular bills occurred.
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Beginninginthe early 1970s, conflict between the President and Congress over
major budget priorities, triggered in part by rapidly increasing deficits, greatly
increased the difficulty of reaching final agreement on regular appropriations acts.
This conflict led to protracted delay in their enactment. Continuing resolutions,
because they historically have been viewed as “must-pass’ measuresin view of the
congtitutional and statutory imperatives, became a major battleground for the
resolution of budgetary and other conflicts. Consequently, the nature, scope, and
duration of continuing resolutions began to change.

Continuing resol utionsbegan to beused to providefundsfor longer periods, and
occasionally for an entire fiscal year, when agreement on one or more regular acts
could not be reached. Further, continuing resolutions became vehicles for
substantivelegislative provisionsunrel ated tointerim funding, asit becameclear that
insomeyears continuing resol utionswoul d be the most effective meansto enact such
provisionsinto law. These trends culminated in FY 1987 and FY 1988, following a
period of persistently high deficitsand sustained conflict over how to deal with them.
For those two years, continuing resolutions effectively became omnibus
appropriations measures for the federal government, incorporating all of the regular
appropriations acts for the entire fiscal year as well as a host of substantive
legislation covering abroad range of policy areas(seeP.L. 99-591 and P.L. 100-202).

From FY 1988 through FY 1995, Congress and the President generally operated
under multi-year deficit reduction agreementsachieved through budget summits. For
the FY1991-FY1995 period, an enforcement mechanism (referred to as
sequestration®) was established. From FY 1988 through FY 1995, there was aperiod
of relative agreement on overall budget priorities and, therefore, agreements on
regular appropriations acts came more readily. Continuing resolutions, when
necessary, generally weremorelimited, contained far lesssubstantivelegisl ation, and
were used mainly to provide interim funding for relatively brief periods.

Although the multi-year agreements and enforcement mechanismsremained in
effect through FY 2002, the President and Congress were in conflict from FY 1996
through FY2002. Asaresult of disagreements over the 1995 balanced budget plan
and spending and policy priorities in the FY 1996 appropriations measures, two
funding gaps occurred in 1995-1996; 14 FY 1996 continuing resolutions were
enacted; and action wasnhot completed on all 13 FY 1996 regular appropriationsbills
until amost seven months into the fiscal year. The final continuing resolution
provided funding through the end of the fiscal year for the five outstanding regular
appropriations bills, incorporating the full text of each bill, and included substantive
legidlation. (For information on funding gaps, see “Funding Gaps® below.)

8 The Budget Enforcement Act of 1990 (P.L. 101-508) established spending ceilings for
each fiscal year (FY1991-FY 1995) for funding provided in appropriations measures and
controlled by theHouseand Senate A ppropriationsCommittees(referred to asdiscretionary
spending). If appropriations measures were enacted that in total exceeded the spending
ceilings, the Act provided for an automatic across-the-board reduction in discretionary
spending to eliminate the additional spending (referred to as sequestration).
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FromFY 1997 through FY 2002, budgetary conflictshave continued between the
President and Congress. Instead of resolving these differences in expanded
continuing resolutions, they have generally been resolved in omnibus regular
appropriations bills. During conference on a regular appropriations bill, other
outstanding regular appropriations bills and substantive legislation have been
attached to the bill — creating an omnibus regular appropriations bill. During this
period, continuing resolutions, when needed, provided interim funding for short
periods of time and included little substantive legislation.

The change in the type of vehicle for omnibus appropriations measures from
continuing resolutions to regul ar appropriations bills was due, in part, to avoid floor
amendmentsto regular appropriationsbillsand to expedite compl etion of theregular
bills. Inthe House and Senate, conference reports are not amendable. Someregular
bills either were not considered on the House or Senate floors or were pulled before
floor action was completed thereby preventing action on certain floor amendments.
By attaching these measuresto a conference report on another regular bill, action on
the amendments was avoided. To ensure all FY 1997 regular appropriations bills
became law by the October 1 deadline, five FY 1997 regular bills were attached to a
sixth FY1997 regular bill in conference. This action obviated the need for a
continuing resolution.

Budgetary conflict continued during consideration of the FY 2003 regular
appropriationshills. Final action onthe 11 outstanding FY 2003 regular billswasnot
completed until over four and half monthsinto the fiscal year. A significant reason
for the conflict and delay was the absence of agreed spending ceilings.

Congress used an omnibus continuing resolution to complete action on the 11
outstanding regular appropriations bills. Under aclosed rule,® the House adopted a
temporary continuing resolution that continued funding through January 31, 2003.
The Senate subsequently converted the resolution into a full-year, omnibus
resolution. One of the procedural effects of this approach was to prohibit floor
amendments in one chamber, while alowing them in the other. Attaching the
outstanding regular bills to a bill in conference would have prohibited floor
amendments in both chambers.

Types of Continuing Resolutions

Continuing resolutions generally can be divided into two categories— interim
and full-year continuing resolutions.

Interim (or temporary) continuing resol utions provide temporary funding until
aspecific date or until the enactment of the applicable regular appropriations acts, if
earlier. They have remained fairly constant in form and structure in recent years.
They have typically established formulas or rates that have provided funding levels
for agencies and activities. For example, the initial FY 1991 continuing resolution

° A closed ruleisaspecial rule reported by the House Rules Committee that prohibits floor
amendments to specific measure. After the House adopts the special rule, it considers the
measure.
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(P.L. 101-403) generally provided aformulafor specified regular bills. Thefunding
level for a purpose in aregular bill was the lower of the amounts provided in the
House- and Senate-passed versionsof theregular bill. Theinitial FY 2002 continuing
resolution (P.L. 107-44) provided arate: the previousyear’ samount. Since FY 1998,
this general rate, with specific modifications, has been used.

In most cases, the funding method has applied to all or almost all programs or
activities covered by aparticular regular appropriationsact. However, such funding
methods also have been used to fund specific programs that were not covered by
regular appropriations acts because they were not yet authorized by law or for other
reasons (for example, Section 101 of P.L. 94-473).

Once a temporary continuing resolution is enacted, additional interim
resolutions, if necessary, are enacted to extend the deadline. These subsequent
continuing resol utions sometimes change the funding methods.

Full-year continuing resol utions provide continuing appropriations through the
end of thefiscal year. (Table2 providesthe number of regular billsfunded through
the end of the fiscal year in continuing resolutions.) Recently, full-year funding
provisions have generally been of three types. (1) full text of the regular act; (2)
language that incorporates regular acts by reference to the latest stage of
congressional action (usually the conference agreement, if onehasbeen reached); and
(3) languagethat incorporates by reference anew, compromiseversion of theregular
acts.

Full-year continuing resol utions effectively become regular appropriations acts
for thefiscal year. Further, when continuing resolutions have included the full text
of one or more regular appropriations acts, they also have included all the myriad
general and administrative provisions (so-called riders) typically included in regular
acts (see, for example, Section 101 of P.L. 100-202 and Section 101 of P.L. 99-591).
Consequently, they may be hundreds of pagesin length, whereasinterim resolutions
typically are a few pages or less (in the case of a ssimple extension of a previous
resolution, perhaps only one page).

Since FY 1977, Congress hasincluded across-the-board spending reductionsin
at least two full-year continuing resolutions and one interim continuing resolution,
which was subsequently extended through the end of thefiscal year. The continuing
resolutionsgenerally provided aspecific percentagereduction for each purposeinthe
specified regular appropriations bills. The FY 1992 full-year continuing resolution
(P.L. 102-266) required a 1.5% spending reduction in discretionary spending
purposes in the only outstanding FY 1992 regular appropriations bill. An FY 1982
interim continuing resolution (P.L. 97-92) provided a4% across-the-board reduction,
with certain exceptions, for specified FY 1982 regular appropriations bills. A
subsequent FY 1982 full-year continuing resol ution extended this provision through
the end of the fiscal year. For adiscussion of the across-the-board reduction in the
FY2003 full-year resolution, see Acrossthe-Board Discretionary Spending
Reduction above.

During consideration of the FY 1996 continuing resol utions, Congressal so used
aanother type of continuing resolution — targeted appropriations. Traditionally, a
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single continuing resolution provides funding for all activities in the outstanding
regular appropriations and generally provides the same expiration date for all these
bills. In January 1996, Congress separated activitiesfrom the six outstanding regular
billsand distributed them among three FY 1996 continuing resolutions (P.L. 104-91,
P.L. 104-92, and P.L. 104-94). Some of the activities were full-year funded, while
others were temporarily funded.

Substantive Legislative Provisions. Substantive legislative provisions
(i.e., provisionsunder thejurisdiction of committeesother thanthe Houseand Senate
Appropriations Committees) covering a wide range of subjects also have been
included in some continuing resolutions. Continuing resolutions are attractive
vehicles for such provisions because they are considered must-pass legislation on
whichthe President and Congresseventually must reach agreement. Such provisions
have been included both in interim and full-year continuing resolutions.

House Rules X X1, Clause 2, and X XII, Clause 5, prohibit the consideration of
general appropriations measures containing legislative provisions or unauthorized
appropriations,* but these restrictions do not apply to continuing resolutions. (The
House typically adopts special rules restricting amendments to continuing
resolutions, in part for thisreason.) Comparable Senate restrictions, in Senate Rule
XVI, onlegidative provisions and unauthorized appropriations do apply in the case
of continuing resolutions.

Substantive provisionsin continuing resol utions have included comprehensive
measures, such asomnibus crime control legislation (in FY 1985) and foreign affairs
reform and restructuring assistancelegisation (in FY 1999), that establish major new
policiesand amend permanent provisions of law. They have also included narrower
provisions focused on temporary or one-time problems, such as special House and
Senate procedures for considering certain presidential requests for funding,
temporary increasesin the statutory limit on the public debt, and adjustmentsto the
requirements of the 1985 Balanced Budget and Emergency Deficit Control Act (or
Gramm-Rudman-Hollings). These provisionsvary inlength from lessthan one page
to over 200 pages (inthe case, for example, of the Comprehensive Crime Control Act
of 1984).

Funding Gaps

Over the years, delay in the enactment of regular appropriations measures and
continuing resolutions after the beginning of thefiscal year hasled to periodsduring
which appropriations authority has lapsed. Such periods generally arereferred to as
funding gaps. Depending on the number of regular appropriations that have yet to
be enacted, afunding gap can affect either afew departments or agencies or most of
the federal government.

10 Unauthorized appropriations are funds in an appropriations measure for agencies or
programs whose authori zation has expired or was never granted, or whose budget authority
exceeds the ceiling authorized (for more information, see CRS Report 97-684, The
Congressional Appropriations Process: An Introduction).
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Funding gaps are not a recent phenomenon. In fact, by the 1960s and 1970s,
delay in the enactment of appropriation acts, including continuing resolutions,
beyond the beginning of the fiscal year had become almost routine. Notably,
according to a 1981 GAO report, “most Federal managers continued to operate
during periods of funding gaps while minimizing all nonessential operations and
obligations, believing that Congress did not intend that agencies close down while
the appropriations measures were being passed.”**

OnApril 25,1980, Attorney General Benjamin Civiletti issued aformal opinion
which stated in general that maintaining nonessential operations in the absence of
appropriationswas not permitted under the Antideficiency Act (31U.S.C. 1341), and
that the Justi ce Department would enforce the criminal sanctions provided for under
the Act against future violations.'

In another opinion issued on January 16, 1981, the Attorney General outlined
the activities that could be continued by federal agencies during a funding gap.
Under that opinion, the only excepted activities include: (1) those involving the
orderly termination of agency functions; (2) emergencies involving the safety of
human life or the protection of property; or (3) activities authorized by law.™
Activitiesauthorized by law, for example, includefunding for entitlement programs,
such as Social Security and Medicare, that are permanently appropriated. 1n 1990,
the Antideficiency Act wasamendedto clarify that “theterm‘ emergenciesinvolving
the safety of human life or the protection of property’ does not include ongoing,
regular functions of government the suspension of which would not imminently
threaten the safety of human life or the protection of property.”**

Since 1981, whenever delay in the appropriations process has led to periods of
lapsed appropriations, federal agencies and departments lacking appropriations
generally have shut down all nonessential operations and furloughed nonessential
employees (although provisions of law have been enacted to ratify obligations and
pay employees retroactively). During late 1995 and early 1996, there were two
funding gaps — one lasting 21 days and the other lasting six (including weekends).
In contrast, from 1981 through 1994, there were nine funding gaps, varying in
duration from only oneto three days, some of which occurred over weekends. Most
of these gaps occurred after the beginning of thefiscal year, meaning that they were
not caused because of afailureto enact aninitial continuing resolution, but because
of delay in enacting a further extension.

1 U.S. General Accounting Office, Funding Gaps Jeopardize Federal Government
Operations, GAO/PAD-81-31, Mar. 3, 1981, p. i.

12U.S. Dept. of Justice, Office of the Attorney General, Memorandum to the President,
April 25, 1980, reprinted in Funding Gaps Jeopar dize Federal Government Operations,
App. IV, pp. 63-67.

3 For additional information on the 1981 opinion of the Attorney General, and on the
excepted activitiesoutlined in that opinion, see U.S. General Accounting Office, Principles
of Federal Appropriations Law: Vol. I, GAO/OGC-92-13, Dec. 1992, pp. 6-92 — 6-99.

¥ Pp.L. 101-508 Section 13213(b), 31 U.S.C. 1342.
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On August 16, 1995, Assistant Attorney General Walter Dellinger, in a
memorandum for the Director of the Office of Management and Budget (OMB),
stated that “the 1981 Opinion continuesto be asound analysis of thelegal authorities
respecting government operations when Congress has failed to enact regular
appropriations bills or a continuing resolution to cover a hiatus between regular
appropriations.”*> The 1990 amendment, he maintained, basically served to confirm
the appropriateness of the 1981 opinion.
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