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Summary

Thisreport discusses significant legislative provisionsin the two principal bills
that arelikely to be the subject of congressional discussion in the coming weeks and
monthsto reauthorize federal highway, highway safety, and transit programs. These
arethe Safe, Accountable, Flexible, and Efficient Transportation Equity Act of 2003
(SAFETEA)(S. 1072)(“ Senate bill”) passed by the Senate on February 12, 2004, and
the not yet acted upon Transportation Equity Act: A Legacy for Users (TEA-
LU)(H.R. 3550)(“House bill”).

At this juncture, as was the case a year ago, the congressional reauthorization
debate is focused largely on money issues. Identified unmet national transportation
needs and the large funding increases provided by TEA21 have resulted in an
expectation within the highway community that new reauthorization legislation
should also contain significantly higher funding levels. No ready source of new
revenue is available, however, athough the Senate has identified several fees and
other revenue raising devices that can be made available to the trust fund.

Other than funding, the provisions of thesebillsthat seem likely to engender the
most controversy are their environmental provisions and the long-standing donor-
donee state problem. The House bill and the Senate bill each has (or islikely to have)
provisions designed to streamline the environmental review process required for
highway and transit projects. Both bills try to resolve the tension between so-called
donor and donee states, by seeking to increase funding and creating mechanismsto
guarantee each state a higher rate of return on their proportional contribution to the
highway trust fund (95% in both bills). Without significant new fundingitisunlikely
that this adjustment will be possible without taking future funds away from donee
states, a politically unpopular aternative that could complicate final action on this
legislation.

As now proposed, neither bill makes major structural changes to the core
highway programs. Both bills, however, add new highway programs. This is
especialy the case in the House bill which creates, among other things, a multi-
billion dollar program to construct projects of national/regional significance. One
area in both bills where significant changes are suggested is in highway safety,
through the creation of a new consolidated highway safety program.

This report does not contain extensive background information about the
operation of the highway, highway safety, and transit programs. Those seeking this
information should consult CRS Report RL31665, Highway and Transit Program
Reauthorization, which also provides a discussion of the maor issues under
consideration as part of the reauthorization process.
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Highway and Transit Program
Reauthorization Legislation in the 2™
Session, 108" Congress

Thisreport discusses significant |egislative provisions of thetwo principa bills
that arelikely to be the subject of congressional discussion in the coming weeksand
monthsto reauthorizefederal highway, highway safety, and transit programs. These
arethe Safe, Accountable, Flexible, and Efficient Transportation Equity Act of 2003
(SAFETEA)(S. 1072)(“ Senate bill™) passed by the Senate on February 12, 2004, and
the not yet acted upon Transportation Equity Act: A Legacy for Users (TEA-
LU)(H.R. 3550)(“House bill”).

While Congress continues to consider reauthorization proposals, all existing
programs continue to operate on the basis of a five-month extension (P.L. 108-88)
that terminates on February 29, 2004. It was hoped at the time this extension was
passed that this would give Congress sufficient time to complete action on a
reauthorization bill early in the second session.* It isnow apparent that thiswill not
bethe case. On February 11, 2004, the House passed a further four month extension
of theprogram, H.R. 3783, the Surface Transportation Extension Act of 2004. Given
the Senate' s passage of its own reauthorization bill it is unclear whether the Senate
will agree to further extension legislation, and if so, for how long a period.

Fromthepublic’ s perspectivetheongoing surfacetransportation reauthorization
debateistaking place against the backdrop of growing concern about congestion and
sprawl in urbanized areasand increased concern about maintai ning accessto markets
and the rest of the national transportation system in rural areas. The congressional
debate focuses primarily on money. Given the large increase in funding made
available by the last reauthorization bill, the Transportation Equity Act for the 21
Century,? better known as TEA21, there appears to be an expectation in some
quarters that the reauthorization under discussion should aso provide for a large
increase in funding. At thetime TEA21 was passed, a confluence of circumstances
provided for aconsiderable boost to highway trust fund revenues. Unfortunately, for
those seeking extensive new funding, no similar confluence of events appearslikely
during the next year.

! For more information on extension legislation, see CRS Report RS21621, Surface
Transportation and Aviation Extension Legislation: A Historical Perspective. by John
Fischer and Robert Kirk.

2 P.L.105-178 and P.L. 105-206. Federal highway law is codified in 23 U.S.C. Other
transportation provisionsincluded in TEA21, such as transit, are codified in 49 U.S.C.
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Asaresult, much of the discussion in the coming months will turn on whether
significant additional fundscan befoundfor federal surfacetransportation programs,
or whether funding for these programswill be limited to the modest growth forecast
for the highway trust fund over the next 6 years. If new funds can be found, many of
the provisions put forth in House and Senate legislation may be adopted in some
form during the reauthorization process. Without significant new funding sources,
however, a competition for the existing pot of funds will almost surely ensue
amongst thevariousstate, regional, and programmatic stakehol ders. It ispossiblethat
this competition could stifle the reauthorization debate and lead to further extension
of the TEA21 framework or, aternatively, to more modest reauthorization billsthan
the ones currently under consideration in the House and the Senate.

Thisreport beginswith abrief overview of the House and Senate billsfollowed
by an examination of how the two bills deal with the problem of constrained
budgetary resources and donor-donee state issues. It then examines the proposed
programmatic changes for the Federal-Aid Highway programs. Environmental and
Safety provisions and issues are then discussed. Finally, the bills' mass transit and
intermodal provisions are examined.

Overview of Legislative Proposals

This report focuses on the two pieces of legislation under consideration in the
House and the Senate that are likely to be the principal vehicles for the
reauthorization debate, SAFETEA and TEA-LU. At the time of this writing, the
Senate has completed action onits bill, S. 1072. In the House, much of the detail
about H.R. 3550 remains unknown as major sections of the bill have been reserved
for compl etion during committee markup that isnow expected in early March 2004.

Prior to House and Senate consideration, the Bush Administration submitted a
bill of its own indicating the Administration’ s reauthorization views and priorities.
Thisbill wasintroduced by request in both the House and the Senate as S. 1072 and
H.R. 2088, respectively, which are hereafter referred to as the Administration bill.
It should be noted that the Senate bill carries the title Safe, Accountable, Flexible,
and Efficient Transportation Equity Act of 2003 (SAFETEA) originally proposed by
the Administration bill. The Senate Committee on Environment and Public Works
further chose to use S. 1072 as their markup vehicle and amended the bill by
including their own provisions in the nature of a substitute. S. 1072 in its Senate
passed form, however, is the Senate bill, and although it contains provisions
proposed by the Administration, the bill itself is dramatically different from the
introduced version of the bill.

In both the House and the Senate, multiple committees have a role in
reauthorization. IntheHouse, most of the bill isunder the control of the Committee
on Transportation and Infrastructure. The House Committee on Science contributes
to the research title of the bill and the House Committee on Ways and Means has
jurisdiction over the revenue title.
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Inthe Senate, all titlesof the bill were combined during floor action. The Senate
Committee on Commerce, Science, and Transportation had previously marked upits
own bill, S. 1978 (S.Rept. 108-215), which authorizes Motor Carrier Safety
Administration and National Highway Traffic Safety Administration (NHTSA)
programsunder itsjurisdiction. Thisbill, withamanager’ samendment, became part
of S. 1072 during floor consideration. The Senate Committee on Banking, Housing,
and Urban Affairs, which hasjurisdiction over Federal Transit Administration (FTA)
programs, marked up its portion of the reauthorization bill, which was al so attached
to S.1072 as an amendment. Finally, the Senate Committee on Finance has
jurisdiction over the revenue title of the bill. The Committee title, the Highway
Reauthorization and Excise Tax Simplification Act of 2004 was marked up in
committee on February 2, 2004. Thistitle was also added by amendment to the now
Senate passed version of S. 1072.

Much of the discussion about the reauthorization bills has centered on the total
spending envisioned in each proposal. The Senate bill is believed to contain $318
billionin total spending authority for the period FY 2004 - FY 2009. The House hill
provides a more generous $375 billion over the same period, although discussion
about lowering this total to something near the Senate-passed version is apparently
underway. Either bill is well above the Administration’s stated position that total
spending be set at $256 hillion over the next six years.® A break-out of expected
program authorizations by major activity isshownin Table 1. Neither the House nor
the Senate proposal can be funded by current revenues projected for the programs’
normal funding sources. Aswill be discussed later in thisreport, the Administration
bill could be financed with current revenue sources.

The Bush Administration has gone on record against the level of spending
proposed by S. 1072 and has indicated its intent to veto any bill of such size that
Congress might generate.* A letter signed by the Secretary of the Treasury and the
Secretary of Transportation on February 11, 2004, indicated that they would
recommend a presidential veto of any bill that included new taxes, bonding, or
unrelated provisionsdealing with issueslike Amtrak (whichisincludedinthe Senate
bill). The Senate passed its bill by avote of 76-21. Senate bill managers, therefore,
believe that barring changing the Administration’s mind on this issue, they could
override aveto.®

® The Administration bill as introduced allowed for $247 hillion in total funding. The
President’ s budget submission for FY 2005 adjusts this figure upward to the $256 billion
amount.

* The full text of the Administration’s letter, indicating its objections to the hill, can be
found at http://www.whitehouse.gov/omb/legidl ative/sap/108-2/s1072sap-s. pdf

> Rothman, Heather M. Senate Reducing Extension as House Works to Scale Back
Transportation Bill. Daily Report for Executives. BNA Inc. Washington. February 25, 2004.
p. A-34
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Table 1. Authorizations for Surface Transportation Programs in
Selected Reauthorization Legislation FY2004-FY2009

($ billions)

Bill Title Admi rr;'iislﬁrati on H I(;llﬁe ?(;f:\trﬁa?él)l
Highways 192.5 289.7 255.0
Highway Safety 34 4.2 4.4
Transit 45.8 69.2 56.5
Federal Motor Carrier Safety 2.8 3.2 34
Research 2.6 3.9 2.6
Total Authorization 256.0* 375.0* 318.0*

Source: Legislation as introduced and/or Committee and Administration documents

*As introduced the Administration proposed total funding of $247 billion. This total was raised to
$247 billion as part of the Administration’s FY 2005 budget proposal.

* H.R. 3550 asintroduced does not include funds for minimum guarantee, emergency relief, and other
featuresinthe highway title that constitute the difference between the $370 billion shown here and the
announced total of $375 hillion.

*The Senate Manager’ sannounced total for thebill is$318 billion. Thebill, however, containsfunds
in excess of this amount as reflected, in part, in the table above. Some of the numbers above were
changed as part of the bill as passed by the Senate.

Highway and Transit Finance

Highway Trust Fund Background

Thehighway trust fund consistsof two separate accounts— highway and transit
— which are sometimes mistakenly referred to as separate trust funds. In practice,
the highway account and the transit account are discussed as though they were
separate entities, with the highway trust fund being synonymous with the highway
account.

Thehighway trust fund isthe oldest and largest of thetransportation trust funds.
The fund was created by a separate revenuetitle in the Federal-Aid Highway Act of
1956 (1956 Act) (P.L. 84-627). The 1956 Act provided funding for construction of
the now virtually complete Dwight D. Eisenhower System of Interstate and Defense
Highways. In addition, the 1956 Act provided some funding for other federal
highway programs. Over thelast 40 plusyears, the highway trust fund and thefederal
programsit supports have been changed numeroustimes.® Inalmost every instance,
Congress has chosen to expand the scope of the federal highway program.

¢ For amoredetailed history of thetrust fund see CRS Report RL 30304, The Federal Excise
Tax on Gasoline and the Highway Trust Fund: A Short History, by Louis Alan Talley.
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The transit account was created by the Surface Transportation Assistance Act
of 1982 (P.L. 97-424). Thetransit account gavetransit providers aconsistent federal
funding source for capital spending on new and rehabilitated infrastructure and for
other purposes.

The highway trust fund is financed by sales taxes on tires, trucks, buses, and
trailers, as well as truck usage taxes, and approximately 90% of trust fund revenue
comes from excise taxes on motor fuels.” The majority of the motor fuel revenue
dedicated to the trust fund is derived from an 18.4 cents per gallon tax on gasoline
(24.4 cents on diesel). The highway account receives an alocation equivalent to
15.44 cents of the tax and the transit account receives the revenue generated by 2.86
cents of thetax. Theremaining 0.1 cents goesinto the leaking underground storage
tank (LUST) trust fund.

Trust Fund Budgetary Treatment

TEA21 changed the way the highway trust fund relates to the Federal Unified
Budget in two ways. first by creating new budget categories and second by setting
statutory limitations on obligations. The Act amended the Balanced Budget and
Emergency Deficit Control Act of 1985 to create two new budget categories:
highway and mass transit. The Act further amended the budget process by setting
the limitation on obligations for each fiscal year from FY 1999 to FY2003 in
authorizing rather then appropriations legislation. In addition, TEA21 provided a
mechanism, Revenue Aligned Budget Authority (RABA), to adjust these amounts
in the highway account, but not the transit account, so as to correspond with
increased or decreased receipts in highway generated revenues. RABA issues will
be discussed in greater detail in the next section of thisreport. It should be pointed
out, all of theabove notwithstanding, that annual revenuesand expendituresaffecting
the balances in the trust fund accounts remain part of the overall annual federal
deficit calculation.

The net effect of the changes was to set a predetermined level of funding for
core highway and transit programs, referred toin TEA21 asadiscretionary spending
guarantee. These categories are separated from the rest of the discretionary budget
in away that prevents the use of funds assigned to these categories for any other
purpose. These so called “firewalls’ were viewed, in the TEA21 context, as
guaranteed and/or minimum levels of funding for highway and transit programs.
Additional funds above the firewall level could be made available for highway and
transit programsthrough the annual appropriations process, but for the most part this
did not occur except in FY 2003.

Coming into the reauthorization debate there are reports that some Members
would like to revisit the special budget status of the trust fund. At the time of this
writing, however, no specific objections to continuation of the current system have

" For a discussion of federal transportation fuel taxes see: CRS Report RS20281,
Transportation Fuel Taxes and Legidlative Issues, by Bernard A. Gelb.
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arisen. Both S. 1072 and H.R. 3550 would maintain the existing system. The only
changein the billsisin the RABA computation.

Reforming Revenue Aligned Budget Authority (RABA).2 WhenRABA
was created it was done with the understanding that highway funds would be
increased if revenues to the trust fund increased above expectations and reduced if
the opposite occurred. In 1998 it was viewed as unlikely that revenue would
decrease, since growth in trust fund revenues had increased continuously during the
amost all of the 40-plus year life of the trust fund.

Between FY 2000 and FY 2002, RABA provided amost $9 billion in additional
funding for designated highway programs. The RABA adjustment in the FY 2003
budget, however, anegative $4.3 billion, surprised even those who expected asmall
decline in RABA as aresult of the recession that began in 2001. The $4.3 billion
negative RABA would have resulted in an actual year over year decline of $8.6
billioninfedera highway assistance provided to the states. (Thepreviousyear’ stotal
had been dramatically increased by a positive RABA adjustment.)

This year-over-year drop in the program was more than Congress was willing
toalow. Aspart of the FY 2002 second emergency supplemental bill (P.L. 107-206),
the RABA adjustment for FY 2003 was eliminated. In fact, Congress eventually
provided a full adjustment of spending by adding sufficient funds from the
unexpended balance in the trust fund to fund the program at its authorized level.

The events of FY2003 created interest in amending the RABA mechanism
during reauthorization to reduce the chance of very large annual swingsin RABA
adjustments. Both the House and Senate billstry to eliminate these swings. In both
instances this is done by changing the way RABA is computed by the Office of
Management and Budget. This is done by eliminating what has been a required
“look ahead” computation that tried to predict the direction of the national economy.
In addition the Senate bill suspendsa RABA adjustment until FY 2006. Thisislikely
due to concerns about the level of unexpended balances in the trust fund, among
other technical considerations. In addition, S. 1072 requires that no reduction under
RABA be allowed so long as the cash balance in the highway account of the trust
fund exceeds $6 billion. This again could be viewed as a way to mitigate against a
possible repeat of what happened in FY 2003.

Revenue Raising Proposals

Much of the debate about the need for new revenues focuses on the concept of
unmet highway and transit system needs as detailed in a report authored by the
FHWA and Federal Transit Administration (FTA).° The report indicates that the

8 For moreinformation see CRSReport RS21164, Highway Finance: RABA’' sDouble-edged
Sword, by John W. Fischer.

°® There is general acceptance of the idea that there are significant unmet surface
transportation capital infrastructure needs. There are, however, numerous guestions about
their measurement. TheFHWA andtheFedera Transit Administration (FTA) needsstudies

(continued...)
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costs required to improve the surface transportation system far exceed the projected
ability of federal, state, and local governments to pay for them.

Transportation organi zations, while not advocating major structural changesin
the federal highway and transit programs, are advocating an increase in funding
comparable to that in TEA21 (which was 40% plus larger then its predecessor,
ISTEA, P.L. 102-240). They do not, however, have a ready source of funds to
accommodate thisincrease. Many, but not al, in the transportation community are
reluctant to seek fuel tax increases at thistime. The Bush Administration has made
it clear for well over ayear that it will oppose any increasein federal fuelstaxes. A
number of Members of Congress, including much of the House Republican
leadership, isalso on record against fuel tax increases. Asaresult, the transportation
community hasbeen seeking alternative sourcesof new revenuesfor the highway and
transit program.

Thediscussion bel ow addresses many of the proposed revenue sourcesthat have
been under discussion during the 108" Congress. At this juncture the Senate
Committee on Finance has agreed to a proposal identifying several sources of
additional funding for reauthorization purposes.’® Supporting documents provided
during Finance Committee markup on February 2, 2004, indicate that an additional
$35 hillion in revenues could be identified during the reauthorization period if
committee provisionswereto be adopted. Asamended to S. 1072 during floor debate
several of the provisionsin the markup version were changed. No further discussion
asto how these changes effect revenue estimates hasbeen provided. Inthediscussion
that follows, reference is made to the amounts estimated during committee markup.
As of this writing, there has been no outside examination as to the accuracy of the
revenue estimates assumed in the committee’s documents. Also, several of the
revenue sources identified do not provide “new” money to the Treasury and are
instead redistributions between Treasury general funds and the trust funds. In the
Senate proposal each of theseredistributionsisoffset by other changesintax law that
are primarily not transportation related and are beyond the scope of this report.

The House Committee on Ways and Means has not yet detailed how, or if, it
will seek additional revenuesfor reauthorization legislation. When its positions are
known they will be added to the discussion.

° (...continued)

of the last few years are viewed as much improved in this regard over the studies done a
decade ago. Questions still arise asto how needs are determined, how the costs associated
with these needs are derived, and how state“wants’ are separated from actual state“ needs.”
As aresult, the issue of highway and transit system conditions and needs is complex and
beyond the scope of this paper. Additional information can be found at the DOT website,
[http://www.fhwa.dot.gov/pressroom/test020926.htm] and at the AASHTO website,

[ http://www.transportation.org/bottomline/]

10 As discussed in U.S. Congress. Joint Committee on Taxation, Description of the
“ Highway Reauthorization and Excise Tax Smplification Act of 2004" (JCX-5-04), January
29, 2004.
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Redirecting a Portion of the Gasohol Tax (2.5 cents) to the Trust
Fund and Increasing Trust Fund Receipts by an Amount Equivalent to
the Existing Gasohol Exemption (5.2 cents). As part of federal policy to
promote the use of ethanol as a substitute for gasoline, fuel that isup to 10% ethanol
(gasohol) has been exempt from a portion of the federal fuelstax, usually 5.2 cents
per galon. Inaddition, 2.5 cents of the tax levied on gasohol based fuels has been
deposited into the U.S. Treasury’s general funds. From the perspective of the
trangportation interest community, these factors are depriving the trust fund of
incomethat it deserves. Gasohol users use the highway system and in thisview, are
not paying their fair share for its upkeep and improvement.

According to some estimates, transferring the 2.5 cents currently deposited in
the general fund to thetrust fund would net thefund $700 million per year. Crediting
the trust fund with the equivalent of the 5.2 cent exemption, not currently collected
in any form, would result in an additional $1.5 billion per year."* This $2.2 hillion
per year would obviously make a significant potential contribution to the highway
program. In both instances, it should be pointed out that while thereis asignificant
net increase to the trust fund there is a concomitant opposite effect on Treasury
general funds.

The problem for those supporting changes in gasohol taxation is the unified
budget. With the budget back in a deficit situation any action that will potentially
increase the overall deficit will be greeted with a certain amount of caution and
potential opposition. Diverting the 2.5 centsis a straightforward decision about the
appropriate destination for these funds in the budget. Crediting the trust fund with
funds equivalent to the 5.2 cent exemption is more problematic. The $1.5 billion
would likely have to be derived from funds aready deposited in the Treasury from
non-transportation sources. Those who perceivethat aredirection of an annual $1.5
billion might come at the expense of other government programs important to them
can be expected to object to such amove.

The ethanol issue was a part of the 1% Session’s as of yet unresolved debate
about federal energy policy.’? A part of that debate concerned the proposed
“volumetric ethanol excisetax credit” (VEETC), which essentially would havetaxed
ethanol at the full transportation fuels tax rate and deposited these funds in the
highway trust fund. Ethanol producerswould be offered atax credit equivalent to the
increasein taxation from the general funds. The Senate Finance Committee adopted
this provision in its February 2, 2004 markup, estimating that it would provide $14
billion for the trust fund during the six-year reauthorization period.

Paying Interest on Highway Account Unexpended Balances. All
U.S. Treasury managed trust funds, with the exception of the highway trust fund,
receive interest payments on their unexpended balances. One of the changes made

1 Rothman, Heather. New Bill Seeks to Adjust Method of How Revenues are Credited to
Highway Trust Fund. Daily Report for Executives. BNA Inc. Washington. July 3, 2002. p
A-4.

12 For detailed information, see CRS Report RL30369, Fuel Ethanol: Background and
Public Palicy Issues, by Brent D. Y acobucci and Jasper Womach.
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as aresult of TEA21 was to stop paying interest on the unexpended balance in the
highway trust fund. The rationale behind this decision was the creation of RABA,
which is supposed to reduce growth in the unexpended balance by making funds
more immediately available for highway projects.

For anumber of reasonsthat are beyond the scope of thisreport, the unexpended
balance in the highway trust fund continued to grow, albeit at a much slower rate,
during most of the TEA 21 reauthorization period. Interest payments could be source
of additional funds for the trust fund. According to Congressional Budget Office
(CBO) testimony in May 2002, interest paymentsto the fund for FY 2004 alone have
been expected to amount to $550 million (this assumes that the gasohol taxes
described above have been redirected as discussed).”* While interest rates would
remain positive in the near term, it is doubtful that they would approach the
predictions of 2002. An intervening drop in the trust fund’'s unexpended balance,
combined with historically low interest rates on treasury bonds has lowered the
expectations of those expecting large annua returns from this revenue raising
proposal.

The whole issue of paying interest on trust funds is a controversial subject.
Interest paymentsare essentially intergovernmental fundtransfers. Thefederal funds
needed to pay interest do not represent new revenues for the federa treasury.
Proponents of paying interest on the highway trust fund believeitisonly fair for the
Treasury to pay for the use of money derived by specia purpose revenues, in the
same way a bank pays interest on savings accounts. Opponents of this practice,
however, believethat such paymentsonly raisethe cost of government in general and
that all federa revenues should be treated the same, regardiess of how they are
collected.

The Senate Finance Committee has adopted a provision that will allow for
payment of interest on highway trust fund balances. This provision is expected to
provide $2 billion over six years. It should be pointed out that most of these interest
payments are expected to accrue in the early years of this period as balances in the
trust fund are expected to decline if S. 1072's increased spending provisions are
enacted.

Spending Down Trust Fund Balances. Relatedtotheinterest issueisthe
fact that both the highway account and the mass transit account continue to carry
positive unexpended balances. Spending down these balances has been anissue in
the past and was an important part of the TEA21 debate. It should be pointed out,
however, that the unexpended balance is not a “surplus,” as it is frequently and
incorrectly referred to by some in the transportation community. Rather, a
considerable portion of these funds are reserved to cover the fund’'s existing
obligations.

Both the Senate Finance Committee and the Administration proposals rely on
spending down the unexpended balance in the trust fund. The Senate Finance

¥ U.S. Congressional Budget Office. Status of the Highway Trust Fund. CBO Testimony,
by Kim P. Cawley. May 9, 2002.
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Committee proposal expects to spend down the balance to an amount no lower than
$6.5 billion in any year during the next reauthorization period. Thereis, however,
alimit to how low the balancein thetrust fund can go. Thetrust fund hasafiduciary
protection measure know as the Byrd rule (for former Senator Harry Byrd of
Virginia) that has been afeature of the highway finance system for most of the last
four decades. Insimpletermsthe Byrd rule preventsthefurther obligation of federal
highway funds if the current and expected balances in the trust fund fall below a
certain level. The Senate Finance proposal, in a potentialy controversial move,
changes the Byrd rule to allow the spending proposed in S. 1072 to occur at arate
that otherwise could have triggered the rule’ s spending restrictions.

Tax Fraud and Abuse. Anissue of long standing isthe concern that all fuel
tax revenues are not being collected asrequired. Alternately thereisaconcern that
illegal tax avoidance activities are reducing total revenue collections. A discussion
about tax compliance has been a feature of each of the last several reauthorization
bills, including ISTEA and TEA21. The resultant provisionsin ISTEA and TEA21
focus on improving revenue collection activities and on identifying additional
problemswith revenue collections. Funding hasbeen provided in the past to FHWA
and Internal Revenue Service (IRS) effortsto improve collections and reduce fraud.

Hearings held in the 107" Congress by the Senate Committee on Finance
identified continuing collectionissues. Asaresult the Committee has concluded that
improved collections could raise an additional $4 billion over the six-year life of the
authorization and has included related provisions aimed at raising this amount of
additional revenues.

During markup, the Senate Committee on Finance added a provision that
redirectsover $2.1 billion from the airport and airway trust fund to the highway trust
fund. Of this amount 89% is directed into the highway account and the remaining
11% isdirected into the mass transit account. According to the Committee, thisis
an amount that they believe corresponds to the use of aviation fuel, which is taxed
at alower rate, in surface transportation vehicles. This, in the Committeeview, isan
instance of tax avoidance and/or abusethat needs correction. Duringtheamendment
processthisprovision wasmodified. Instead of afixed annual anount, the Secretary
of the Treasury istasked with identifying and estimating the amount of aviation fuel
being used in surface transportation vehicles and crediting the highway and transit
accounts appropriately. No estimate of the amount of revenuesthiswill provide has
been made at thistime.

Ending Fuel Tax Exemptions. Anissue not discussed in detail during the
last year isthe concept of ending fuel tax exemptionsfor awide range of fuel users,
such as; local governments, certain agricultural interests, and school bus operators.
The Senate Finance Committee markup estimatesthat it will be ableto increasetrust
fund revenues by $8 billion over the next six years by changing the manner in which
exemptions have been collected or funded and by changing a number of other tax
provisions. A major change proposed at markup appearsto require all fuel usersto
either pay the federal fuelstax and seek arefund or to immediately document their
exemption from payment. Under the provision, these groups remain exempt from
taxation, but reporting as to what would have been paid in the form of fuel taxesis
required whereit was not before. All of the fundsidentified here are not new money.
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Rather, they aretransfersfrom Treasury general fundsthat are offset el sewhereinthe
bill by new revenue sources.

Additional Senate Finance Markup Provisions. During markup, the
Senate Finance Committee considered awiderangeof tax provisions. Someof these
provisions have arelationship to transportation, e.g. redirecting the proceedsfor the
gas guzzler tax from Treasury general funds to the trust funds. The majority of the
provisions in this portion of the Senate revenue title, however, especialy those
treated as offsets to increased highway spending, change federal excisetax lawsin
ways that are well outside the scope of this report.

Revenue and Other Forms of Bonding. After ayear of somewhat public
discussion the Senate Committee on Finance has decided not to include any bonding
provisions in the revenue section of the bill. The American Association of State
Highway and Transportation Officials (AASHTO) began consideration of abonding
mechanism by proposing the creation of a new $59.5 billion bond program as an
alternative vehiclefor financing surface transportation projects. Its plan would have
created aorganization to be know as the Transportation Finance Corporation (TFC)
that would be established by Congress to issue bonds. The TFC would issue tax
credit bonds for sale in the open market.

Senate Finance actively considered a proposal that would have created a
bonding mechanism for transit funding during the 1% Session of the 108" Congress.**
Under the proposal the 2.86 cents dedicated to the mass transit account would have
been redirected to the highway account and tax credit or other bonds would have
been issued to fund the transit program. This proposal was met with considerable
criticism from the transit community. It was also met with a veto threat from the
Bush Administration which viewed the issue of bonds as a “grave threat to the
general fund and the government’ s ability to control spending.”*> Although Senate
Finance dropped its proposal, the use of bonds continues to be discussed in the
context of reauthorization and may reappear as an issue later in the congressional
debate, and as will be discussed later in this report, bonding provisions were added
to S. 1072 during the floor amendment process.

Increasing and/or Indexing the Federal Fuels Tax. The American Road
and Transportation Builders Association (ARTBA) took the lead in actively
promoting anincreaseinthefedera fuelstax.™® Its“two centsmakessense” proposal
would raise the federal fuels tax two cents per year during the life of the next
reauthorization. According to ARTBA raising the tax by 8 cents would raise an
additional $ 17 billion for highways and transit. This, in ARTBA’sview, would go
along way to meeting the unmet needs of the system.

4 Details of Senate Highway/Transit Revenue Plan Emerge. Transportation Weekly. Vol.
4, issue 26. May 13, 2003, p. 1.

15 Bush Administration Announces Veto Threat of TEA-21 Successor. Daily Report for
Executives. BNA Inc. No. 144. July 28, 2003. p. G-6.

18 [http://www.artba.org/government/tea-21/tea_21.htm]
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Depending on the source of the estimate, aone cent increasein thefuel tax will
add between $1.5 billion and $1.8 billion to the trust fund on an annual basis. It has
been argued that if Congress and the President are unwilling to raise the fuels tax
they should at least consider indexing it in the future. Supporters of thisideabelieve
that thetrust fund should beindexed to the consumer priceindex (CPI) or someother
measure of national economic activity to allow revenues to the trust fund to keep
pace with inflation. Over the last decade indexing would likely have added a few
cents to the fuel tax with a concomitant increase in revenues. This mechanism,
however, may providethegreatest benefit during periodsof highinflation, which has
not been the case in recent years.

Although not specifically endorsing the ARTBA proposal, Chairman Don
Y oung of the House Committee on Transportation and Infrastructure, aswell asother
Membersof the Committee |eadership, have endorsed anincreasein thefederal fuels
tax.*” This has mostly been proposed in the context of indexing. At first, discussion
of this idea centered on retroactively indexing the fuels tax back to the last time it
was raised in 1993. More recently the indexing under consideration has been
prospective for the next six-year authorization period. In either case, it was hoped
that the fuel tax increase would amount to about 8 cents.

Long Term Viability of the Trust Fund System. Many observers are
concerned that the funding uncertainties created by the FY 2003 RABA debate and
increasing interest in identifying alternative power sourcesin the auto industry, e.g.,
fuel cellsand hybrid power, should alert Congress and the transportation industry to
the fact that its long-standing trust fund revenue sources should be reviewed. There
isagrowing recognition of this problem, but specific suggestions asto how thelong
term health of the trust fund could be ensured are few in number. Both H.R. 3550
and S. 1072 contain provisions that would create acommission, or in the case of S.
1072 commissions, to study this issue so that its recommendations might be acted
upon during the next reauthorization cycle.

No New Funding

Much of the lobbying in preparation for reauthorization is, as shown above,
predicated on the belief that some significant level of new funding can be identified
for the highway, highway safety, and transit programs. Given the existing state of
the economy and concerns about the costs associated with the war on terrorism,
homeland security, and the costs of sustaining our effort in Irag, such aconclusion,
however, isfar from foregone.

If none of the revenueraising proposal sdiscussed aboveare ultimately adopted,
incometo thetrust fundsisstill predicted to increase. Accordingto one estimatethe
additional income availablefor thetrust fund during the 6-year reauthorization could
be between $10 hillion and $17.6 billion. This increase, however, is modest by
comparison with the program growth experience during TEA21. In addition, this
increase is subject to revison and is closely related to the fate of the national

'Wolfe, Kathryn A. Young May Drop Bid to Hike Gas Tax to Get Highway Authorization
Moving. CQ Today. November 6, 2003.
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economy during the expected 6-year reauthorization period.”® Thisincrease will not
provide the funds that many highway program advocates view as essential to
improving highway and transit infrastructure. Thisis especially true in the current
environment with states facing their own budget crises.

Neither S. 1072 nor H.R. 3550 can survive in their current form without
significant new funding. Among pending bills, only the Administration bill, or some
derivative thereof, could be enacted and stay within the no new revenue test. The
most significant potential problem that could result from ano new funding scenario
isthelikelihood of an enhanced donor/donee struggle that might very well spill over
from the highway program into the transit program. There also would likely be
enhanced competition between programmatically focused interest groups, e.g.,
highway safety vs. trangit, etc. This competition for scarce resources could, in the
extreme, divert attention from any of the many new programmatic initiatives under
discussion and change the whol e tenor of the reauthorization debate. (CRS contact:
John Fischer)

Donor-Donee State Remedies

How closely a state’ s annual return, in the form of federal-aid highway funds,
should match a state’ s highway user tax paymentsis along-standing and on-going
controversy, as are attempts to guarantee aminimum “return” on these payments.*®
Often referred to as the “donor-donee” state debate, the controversy pits “donor”
states (states that receive less than a dollar in highway funds for each dollar the
state’' s highway users pay to the highway account of the highway trust fund (HTF))
against the“ donee” states (statesthat receive more than adollar for each dollar their
highway users pay to the highway account). TEA21 guaranteed aminimum 90.5%
return from the highway account of the HTF on each state' s estimated payments to
the highway account (based on the latest fiscal year for which data are available,
generally twofiscal yearsearlier). Both the House Transportation and Infrastructure
Committee (T & I) and the Senate Environment and Public Works Committee (EPW)
leadership have pledged to work toward a guaranteed 95% return. The House T& |
bill, as introduced, includes language detailing how and under what conditions the
minimum guarantee will beincreased to 95%. The Senate bill would use an “equity
bonus’ mechanismto bring all states up to 95% by thelast year of the authorization.

While the House Minimum Guarantee (MG) program continues to be a work
in progress, the Senate-passed bill settled on an Equity Bonus program. The main
difficulty faced in both the House and Senate is that a bill that simply reduces the

18 [ http://www.transportation.org/publicationssHTM L Journal .nsf/Viewltems/]

1% This section only examines the existing minimum guarantee program in brief, focusing
on the donor-donee and minimum guarantee debate within the context of the House bill and
the Senate hill. For a background and issue discussion of the donor-donee/minimum
guarantee debate see CRS Report RL31735, Federal-Aid Highway Program: “ Donor-
Donee” State Issues, by Robert S. Kirk.

% See Congressional Record, v. 150, Feb 3, 2004: S508-509.
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shares of donee states to increase the shares of donor states may have difficulty
overcoming a filibuster in the Senate. To construct an MG mechanism that can
overcome this obstacle, ISTEA and TEA21 both had provisions that could be seen
as"“hold harmless’ provisionsthat maintained certain base sharesfor al states. This
meant that part of the process of bringing donor state shares up to the MG percentage
required increasing the overall federal highway program size (since donee state
funding could not be reduced). This process has been very expensive. The MG
program under TEA 21 becamethelargest Federal-Aid Highway programinthefinal
years of the TEA21 authorization cycle. The TEA21 MG framework will haveto be
altered unless significant new revenue sources can be found to support the HTF.

The TEA21 Minimum Guarantee Program
The TEA21 minimum guarantee had three components:

Guaranteed Base Share. TEA?21 guaranteed each state a percentage share
of the total program, defined as all the apportioned (formula) programs:. Interstate
Maintenance Program(IM), National Highway System Program (NHS), Surface
Transportation Program (STP), Highway Bridge Replacement and Rehabilitation
Program (HBRRP), Congestion Mitigation and Air Quality Program (CMAQ),
Metropolitan Planning, Recreational Trails Program, Appalachian Development
Highway System Program, and Minimum Guarantee, as well as High Priority
Projects. The State base percentagesarein atable set forthintitle23U.S.C. 105 (b).

Minimum State Payment. Each state was guaranteed that as part of the
minimum guarantee it would receive at least $1 million in Minimum Guarantee
funds.

Guarantee of a 90.5% Return on Tax Payments. Each state was
guaranteed at least a 90.5% share return on its share of tax contributions to the
highway account of the HTF (based on the most recent year for which the data are
available— generally fromtwofiscal yearsbefore). If the guaranteed base sharewas
less than a 90.5% return to a state, then the share was adjusted upward until the
90.5% share was reached. Other states base shares (but not their apportioned
dollars) were squeezed down to make room for these share increases and to prevent
the national share total from exceeding 100%. At this point each state had a new
adjusted percentage share and no share was lower than 90.5%.

Asmentioned earlier, to accomplish states' adjusted base shares, without taking
money away from any of the states, required increasing the entire national MG
program size to the point it was large enough to drop the share of the state that
needed the largest national MG program to achieve its adjusted base share (under
TEAZ21 the District of Columbia determined the national program size). This
increase in the program size in turn determined the distribution amount of the MG
funds needed to fulfill all aspects of the MG including the 90.5% minimum. This
adjustment process required agreat deal of money. During the last years of TEA21
the MG program was the largest Federal-Aid Highway program.

Minimum Guarantee Distribution. Each year, the first $2.8 billion of
Minimum Guarantee funds were administered as Surface Transportation Program
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(STP) funds, except that set-asides for Transportation Enhancements, Safety
Construction, and certain popul ation-based sub-state all ocationsdid not benefit from
this distribution. Any Minimum Guarantee funds above $2.8 million were
distributed to the five core programs. STP, IM; HBRRP; NHS; CMAQ. The
distributions to the states were based on the ratio of each core program’'s
apportionment to the total apportionment of all five programs for each state.*

The House Minimum Guarantee Proposal

As introduced, TEA-LU would amend the existing MG program (23 U.S.C.
105), rather than replace it. The bill provisions would make changes in the
guaranteed return, the list of programs under the MG program umbrella, and the
distribution of MG funds.

Guaranteed Specified Return. TEA-LU would achieve aguaranteed 95%
state return on payments to the HTF by guaranteeing 90.5% for FY 2004, 91% for
FY 2005, 92% for FY 2006, 93% for FY 2007, 94%for FY 2008, and 95% for FY 2009.
Aswastrueunder TEA21, theestimated state highway user tax paymentstothe HTF
(other than the Mass Transit Account) are based on statistics from the latest fiscal
year for which data are available (usually two fiscal years prior).

The phasing in of the 95% return over the life of the authorization is
advantageous in the current authorization cycle but could pose problems for
authorizers when they face the next reauthorization cycle. The big advantage of
phasing in theincreaseisthat it saves money whilefulfilling the promiseto raise the
guaranteed return to 95%. Onthe other hand, it shiftsthe heaviest burden onthetrust
fund to the last year of the authorization, possibly constraining future authorization
increases in FY 2010 and beyond.

Asintroduced, TEA-LU includes a budgetary escape valve on the ramp-up to
95%, which suspendsthe provision if the annual obligation limitations listed in the
bill are not fully funded. Should this happen in any fiscal year of the authorization,
the guaranteed return would default back to 90.5%.

Highway Programs Under the MG Umbrella. TEA-LU maintains the
base share guarantee that the apportioned funds for the listed highway funds be
allocated among the states in a way to guarantee each state percentage of the total
apportionment for the listed programs be equal to the percentages set forth in section
23 U.S.C. 105(b). In the past, state shares have been adjusted during the
authorization debate for avariety of reasons, including garnering support for thebill.

TEA-LU, however, does make changesin thelist of programsthat areincluded
under the MG umbrella. It adds a number of new and modified existing programsto
theM G program group: the Coordinated Border Infrastructure; Infrastructure, Freight
Intermodal Connectors; Safe Routes to School; Highway Safety Improvement; and
High Risk Rural Road Safety Improvement. The bill moves the High Priority
Projects Program (HPP) out from under the MG umbrella. In addition, anumber of

21 23 U.S.C. 105(c)(1).
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new or greatly expanded programs are placed outside the MG: including Projects of
National and Regional Significance; Dedicated Truck Lanes, Highways for Life;
Pedestrian and Cyclist Equity; 511 Traveler Information; Congestion Pricing Pilot
Program; Hydrogen Infrastructure Deployment, as well as the expanded National
Corridor Infrastructure Improvement Program.

TEA-LU’ s categorization of programs under or not under the MG umbrellais
controversial and is believed by some observers to create problems for the
functioning of the MG. By placing a significant number of new and expanded
programs outside the MG umbrella, the House bill would restrict the impact of the
MG calculation of guaranteed apportionment shares to roughly 80% of the total
program. Donor states are concerned that this situation would mean that they will
have to successfully compete for earmarks in the allocated (non-MG programs) to
achievethe95% level relativeto theall the highway programs. Thisarrangement has
the advantage of keeping down the overall program costs. It a'so means, however,
that when donor stateseventually comparetheir dollar returnsondollar contributions
to the HTF, many will still fall below 95%.

Another issue concerns earmarking. Because the MG sets the overall amount
of funds that states get for the programs under the MG umbrella, any earmarking
within thisgroup of programs does not actually bring new money to the state. These
earmarks merely allow Members of Congress to set project priorities. The core
formula program totals for each state adjust for the impact of the designation. An
earmark outside the MG group of programs will actually increase the amount of
money going to the state. This makes shifting the HPP out of the MG group
especialy controversial because the $15 billion authorized would, through
earmarking, significantly impact the state shares. The $17.6 billion Projects of
National/Regiona Significance Program could also impact state shares. With over
$50 billion of the nearly $300 billion provided for Federal-Aid Highway programs
outside the MG program, it is doubtful that donor states will favor TEA-LU's MG
proposal unless some, if not most, of the non-MG programs are brought under the
MG umbrella.

Theconcernover thelargeamount of program funding outsidetheM G umbrella
may be premature. As mentioned earlier, TEA-LU is considered to be a work-in-
progressand it islikely that the number of component programs under the MG will
be increased. The initial versions of what became TEA21 did not place the HPP
program under the MG umbrella but the enacted version did.

Minimum Guarantee Distribution. TEA-LU keeps the basic
TEA21distribution paradigm, with one major exception: the bill raisesthe portion of
the MG fundsreserved for STP, under the “remaining distribution” provision, from
$2.8hillionunder TEA21 to $3.1 billionfor FY 2004, $3.35 billion for FY 2005, $3.7
billion for FY2006, $4.0 billion for FY2007, $4.4 billion for FY2008, and $4.8
billionfor FY 2009. STPisthehighway program withthebroadest eligibility criteria.
Its formula aso is least dependent on total lane miles and most dependent on
estimated tax paymentsto the highway account of theHTF. Thisalso squeezesdown
the relative MG amounts going to the other core formula programs (IM, NHS,
CMAQ, HBRR).
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The Senate’s Proposed Equity Bonus (EB) Program

The Senate has taken a different approach from the House. The Senate bill
would replace the entire MG program with an “Equity Bonus’ program (EB).% As
istruewith the House hill, the Senate bill would achieve a 95 % return on payments
to the highway account of the HTF by FY 2009, the final year of the authorization.
It would eliminate the base state share percentage table used in TEA21 and in the
House hill. Basicaly, theindividual program formulas would determine the initial
apportionment and the equity bonus would be added to these levels.

The Equity Bonus. The Senate bill directs the Secretary of Transportation
toalocatetothe statesfor each of thefiscal years 2004 through 2009 sufficient funds
to ensure that each state receives at least a 95% return (to EB specified programs)
on its estimated payments to the highway account of the HTF (subject to a number
of rules and limitations discussed below). The Senate bill would keep nearly al the
programssubjectto MG under TEA21 (IM, NHS, STP, CMAQ, HBRR, Recreational
Trails, Appalachian Development Highway System, and metropolitan planning)
subject to the equity provision. In addition the Senate bill, as passed, aso includes
the new Highway Safety Improvement Program, the infrastructure performance and
maintenance program, the safe routes to schools program, the rail-highway grade
crossing program, aswell asthe EB program itself, under the EB program umbrella.
As of Senate passage, the HPP program has not been included among the EB
programs.®

Thebill protects some states that would lose percent share under the EB’ s 95%
share. States with a population density of less than 20 people per square mile, a
population under one million, or amedian household income under $35,000 would
get either the 95% share or their average share of allocations under TEA21.

Equity Bonus Special Rules and Limitations. The EB isalso subject to
certain rules and limitations which taken together can be seen as placing afloor and
anumber of ceilings on the program.

Special Rules.

e All states are to be allocated enough funds to ensure that each state
gets at least 110% of its TEA21 annual average.

¢ No negative adjustment may be made to any state’ s apportionment
during the EB allocation.

22 The Equity Bonus provision was introduced as a modification to the EPW committee
amendment in the nature of a substitute during initial floor consideration on February 3,
2004. See Congressional Record, Feb. 3, 2004: S506-09. See also Transportation Weekly,
v. 5, Jan. 27, 2004 1, 5-10, and Washington Letter on Transportation, v. 23, Jan. 26, 2004:
3-4.

Z Historically, EPW has held its HPP list of projects out of its reported bill only to add it
during conference negotiations.
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e Not withstanding the limitations (see “Limitation on Adjustments’
below) the amendment requires that no state in any year may drop
below 90.5%.

Limitation on Adjustments. EB alocations are not to be given to states
under certain conditions. If a state' stotal apportionments of all the designated EB
programs exceeds the state's average TEA21 apportionments by the following
percentages the state gets no bonus.

FY 2004 ceiling: 120% of state's TEA21 average
FY 2005 ceiling: 130% of state’s TEA21 average
FY 2006 ceiling: 134% of state's TEA21 average
FY 2007 ceiling: 137% of state's TEA21 average
FY 2008 ceiling: 145% of state's TEA21 average
FY 2009 ceiling: 250% of state’s TEA21 average

Thisisthe main mechanism that phasesin the 95% share goal by the final year
of the authorization. It aso holds down the cost of the EB program.

Equity Bonus Distribution. The distribution of the EB is to the core
formula programs (IM, NHS, STP, CMAQ, HBRR, the Highway Safety
Improvement Program and Metropolitan Planning). The bonuswould bedistributed
to each program based on the relative share each state received for each program
based on the program formulas. Metropolitan Planning, however, would receive no
bonus. The initial $2.8 billion that under TEA21 went to STP is not in the EB
proposal.

EPW committee staff produced atabl e that projected the state percentage share
return on paymentsover thelife of thebill.** The process of ramping the donor states
up to 95% return appearsto have avariableimpact on states. For example, Michigan
and Indiana achieve a 95% return in FY 2004 while Californiaand Texas remain at
90.5% until FY'2009. Asmentioned earlier somesparsely popul ated, |ow population,
and low income states receive some protection under the proposal. However some
donee states, New York and Pennsylvania, for example, face significant share
reductions.

Statistical Caveats

A number of statistical issues have an impact on MG and EB proposals. The
use of non-current data (i.e., revenue estimates from two years prior) may skew the
state donor-donee ratios and lead to conclusions about donor or donee statusthat are
guestionable. Also state-by-state data on payments to the highway account of the
HTF are estimates based on extrapolations from state tax data and may not aways
be accurate or up to date. The economic cycle can have an impact on revenues and
the budgetary processthat can lead to yearswhen revenues and spending level sdiffer
significantly from each other: this can have an impact on rate of return. Finaly, the

2 Thistablewasreproduced in modified formin Transportation Weekly, v. 5, Jan. 27, 2004
10.



CRS-19

MG and EB proposals attempt to achieve a specified “share” return on two year old
paymentsdata. Distribution equity, however, isamost always judged by Table FE-
221 in the annual FHWA Highway Satistics Report®, which compares estimated
dollars paid and apportionments and allocations received in the same year. This
statistical disconnect means that even an effective MG or EB program will face
criticismwhen thesameyear dollar for dollar return dataarerel eased. (CRScontact:
Bob Kirk)

Highway Program Structural Changes

Apportioned Programs

Fundsfor all of the programs discussed here are apportioned to the states on an
annual basisusingformulasfoundin TEA21. Asaresult they are sometimesreferred
to asthe* apportioned” programs. In someinstances, apportioned programsare aso
referred to as formula programs.

Under TEA 21 most highway fundingisreservedfor fivemajor programs, which
are usudly referred to as the core programs. They, aong with the minimum
guarantee, accounted for the vast majority of highway spending: 86% of the FY 2003
authorized amount. These programs are: the national highway system program
(NHYS); theinterstate maintenance program (IM); the surface transportation program
(STP); the bridge replacement and rehabilitation program; and the congestion
mitigation and air quality improvement program (CMAQ). Each of these programs
provides funding for specific segments of the federal-aid highway system and/or
other statutorily enunciated activities, e.g., congestion relief projects using CMAQ
funds. In addition to the “so-called” core programs there are a couple of additional
and much smaller apportioned programsin TEA21, e.g.: metropolitan planning and
the recreational trails program.

Because the minimum guarantee program isso largeit could also be thought of
asacore program; it provides additional apportioned funds for each of the five core
programs. By thelast year of TEA 21, the minimum guaranteewas, infact, thelargest
highway program. In the FY 2003 authorization, for example, it provided fully 20%
of al funding.

New Apportioned Programs — House and Senate. BoththeHouseand
the Senate bills add one new program to the core, the Highway Safety Improvement
Program (HSIP). Originally proposed by the Bush Administration, this program
consolidatesanumber of existing safety programsinto anew formulagrant program.
(HSIPisdiscussed in greater detail in the safety section of thisreport.) The Senate
HSIP contains a new “safe routes to school” program. The House creates a much
larger safe routes to school program as a separate formula program. (This program
is discussed in greater detail in the pedestrian and bicycle mobility section of this

report.)

% [ http://www.fhwa.dot.gov/policy/ohpi/hss/index.htm]
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TheHousebill continuestheexisting minimum guarantee program, leaving that
aspect of the core program structure unchanged. The Senatebill adoptsanew “ equity
bonus” program that apparently will only provide fundsto those states whose annual
highway program funding fallsbelow acertain level. (It also restricts funding above
acertain level for al states). Details of this program were added to the Senate hill
during initial floor consideration on February 3, 2004.

The House creates additional apportioned programs that would not necessarily
be considered core programs. Among these is a new freight intermodal connectors
program, with $3 billion in funding over the next six years. The Senate creates a
similar program for freight transportation gateways, but does not fund it separately.
Rather S. 1072 requires each state to use up to two percent of its NHS funding for
intermodal freight terminalsand other freight related activities. (These programs are
discussed in more detail in the intermodal section of this report.)

New Apportioned Programs — Senate. As introduced the border
planning, operations, technology, and capacity programin S. 1072 was an allocated
program. Asamended on thefloor, however, it hasbecomeaformulaprogram. This
program is a successor to the TEA21 created National Corridor Planning and
Development Program (part of the CORBOR program), now limited to specific
border states, but with broadened project digibility.

New Apportioned Programs — House. TheHouse breaksup theexisting
national corridor planning and development and coordinated border infrastructure
program (CORBOR) program (which is currently an allocated program) and creates
anew formula coordinated border infrastructure program. This program provides
funding for new and improved infrastructure within 20 miles of the Mexican and
Canadian borders. The program receives aimost $2 hillion over the life of the
legidation.

One other large formulaprogram is created in H.R. 3550, ahigh risk rural road
safety improvement program, which receives $1.5 billion over six years. This
program isfocused on fixing problems on rural roadswith higher-than-averagefatal
accident rates.

A significant new apportioned program in the House bill is not a separate
program. H.R. 3550 creates a new congestion relief program, but funds it from
existing core program obligations. States are required to reserve acomputed portion
of their total apportionments for specified congestion relief activities.

Allocated (Discretionary) Programs

All remaining highway programs are subject to allocations that are based on
criteria established in highway authorization and appropriation law. They also may
be, and usualy are, subject to congressional earmarking. In TEA21 al of the
programsin this category were smaller than the core programs, although there were
some programs with significant funding levels. The largest allocated program in
TEA21wasfor congressionally mandated high priority projects (earmarks) that were
specifically designated in the Act. Other relatively large programs in the alocated
category arethefederal lands program, the aforementioned national corridor planning
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and development and coordinated border infrastructure program (CORBOR), the
interstate maintenance discretionary program, the bridge discretionary program, and
the transportation and community and system pilot preservation program (TCSP).

New Allocated Programs — Senate. The Senatebill createsonelargenew
allocated program, theinfrastructure performanceand maintenance program (IPMP).
The IPMP, which was a so part of the Administration bill, isfor so-called “ready to
go projects.” Funding islimited to projects that improve operations and/or preserve
or maintai n existing highwaysor other infrastructure. The Secretary of Transportation
is charged with developing an alocation program that provides for funding of
projectsthat can be obligated within 180 days. Thehill initially provided $12 billion
for this program over the 6-year authorization period, with the money front-loaded,
i.e,, morefundsare availablein thefirst few yearsthan in later years. Asaresult of
floor amendments, however, IPMPisnow funded at the $2 billionlevel, and only for
FY2004. During floor consideration a new, but unfunded, multistate international
corridor devel opment program was added to the bill. This provision isfocused on
the movement of freight from ports through and to the interior.

New Allocated Programs — House. TheHousehill containsseveral large
new allocated programs. In fact, much of the new money in the House bill isfor the
allocated programs. The largest new program isfor projects of national or regional
significance. This program receives $17.6 billion, or almost $3 billion annually.
These funds are reserved for very large projects costing over $500 million or the
equivaent of 75% of astate’ s annual total program apportionment. The criteriafor
selection are to be determined by the Secretary of Transportation and the Secretary
is empowered to provide selected recipients with formal “letters of intent” in the
same manner that new-start transit projects are funded. Considerable latitude is
provided in this program, which can, for example, be used to fund multi-state
projects that are difficult to arrange under the existing highway program.

Theother largenew allocated programisfor congressional high priority projects
(earmarks). H.R. 3550 provides just over $15 billion for these projects, which are
widely distributed amongst Members. Asintroduced, the bill does not list projects.
It is expected that a project list will be added during markup. The Senate does not
have acomparableprovisioninitshill. Senate earmarks have been added, however,
to previous reauthorization bills, normally at the conference stage. (CRS contacts:
John Fischer and Bob Kirk)

Highway Program Formula Changes

Under TEA21, most of the funds distributed by the Federal-Aid Highway
program were apportioned to the states based on apportionment formula factors set
forth for the individual programs under Title 23 of the U.S. Code. The major
existing formula programs are IM, NHS, STP, HBRR, CMAQ, Recreationa Trails
Program, and Metropolitan Planning.”* Some program formulas include a

% The MG program and the proposed Equity Bonus program also apportion funds by
(continued...)
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combination of weighted factors such as lane miles, vehicle miles traveled, and
estimated tax payments to the highway account of the HTF. Other programs are
primarily based on asinglefactor such astherel ative state share of total cost torepair
or replace deficient bridges (HBRR) or weighted non-attainment and maintenance
area population under the Clean Air Act (CMAQ).

Existing Formula Program Changes

Neither the House nor Senate bills make major changesin the existing program
formulas. The bills do, however, make some adjustments that are of note. The
Senate makes adjustments to the underlying cal culation under CMAQ of weighted
non-attainment and maintenance area population, in part to add the Clean Air Act’s
new particulate matter standard into the underlying calculation. The Senate hill
would require each state to set-aside 2% of its NHS apportionment to carry out the
proposed Freight Transportation Gateways/Freight Intermodal Connectionsprogram.
S. 1072 a'so provides anumber of formulaprogram set-asidesfor the New Strategic
Highway Research Program, including set-asides of $15 million from IM, $19
million from the NHS, $13 million from the HBRR, $20 million from STP, and $5
million from CMAQ. The House bill (section 1205) includes a provision that
requires that $3 billion of amounts authorized under NHS, IM, STP, and CMAQ be
utilized to expand deployment of intelligent transportation systems. The House hill
also createsa$20 million NHS set-aside for the construction of ferry boats and ferry
terminal facilitiesin Alaska, New Jersey, and Washington.

New Programs’ Formulas

House and Senate. The proposed Highway Safety Improvement Program
(HSIP) formuladistribution is weighted 25%, in the ratio of total federal lane miles
in each state to the total lane miles of the federal-aid highways (FAHP) in al states,
40%, intheratio of total FAHP vehicle milestraveled (VMT) in the state to total
VMT onal FAHP highways; 35%, intheratio of estimated tax paymentsfrom users
in each state to the estimated tax payments by highway users in al states. The
minimum payment is set at 0.5%.

Senate Bill. The Senate bill includes only one significant new formula
program that does not appear in the House hill.

Border Planning, Operations, Technology, and Capacity Program.
Funds are distributed on the basis of four factors, each of which receives equal
weight. Firstisaratio of the average annual weight of all cargo entering a border
state (defined in the bill) from Canada or Mexico to the total of such cargo entering
all border states. The second factor is asimilarly computed ratio using the average
tradevalue of cargo. Thethird factor isaratio of the number of commercial vehicles
entering aborder stateto thetotal number of such vehicles. Andthefinal factor isthe
same computation using passenger vehicles.

% (,..continued)
formula. For adiscussion of these programs see the “ Donor-Donee Remedies’ section.
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House Bill. Inaddition to HSIP, discussed above, the House bill includes a
number of new or changed programs whose funds are to be apportioned according
to formula

Coordinated Border Infrastructure Program. Under TEA21, thiswas
an allocated (discretionary) program. Under TEA-LU, thefundsareto be apportioned
under the following formula: 20% in the ratio of incoming commercia truck
crossings in a state to the total incoming commercial truck crossingsin all border
states; 30% in theratio that incoming personal vehicle and bus crossingsinto astate
to thetotal of incoming personal vehicle and bus crossingsin all border states, 25%
in the ratio of total weight of incoming cargo in a state to the total weight of
incoming cargo in al border states; and 25% of the ratio that the total number of
ports-of -entry in astate bearsto thetotal number of ports-of-entry of all border states.

Freight Intermodal Connectors. Sums are to be distributed as follows.
33.3% in the ratio of the freight intermodal connectors in a state to the number of
freight intermodal connectorsin al states; 33.3% in theratio that a state’ s estimated
payments by the state’ s highway users to the highway account of the HTF bears to
the total of such payments by all states; and 33.4% in the ratios apportioned for the
NHS.

Motor Vehicle Congestion Relief. Theportion of astate’ sapportionments
from core programs to be obligated for congestion relief activitiesis determined by
multiplying the amount apportioned to the state under IM, NHS, STP, and CMAQ
by 10% and then by the percentage of the state’ s population residing in urbanized
areas of the state with a population of over 200,000 people.

High Risk Rural Road Safety Improvement. Fundsareto beapportioned
asfollows: 1/3intheratio that each state' s public road lane mileage for rural minor
collectorsand rural local roads bearsto thetotal for all states; 1/3 in theratio that the
population of non-urbanized areas in a state bears to the non-urbanized area
population for all states; 1/3 in theratio of the total vehicle milestraveled on public
roads in each state bears to the total vehicle miles traveled on public roads in all
states.

Safe Routes to School. Fund areto be apportioned among the statesin the
ratio that the total student enrollment in primary and middle schools in each state
bearsto the total student enrollment in primary and middle schoolsin all the states.
No state isto receive an apportionment of less than $2 million. (CRS contact: Bob
Kirk)
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Flexibility/Transferability

Flexibility as used in the context of the highway and transit programs refers to
the ability of statesto transfer funds apportioned in one program, e.g., STP, and use
these monies to finance activities funded primarily by other federal programs, e.g.,
transit.?’ These conditions are also known as transferability provisions. Increased
funding flexibility has been an important part of the last two highway
reauthorizations, TEA21 and ISTEA.

There are often statutory limits on how much funding in any given program can
be transferred to another activity. There are also additional rules preventing certain
types of program transfers.

States and localities have usualy sought the widest possible latitude for
transferability. The authors of highway and transit legislation, however, have
believed that a national purposeis served by requiring that each state spend at |east
a portion its federal funding for programs that they view as having nationa
importance.

Both the House and Senate bills contain provisionsthat enhancetransferability.
The Senate bill includes several such provisions, two of which are particularly
notable. First is a provision that allows highway funds to be transferred to other
Federal agencies and allows them to administer projects in certain instances. A
second provision allowsthe Secretary of Transportation to approvetransfersof funds
between states for the funding of one or more specific projects and, in addition, to
allow statesto transfer funds to FHWA for the same purpose.

The House bill aso contains multiple instances that allow for greater
transferability of funds between programs and jurisdictions. For example,
transportation systems management and operationsactivitiesare considered eligible
usesfor STP, NHS, and CMAQ funds. In another instance, recreational trails funds
can be used to provide what is normally the state or local matching requirement.
Finally, an important aspect of the new proposed program to fund projects of
national/regional significanceistheability of multiplestates, local governments, and
in some cases private firms to enter into agreements to pool funds from multiple
sources. (CRS contact: John Fischer and Bob Kirk)

High Priority Projects (Earmarking)

In the view of some industry observers, the most controversial feature of
TEAZ21 is found in Section 1601, which establishes the “high priority projects
program.” This section lists 1,850 specifically identified projects throughout the
United States and provides a specific dollar authorization for each project. Intotal,

2" The highway programs have limitationson how funds can betransferred among programs.
Further information on the TEA21 structure can be found on the DOT website at
[http://www.fhwa.dot.gov/tea21/factsheets/transfer.htm].
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almost $9.4 billion in authorizations are provided for this program. This compares
with 538 congressionally designated projectsin ISTEA that were provided with $6.2
billion in funding.

The growth in earmarking, however, is not isolated. Earmarking in
transportation appropriations legislation has aso grown dramatically in the last
decade. Infact, certain programs, such as CORBOR and TCSPthat were established
ascompetitivediscretionary funding programsin TEA 21 arenow entirely earmarked
in appropriations legislation.

Earmarks have some significant effects on policy questions that arise as part of
the reauthorization debate. Earmarking in TEA21 does affect the donor/donee
computation. Within the context of a state’s total program spending, for example,
if the state receives a significant number of earmarks, the state will seeitsdiscretion
over total program spending somewhat reduced.

At thisjuncture only H.R. 3550 specifically identifies funding for high priority
projects. Approximately $15 billion is reserved for projects. The projects
themselves, however, have not yet been identified. A project list isexpected as part
of amanager’ samendment to be considered as part of committee markup of the bill.
The Senate bill does not reserve funding for earmarks. There are, however, two set-
asides for specific bridge projects in the bill that might be construed by some as
earmarks. During TEA21 consideration the Senate bill was devoid of earmarks.
Senate high priority projects were added in conference. (CRS Contact: John
Fischer and Bob Kirk)

Innovative Financing Provisions

Created by highway legisation primarily in the 1990s, innovative financing
mechanisms attempt to use the guarantee of future highway funds as away to speed
project completion and to leverage additional fundsfor highway projects. Thereare
three mechanisms currently in use: grant anticipation revenue vehicles (GARVEES);
credit assistanceavail ableasaresult of the Transportation Infrastructure Financeand
Innovation Act (TIFIA); and state infrastructure banks (SIBs). Each of these
mechanisms has specific strengths and weaknesses that have been studied and
described by GAO, CBO, and FHWA %

The House and Senate bills make changes in two of the federal innovative
finance programs. TIFIA and the SIB program. Most of the changes may be viewed
as perfecting changes in the programs but other changes are more significant.

.S, GAO. Transportation Infrastructure: Alternative Financing Mechanismsfor Surface
Transportation. Testimony before the Committee on Finance and Committee on
Environment and Public Works. September 25, 2002. Available online from the GAO
website at [http://www.gao.gov/new.items/d021126t.pdf]. See also the FHWA website at
[http://www.fhwa.dot.gov/innovativefinance/] and U.S. CBO, Innovative Financing of
Highways: An Analysis of Proposals, January 1998 online at the CBO website at
[ftp://ftp.cbo.gov/3xx/doc320/finhways.pdf].
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TIFIA. This program provides three types of federal financial assistance for
major transportation projects: secured loans, loan guarantees, and standby lines of
credit. Both the House and Senate bills reduce the minimum project size threshold
from $100 million to $50 million. The House bill aso lowers the minimum project
threshold for intelligent transportation system projects from $30 million to $15
million. The Senate bill would provide $130 million annually to support TIFIA’s
leveraging activities; the House bill would provide $150 million annually.

SIBs. Under the SIB program, federal funds are used to help capitalize state
infrastructurerevolvingfunds. Under TEA 21, theprogramwaslimitedtofour states,
Missouri, Rhode Island, California, and Florida. Both the House and Senate bills
would allow any state to enter into an agreement with DOT to establish SIBséligible
to be capitalized with federal funds.

Public-Private Partnerships. It haslongbeen contended that enhanced use
of public-private partnerships in the creation of transportation infrastructure could
result in reduced overall costs and more efficient project delivery. The concept has
been discussed for some time and is already allowed in certain instances. S. 1072
contains a provision that tries to force the Secretary to broaden the use of these
arrangements by creating a public-private partnershipspilot program. Thisprogram
requires that the Secretary identify at least 10 public-private partnership projects as
part of the aready existing innovative finance program framework. To accomplish
this, the bill providesfunding of $10 million per year for the six year reauthorization
period. (CRS contacts: John Fischer and Bob Kirk)

Toll Projects. Asintroduced, H.R. 3550 does not include specific reference
totoll projects. S. 1072 containstwo provisionsdealing with toll projects. Thefirst
changes the €dligibility provisions in the TEA21 created interstate system
reconstruction and rehabilitation pilot program. The TEA21 provision required an
analysis that found tolls to be the only practical way to pay for a reconstruction
project. The SAFETEA substitute requires that the analysis show that using tolls
would be*“themost efficient, economical, or expeditiousway to advancethe project.”

The second provision is the Senate’ s inclusion of the Fast and Sensible Toll
(FAST) Lanes Program. Although it uses the same name, it varies significantly in
detail from stand-alone legislation that had been introduced earlier in the 108"
Congress.® The program would allow the use of tollsto create new high occupancy
lanes on existing interstate highwaysin urbanized areas. Theselanes, also known as
HOT lanes (high occupancy toll), are viewed asatool useful for potentially reducing
urban congestion. The tolls collected could be used to pay for the debt service
incurred by their construction and for certain other purposes. S. 1072 provides $11
million per year for this program.

Bonding Proposals

The Senate hill, as passed, includes two bonding provisions. One amends the
Internal Revenue Code of 1986 to allow the issuing of tax-exempt private activity

#H.R. 1767 and S. 1384,
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bonds to finance highway projects and rail-truck transfer facilities. Any surface
transportation project that receives assistance under any Title 23 program would
qualify, as would any international tunnel or bridge that likewise receives federal
assistanceunder Title 23. Any truck-traintransfer facility project would also qualify.
A $15 billion limit is placed on the aggregate face amount of the bonds that can be
issued. The bhill includes spending offsets for federa revenue losses under the
provision. The second bonding provision would establish a Build America
corporation that would be able to issue Build America bonds to support eligible
highway, mass transit, or congestion relief projects. Funding, however, is not
provided and there are no provisionsamending the U.S. Tax Codeto providefor any
special tax treatment of Build America bonds. (CRS contacts: John Fischer and
Bob Kirk)

Transportation Enhancements (TE) Program

Under the House and Senate hills, the Transportation Enhancements program
would be similar to the program under TEA21. Currently, 10% of the funds
apportioned under the Surface Transportation Program (STP) must be allocated to
transportation enhancement activities, e.g. bike paths, landscaping and scenic
beautification, and historic preservation. Because STP funding is set to rise under
both bills, the 10% set-aside for TE activities ensures that additional funding will
become available for enhancement projects.

The Senate bill contains one revision to the definition of TE activities. Under
acquisition of scenic easements and scenic or historic sites, historic battlefields
would be included. The House bill does not propose a revision of TE activities.
Neither bill contains any other modifications to the TE program.

Table 2. Proposed Funding: Transportation Enhancements
Program, FY2004-2009

(millions)
FY2004 FY2005 FY2006 FY2007 FY2008 FY2009 Total
FY 2004-09
H.R. 3550 629 695 746 794 815 845 4,524
S. 1072 6883 812 842 844 886 899 4,971

Note: Figuresfor both the House and Senate bills were generated by assuming that the existing 10%
set-aside for transportation enhancements will be continued.

Transportation and Community and System Preservation
(TCSP) Program

The TCSP program, established under TEA21, was designed to assist in
planning, developing, and implementing strategies to integrate transportation and
community and system preservation plans and practices. TCSP funding was
authorized for projects that aimed to improve the efficiency of the transportation
system; reduce environmental impacts of transportation; reduce the need for costly
future publicinfrastructureinvestments; ensure efficient accessto jobs, servicesand
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centers of trade; and examine development patterns and identify strategies to
encourage compatible private sector development patterns.

Under TEA21, TCSP spending was authorized at $20 million for FY 1999 and
$25 million per year for FY 2000 through FY 2003. Asenvisioned in TEA21, state
and local governments, metropolitan planning organizations (MPOs), and tribal
governments would be eligible to apply for competitive TCSP grants. Competitive
grants were awarded in FY1999. For FY 2000 to FY 2003, TCSP projects were
earmarkedintheannual transportation appropriationsbills. TCSPfunding amounted
to $13.5 million in FY 1999, $31.1 million in FY 2000, $46.9 million in FY 2001,
$273 million in FY 2002, and $89.5 million in FY 2003.

Sec. 1113 of H.R. 3550 would provide asix-year total funding authorization of
$250 million for the TCSP program. The House bill proposes no other changes to
the program.

Sec. 1814 of S. 1072 would provide $50 million per year, or asix-year funding
authorization of $300 million for the program. The Senate bill would codify the
TCSP program in 23 U.S.C. S. 1072 also amends 23 U.S.C. 133(b) by allowing
states to obligate funds apportioned under the STP for TCSP activities.

Table 3. Proposed Funding: Transportation and Community and
System Preservation (TCSP) Program, FY2004-2009
(millions)

FY 2004 FY 2005 FY 2006 FY2007  FY2008 FY2009

H.R. 3550 30 35 40 45 50 50

S. 1072 50 50 50 50 50 50

Pedestrian and Bicycle Mobility

TheHouseand Senate billscontinueto provideasignificant level of funding for
bicycle and pedestrian programs that encourage a greater number of non-motorized
trips, and pedestrian and cyclist safety, health, and education.

The major federal program that has supported pedestrian and bicycle mobility
since the passage of ISTEA is the Transportation Enhancements (TE) program (23
USC 8133(b)(8)), which is unchanged with respect to provisions for bicyclists and
pedestrians in both the House and Senate bills. That program permits states to
allocate TE funds for (1) provision of facilities for pedestrians and bicycles, (2)
provision of safety and educational activities for pedestrians and bicyclists, and (3)
preservation of abandoned railway corridors (including the conversion and use
thereof for pedestrian or bicycletrails).*® Between FY 1992 and FY 2002, 54% of TE
funds were programmed for these three activities. Provision of pedestrian and
bicycle facilities accounted for 44.6% of programmed TE activities through

30 There are 12 enhancement activitiesin all.
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FY2002.* A number of other programs within TEA21 also provide for the
construction of bicycle and pedestrian facilities associated with road and transit
projects.

Safe Routes to School Program. Both the House and Senate versions of
the surface transportation bills contain a Safe Routesto School Program (H.R. 3550,
Sec. 1118(b) and S. 1072, Sec. 1405), which would require the Secretary of
Transportation to establish and carry out a program to enable and encourage children
to walk and bicycle to school; to make bicycling and walking a safer and more
appealing transportation alternative, thereby encouraging a healthy and active
lifestyle from an early age; and to facilitate the planning, development, and
implementation of projects and activities.

In H.R. 3550, the stand alone Safe Routes to School Program would be funded
at $250 million per fiscal year. Funding for each state would be based on the ratio
of total student enrollment in primary and middle schoolsin each staterelativeto the
total student enrollment in primary and middle schoolsin al the states. Each state
would receive a minimum apportionment of no less than $2 million per fiscal year
and the Secretary is directed to set aside not more than 2% for the administrative
expenses of the Secretary in carrying out the program. Each State’ s apportionment
would be administered by the State’ sdepartment of transportation. InH.R. 3550, the
federal share of the cost of projects and activities under the Safe Routes to School
Program is 100%. The Senate bill provides a federa share of 90%. In both hills,
funds would remain available until expended. In H.R. 3550, funds would not be
transferable.

S. 1072 provides $70 million per fiscal year for the program, with funding
apportioned to the statesin accordance with theformul aprovided in Sec.104(b)(5).*
That formula is identica to the current formula for apportioning Surface
Transportation Program funds (23 U.S.C. §104(b)(3)). Each state would receive a
minimum apportionment of one-half of 1% of the program funds.

In H.R. 3550, agencies eligible for funding under this program include state,
local, and regional agencies, including nonprofit agencies, that demonstrate an ability
to meet the requirementsof the program. S. 1072 issimilar, but does not specifically
mention nonprofit agencies. Funds apportioned under the program may be used for
planning, design, and construction of infrastructure-related projects that will
substantially improve the ability of students to walk and bike to school. In H.R.
3550, projectsinclude sidewalk improvements, traffic calming and speed reduction
improvements, on-street bicyclefacilities, off-street bicycleand pedestrianfacilities,

3 National Transportation Enhancements Clearinghouse. Transportation Enhancements:
Summary of Nationwide Spending as of FY2002. May 2003. p. 18.

% Subsection 1401(b) of S. 1072 amends Section 104(b) of Title 23 to include a new
paragraph 5, which contains the formula for apportioning Highway Safety Improvement
Program Funds.
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andtraffic diversionimprovementsinthevicinity of schools.® Additionaly, S. 1072
includes pedestrian and bicycle crossing improvements, secure bicycle parking
facilities, traffic signal improvements, and pedestrian-railroad grade crossing
improvements. However, it does not include traffic diversion improvements in the
vicinity of schools.

Funds alocated to states under this program may also be used for
noninfrastructure-related (or behavioral) activities to encourage walking and
bicyclingtoschool. InH.R. 3550, activitiesinclude public awareness campaignsand
outreach to press and community leaders, traffic education and enforcement in the
vicinity of schools, student sessions on bicycle and pedestrian safety, health, and
environment, and funding for training, volunteers, and coordinators of safe routesto
school programs. S. 1072 does not include funding for training, volunteers, and
coordinators for safe routes to school programs. In the House version,
noninfrastructure-rel ated spending would amount to not less than 10% and not more
than 30% of the amount apportioned to astatefor the program. S. 1072 providesthat
not lessthan 10% shall be used for behavioral activities. IntheHousebill, each state
receiving an apportionment under this program would be required to use a sufficient
amount of the apportionment to fund afull-time position of coordinator of the state's
safe route to school program. The Senate bill has no similar provision.

In H.R. 3550, but not in S. 1072, the Secretary is required to make grantsto a
national nonprofit organization engaged in promoting safe routes to schools to
operate a national safe routes to school clearinghouse; to develop information and
educational programs on safe routes to school; and to provide technical assistance
and disseminate techniques and strategies used for successful safe routes to school
programs. Funding for the clearinghouse would come from the Secretary’s 2%
administrative expenses set aside. Section 1118(b) of H.R. 1072 aso establishes a
task force to study and develop a strategy for advancing safe routes to school
programs nationwide. Theresults of the study are to be transmitted to Congress not
later than March 30, 2005.

In addition to the Safe Routes to School Program, H.R. 3550 introduces two
other new (as yet undefined) programs. the Transportation and Active Living
Program and the Nonmotorized Transportation Pilot Program. (CRS contact:
Glennon Harrison)

* The definition of “in the vicinity of schools” means the area within bicycling or
walking distance of the school (approximately 2 miles) (Section 1118(b)(10)(b)(A)).
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Table 4. Proposed Funding for the Safe Routes to School
Program, FY2004-2009

(millions)
FY2004 FY2005 FY2006 FY2007 FY2008  FY2009 Total
FY 2004-09
H.R. 3550 250 250 250 250 250 250 1,500
S. 1072 70 70 70 70 70 70 420

Recreational Trails Program (RTP)

TEA21 authorized and expanded the RTP as a state-administered, federal-aid
grant program to help states develop and maintain recreational trails for motorized
and non-motorized trail uses. The RTP replaced the National Recreational Trails
Funding Program (also known as the Symms Act), which was first authorized in
ISTEA and amended by the National Highway System Designation Act of 1995. The
RTP providesfundsfor all types of recreational trail use, including hiking, running,
bicycling, equestrian use, wheel chair use, snowmobiling, four wheel driving, off-road
motorcycling, all-terrain riding, and other off-road vehicle use.

Funding/Formula. In 81101(a)(7), TEA21 authorized $270 million in
contract authority for the RTPfor FY 1998-2003. Fundsareallocated to the statesby
formula: 50% equally among all eligible states and 50% in proportion to the amount
of off-road recreational fuel use. The RTP is subject to the same annual obligation
limitation as other federal-aid highway programs. S. 1072 would fund the program
at $60 million per year through FY 2009 ($360 million total for 6 years). H.R. 3550
would increase funding to atotal of $700 million for FY 2004-2009.

Both H.R. 3550 and S. 1072 would amend the program to change the federa
sharefor RTP projectsfrom astrict 80% to the sliding scal e share used in some other
federal-aid highway programs.

S. 1072 would amend current law to require statesto spend at |east 10% of RTP
funds for grants, cooperative agreements, or contracts with qualified youth
conservation or service corps to perform recreationa trail activities. H.R. 3550
would encourage the use of youth conservation or service corpsin the construction
and maintenance of recreational trails.

Eligibility. S. 1072 would amend the existing category of permissible uses*
for RTP funding to expand use of educational funds for non-law enforcement trall
safety, trail use patrols, andtrail-related training. Both S. 1072 and H.R. 3550 would
amend current law to permit trail assessment for accessibility and maintenance.

Exemption. Typicaly, statesrequire RT P sponsorsto completeenvironmental
compliance documentation before applying for RTP funds. Under current law, the
costsincurred to obtain documentation are not eligible for credit. Both S. 1072 and

% 23 U.S.C. §206(d)(2)
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H.R. 3550 would permit pre-approval planning and environmental compliance costs
to becredited toward thenon-federal sharefor RTP projects, limited to costsincurred
less than 18 months prior to project approval.

S. 1072 would exempt RTP projects from several requirements more
appropriate for large highway projects. H.R. 3550 does not propose this change.
(CRS Contact: Sandra L. Johnson)

Congestion Mitigation and Air Quality Improvement Program

Theprimary purposeof the Congestion Mitigation and Air Quality Improvement
Program (CMAQ) is to reduce emissions from highway travel, as ameansto assist
statesin complying with the National Ambient Air Quality Standards (NAAQS) for
carbon monoxide, ozone, and particulate matter. The program is based on the
fundamental concept that lowering the number of milestraveled by motor vehicles,
and reducing congestion to make vehicles operate more efficiently, can reduce
emissions and improve overall air quality.

Under current law, stateswith areasthat arein nonattainment withthe NAAQS,
and those that must maintain them, receive CMAQ funds according to a formula
based on the severity of air pollution in those areas and the population residing in
them. Statesthat do not have any nonattainment or maintenance areas each receive
0.5% of the total annual CMAQ apportionment. Categories of project digibility
include: (1) masstransit; (2) traffic flow improvements; (3) rideshare programs; (4)
traffic demand management programs; (5) bicycle and pedestrian projects; (6) public
education; (7) vehicle inspection and maintenance programs, or (8) conversion of
vehiclesto burn alternativefuels. According tothe Federal Highway Administration
(FHWA), more funding has been obligated for conventional mass transit projects
than for any other activity, approximately 44% of total CMAQ funds since FY 1992.

After more than a decade of implementation, the difficulty in quantifying the
overall emissions benefits of CMAQ projects has caused some to question whether
the program hasimproved air quality significantly enough to help states comply with
the NAAQS. Dueto the uncertainty of the program’ s benefits, some advocate that
its focus should be shifted away from air quality to reducing traffic congestion in
general. Others argue that areas on the verge of attainment may benefit from the
continued use of CMAQ funds for air quality projects, even if the emission
reductions are relatively small. They also argue that more areas will be in need of
emission reductionsin order to comply with stricter federal standards for ozone and
fine particulates, scheduled for implementation in 2004, and that air quality benefits
from CMAQ projects, no matter how small, would be helpful.

Neither H.R. 3550 asintroduced, nor S. 1072 as passed, would shift the CMAQ
program’s main focus away from reducing emissions from motor vehicles. Rather,
both billswould retain the program’ sbasic structure and increaseitsfunding overall.
However, the House bill would require each state to redirect a relatively small
portion of its CMAQ funds to general congestion relief activities that would not
require an evaluation of air quality benefits as a condition of approval. Thehill also
would require each state to redirect a portion of its funds for the National Highway
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System, Surface Transportation Program, and Interstate Maintenance to general
congestion relief activities.

As mentioned earlier in this report, the amount that would be redirected from
each of these four programs would be determined by a statutory formula based on
10% of a state’'s apportionment for each program, multiplied by the percentage of a
state’ spopulation residing in urbanized areaswith apopulation in excess of 200,000.
Thetotal amount of funding redirected from each program would likely belessthan
10%, as a state’ s entire population would have to reside in urbanized areas of this
sizein order for the full 10% to be diverted.

Environmental organizationshaveexpressed concern about the House proposal,
arguing that a portion of CMAQ funds could be diverted away from states with
seriousair quality needsto those that haverelatively good air quality. Proponents of
the House proposal counter that the questionable impact of CMAQ projects on
improving overall air quality warrants freeing up some of these funds for reducing
traffic congestion based on transportation needs, rather than air quality
considerations.

Prior to the redirection of funds, the House bill would authorize atotal of $11.0
billion in guaranteed funding for CMAQ projects from FY 2004 through FY 2009.
The Senate bill would authorize about $13.4 billion over this same time frame and
would not divert any CMAQ funds to general congestion relief activities. Both
amounts are significantly higher than the Administration’s proposal of $8.9 billion
and the previous authorization of $8.1 billion. However, assessing the adequacy of
the proposed funding levelsisdifficult because of thelack of quantitative dataon the
overall emissions benefits of CMAQ projects and the current uncertainty of the
extent to which stateswill need to reduce emissions from various sourcesin order to
attain the stricter federal air quality standards for ozone and fine particul ates.

In addition to authorizing funding, each bill would expand project €ligibility,
although in differing ways. The House bill would clarify CMAQ €ligibility for
certain types of projects that would improve traffic flow as a means to reduce
congestion and thereby lower emissions. Specifically, the House bill would allow
the use of CMAQ funds for projects that “improve transportation systems
management and operations.” There has been some confusion over the availability
of CMAQ funds for these types of projects, and the House bill would specify their
eligibility in federal statute. The bill also would require states to dedicate a portion
of their CMAQ fundsto support the deployment of intelligent transportation systems
(ITS). While such projects are aready eligible for funding, states are not required to
set aside funding for them under current law.

Unlike the House bill, the Senate bill would expand eligibility to allow the use
of CMAQ fundsfor the purchase of alternativefuels, asdefined inthe Energy Policy
Act of 1992, as well as the purchase of biodiesel. Similar proposals have been
introduced in stand-alone legislation in the 108", 107", and 106" Congresses. The
House bill does not include such provisions. Proponents of the Senate proposal
arguethat making CMAQ fundsavailablefor the purchase of alternativefuelswould
provide additional incentive for the use of cleaner burning fuels and thereby help to
improveair quality. Otherscounter that the proposed changein eligibility would, in
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effect, beasubsidy for thealternativefuel industry and that the air quality advantages
of these fuels will likely diminish as stricter diesel fuel standards are phased-in
beginning in 2006.

The Senate bill also would make CMAQ funds available for two other new
purposes, one related to highway construction in general and one specific to the
purchase of certain typesof equipment. First, stateswould be alowed to use CMAQ
funds in order to ensure the deployment of strategies that would reduce emissions
from fleets of vehicles that are used in highway construction projects in
nonattainment and maintenance areas. The bill would require states to ensure that
such strategies are in place and that they are consistent with applicable guidance.
The purpose of these strategies would be to help control emissionsthat occur during
the construction phase, primarily from the operation of heavy-duty vehicles, whereas
the current focus has been on controlling emissions resulting from highway travel
after the road is built. Second, the Senate bill also would expand €ligibility to
include projects or programs that involve “the purchase of integrated, interoperable
emergency communications equipment.” However, it isunclear how CMAQ funds
could beapproved for thesetypesof projects, astheapproval of funding iscontingent
uponwhether aproject hasthe potential to reduce emissionsand thereby assist astate
in attaining or maintaining afedera air quality standard.

Unlike the House bill, the Senate bill aso would amend the statutory funding
formula for determining how CMAQ funds are distributed among the states. The
formulawould be revised to include factors for new nonattainment areas that do not
meet the stricter federa air quality standards for ozone and fine particulates. The
structureof the current formulaisbased on classificationsof nonattainment under the
previous ozone standard, and does not include any funding factors for either fine or
coarse particulates. Because the classification system for the designation of new
0zone nonattainment areas is not yet determined and because there currently is not
a funding factor for particulate matter nonattainment areas, states with new
nonattainment areasdesignated under the stricter standardsfor these pollutantswoul d
not receive a greater share of CMAQ funds without the proposed revisions to the
statutory formula.

In response to continuing questions about the air quality benefits of CMAQ
projects, the Senate bill would require further study of the program’ s effectiveness.
The Secretary of Transportation would be required to consult with the Administrator
of the Environmental Protection Agency to evaluate a representative sample of
CMAQ projects, and determinetheir impact on emissionsand congestionlevels. The
purpose of the study would be to assist states and metropolitan planning
organizations in selecting the most effective types of projects in the future. The
House bill does not include similar provisions.® (CRS Contact: David Bear den)

% For additional information see CRS Report RL32057, Highway and Transit Program
Reauthorization: Environmental Protection Issues and Legidlation. by David Bearden.
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Environmental Streamlining

Beforefinal design, property acquisition, or construction onahighway or transit
project can proceed, the FHWA must comply with certain environmenta review
requirements, including those of the National Environmental Policy Act of 1969
(NEPA, 42 U.S.C. 4321 et seq.). NEPA requiresall federal agenciesto consider the
environmental impacts of proposed federal actions. To ensure that environmental
impacts are considered before final decisions are made, NEPA requires FHWA to
prepare an environmental impact statement (EIS) for any federally funded action that
significantly affectsthe quality of the human environment. Projectsfor whichitisnot
initially clear whether impacts will be significant require the preparation of an
environmental assessment (EA). |If, it is determined, at any time during the
assessment, that a project’s impacts will be significant, an EIS must be prepared.
Projectsthat do not individually or cumulatively have asignificant social, economic,
or environmental effect, and which FHWA hasdetermined from past experiencehave
no significant impact, are processed as categorical exclusions.

Inaddition to meeting NEPA requirements, any given transportati on project may
reguirecompliancewithawidevariety of legal requirements, enforceableby multiple
agencies. For example, impacts of ahighway project may trigger requirements under
the Endangered Species Act of 1973 (16 U.S.C. 1536), the National Historic
Preservation Act (16 U.S.C. 470), or the Clean Water Act (33U.S.C. 1251). FHWA
regulationsrequirethat compliancewith all applicableenvironmental |aws, executive
orders, and other legal requirements be documented within the appropriate NEPA
documentation (a concept referred to asthe “NEPA umbrella’). (For more detailed
information about the NEPA process, see CRS report RL32024, Background on
NEPA Implementation for Highway Projects: Streamlining the Process.)

Some Members of Congress have expressed concerns that the interagency
coordination of theenvironmental review processfor large, complex FHWA projects
can beinefficient, leading to delaysin completion of those projects. To addressthis
concern, “Environmental Streamlining” provisions wereincluded in TEA-21. The
streamlining provisions required DOT to implement a“coordinated environmental
review process’ to encourage full and early participation of all agenciesrequired to
participate in environmental reviews for certain highway project.

Since the passage of TEA-21, numerous administrative activities have been
undertaken to facilitate streamlining. However, regulations to implement the
streamlining provisions of TEA-21 have not been promulgated. As aresult, some
Membersof Congress have expressed the need for further |egislation to expedite the
environmental review process required of highway construction and transit projects.
Inresponsetothat need, SAFETEA (aspassed by the Senate) would repeal TEA-21's
streamlining provisions and establish a new “transportation project development
process’ that includes the following elements:

e A statutory designation of DOT as the lead federal agency for the
environmental review process.

e A statutory delineation of the roles and responsibilities of the lead
agency and cooperating agencies.
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e A requirement to establish a “coordination plan” to coordinate
agency and public participation and to develop a schedule for
completion of the environmental review process.

e Provisions for the collaborative development of the project’'s
statement of purpose and need and project alternatives as required
under NEPA or any other applicable statute.

e A requirement to follow specified dispute resolution procedures in
the event a cooperating agency identifies“ major issues of concern”
regarding the potential environmental or socioeconomic impacts of
aproject.

Further, SAFETEA would authorize states to assume responsibility for
determining whether certain designated activities may be included within the class
of actions currently identified in FHWA regul ations as categorical exclusions. The
criteriafor making such a determination would be established by the Secretary and
would apply only to projects designated by the Secretary. Such authority would be
determined through a mutual agreement between the state and the Secretary and
delineated in a memorandum of understanding. SAFETEA aso proposes the
establishment of a“ surface transportation project delivery pilot program” that would
delegate certain additional federal environmental review responsibilitiesto no more
than five states, including Oklahoma. Responsibility could be assumed for
environmental reviews required under NEPA, or any federal law, for one or more
highway projectswithinthe state. The program would be administered in accordance
with a written agreement between the participating state and the Secretary. The
Secretary isdirected to promul gateregul ationstoimplement the pil ot programwithin
270 days of enacting SAFETEA.

Alsoincluded in SAFETEA arerevisionsto Section 4(f) of the Department of
Transportation Act of 1966. “ Section 4(f)” appliesto theuseof publicly owned parks
and recreation areas, and wildlife and waterfowl refuges.® It also appliesto public
or privately owned historic sites of national, state, or local significance. Under
current law, any use of such a resource for a transportation project is prohibited
unless there is no prudent and feasible alternative to do otherwise, and the project
includes al possible planning to minimize harm to the resource. SAFETEA would
amend the current law to include conditions under which such resources could be
used for transportation projects. In particular, it would alow the use of a Section 4(f)
resources if it is determined that such use would result in *de minimus impacts.”
Revisions to Section 4(f) requirements have been viewed as a high priority to some
transportation construction stakeholders.

Unless otherwise specified, SAFETEA directs the Secretary to promulgate
regulations to implement each of the provisions discussed above within one year of
enacting the law.

% Thisprovisionwasset forth at section 4(f) of the DOT Act at 49 U.S.C. 1653(f). In 1983,
aspart of ageneral codification of theDOT Act, 49 U.S.C., 1653(f), wasformally repealed
and recodified with dlightly different languagein 49 U.S.C. 303. Given that over the years,
the whole body of provisions, policies, and case law have been collectively referenced as
“section 4(f)” matters, DOT has continued this reference for this requirement.
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H.R. 3550 contains atitle on Planning and Project Delivery. However, when
the bill was introduced, no language was included under that title. It is anticipated
that provisions related to the environmental review process will be included under
that title when the bill is marked up in committee. (For moreinformation, see CRS
Report RL32032, Streamlining Environmental Reviews of Highway and Transit
Projects. Analysis of SAFETEA and Recent Legidlative Activities.) (CRS contact:
Linda Luther)

Conformity of Transportation Plans and State
Implementation Plans (SIPs)

Under the Clean Air Act, areas that have not attained one or more of the six
National Ambient Air Quality Standards must develop State Implementation Plans
(SIPs) demonstrating how they will reach attainment. As of December 2002, 107
areas with a combined population of 97.8 million people were subject to the SIP
requirements. Section 176 of the Clean Air Act prohibits federal agencies from
funding projects in these areas unless they “conform” to the SIPs. Specificaly,
projects must not “cause or contribute to any new violation of any standard,”
“increase the frequency or severity of any existing violation,” or “delay timely
attainment of any standard.” Because new highways generally lead to anincreasein
vehiclemilestravel ed and related emissions, both the statute and regulationsrequire
that an area’ s Transportation Improvement Program (TIP), which identifies major
highway and transit projects an area will undertake, demonstrate conformity each
timeitisrevised (i.e, at least every 2 years). Highway and transit projects cannot
receive federal funds unless they are part of aconforming TIP.

While conformity has been required for more than a decade, the impact of the
conformity requirements is expected to grow in the next few years for severd
reasons. Thegrowth of emissionsfrom SUV sand other light trucksand greater than
expected increases in vehicle miles traveled have both made it more difficult to
demonstrate conformity; recent court decisions have tightened the conformity rules;
and the scheduled implementation in 2004 of more stringent air quality standards
(both for ozoneand for fine particles such asthosefound in diesel exhaust) will mean
that additional areas are subject to conformity. Thus, numerous metropolitan areas
could face atemporary suspension of highway and transit funds unless they impose
sharp reductions in vehicle, industrial, or other emissions. In arecent survey, the
General Accounting Office (GAO) found that, over the past 6 years, only 5
metropolitan areas have had to change transportation plans in order to resolve a
conformity lapse; but about one-third of local transportation planners surveyed
expected to have difficulty demonstrating conformity in the future. (SeeU.S. GAO,
Environmental Protection: Federal Planning Requirements for Transportation and
Air Quality Protection Could Potentially Be Mor e Efficient and Better Linked, April
2003.)

TheClean Air Act providesno authority for waiversof conformity, and theonly
grace period allowed is for one year following an area's designation as
nonattainment. Only a limited set of exempt projects (mostly safety-related or
replacement and repair of existing transit facilities) can be funded in lapsed areas.
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The rules do not even allow funding of new projects that might reduce emissions,
such as new transit lines. These limitations are among the issues of concern. In
addition, many have raised concerns about a mismatch between the SIP, TIP, and
long rangetransportation planning cycles, and have called for |essfrequent, but better
coordinated demonstrations of conformity. In its recent report, the GAO
recommended that “rel evant federal agencies (1) consider extending the 3-year time
frame between required [long range] transportation plan updates and asking the
Congress to amend the Clean Air Act to change the conformity rules to match, and
(2) assessthe advantages and disadvantages of statutorily requiringthat theemissions
budgetsin air quality plans be regularly updated with new travel dataand emissions
models.” At least the first of these recommendations appears to be generally
supported by transportation planners and highway builders, but opposed by
environmental groups and air quality planning officias.

As passed on February 12, S. 1072 would require less frequent conformity
demonstrations (at least every 4 years instead of every 2), and would shorten the
planning horizon over which conformity must be demonstrated to 10 years in most
cases, instead of the current 20 years. The bill would allow replacement of
Transportation Control Measures in SIPs without triggering new conformity
determinations; would allow new nonattainment areas to use such tests as the
Administrator may determineindemonstrating conformity until an emissionsbudget
isdetermined to be adequate; and would grant areastwo yearsfollowing approval of
a new motor vehicle emissions budget before they would need to demonstrate
conformity with the new budget. The bill also provides additional resources to
MPOs and State DOTsfor planning purposes, increasing the resources available for
conformity determinations. An Administration proposal to combinetheTIPand long
range transportation plan was not adopted, nor were any changes made to the SIP
time frame.

Asintroduced, theHousebill (H.R. 3350), which as of |ate February had not yet
been marked up, would not change the conformity requirements; but it is expected
to beamended to address conformity asit movesthrough committee. (For additional
information, see CRS Report RL32106, Transportation Conformity Under the Clean
Air Act: In Need of Reform?) (CRS contact: Jim M cCarthy)

Highway and Commercial Vehicle Safety Programs

Existing surfacetransportation law definesthefederal rolein numerous aspects
of highway safety. Title | of TEA-21 authorizes billions of dollars each year for
federal-aid highway categorical grantstoimprovethedesign, throughput, and overall
performance of the highway infrastructure. In particular, Title | authorizes the
Surface Transportation Program (STP), which includes mandatory set asides to
eliminate hazards (such as by installing barriers and guard rails) and to improve the
infrastructureat highway/rail grade crossings(such asby installing signalsand signs).
Collectively, investmentsin the STP and other categorical programs areintended to
improve safety and meet other transportation objectives. Titlell of TEA-21 contains
anauthorizationto conduct research and devel opment rel ated to traffic safety, aswell
as authorizations for state grants to increase occupant protection, reduce
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alcohol-impaired driving, improvethe coll ection of highway safety data, and operate
the National Driver Registry. For example, the National Highway Traffic Safety
Administration (NHTSA) deploys Title Il funds to pay for the development of new
strategies for traffic enforcement (e.g., research to advance drug recognition
techniquesand train detection experts). Titlell fundsare used by the statesto deploy
innovative highway safety programs (e.g., the Section 402 program), to encourage
occupant protection (Section 405), and to reduce alcohol-impaired driving (Section
410). Also, NHTSA uses Title Il fundsto conduct evaluations of the effectiveness
of different traffic safety strategies (the Section 403 program). Title IV includes
authorization for numerous state motor carrier safety programs and for the operation
of the Federal Motor Carrier Safety Administration (FMCSA). And TitleV includes
authorizationfor variousresearch, technical assi stance and deployment programsand
for the Intelligent Transportation Systems (ITS) program (discussed subsequently),
which supports activities intended to promote highway safety and mobility.

As part of the reauthorization process, funding levels for the safety-oriented
grants and programs administered by the FHWA (Title 1), NHTSA (Title Il) and
FMCSA (Title 111) may likely be set. Debate over the purpose, structure, funding
level, and eligibility for these activitiesis being conducted within the larger context
of federal surface transportation reauthorization. Various interest groups and some
Membersof Congressseek additional funding toimprovehighway infrastructureand
operations affecting safety, increase seat-belt use rates, reduce impaired driving,
strengthen commercial driver licensing, and improve the federal/state partnership
affecting commercial motor vehicle safety. Competition for fundsisintense among
various safety programs. Decisonmakers also face the difficult challenge of
bal ancing funds used to achieve safety objectives against funds needed to meet other
national objectives, such as reducing congestion.

Key bills that would authorize major highway and commercial motor vehicle
safety programs and grants include the Senate-passed reauthorization bill (S. 1072),
and the key House bill (H.R. 3550). These bills propose various changesin federal
safety programs and grants that directly affect the eligibility criteria and amount of
funds provided to the states from the Federal Highway Trust Fund. Each of these
bills, to varying degrees, includes some provisions taken or modified from the
Administration’s SAFETEA proposal. In general, the House bill would authorize
more funds for safety-oriented activities than would the Senate bills. Four major
categories of interest are:

Infrastructure. Aspart of the reauthorization process, Congress may decide
theauthorizationlevelsand eligibility criteriafor obtainingand using variousfederal -
aid highway categorical grants, and whether a separate categorical grant for safety is
authorized. Based on the key bills under consideration, it appears likely that a new
separate grant for safety may be authorized. Both the House and Senate billswould
place particular emphasis on funds to enhance safety at grade crossings and reduce
road hazards. The set asidefor highway safety infrastructure projects now specified
as part of the STP may be eliminated.

S. 1072 creates a new apportioned grant program called the Highway Safety
Improvement Program (HSIP), which would include funds for a wide array of
highway saf ety projects, including hazards elimination (e.g., pavement and shoul der
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widening, installation of certain rumble strips, and infrastructure improvements for
pedestrians) and grade crossing improvements. For FY 2004-FY 2009 (the funding
period covered in that bill), atotal of about $8.2 billion is authorized for this new
program, but a state may flex up to 25%, in any fiscal year, of these infrastructure-
oriented funds for other safety activities, (e.g., education and enforcement), that are
authorized under Title 23 of the U.S. Code. Furthermore, at least $200 million per
year must be spent by the states on the elimination of road hazards and the
installation of protective devicesat grade crossings. Some have questioned whether
the amount of this set aside isjustified given the relatively small number of deaths
— typically 430 or less per year — that occur at such crossings.’

In order to obligate HSIP funds, S. 1072 requires the states to have a program
that implementsastrategic highway safety plan that identifies and analyzes highway
safety problems and opportunities and describes a program of projects or strategies
to reduce identified safety problems.® Also a state's strategic plan must adopt
performance-based goal sthat focus resources on areas of greatest need and establish
and implement a schedule for conducting safety projects for hazards correction and
prevention. Developed with input from many sources and coordinated with several
other transportation planning mechanisms, the plan is intended to guide the
expenditure of funds authorized under the HSIP.

Beforeapportioning fundsto carry out the HSIP, the Secretary isto set aside $70
million per year for the new Safe Routes to School program. These funds are to be
used for the planning, design, and construction of projectsto encourage children to
bikeand walk to school safely. S. 1072 specifiesthat astate must allocatefor bicycle
and pedestrian improvements a certain amount of funds that is related to the
percentage of all fatal crashesinthestatesinvolving bicyclistsand pedestrians. Also,
S. 1072 specifiesthat $25 million for each of the fiscal years FY 2004 through 2009
shall be used for projects in al states to improve traffic signs and pavement
markings, consistent with the recommendations in a FHWA publication, to
accommodate older drivers and pedestrians. The bill also includes provisions
intended toimprovework zone safety. For exampl e, the Secretary would berequired
to issue regulations requiring workers whose duties place them on, or in close
proximity to, afederal-aid highway to wear high-visibility clothing and implement
other safety measures as the Secretary deems appropriate.

S. 1072 also includes a sanction that would be used against any state that does
not enact or isnot enforcing an“ open container law.” Basically, such alaw prohibits
the possession of any open a coholic beverage container or the consumption of any
alcoholic beverage in the passenger area (including driver’s area) of any motor
vehicle located on a public highway or right-of-way of a public highway of a state.
Starting in FY 2008, a state could lose up to 2% of specified federal aid highway
fundsif it does not have or enforce such alaw. If, during afour-year period starting

3" This same point can be made with respect to the new Highway Safety Infrastructure
Improvement Program proposed in H.R. 3550.

%S, 1072 specifiesthat, if a state has not adopted a strategic safety plan two years after the
date of enactment of the reauthorization statute, its HSIP funds are to be redistributed to
other eligible states.
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on the date the apportionment for that state isreduced, the Secretary determinesthat
the state is enacting and is enforcing such a provision, its apportionment would be
increased by an amount equal to the amount of the reduction made during the four-
year period.

H.R. 3550 authorizes anew federal-aid highway program aso to be called the
Highway Safety Improvement Program. For FY2004-2009, H.R. 3550 would
authorize a total of $7.5 billion for infrastructure construction directed toward
improving the safety of grade crossings (1/3 of the available funds) and eliminating
highway hazards (2/3 of the available funds). In addition, H.R. 3550 creates a new
High Risk Rural Road Safety Improvement Program, which would authorize atotal
of $1.5 billion during the reauthorization period for construction and operational
improvements on selected rural roads. Like S. 1072, H.R. 3550 also authorizes a
new Safe Routes to School program to encourage communities to adopt strategies
and fund projects designed to allow children to bike and walk to primary and middle
school safely. But the House bill authorizes a total of $1.5 billion during the
reauthorization period for this formula program. H.R. 3550 also authorizes a new
program to help finance dedicated truck lanes to improve the efficient and safe
movement of freight by separating truck traffic from non-commercial traffic in
regular lanes. This program is funded at a total of $2.0 hillion during the
reauthorization period.

The policy issues that are likely to be debated in this area include: the total
amount that will be authorized for a separate categorical grant for safety-related
infrastructure; how much funding to authorize for a new Safe Routes to School
Program; the nature and purposes of a strategic plan that may be mandated to help
guide safety investments; and whether to authorize the provision in S. 1072 which
allows up to 25% of the funds from the proposed Highway Safety Improvement
Programto be used to pay for activitiesauthorized by other sectionsof Title23, (e.g.,
traffic enforcement and public educational activities).

Federal Traffic Safety Program and Associated State Grants. Aspart
of the reauthorization process, Congressisto set the overall authorization level and
additional prioritiesfor NHTSA’ straffic safety program. Alsothestructure, funding
level, and digibility criteria for the various state safety grants that NHTSA
administers may be specified in the reauthorization statute. In many respects, H.R.
3550 proposes reauthorized traffic safety grantsthat are similar tothe TEA-21 grants
and specify many of the same eligibility criteria. (H.R. 3550 does propose some
changes as discussed below.) Onthe other hand, S. 1072 authorizes grant programs
with considerably different structures and eligibility criteriafrom those in TEA-21
to encourage the states to adopt and enforce primary safety belt laws and to increase
safety-belt use rates and programs to combat al cohol-impaired driving.*® For many
of the key grant programs, H.R. 3550 proposes substantially larger funding amounts
than those authorized in S. 1072.

% A primary safety belt law allows police officersto stop avehicle simply when aviolation
of asafety belt use law occurs; no other violation of law isrequired to initiate atraffic stop.
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S. 1072 authorizes a new grant program to replace the existing Section 405
program that is intended primarily to encourage states to adopt primary safety belt
laws and secondarily to increase safety belt use rates.®® That program is similar to
that proposed by the Administration. Both proposalswould initially reserve most of
the grant funds to encourage states that did not have a primary law as of December
31, 2002, to adopt and enforce such alaw, and both would authorize similar amounts
of funding for FY 2004 to FY 2009 for state occupant protection grants starting in the
$120 million to $125 million range in FY 2004, with slight increases in subsequent
years.

Ontheother hand, the House bill differs significantly from the Senate’ sand the
Administration’s initiatives. The House bill would keep the basic structure of the
Section 405 occupant protection grant, but would now allow stateswith asafety belt
use rate of 85% or greater to receive funds. For FY 2003, H.R. 3550 would provide
$140 million for occupant protection grants, and would increase that amount by $5
million per year through FY2009. That bill also would authorize $10 million per
year to support national enforcement campaigns to improve occupant protection (as
well as to reduce impaired driving) whereas, the Senate bill would provide $24
million for advertising and educational initiatives to support those campaigns.

With respect to grant funds intended to help states combat drunk driving, S.
1072, if enacted would result in many substantive changes to current law. The
Senate bill would substantially revise the eligibility criteriaused to determine which
states receive funding under the Section 410 acohol-impaired driving
countermeasures program. In addition, S. 1072 would provide twice the financial
incentivethat astate would otherwisereceiveto each of the 10 stateswith the highest
impaired driving-related fatality rate for the preceding fiscal year. H.R. 3550
proposes several new eligibility criteriafor a state to receive Section 410 (al cohol-
impaired driving countermeasuresgrant) and addsanew performance-based criterion
to reduce traffic fatalities involving alcohol.

Both H.R. 3550 and S. 1072 authorize grants for statesto improve their traffic
safety information systems. The Senatebill al so authorizes specificfundsto aid states
in conducting coordinated emergency medical servicesand 911 programs. H.R. 3550
does not include authority for such a new grant program.

With respect to the reauthorization of programs or grants administered by
NHTSA, theissuesthat may be debated include: thecriteriaused to determinewhich
states qualify for the various types of traffic safety grants, the amount of funding
authorizedfor thesegrants, and whether anew grant program for emergency response
will be authorized.

Truck and Bus Safety. Congress continues to debate the specifics of a
reauthorization bill that may set the funding level and modify the scope and nature
of thefederal rolein motor carrier safety. Key concernsinclude determining funding
levels for various enforcement and regulatory activities conducted or administered

0 Asspecifiedin S. 1072, if astate does not have aprimary belt uselaw, it can also qualify
for funding if it has a belt use rate of 90% or more for the preceding year.
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by the FMCSA. With respect to many provisions pertaining to motor carrier safety,
S. 1072 and H.R. 3550 are similar to each other and to the Administration’ sproposal.
These bills seek to strengthen the enforcement powers of the FMCSA, authorize a
new grant program to improve state commercial driver licensing (CDL) efforts,
establishaMedical Review Boardto provideadviceondriver physical standards, and
continue funding for various state and federal commercia vehicle information
systems and networks (called CVISN) that support safety and regulation of the
industry. S. 1072 seeksto expedite FMCSA’ sresponsesto alist of some 30 statutory
provisions or congressional directives pertaining to motor carrier safety, establishes
aworking group to improve the national CDL program, and freeze current length
limits of commercial motor vehicles operating on federal-aid highways. Compared
to S. 1072, H.R. 3550 provides for substantially more funds for FMCSA’s
administrative operations for FY 2004-2009, and for a larger program intended to
encourage motoriststo sharetheroad safely with commercial driversand viceversa.
Both of these bills would authorize roughly the same amount of funds for various
state commercial motor vehicle safety grants.

The issues that are likely to be debated in this area include the amount of
funding for core FMCSA activities, the scope, nature, and funding amount for a
“share the road” education and enforcement program, and whether to establish a
working group to help guide the CDL program. (CRS contact: Paul Rothber g)

Intelligent Transportation Systems (ITS)

ITS, often consisting of communication systems, sensors or monitoring
equipment, and computers, is used in highway or transit projects, facilities, or
operationswith theintention of improving their performance or safety. For example,
I TSenablestraffic management centersto receivereal -timevideo and other measures
or indicators of traffic flow, incidents, events, or crashes, aswell as roadway and
weather conditions. Such information can help operatorsredirect traffic, coordinate
emergency response, or improve the operation and coordination of the surface
transportation system.

TEA-21 specifiesthe current federal roleregarding I TSresearch, development,
testing and technical as well as deployment assistance. During the later years of
TEA-21, thedirect federal investment in I TStotaled about $230 million per year, but
dightly less was authorized in the early years of TEA-21. (That amount does not
include federa aid highway funds allocated by the states to deploy ITS.) The
reauthorization process provides an opportunity to consider ways to improve ITS
related federal policies and programs. The focus of this debate is not on whether
there should be a federal role. Rather, attention is concentrated on deciding the
scope, direction, goas, and funding level for future federally-sponsored ITS
activities.

House and Senate hearings on these programs reflect the view that much of the
surface transportation community generally would favor continued: 1) federal
investment in ITS research, development and technical assistance, focused on
advancing and testing new technologies, improving I TS standards and architecture,



CRS-44

and conducting training; 2) federal investment to help states deploy the CVISN in
order to increase the efficiency of the truck and bus inspection process and to yield
other regulatory cost savings; 3) federal support of the Intelligent Vehicle Initiative
to expedite deployment of crash avoidance technologies; and 4) deployment of a
nationwide, integrated or coordinated I T Sinfrastructure by the statesto providemore
reliable and comprehensive data needed to better manage and operate highway and
transit systems and measure their performance. There remains substantial
disagreement on how a deployment effort should be funded.

H.R. 3550 would authorize more than $4.1 billion during the FY 2004-FY 2009
reauthorization period for various ITS efforts, with roughly 3/4 of those funds used
to expedite ITS deployment. More specifically, the bill requires that a minimum of
$500,000,000 must be expended each year to deploy ITS from the total amounts
authorized for specified federal aid highway programs. Thus, this major change in
law, if enacted, would requirethat at |east atotal of $3 billion of specified federa aid
funds be allocated by the states to deploy ITS projects during the reauthorization
period. (Under TEA-21 about $120 million of discretionary funds were earmarked
annually by the Appropriations Committeesfor specified I TSprojects.) With respect
to the federal rolein ITS research, development, standards and testing, H.R. 3550
would continue dedicated federal support for aprogram similar to that authorized in
TEA-21, but with increased funds. During the reauthorization period, H.R. 3550
authorizesatotal of $150 million for deployment of CVISN and $828 millionfor ITS
research, development, testing, and standards work.

Various other sections of H.R. 3550, if enacted, would likely expedite the
deployment of ITS. For example, H.R. 3550 sets aside $25 million per year for the
deployment of 511(telephone) traveler information systems.  The bill authorizes
significant dedicated new funding for a previously mentioned congestion relief
program. Many of the projects funded under this program would likely use ITS,
especially thosedesigned for “transportation systemwide operational improvements”
targeted at increasing motor vehicle travel and improving traffic monitoring,
surveillance, and traveler information. H.R. 3550 also establishesaCommission on
Intelligent Transportation System Procurement Policy, and directs the Secretary to
establish a management information program to providein all states the capability
to monitor, in real-time, the traffic and travel conditions of the Nation’s major
highways. The acquired information would be shared to improve highway security,
address congestion problems, support improved response to weather events and
surfacetransportation incidents, and facilitate national and regional highway traveler
information.

The amount of funding specified for ITSislessin S. 1072 than that proposed
inthe H.R. 3550. S. 1072 authorizes atotal of $150 million for CVISN and $765
millionfor I TSresearch, operational tests, and devel opment during the FY 2004-2009
period. S. 1072 specifies a detailed list of objectives and goals that would likely
influence the scope and direction of the federal rolein advancing ITS. The Senate
bill does not specify a specific amount of funding to support ITS deployment
activities, but, the states would be allowed to use certain federal aid highway funds
to finance ITS deployment activities. In addition, S. 1072 directs the Secretary to
carry out a transportation systems management and operations program. That
program would be intended to promote coordination and real-time information
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sharing at aregional and statewidelevel and help manage and operate the federal aid
highway to preserve capacity and maximize performance of transit and highway
facilities. Furthermore, the Secretary isto encourage the statesto establish a system
of real-time monitoring for the surface transportation system and to provide the
means for sharing that information. S. 1072 authorizesthe use of certain federal aid
funds to provide assistance for regional operations collaboration and coordination
activities that are associated with regional improvements.

The issues that may be debated in this area include the amount of funding for
and purposes of the federally-supported ITS research, development and testing
program and whether there should be arequired I TS deployment program funded out
of allocated federa aid highway funds. (CRS contact: Paul Rothber Q)

Research and Development and
Technology Deployment

In both the short- and long-term, research and development as well as
technology deployment activities (RD and TD) have arolein helping to reduce the
various challenges that affect the performance or operation of the Nation’s surface
transportation systems. These challenges include: congestion, security of
infrastructure, loss of life and injury due to traffic crashes, degradation of
environmental or life quality (e.g., suburban sprawl), and the continual need for
infrastructure rehabilitation. The federal role in RD and TD seeks to advance and
accelerate the use of improved or safer technologies, processes, policies, vehicles,
andinfrastructureto reducethese chalenges. Inthe surfacetransportation arena, the
federa role is primarily administered or overseen by the FHWA, Federa Transit
Administration (FTA), NHTSA, and the Research and Special Programs
Administration (RSPA). In terms of the transportation budget, two of the largest
efforts of RD and TD pertainto ITS and FHWA’s RD and TD program (discussed
below). Thissection dealsprimarily with fundsused to support FHWA -administered
programs.

FHWA conducts an extensive RD and TD program that involves all aspects of
thehighway system. For theseactivities, TitleV of TEA-21 providesanauthorization
level of roughly $200 million per year. These FY2003 RD&TD funds were
authorized in the following amounts: $103 million for surface transportation
research, $50 million for technology deployment, $20 million for training and
education, and $26 million for University Transportation Research. (As discussed
below, many of these same activities are expected to continue, with some changes
and at an increased funding level, during the period covered by the next
reauthorization cycle.) Research funds are used primarily to advance and deploy
technologies intended to improve highway pavements, structures, roadway safety,
and highway policies. Some of thetechnology deployment funds are earmarked for
specific types of research or projects, and much of the university-oriented funds are
earmarked for specific ingtitutions. Many state and industry experts assert that
FHWA’s RD and TD funds are of fundamental importance to the states and their
long-term ability to maximize the effective use of federa aid funds. The states
support continuation of the FHWA program as well as the Strategic Planning and
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Research Program, which isatakedown off of the federal aid program that provides
R&D funds directly to the states.

Aspart of thereauthorization process, Congressisaddressing how much money
should be authorized for the core RD and TD activities conducted or supported by
the FHWA, and which objectives should receive emphasis or dedicated funding.
Also, thereauthorization statute may include aspecific funding amount for the Local
Technical Assistance Program, the National Highway Institute, and the University
Transportation Research (or Centers) Program (whichisadministered by RSPA). In
addition, various bills propose ways to strengthen and improve federal involvement
in surface transportation RD and TD activities. There are severa issues of
continuing concern: how to increase and improve stakehol der input into the RD and
TD process, ways to foster more effective accounting for and use of federd
expenditures in these activities, and methods to improve the strategic planning and
coordination of a diverse RD and TD activities implemented by decentralized and
diverse participants. Also, many groupsare concerned over the extent of earmarking
that historically occurs using federal funds allocated for this activity.

H.R. 3550 and S. 1072 include numerous provisions that would reauthorize
federal research, development, and technology deployment activities. Also,
Representative Vernon Ehlers, Chairman of the Subcommittee on Environment,
Technology, and Standards, House Committee on Science introduced legislation,
H.R. 3551, to authorize appropriations for surface transportation research and
devel opment and technol ogy transfer programs. Thislegislation hasbeen marked up
and reported to the House.

For each of the years FY2004-2009, H.R. 3550 authorizes the following
amountsfor transportation research and education: roughly $355 million for surface
transportation research, devel opment, and deployment, $40 million for training and
education, $35 million for the Bureau of Transportation Statistics, and $90 million
for the University Transportation Research Program. (H.R. 3550 also authorizes
research, development, and testing funds for transit and motor carrier activities as
well asfor avariety of other technological objectives. These provisions, however,
are not discussed in this report.) Compared to the House bill, S. 1072 authorizes
smaller amounts for each of the years covered in the reauthorization cycle: about
$238 million for surface transportation research and development and a cooperative
transportation-environmental research program, about $30 million for training and
education, $28 million for the Bureau of Transportation Statistics, and about $43
million for the University Transportation Research Program.

H.R. 3551 proposes authorization levels (e.g., a percentage of the total funds
made available from the Highway Trust Fund or a minimum of $500,000,000
whichever is greater) for specified surface transportation research,and devel opment
activities. Each of thesehills, (H.R. 3550, H.R. 3551, and S. 1072), in general, seeks
improvements in the strategic planning, design, management, stakeholder input,
selection of participants, and implementation of the RD and TD process (including
peer review.).

The issues that are likely to be debated include the amount of funding for the
varioustypesof research, development, training, and depl oyment activities; thescope
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and nature of non-federal oversight and review over these activities; the selection of
additional University Transportation Centers and the amounts they would receive;
and the mechanism used to fund the proposed new Strategic Highway Research
Program, which would likely be managed by the Transportation Research Board.
(CRS contact: Paul Rothberg)

Transit Reauthorization Proposals

The various reauthorization bills propose relatively minor changes to the
existing transit program structure; the major change proposed (in the case of the
House and Senate hills) is a significant increase in transit funding. The
Administration has proposed $45 billion for transit over the six-year reauthorization
period, of which $38 billion would be guaranteed. The House has proposed $69
billion for transit, and the Senate bill provides $56.5 billion, all of which is
guaranteed. The source of the funding for the guarantee remains an issue in both the
House and the Senate.

From the funding perspective, the Administration, Senate, and House bills can
be summarized thus: the Administration bill providesvirtually no increasein transit
funding over the 6-year authorization period, and with inflation and the possibility
that transit would receive no more than the guaranteed level of funding (as happened
under TEA-21), transit funding could actually decline from its FY2003 level; the
Senate bill provides the level of federal transit capital funding the Federal Transit
Administration (FTA) estimates* isneeded to maintain the status quo level of transit
service in the nation; the House bill provides the level of federa transit capital
funding that FTA estimates is needed to accommodate the growing demand for
transit servicein the nation.

Formula (Apportioned) Transit Programs

Funds for the programs discussed here are apportioned to the states annually
using formulas found in authorization legislation. They are collectively referred to
as“apportioned” or “formula@’ programs. These programs account for roughly two-
thirds of the FY 2003 authorized transit spending. The largest of these programs
under TEA21 is the Urbanized Areas Formula Program; it provided 47% of total
federal transit funding in FY2004. Other formula programs include the Fixed
Guideway Modernization Program, the Elderly and Persons with Disabilities
FormulaProgram, the Non-Urbanized Area FormulaProgram, and the metropolitan
and state planning programs.

New Formula Programs — House and Senate.
High Intensity Small-Urbanized Area Formula Grant. Inthe Urbanized

Area Formula Program, the formula used to apportion funds to areas with
populations between 50,000 and 200,000 uses only population and population

“!In the transit sections of the DOT’s 2002 Satus of the Nation’ s Highways, Bridges, and
Transit: Conditions and Performance Report [http://www.fhwa.dot.gov/policy/2002cpr/].
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density. As aresult, it does not give additional consideration to those areas that
provide a higher than average level of transit service. Both the House (Section
3041) and Senate (Section 3035(11)) billscreate anew category withinthe Urbanized
Area Formula program for small cities that provide relatively high levels of transit
service. Small cities that meet or exceed the average measure for larger areas
(population 200,000 to 1 million) in one or more performance categories based on
passenger miles and vehicle revenue miles would receive funding through this
program. Thisfunding would go directly to the transit agency or other government
entity in the small city, not to the state (unlike Urbanized Area Formula Program
funding for cities with populations of 50,000 to 200,000, which go to the governor
of each state for redistribution).

New Formula Programs — House.

Job Access and Reverse Commute Program. Thisprogramiscurrently
adiscretionary program, whichin recent years has been completely earmarked inthe
annual appropriations process. The House bill (like the Administration bill) would
convert this program to a formula basis (Section 3017). The program would be
authorized at $1.2 billion, an average of $200 million annually. Thedivision of the
funds would remain the same as now: 60% of the funds to urbanized areas over
200,000 in population, 20% to urbanized areas between 50,000 and 200,000 in
population, and 20% to non-urbanized areas. Therecipientswould belocal agencies
(for thelargest popul ation tier) or states (for the second and third tiers). Withinthose
alocation tiers, funding would be apportioned according to each urbanized or
non-urbanized ared’ s share of all low-income individuals and welfare recipientsin
that tier of communities. Stateswould havetheflexibility to transfer fundsfrom the
second and third tiersto thefirst tier, to their Non-Urbanized AreaFormulaprogram,
or to other formulaprograms, but the funding would have to be used for projectsthat
meet the Job Access and Reverse Commute program eligibility requirements.

New Formula Programs — Senate. The Senate bill creates two new
apportionment categories; although they arenot designated asprograms, they receive
a separate authorization and have new formulas, so they are described as programs
here. Astheir labelsindicate, thesetwo programswould provide additional fundsto
those states with rapidly growing populations and to those with high levels of
population density.

Growing States. The Senatebill (Section 3038(a)) createsafunding set-aside
and a separate formula to provide additional assistance to growing states. The
formulais based on state population forecasts for the year that is 15 years after the
most recent decennial census (i.e. the year 2015). Each state's population forecast
isdivided by the total of all states’ population forecasts; the resulting ratio for each
state isthat state’ s share of the apportioned funds. Within each state, the funds are
to be divided between urbanized areas and non-urbanized areas according to the
forecast of their shares of the state's forecast population. This program would be
authorized for $1.1 billion for FY 2005-20009.

High Density States. The Senate bill (Section 3038(a)) also creates a
funding set-aside and formula to provide additional assistance to states with a
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population density greater than 370 persons per squaremile.*> For each eligible state,
the urbanized land areain the state istotaled and multiplied by 370; theresult isthen
subtracted from the total population of that state. Thisfigureisthen divided by the
total population of al eligible states, then multiplied by the available funding to
produce the share for each state. Within the recipient states, the money would be
divided between urbanized and non-urbanized areas according to their share of the
total state population. Thisprogramwould beauthorized for $1.1 billionfor FY 2005-
20009.

Discretionary (Allocated) Programs

The fundsin all remaining transit programs are, in theory, distributed through
grants made at the discretion of the Secretary of Transportation, using criteria
established in transit authorization and appropriation law. They also may be, and
usually are, subject to congressional earmarking. The largest of these are the New
Starts, Bus and Bus Facilities, and Job Access and Reverse Commute programs.

New Discretionary Programs — House and Senate.

Small Starts. Thiswould be acomponent of the New Starts program, which
provides funds to metropolitan areas for the construction of new fixed guideway
systems (e.g, subways, light rail, etc.) or extensionsto existing systems. New Starts
projects are evaluated by FTA at severa stages, and must be receive a
recommendation from to proceed to the next stage. Projects with a federa share
under $25 million are exempted from the approval requirement, but must still meet
FTA’s program management requirements. Both the House (Sec. 3010(a)) and
Senate (Sec. 3011(f)) billswould eliminate the exemption for projectswith afederal
share under $25 million and replace it with aprogram for New Starts projects whose
federal shareislessthan $75 million (the Administration bill hasasimilar provision).
These “Small Starts’ projects would have a simpler evaluation process than New
Starts projects, with fewer review stages and fewer justification requirements. The
House authorization is $1.35 billion; the Senate bill does not provide a separate
authorization limit for the Small Starts program, apart from the overall authorization
limit of the New Starts program. The way the House bill funds the program would
dlightly increase the share of total transit funding that goesto New Starts (including
Small Starts) projects; the Senate bill would not.

Transit Program for National Parks. TheHousebill (Sec. 3021) proposes
a pilot program to alleviate congestion, pollution, and related impacts in national
parks by providing public transportation within the parks; the total authorization is
$100 million, to be distributed by grant to national park transit projects. The Senate

“2 According to the United States Census Bureau, Statistical Abstract of the United Sates:
2003, and Microsoft's Encarta encyclopedia (used for information on non-state
populations), those are, in descending order of population density, the District of Columbia,
New Jersey, Puerto Rico, Rhode Idland, the Virgin Islands, American Samoa,
M assachusetts, Connecticut, Guam, Maryland, the Northern Marianal slands, Delaware, and
New York. The District of Columbiaand other areas on thislist are considered states for
transit purposes (49 USC 5302(a)(13)).



CRS-50

bill has a similar program that covers not only nationa parks but aso national
wildlife refuges and recreation areas managed by the Bureau of Land Management
and Bureau of Reclamation; it is authorized at $125 million for the six year
authorization period, also to be apportioned through grants. The Administration bill
also proposes atransit program for national parks and public lands.

New Discretionary Programs — House.

New Freedom Initiative. This program has been proposed by the
Administrationintheir last several transportation budget requests; it isfound in both
the Administration proposal (H.R. 2088) and the House bill (Sec. 3018). The
Administration’ sanalysisof thisproposal notesthat 70% of personswith disabilities
are unemployed, duein part to difficultieswith transportation. This program would
increasethe availability of transportation servicesto personswith disabilitiesfor the
purpose of helping them get to jobs. The House bill would authorize $820 million,
to be allocated to states by formula: 60% to urbanized areas over 200,000 in
population, 20% to urbanized areas whose populations fall between 50,000 and
200,000, and 20% to non-urbanized areas. Each state would receive funding
proportionate to their aggregate share of the total disabled population in these three
population groupings. Thefederal sharewould be 80% for capital projectsand 50%
for operating costs. To be €eligible, projects would have to be included in a
locally-devel oped plan that coordinatesthetransportation servicesprovided by public
transit and human services providers. Notethat the Senate bill also containsa“New
Freedom for the Elderly and Personswith Disabilities” program (Section 3012), this
program isessentially arenaming of the existing formulaprogram for the elderly and
persons with disabilities, and emphasizes transportation assistance for access to
health care rather than to employment.

Changes to Existing Discretionary Programs — House and Senate.

Additional Project Justification Requirement. In order to qualify for
funding under the New Starts program, atransit project has to satisfy a variety of
justification criteria (among other requirements). The House (Section 3010) and
Senate (Section 3011) bills add a new justification requirement for potential New
Starts projects (with a federal share of more than $75 million). Applicants would
haveto demonstrate the presence of transit-supportive policies and existing land use
before the Secretary could approve funding for the project; currently, transit
supportive policies and existing land use are only something the Secretary has to
consider in evaluating a project.

Changes to Existing Discretionary Programs — House. Asnotedin
the New Formula Programs section above, the House bill would convert the existing
Job Access and Reverse Commute program from a discretionary program to a
formula program, a proposal also found in the Administration bill.

Other Changes

New Definitions for ‘Capital Projects’. The House (Section 3003) and
Senate (Section 3004) billsadd new itemsto the definition of “capital projects’, thus
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making these activities eligible for federal funding (most federal transit funding is
limited to activities that are defined as capital projects). These itemsinclude

e intercity bus stations or terminals;

e crime prevention and security projects, including emergency
response drills and security training (this change was aso in the
Administration proposal);

e establishment of a debt service reserve (this change was also in the
Administration proposal); and

e short-range planning and management activities and projects that
improve coordination between public transportation agencies and
other transportation service providers (asimilar provision was also
in the Administration proposal). The Senate bill does not add this
provision to the definition of “capital projects,” but as a new term
(“mobility management”); then in other sections, ‘mobility
management’ is described as an activity eligible for funding.

Transit Security. TheHouse (Section 3027) and Senate (Section 3027) bills
adds security risks to safety hazards as issues the Secretary of Transportation can
investigateinlocal transit systems; it al so empowersthe Secretary to withhold federal
transit funds until alocal agency has devel oped and implemented a plan to mitigate
problems found by the investigation. The Senate bill also requires the Secretary of
Transportation to sign a Memorandum of Understanding with the Department of
Homeland Security within 90 days of enactment of this bill. The Memorandum of
Understanding should define the respective roles of DOT and the Department of
Homeland Security regarding public transportation. The Department of Homeland
Security now containsthe Transportation Security Administration, whichischarged
with transportation security; but the FTA has long had and still has an Office of
Safety and Security which works with transit agencies on safety and security issues.
In a recent report®, the General Accounting Office noted that the division of
responsibilities for transit security between these two agencies was not clear, and
recommended that they sign a Memorandum of Understanding to clarify their roles.

Rural Transit. Both the House and Senate bills would significantly increase
funding for transit in rural areas. Thisistrue not only in dollars — from the $1.25
billion in TEA-21 to $2.8 billion (House) and $2.5 hillion (Senate) — but also in
rural transit’s share of the total federal transit budget — from 3.5% in TEA-21 to
4.0% (House) and 4.4% (Senate). (CRS contact: Randy Peter man)

Rail Provisions

Amtrak Reauthorization. TheSenatebill includesaprovisionreauthorizing
Amtrak at $2 billion for FY 2004-FY 2009 (Section 4601). Amtrak’s authorization
lapsed at the end of FY 2002, and its reauthorization has stalled due to disagreement

3 General Accounting Office, Transportation Security: Federal Action Needed to Help
Address Security Challenges, GAO-03-843, June 2003.
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over whether to reauthorizeitinitscurrent formor to significantly restructurefederal
passenger rail policy.

Bonds for Transportation Infrastructure. The Senate bill would also
createacorporation authorized to i ssue bondsto fund qualified federal transportation
projects, including highway, transit, freight and intercity passenger rail projects
(Sections 4602 and 4603). These three provisions (Sections 4601-4603) are related
to S. 1505, the American Rail Equity Act of 2003. No authorization figureisgiven
for bonds to be issued.

Use of Highway Account Monies for Rail Projects. The Senate hill
would prohibit the use of Highway Account moniesfor rail projects beginning after
the date the act is enacted, “except for any rail project involving publicly owned rail
facilities or any rail project yielding a public benefit” (Section 5001(g)). Since
virtually any rail project could be represented as providing a public benefit, this
prohibition might have little practical effect. (CRS contact: Randy Peter man)

Intermodal Issues

Intermodal Freight Connectors

Both the House and Senate bills establish a new program for financing
improvementstointermodal connectors. Intermodal connectorsaretheaccessroutes
to airports, coastal or river ports, and rail or pipelineterminals.* The access routes
aretypically short segments of road (generally lessthan two milesin length) and are
usually local, county, or city streetsthat connect the freight terminal to the National
Highway System. Many of the connectors, especially those leading to seaports, are
in older, industrialized urban areas. Two recent DOT surveys have found that these
access roads, in many cases, are inadequate to accommodate the heavy truck traffic
they handle.*® The pavement may bein poor condition or theintersections and width
of theroads may not be designed to handlelargetrucks. In some cases, there may be
a preponderance of at-grade rail crossings which impede traffic flow.

Intermodal connectors have been described as*“low hanging fruit,” a metaphor
used to express the notion that relatively modest investment in these road segments
couldyield substantial returnsin freight movement andreliability. However, several
reasons have been cited as to why projects involving intermodal connectors may be
difficult to advance. One reason may be that urban priorities typically emphasize
commuter concernsover freight concerns. Financing these projects may be difficult
because thereisno dedicated funding source and each mode tendsto jealously guard

“ For further information, see CRS Report RL 31887, | ntermodal Connectors: A Method for
Improving Transportation Efficiency?

% U.S. DOT, FHWA, NHS Intermodal Freight Connectors, A Report to Congress, July
2000, available at [http://ops.fhwadot.gov/freight/] (viewed 1/20/04) and U.S. DOT,
MARAD, Intermodal Access to U.S. Ports - Report of Survey Findings, August 2002,
available at [http://www.marad.dot.gov/publications/ports.ntm] (viewed 1/20/04).
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the use of their mode specifictrust funds. Projectsdesigned toimprovetheexchange
between modes, therefore, may “fall through the cracks.” Existing potential funding
sources have as their primary focus addressing some other transportation concern.
Also, while the cost of improving the intermodal connectionsto alocal freight hub
will be born locally, the benefits in improved freight mobility may flow to shippers
scattered outside the local municipality.

To addresstheissue of intemodal connectors, the House and Senate bills create
a“Freight Intermodal Connectors’ program. Both proposals would allow states to
set aside aportion of their NHS funds to improve access routes to cargo hubs. Both
proposals also allow states to opt out of the program if they do not have intermodal
connections or their intermodal connectors are aready in adequate condition.
Projects are to be chosen based on the criteria specified in a 1996 DOT report to
Congress entitled Pulling Together: The NHS and its Connections to Major
Intermodal Terminals.®® In this report, primary criteria is based on a national
comparison of the volume of truck traffic to and from atermina while a secondary
criteria allows for consideration of the importance of a terminal within a specific
state. Thefederal share of the cost of these projects would be 80% according to the
House bill and 90% according to the Senate bill. The Senate bill specifically
mentions projects to eliminate railroad crossings or make railroad crossing
improvements as an eligible use of funds under this program. While neither the
House nor Senate proposals establish a dedicated funding source for intermodal
connectors, these proposal's essentially represent aformal recognition in legislative
language of cargo hub access problems as an eligible use of NHS funds.

Freight Planning. A recent GAQ report on freight transportation stated that
“the fundamental limitation to overcoming freight mobility challenges is that the
public-sector process at the state and local levels for planning and financing
transportation improvements is not well suited to address freight projects.”*’ The
GAOrecommended that the DOT help stateand local plannersconsider freight when
determininginvestment level sfor transportation projects. BoththeHouseand Senate
bills include language intended to ensure greater consideration of cargo hubs and
freight transport in state and MPO transportation planning processes. The
approaches, however, are somewhat different. The Senate bill requires each state
DOT to designate a“freight transportation coordinator” whose responsibility will be
to ensure that freight considerations are integrated into the planning process,
coordinate with other states to solve regiona transportation problems, foster
collaboration between public and private interests, and build professional capacity
to better understand freight transportation needs within a state. The House bill
requiresthe U.S. DOT to establish a*“ Freight Capacity Building Program” in order
to better target investments in freight transportation systems and to strengthen the
decision making process of state and local transportation agencies with regard to
freight transport. The program would include research and education in the

“6 Thisreport isavailable at [http://ops.fhwa.dot.gov/freight/FPD/Docs/NHSI T SConn. pdf]
(viewed 1/20/04).

4"U.S. Genera Accounting Office, Freight Transportation: Strategies Needed to Address
Planning and Financing Limitations, GAO-04-165, Dec. 2003, p.3.
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following areas. best practices, peer exchange, data analysis and tools, technical
assistance, and public-private partnerships.

Rail Freight Infrastructure

Grants for Short Lines. The Senate bill would create a grant program for
short line railroads to upgrade their track so that they can handle heavier 286,000
pound rail cars. Short line railroads often act as a feeder network to the larger,
mainline railroads. Mainline railroads have adopted the use of larger and heavier
286,000 pound cars and short line railroads, in order to maintain their role as
collectors and distributors of mainline traffic, need to improve their track structures
to handle these new cars.

Thebill would authorize $350 millionin grantsfor each year FY 2004 - FY 2006.
The grantswould cover 80% of the project cost with the remaining 20% covered by
anon-federal source. Grantswould be awarded on a competitive basisto either the
railroad directly or to a State or local government with the concurrence of the
railroad. In prescribing regulations for administering the grant program, the
Secretary of Transportationisrequiredto* conditiontheaward of agrant to arailroad
on reasonable assurances by the railroad that the facilities to be rehabilitated and
improved will be economically and efficiently utilized,” and “ensure the award of a
grant is justified by present and probable future demand for rail service by the
railroad,” among other criteria.

Federal aid to short line railroads may generate debate during congressional
consideration because unlike other modes, rail infrastructureis privately owned. In
addition to the heavier car issue, supporters of government aid to railroads have
arguedthat itisjustified because, in someinstances, it may be cheaper to upgraderail
lines than to expand highways. Others have argued that rail aid is needed to offset
the effect of truck operators not paying the full cost of providing highway
infrastructureto them. They citeaDOT highway cost all ocation study that estimates
that fuel taxes, registration fees, and taxes on equipment that the heaviest trucks pay
into the Highway Trust Fund amount to 80% of their full cost of highway use.®®
Opponents of public aid to railroads argue that it would be better to refine truck user
fees so that they cover the full cost of their infrastructure rather than provide
offsetting subsidies to railroads. Opponents also question the government’ s ability
to chooserail projects that will generate the highest economic returns. They worry
that stateswill compete with one another to assist railroadsin their statein order not
to lose economic development to a neighboring state.*

Rail Line Relocation. The Senate bill establishes a grant program to assist
municipalitiesin relocating rail track in order to improve public safety, the flow of
motor vehicle traffic, or for economic development reasons. The Secretary of
Transportation is required to conduct a costs-benefits analysis before awarding a

“U.S.DOT, FHWA, Federal Highway Cost Allocation Sudy, 1997, with addendumin May
2000. Availableat [http://www.fhwa.dot.gov/policy/hcas/addendum.htm] (viewed 1/20/04).

9 For further arguments for and against public aid to freight railroads, see CRS Report
RL 31834, Intermodal Rail Freight: A Role for Federal Funding?
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grant to any particular project. The federa share of the cost of a project would be
90%, and at least half of all grantsawarded would not be more than $20 million each.
Also, no one grant awarded would account for more than 25% of the total amount
availableinagivenyear. Thebill authorizes $350 million for thisgrant program for
each fiscal year 2004 through 2008.
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Appendix 1: Transportation Budget Terminology

Transportation budgeting usesaconfusing lexicon (for thoseunfamiliar with the
process) of budget authority and contract authority — thelatter, aform of budget
authority. Prior to TEA 21, changesin spending in the annual transportation budget
component had been achieved in the appropriations process by combining changes
in budget/contract authority and placing limitations on obligations. The principal
function of the limitation on obligations is to control outlays in a manner that
corresponds to congressional budget agreements.

Contract authority istantamount to, but does not actually involve, entering into
acontract to pay for aproject at somefuturedate. Under thisarrangement, specified
in Title 23 U.S.C., which TEA21 amends, authorized funds are automatically made
available to the states at the beginning of each fiscal year and may be obligated
without appropriations legislation. Appropriations are required to make outlays at
some future date to cover these obligations. TEA21 greatly limited the role of the
appropriations process in core highway and transit programs because the Act
enumerated the limitation on obligations level for the period FY 1999 through
FY 2003 in authorizing legislation.*

Highway and transit grant programs work on areimbur sable basis: states pay
for projects up front and federal payments are made to them only when work is
completed and vouchersare presented, perhapsmonthsor even yearsafter the project
has begun. Work in progressis represented in the trust fund as obligated funds and
although they are considered “used”’ and remain as commitments against the trust
fund balances, they are not subtracted from balances. Trust fund balances, therefore,
appeared high in the past in part because funds sufficient to cover actual and
expected future commitments must remain available.

Both the highway and transit accounts have substantial short- and long-term
commitments. These include payments that will be made in the current fiscal year
as projects are completed and, to a much greater extent, outstanding obligations to
be made at some unspecified future date. Additionally, there are unobligated
amounts that are still dedicated to highway and transit projects, but have not been
committed to specific projects. Two terms are associated with the distribution of
contract authority funds to the states and to particular programs. Thefirst of these,
apportionments, refers to funds distributed by the FHWA to the states under
formulas set by TEA21. For example, al national highway system (NHS) fundsare
apportionedtothestates. Allocated funds, arefundsdistributed by FHWA, typically
to programs under direct federal control. For example, federal lands highway
program monies are allocated; the allocation can be to another federal agency, to a
state, to an Indian tribe, or to some other governmental entity. These terms do not
appear in the congressional budget, but often provide a frame of reference for
highway program recipients, who may assume, abeit incorrectly, that a state
apportionment is part of the federal budget per se.

% Because the limitation on obligations is still included in appropriations limitations the
funds provided are still considered discretionary for purposes of the congressional budget.



