Order Code RL31394

CRS Report for Congress

Received through the CRS Web

House Vacancies: Selected Proposals for Filling
Them After a Catastrophic Loss of Members

Updated June 3, 2004

Sula P. Richardson and Paul S. Rundquist
Government and Finance Division

Congressional Research Service % The Library of Congress




House Vacancies: Selected Proposals for Filling Them
After a Catastrophic Loss of Members

Summary

Sincetheterrorist attacks of September 11, 2001, and the anthrax incidentsthat
occurred about a month later, some Members of Congress, scholars, and other
political observershave been considering optionsfor congressional succession or for
temporarily filling multiple House vacancies that could occur dueto injury or death
of Membersin emergency situations. Asof thiswriting, eight such proposals have
been introduced in the House or Senate during the 108™ Congress. Six of these
would amend the Constitution to allow for thetemporary appointment of individuals
pre-designated by Members (H.J.Res. 77, H.J.Res. 83, and H.J.Res. 92); allow state
legislatures or governors to make temporary appointments (H.J.Res. 89); authorize
Congress to provide a temporary appointment process (H.J.Res. 90); or authorize
Congress to regulate temporarily filling vacancies by law (S.J.Res. 23). The
remaining two measures are proposed federal laws. One (H.R. 2844) would require
the states to hold expedited special elections. The other (S. 1820), which has been
offered asimplementing legisationfor S.J.Res. 23, would authorize statesto develop
mechanisms for temporarily filling vacanciesin their congressional delegationsif a
prescribed number of Members is killed, incapacitated, or unable to discharge the
duties of office.

Some of the proposals introduced during the 108" Congress are revisions,
combinations, or parts of proposals introduced during the 107" Congress. The
options that were presented during the 107" Congress included amending the
Constitution to provide for temporary appointments to the House; enacting federal
legiglation to require the states to hold expedited special €lections,; changing House
rulesto allow for admitting “emergency Delegates’ to the Committee of the Whole;
and changing House rules to allow for “interim successors’ pre-designated by
Members.

Individual s and groups outside Congress a so are debating the continuity issue.
For example, one privately funded group — the Continuity of Government
Commission — has recommended adoption of a constitutional amendment that
would give Congress the authority to enact legislation to provide for temporary
appointments to fill House vacancies after a catastrophic attack and to temporarily
fill the seats of incapacitated House and Senate Members. Another group — the
Coalition to Preserve an Elected Congress — opposes the Commission’s proposal
and any proposed congtitutional amendment that would remove the people's
constitutional right to elect their Representatives.

Thisreport will be updated aseventswarrant. A related document, CRS Report
RL 32031, House Vacancies: Proposed Constitutional Amendmentsfor Filling Them
Dueto National Emergencies, by SulaP. Richardson and Paul S. Rundquist, focuses
specifically on proposed constitutional amendments for filling House vacancies in
national emergencies. See also CRS Electronic Briefing Book, Terrorism, page on
“Continuity of Congress,” by Paul S. Rundquist, at [http://www.congress.gov/
brbk/html/ebter201.htmi].
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House Vacancies: Selected Proposals
for Filling Them After a
Catastrophic Loss of Members

Whilethe Constitution requiresthat vacanciesin both the House and the Senate
befilled by specia election, it empowers state legislatures to provide for temporary
appointments to the U.S. Senate by state governors until elections are held. House
Members, on the other hand, have aways been chosen in one way — by direct
election of the people — and House vacancies have aways been filled by special
election. No provision is made for temporary appointments to the U.S. House of
Representatives.

Sincetheterrorist attacks of September 11, 2001, and the anthrax incidentsthat
occurred shortly thereafter, some Members of Congress, scholars, and other political
observershavebeen considering optionsfor filling large numbersof Housevacancies
more quickly than current special election processes might allow.* Thisis not the
first time that Congress has considered the issue. For example, from the 1940s
through 1962, more than 30 proposed constitutional amendmentswereintroduced to
providefor temporarily filling House vacancies or sel ecting successorsin case of the
disability of asignificant number of Representatives.?

The means that have been suggested for implementing such change are the
subject of debate. Some believe that the change must be done by constitutional
amendment, while others contend that the issue can be addressed by enacting federal
law or modifying House rules.

Amending the Constitution

The Constitution requires that vacancies in the House be filled by special
election; it makes no provision for temporary appointments to vacant seats in the
House. Accordingly, if temporary appointmentsto the House areto be provided for,
a constitutional amendment would arguably provide the best way to avoid
constitutional challenges. Supporters contend that amending the Constitution would

! See also“ Continuity of Congress: Proposalsand Issues,” by Paul S. Rundquist, inthe CRS
Electronic Briefing Book, Terrorism, available at [http://www.congress.gov/brbk/html/
ebter201.html].

2 For further detail on proposed constitutional amendments introduced during the current
Congress and in earlier years, see CRS Report RL32031, House Vacancies. Proposed
Consgtitutional Amendments for Filling Them Due to National Emergencies, by Sula P.
Richardson and Paul S. Rundquist.
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demonstrate concurrence of the statelegi slaturesbecause constitutional amendments
are effective only upon ratification by three-fourths of those state bodies. They also
point out that a constitutiona amendment would treat the office of U.S.
Representative like that of U.S. Senator and President of the United States, both of
which have definitive replacement plansthat are constitutionally based (17" and 25"
Amendments).

Ontheother hand, criticsarguethat amending the Constitutionisacumbersome
process; additional terrorist attacks could occur before the process is completed.
Further, they contend that the office of U.S. Representative does have a
constitutionally based replacement plan — “writsof election,” asset forthin Article
I, Section 2, of the Consgtitution. They al so note differences between the two houses
of Congress. Unlike U.S. Senators® and U.S. Presidents, U.S. Representatives have
the distinction of having been chosen in but one way since the inception of their
office— by direct election. In addition, they point out that the scope of the issues
and constituencies for governors and U.S. Senators is usually broader than it isfor
U.S. Representatives. (Governors and U.S. Senators are elected by voters in the
entire state, while U.S. Representatives — except for those representing single
district states — are elected by voters in their congressional districts). Moreover,
some political observers believe that a constitutional amendment is unnecessary,
since change could beimplemented through | ess extreme means, such as by enacting
federal legislation or modifying House rules.

To Allow for Temporary Appointees

Proposed constitutional amendments that would allow governors to appoint
temporary replacements for Members killed or incapacitated during a national
emergency may be divided into two categories: (1) those that would permit the
governor of each affected state to appoint qualified persons he or she chooses; and
(2) those that would allow the governor to select and appoint individualsfrom alist
of successors pre-designated by the Member the appointee would be replacing.

Supporters contend that permitting governorsto make temporary appoi ntments
would enabl e replacements to be made quickly until specia elections could be held.
Further, they believe it would help to facilitate the continued representation of all
states in the House and ensure against a House with severely depleted membership
in time of national emergency. In addition, it would give temporary appointment
power to governors, a clear and logical choice, advocates argue, since state laws
already give governors certain powers to deal with crises.

Opponents contend that allowing governors to temporarily appoint persons to
the House would depart from the basic tenet of a House whose members are chosen
solely by eection. Furthermore, they assert it would create two classes of
Representatives— those who have been el ected and those who have been appointed.
They aso note that it would concentrate additional power in the office of governor,
who aready has power to make interim appointments to the U.S. Senate.

3 Prior to 1913, when the 17" Amendment was adopted, U.S. Senators were el ected by state
legislatures.
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Consequently, the governor could have power to appoint the entire congressional
delegation of astate. Moreover, opponents claim that, in some instances, temporary
appointments could result in a change in party control in Congress, if governors
appointees were of a party different from their predecessors. That shift in party
control could resultin achangein thelegislative agendaat aparticularly crucia time
— one that might require emergency legidlation.

To Allow Pre-Designated Successors

The concept of allowing Membersto pre-designatetheir interim successorswas
suggested during the 107" Congress. As proposed at that time, however, theinterim
successors would have been temporarily appointed as“ emergency Delegates’ to the
Committee of the Whole. Further, the appointments would have been implemented
by amending House rules, rather than by amending the Constitution. Supporters of
this approach included two former Speakers of the House of Representatives (Tom
Foley and Newt Gingrich). The concept of amending House rules to permit the
temporary appointment of individuals to the Committee of the Whole raised a
number of legal and procedural issues.* During the 108™ Congress, in an effort to
address some of those issues, Representative Brian Baird introduced two proposals
— H.J.Res. 77 (on November 19, 2003), and H.J.Res. 83 (on December 8, 2003).
Both resolutionswould amend the Constitution (rather than Houserules) to allow the
temporary appointment of individualsto the House (rather than to the Committee of
the Whole). Further, both proposals would permit governors to appoint temporary
successors from alist of individuals pre-designated by the Members the appointees
would be replacing. (See*108™ Congress’ in this report for further detail.)

“Acting” Representatives and Senators. On April 2, 2004,
Representative Dana Rohrabacher introduced a proposal that would permit each
candidate for the House or Senate to pre-designate, in ranked order, three to five
potential temporary successors. The appointments must be publicly available not
earlier than one year nor later than 60 days prior to the general election. Asaresult,
voters could know the identity of potential successors chosen by the Member prior
to the election, and those choices could be part of voters decision to support or
oppose a candidate. The proposal — H.J.Res. 92 — would repeal the current
authority of governors to make temporary appointments to fill Senate vacancies,
except that governorswould be allowed to temporarily appoint Representatives and
Senators if the elected Senator or Representative had not submitted a list of
successors, or if none of the listed successors was able to serve. (See “108"
Congress’ in thisreport for further detail.)

Supporters contend that this approach makes the Member responsible for his
or her choices of designees and allows voters to know who those choices are prior
to the election. For example, one supporter of allowing pre-designated successors
to be appointed contends that because the appointees would have been approved in
advance by the Members they would be replacing, the appointees “should continue
to be politically, geographically, and ideologically representative of the voters

* See text under the heading “Changing House Rules to Allow for Pre-Designated Interim
Successors’ in this report.
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represented by that [M]ember.”® In addition, advocates point out that the process
would apply in emergency and non-emergency situations, whether oneMember, 100
Members, or some other number died or became unableto dischargetheir duties. As
such, they argue, it avoids the issue of determining the number of deaths or
incapacitations that would be necessary to trigger it. Further, supporters assert it
would help ensurethat death or incapacity of Representativesand Senatorswould not
change party control of either house, since the party affiliation of Membersand their
designeeswould likely be the same. Finally, advocates believe that “the legitimacy
of such a‘congressional succession plan’ ismorelikely to be accepted in anational
emergency if it has previously worked in smaller tragedies.”®

Critics argue, however, that appointments, though temporary, would alter the
basictenet of the* people’ sHouse,” whose M embershave awaysbeen el ected by the
people. They believe that “a House of five elected members would have more
‘legitimacy,’ as the living continuation of the only directly elected entity in our
government, than would a House composed of those five elected members and 430
appointed members.”’ Further, they assert that the M ember’ sconstituents might not
agree with his or her choice of successors or with the successors' policies. For
example, given therange of theideological and philosophical viewswithin parties,
governors appointment of persons from the same party as their predecessors could
still result in ashift in the ideological makeup of the Congress, which in turn, could
changethelegidativeagenda. Opponentsbelievethat historical events support their
view. They point out that during the War of 1812, when British troops invaded
Washington, DC, and burned the White House and the Capitol, and also after the
attack on Pearl Harbor in 1941, the constitutional right of the people to elect their
Representatives remained intact.® Moreover, critics contend that amending the
Constitution to provide for temporary appointments to the House is unnecessary,
since the states could expedite their election processes to fill vacancies without a
constitutional amendment.

To Authorize Congress to Regulate
Filling Vacancies by Law

Some political observers believe that an effective means of addressing
congressional continuity issues is to adopt a broad and concise constitutional

> Howard M. Wasserman, Testimony before the Senate Committee on the Judiciary,
Ensuring the Continuity of the United States Government: A Proposed Constitutional
Amendment to Guarantee a Functioning Congress, hearings, 108" Cong., 2™ sess., Jan. 27,
2004, available online at [http://judiciary.senate.gov/print_testimony.cfm?id=1022&
wit_id=2918], visited Mar. 24, 2004.

¢ Rep. Dana Rohrabacher, remarks in the House, Congressional Record, daily edition, vol.
150, Apr. 2, 2004, p. E530.

" Coalition to Preserve an Elected Congress, “ Statement of Opposition to the Continuity of
Government Commission’'s Proposa by Professor Charles E. Rice” [http://
www.€el ectcongress.org/articles/2003/rice-cog.shtml], visited Apr. 16, 2004.

8 Rep. Ron Paul, remarksin the House, Congressional Record, daily edition, vol. 149, June
4, 2003, p. E1137.
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amendment authorizing Congress to regulate filling vacancies by law. Supporters
contend that this approach would keep the constitutional amendment short and
simple, while allowing Congress the flexibility to set forth the details in statutes
deemed most effective to address the situation, whatever it might be. Further,
because legidation can be amended more readily than the Constitution, advocates
believe this approach would provide afaster route (than amending the Constitution)
for any additional change that might become necessary.

Opponentsarguethat proposals of thiskind are ambiguous, since they provide
no specificson how themassvacancieswould behandled. Further, they contend that
while details could be left for inclusion in the implementing statute(s), reaching
agreement on them could delay passage, resulting in adelay in implementation.

On November 5, 2003, Senator John Cornyn introduced S.J.Res. 23, a
constitutional amendment, and S. 1820, implementing legislation that reflect this
two-step approach. Combined, the two proposals have been referred to as the
“Cornyn Plan.”® The proposed constitutional amendment, S.J.Res. 23, would grant
Congressthe authority to enact laws providing proceduresto handle massvacancies
and massincapacitations. Inturn, pursuant to theimplementinglegislation, S. 1820,
Congresswould del egate to the states the authority to devel op such processes asthe
respective states deem necessary to replace deceased and incapacitated Members
following a catastrophic event. (See “108"™ Congress’ in this report for further
detail.)

Enacting Federal Law Requiring
Expedited Special Elections

Some observers claim that no constitutional anendment is required, only the
enactment of afederal statute. Supporters contend that in the event of mass House
vacancies, Congress could exercise its constitutional authority to preempt state law
regarding the“ Times, Places, and Manner of Holding Elections’*° for the House and
pass legislation that would require states to hold expedited special elections within
aspecified timeframe.** They assert that the legislation could amend current law,*
which leaves it to state law to determine when an election must be held to fill a

° Wasserman, Testimony before Senate Judiciary Committee, Ensuring the Continuity of
Government, Jan. 27, 2004.

0U.S. Const. art. I, § 4, Clause 1.

M. Miller Baker, Testimony and Prepared Statement before the House Committee on the
Judiciary Subcommittee on the Constitution in U.S. Congress, House Committee on the
Judiciary, Subcommittee on the Constitution, Temporary Filling of House of
Representatives Vacancies During National Emergencies, hearings on H.J.Res. 67, 107"
Cong., 2™ sess., Feb. 28, 2002 (Washington: GPO, 2002), p. 32. See also the Continuity of
Government Commission’s website, “Proposals for Reform — Don Wolfensberger's
Proposal,” at [http://www.continuityofgovernment.org/pdfs/proposal wolfensberger.htm],
visited Apr. 15, 2004.

22U.S8C,ch. 1,88
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House vacancy. Supporters note that current provisions for filling vacanciesin the
House in non-emergency situations would remain intact, and the expedited special
elections would be triggered only in the event of a significant number of House
vacancies dueto a national emergency. Further, supporters argue that passing a
federal statuteisafar less cumbersome process than amending the Constitution. In
addition, advocates believe that a statute providing for expedited specia elections
could minimize the length of time House membership would be severely depleted
without violating the basic tenet of elected Representatives.

On the other hand, criticsof thisapproach arguethat it could result in campaign
periods so short that citizens could not make reasoned, informed decisions about
candidates and issues. Shorter campaign periods could also be problematic for state
election officials, who, in keeping with their responsibility for administering
elections, must handle filing deadlines, filing requirements, absentee ballots, ballot
access, and other aspects of the election process. Moreover, if a number of states
were attacked and severely damaged, it might also be difficult to hold electionsin a
timely manner. Finaly, more compressed campaign periods could aso put
candidates who are not as well funded or as well known at a disadvantage.

Representative James Sensenbrenner introduced a bill on July 24, 2003, that
would require expedited special elections to fill vacancies in the House in
extraordinary circumstances. So far, of the proposals introduced during the 108"
Congress, the Sensenbrenner proposal — H.R. 2844 — has gone farthest in the
legidlative process. As passed in the House on April 22, 2004, the measure would
set atimetable of 45 daysfor expedited special electionsin the event of acatastrophic
loss of membership in the House. (See “108™ Congress’ in this report for further
detail.)

Changing House Rules

Two other options, arguably requiring neither a constitutional amendment nor
a statutory change, call for changing House rules. Both were suggested during the
107" Congress. Supporters contend that the rules changes could be made in
accordance with the House' s constitutional authority to adopt itsinternal rules and
to judge its Members' qualification.™

To Allow a Role for “Emergency Delegates”
in the Committee of the Whole

During the 107" Congress, it was suggested that if a provision were made for
governorsto make interim House appointments, the House might modify itsrulesto
allow interim appointeesor “emergency Delegates’ to vote in the Committee of the

2 The Constitution provides that each chamber of Congress “may determine the Rules of
its Proceedings.” U.S. Const. art. I, 85, cl. 2.
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Whole.**  Some believed this could distinguish emergency Delegates from full-
fledged House Members, while enabling them to participate in the legisative
business of the House. Specifically, the emergency Delegates:

might be allowed to vote in Committee of the Whole on proposed legislation,
which would not, however, be deemed to have passed the House except when
(and by reason of being) approved by the quorum of surviving Representatives,
who, alone, would vote on final passage of legislation — until vacancies could
befilled by election.”

House rules allowed Delegates™ to vote in Committee of the Whole in 1993-
1994.'" Someclaimedthat, if emergency Delegateswereallowed, Houserulescould
be modified to permit them to vote in Committee of the Whole. As supporters saw
it, such arule might be easier to attain than either a constitutional amendment or a
statute.™®

The rule alowing Delegates to vote in Committee of the Whole generated
considerable controversy and was challenged in the courts.”®  The Court held that
Delegates could not vote in the House on legislative matters because only
Representatives elected from the states were Members of the House, and only the
House could exercise “legislative power.” Under this principle, the emergency
Delegates, too, might be able to express their position but not to exercise any
determinative vote in the House. The court also noted, however, that while the
House had no authority to exclude any individuals who are Members of the House
from voting in the Committee of the Whole, nevertheless:

as for the House' s ability to include additional individuals in the Committee's
proceedings, as it has done with respect to the Delegates, that poses a range of
guestions that the Court need not decide here.

14 Charles Tiefer, Testimony and Prepared Statement Before the House Committee on the
Judiciary, Subcommittee on the Constitution, Feb. 28, 2002, in House Subcommittee on the
Constitution, Temporary Filling of House Vacancies, pp. 42-43.

> Tiefer Prepared Statement, p. 45.

!¢ For the purposes of this report, the term “territorial Delegates’ includes the Resident
Commissioner of Puerto Rico. The other Delegates were from the District of Columbia,
American Samoa, Guam, and the Virgin Islands.

Y Therewas aso aprovision (known as a“savings clause”) for immediate considerationin
the full House of questions resolved in the Committee of the Whole when the Delegates
votesweredecisive. Thus, theterritorial Delegatescould expresstheir position, but they had
no determinative vote in the House. In 1994, the Federal District Court ruled, and the
Appeals Court upheld, that the House action granting the Del egates the authority to votein
Committee of the Whole would have been “plainly unconstitutional” without the savings
clause. See Michel et al. v. Anderson et al., 817 F.Supp.126 (D. D. C. 1993) and 14 F.3d
623 (D.C. Cir. 1994) (argued 1993, decided 1994). (The authority for the territorial
Delegates to vote in Committee of the Whole was repealed at the beginning of the 104"
Congress (1995).)

18 Tiefer Prepared Statement, p. 45.
¥ Michel v. Anderson.
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This point could argue in favor of the authority of the House to admit emergency
Delegates to certain of its proceedings, but not necessarily definitive actions of the
full House of Representatives. The proposal for emergency Delegates also raises a
number of other procedural and constitutional questions. First, as representatives of
states, the status and authority of emergency Delegates might be seen as somewhat
different from that of Delegates. Second, this approach would require determining
how the emergency Delegates would be chosen, and raises the question of whether
the authority to choose them could be conferred by House rule, or whether a statute
or constitutional amendment would be required. One supporter has contended that
providing for emergency Delegates need not require a constitutional amendment, a
statute, or arule before a national emergency occurs. Rather, “it would suffice, in
time of emergency, then to adopt a rule inviting governors to send “Emergency
Delegates.”?

To Allow for Pre-Designated Interim Successors

During the 107" Congress, former Speakers of the House Tom Foley and Newt
Gingrich and others® suggested that the House modify its rules to allow each
Representativeto pre-designate an i nterim successor whowould serveuntil hisor her
successor was elected. They believed “it would be reasonable for the House to
recognizeinterim designeesasfully empowered to perform theduties of theoffice.” %
Supporters of this approach contended that the rules change would serve as a short-
term solution until aconstitutional amendment could be approved, which could take
years.?

It is possible that achangein House rules could provide a mechanism whereby
a “caretaker” could be empowered to oversee the administrative duties and some
“representational” activities of the vacant congressional office. On the other hand,
allowing Representatives to pre-designate their successors raises a number of
procedural and constitutional questions. For example, there is a constitutional
guestion asto whether aMember may transfer hisor her legidlative dutiesto another
person who has not been chosen by the people in accordance with Article I, Section
2, Clause 1 of the Constitution and the “vacancies clause” of Article |, Section 2,
Clause 4. Would a person not chosen as prescribed in the Constitution be
improperly exercising legid ative power? Would aHouserul e vesting such authority

2 Tiefer Prepared Statement, p. 45.

21 See also AEI Continuity of Congress website, Proposed Statutory and Rules Changes —
Alton Frye, “Maintaining Continuity in the House of Representatives: An Urgent Solution
toan Urgent Problem,” at [ http://www.continuityofgovernment.org/pdfs/proposal frye.htm],
visited Apr. 16, 2004.

2 Thomas S. Foley and Newt Gingrich, “If Congress Were Attacked,” Washington Post,
March 17, 2002, p. B9.

% Ben Pershing and Susan Crabtree, “Many Members Wary of Changing Constitution to
Allow Appointments to House After Crisis,” Roll Call, Mar. 21, 2002, p. 28.

2 U.S. Congt. art. |, § 2, cl. 1: “The House of Representatives shall be composed of
Members chosen every second year by the People of the several states.”
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in such person be in conflict with the U.S. Congtitution? Would anyone have
standing to challengetherule(i.e., would therebeinjury to anyone) until therulewas
actually implemented?

108" Congress

Both houses of Congress have taken some stepsin the 108" Congress to help
ensure continued operations in the event of a catastrophe. In the House,
Representatives Christopher Cox and Martin Frost, among others, submitted
suggestions for changes in House Rules to minimize the threat to Congress's
continuity posed by emergencies. Some of these suggestionswere incorporated into
H.Res. 5, agreed to January 7, 2003, adopting the Rules of the House for the 108"
Congress.

New rule language directs the Speaker to designate in writing a number of
Members who would serve (in the order listed) as Speaker pro tempore in the event
of the Speaker’ sdeath or disability, until asuccessor Speaker or Speaker protempore
could be elected by the House. The new rule does not specify a minimum or
maximum number of Members to be so designated. Other rules changes authorize
the Speaker to recess the House at any time if he or sheisinformed of an imminent
threat to Members' safety, and codifies in the rules the established House practice
that a quorum is amagjority of the members elected, sworn, and living.

In addition, both houses agreed to H.Con.Res. 1, which would allow designees
of the Speaker and the Senate magjority leader to call Congress into session in the
event of the death or disability of either leader.

At the President’ s State of the Union Address, one cabinet member traditionally
does not attend in order to safeguard the line of presidential succession. For what
appearsto bethefirst time, severa Members of Congress did not attend the January
28, 2003 address to safeguard the continuity of Congress: Senator Ted Stevens, the
President pro tempore, SenatorsEvan Bayh and Peter Fitzgerald, and Representative
Roy Blunt, the House majority whip.

A number of proposed constitutional amendments as well as legidative
proposals directed at congressional continuity issues have been introduced in the
108™ Congress.

%« [W]erethe House to create members not ‘ chosen every second year by the people of
the severa states,” and bestow upon them full voting privileges, such an action, whether or
not pursuant to House rules, would be blatantly unconstitutional.” Michel v. Anderson,
supra at 627. For eaboration on this point and for additional issues, see Don
Wolfensberger, “ Naming Successors Would Violate ‘ People sHouse,” Roll Call, April 15,
2002, p. 10.
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Proposed Constitutional Amendments

Asof thiswriting, six proposal sto amend the Constitution to providefor filling
vacancies in the event of the catastrophic loss of Members have been introduced
during the 108" Congress. Five were introduced in the House, and one was
introduced in the Senate.

H.J.Res. 77 and H.J.Res. 83. Representative Brian Baird has proposed two
constitutional amendments— H.J.Res. 77 and H.J.Res. 83 — that would allow each
“chief executive of State” (i.e., the governor or other executive authority, as
appropriate) to temporarily appoint anindividual fromalist of at |east two successors
pre-designated by the Member to take the Member’s place if the Member dies or
becomesincapacitated. Theresolutionswereintroduced on November 19, 2003, and
December 8, 2003, respectively. Under both proposals, the Representative-elect
would present the list of successorsto the chief executive of state prior to taking the
oath of office.® Thereafter, if a majority of the whole membership of the House
could not carry out its duties because of death or incapacity, or if the House adopted
aresolution declaring the existence of extraordinary circumstances, which “threaten
theability of the Houseto represent theinterests of the people,” the” chief executives
of State” would appoint replacement Members within seven days after the deaths or
disabilities had been certified. An appointee would serve until the incapacitated
Member he or she was replacing regained ability to serve, or until a special election
was held to fill the seat.

Both H.JRes. 77 and H.J.Res. 83 would authorize Congress to enact
“appropriate legislation” to enforce them. They differ dlightly in the language
prescribing the means for determining whether a Member is dead or incapacitated.
The broader of the two measures — H.J.Res. 83 — provides that Congress may by
law establish the criteriafor determining whether aMember of the House or Senate
isdead or incapacitated. H.J.Res. 77 would alow for “the adoption of rules by the
House of Representativesto determine whether aMember isdead or incapacitated.”
Note, however, that the provision for enforcement through “ appropriate legislation”
could apply to the establishment of such criteria. Consequently, H.J.Res. 77 and
H.J.Res. 83 are similar, and both were referred to the House Committee on the
Judiciary.

On March 23, 2004, Representative Brian Baird introduced a special rule that
would provide for consideration of H.J.Res. 83. The rule — H.Res. 572 — was
referred to the House Committee on Rules. On April 20, 2004, Representative Baird
initiated adischarge petition in an attempt to discharge the Committee on Rulesfrom
consideration of H.Res. 572.%" Asof May 21, 2004, 85 of the 218 signatures needed
to discharge the Rules Committee from consideration of H.Res. 572 and bring it to
the House floor had been attained. Representative Baird has argued that the House
should consider amending the Constitution and enacting legislation to address the

% After taking the oath of office, the Member may revise the list at any time during the
Congress.

2" See: U.S. House of Representatives, “ Discharge Petition 0007, 108" Cong., 2™ sess., Apr.
20, 2004 at [http://clerk.house.gov/108/Icr/pd/petitions/Dis7.htm], visited May 26, 2004.
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continuity issue. On April 22, 2004, during debate on H.R. 2844% (expedited special
electionshill), House Judiciary Committee Chairman James Sensenbrenner indicated
that arrangements would be made for the House to vote on H.J.Res. 83, although he
personally opposed the measure.”® Speaker Hastert |ater announced his support for
having such afloor vote, although he too opposed the constitutional amendment. On
May 5, 2004, the Committee on the Judiciary reported H.J.Res. 83 “adversely” (by
avoteof 17 to 12).

A specia rule— H.Res. 657 — providing for the consideration of H.J.Res. 83
was reported (H.Rept. 108-519) from the House Rules Committee on June 2, 2004.
That same day, the House adopted H.Res. 657 by a vote of 211-200. The rule
provided for 90 minutes of debate timein the House, equally divided and controlled
by the chairman and ranking minority member of the Judiciary Committee, with no
amendments permitted and one motion to recommit. The motion to recommit
offered by Representative L of gren would have required that the Judiciary Committee
hold hearings on the subject. The motion to recommit was defeated 195-215. The
House rejected H.J.Res. 83 by a vote of 63-353 (the two-thirds needed for passage
of aconstitutional amendment not having been attained).

H.J.Res. 89. OnMarch 11, 2004, Representative John Larson of Connecticut
introduced H.J.Res. 89, a constitutional amendment that would permit temporary
appointees to be chosen by the affected state legislatures or the chief executives of
state. H.J.Res. 89 would allow fewer than a majority of the House to adopt a
resolution declaring that a vacancy existed in the majority of the seatsin the House.
The legislature of each affected state would have five calendar days from the day
after the House adopted such resolution to convene a special session for appointing
individuals to temporarily fill the vacancies. The state legislature would then be
required to appoint anindividual tofill each vacancy withinthree calendar daysfrom
the date the legislature convened in special session. If the state legislature did not
convenethespecial session or makethe appointmentswithin thetime prescribed, the
chief executive of state would appoint individualsto fill the vacancies. Appointees
would be required to meet the constitutional qualifications for service as House
Members and would be required to be members of the same political party as their
predecessors. Further, appointeeswould serveuntil special electionswereheldtofill
the House vacancies, but they would be prohibited from being candidatesfor election
to the House during their temporary service. In addition, H.J.Res. 89 would
empower Congress “by law to specify circumstances constituting when a vacancy
happens in the Representation from any State in the House and to address the
incapacity of Members of the House of Representatives.” As such, the proposal
would empower Congressto enact legislation addressing theissue of incapacitation.

H.J.Res. 90. Also, on March 11, 2004, Representative Zoe Lofgren
introduced H.J.Res. 90, a proposed constitutional amendment that would permit
Congressto enact legislation providing for the appointment of temporary Members

2 For further detail, see discussion on H.R. 2844 under the heading “ L egisl ative Proposal s’
in this report.

2 Rep. James F. Sensennbrenner, Jr., remarks in the House during debate on H.R. 2844,
Congressional Record, daily edition, vol. 150, Apr. 22, 2004, p. 2319.
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of the House to serve during any period in which 30% or more of the House seatsare
vacant because of death or resignation.

H.J.Res. 92. OnApril 2, 2004, Representative Dana Rohrabacher introduced
H.J.Res. 92, a proposed constitutional amendment that would authorize candidates
in the general election for the House and Senate to publicly designate not fewer than
three and not more than five potential temporary successors (i.e., “Acting
Representatives or Acting Senators”).

S.J.Res. 23. Senator John Cornyn proposed another constitutional
amendment — S.J.Res.23 — on November 5, 2003. It would authorize Congress
to enact law(s) providing procedures to address the death or inability of
Representatives to serve and the inability of Senators to serve,® if one-fourth of
either house werekilled or incapacitated. Congresswould declare who would serve
in place of the deceased and incapacitated Members until the disabled Members
regained ability to serve or new Members were elected. Procedures established
would bein effect for 120 days, but that time frame could be extended (for additional
120-day periods) if one-fourth of the seats in either house remained vacant or
occupied by incapacitated Members. (Seeaso “S. 1820,” below).

Legislative Proposals

S. 1820. A hill, S. 1820, introduced by Senator John Cornyn on November 5,
2003, would authorize the states to take emergency action to fill vacant seats of
Membersor replaceincapacitated Membersif 25% of the House or Senate were dead
or incapacitated. The emergency procedures would be triggered through two
mechanisms. The Speaker and the House Minority Leader, or their designees, could
jointly declare that one-fourth of the House Members had been killed or
incapacitated. Alternatively, state governors could individually certify that one or
more of the state’ s congressional delegation had been killed or incapacitated and the
President of the United States had declared that he had received a sufficient number
of certificationsfrom state governorsto determine that one-fourth of the Senatorsor
Representatives had been killed or incapacitated.

The Cornyn bill would authorize the states to enact legislation providing for
filling House vacanciesby special el ection or by appointment by thegovernor or state
legislature, by appointment from a list of potential successors submitted by the
incumbent Member, or by such other procedures as the state legislature determines
to be appropriate. Under each of the latter three options, a subsequent special
election would berequired. With regard to Senate vacancies, the bill would provide
for appointment by the governor or legislature of the state, appointment from alist
of successors submitted by the incumbent Senator, or such other procedures as the
state determines. The Cornyn bill does not appear to contemplate the holding of
special electionsto fill aSenate vacancy, although Oregon, Wisconsin, and, in some

% The 17" Amendment of the Constitution already provides for special elections or
appointments (as determined by each state) to fill vacant Senate seats, but no provisionis
made for de facto vacancies due to the inability of Senatorsto serve.
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circumstances, Oklahoma require special elections to fill vacancies. The proposal
was referred to the Senate Committee on Rules and Administration.

Another Cornyn measure, S. 2031, introduced January 27, 2004, would address
only theissue of senatorial incapacity. Under procedures setinthebill, if the Senate
findsitself without a quorum, the majority and minority leaders (or their designees)
may jointly announce their finding that the absence of a quorum was caused by the
inability of Senators to discharge the powers and duties of the office. Inthat event,
procedures that the bill authorizes states to enact into law would be triggered,
permitting the replacement of Senators unable to serve.

H.R. 2844. Themost extensiveactioninthe Househasoccurred on H.R. 2844,
a bill introduced by Representative James Sensenbrenner on July 24, 2003, and
referred to the Committee on House Administration and, sequentialy, to the
Committee on the Judiciary. The bill would set a timetable for expedited special
elections in the event of a catastrophic loss of membership in the House of
Representatives. The House Administration Committee held hearings on the bill on
September 24, 2003, receiving testimony from five Members of Congress, various
state el ection officials, and expert witnessesfrom the Woodrow Wilson International
Center for Scholars, the BrookingsInstitution, and the American Enterprise Institute.

At the House Administration Committee markup on November 19, 2003, the
committee agreed to an amendment in the nature of a substitute offered by
Representative Robert Ney, the committee chairman. Most significantly, the Ney
amendment lengthened the timetable for holding special e ections from the 21-day
schedule set in the bill asintroduced to 45 days. The measure was reported by a4-3
vote. Thereport of thecommittee (H.Rept. 108-404, part 1) wasissued on December
8, 2003. The Committee on the Judiciary held no separate hearings on the measure,
relying on testimony it received on proposed constitutional amendmentsin the 107
Congress and testimony taken by the Cox-Frost task force.®* The Committee
reported the measure on January 21, 2004, and the report (H.Rept. 108-404, part 2)
was filed on January 28, 2004. On April 22, 2004, the House passed H.R. 2844, by
avote of 306 to 97. The measure has been placed on the Senate calendar, pending
further Senate action on Senate measures on this subject.

3 The Cox-Frost task force refersto abipartisan House panel that was created in the spring
of 2002, to study the continuity issue. The group is headed by Rep. Christopher Cox, chair
of the Republican Policy Committeeand Rep. Martin Frost, chair of the Democratic Caucus.
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Hearings

Hearings on the issue of continuity of Congress have been held in the House*
and in the Senate.® Scholars, former and current Members of Congress, election
officials, and other political observers have offered their ideas and opinions in
support of or in opposition to the various options that have been proposed.

Activity Outside Congress

In June of 2003, a privately funded group, the Continuity of Government
Commission (the Commission),* published a report on the continuity of Congress.
In the report, the Commission recommended the adoption of a constitutional
amendment giving Congress the authority to provide by law for temporary
appointments to fill House vacancies resulting from a catastrophic attack, and to
temporarily fill House and Senate seats held by incapacitated Members.* Anoutside
group whose position iscounter to the Commission’ swascreated in June 2003. That
group — the Coalition to Preserve an Elected Congress (CPEC) — is coordinating
a campaign against the Commission’s proposal and any other such proposed
constitutional amendmentsthat it viewsas removing the peopl € sconstitutional right
to elect their Members of Congress.®* As part of its efforts, CPEC is spearheading

%2 U.S. Congress, House, Committee on House Administration, Hearing on the Continuity
of Congress. Special Elections in Extraordinary Circumstances, hearing, 108" Cong., 1%
sess., Sept. 24, 2003 (Washington: GPO, 2003), 147 pp; and U.S. Congress, House,
Committee on House Administration, Mark-Up of H.R. 2844, the Continuity in
Representation Act of 2003, hearing on H.R. 2844, 108" Cong., 1% sess., Nov. 19, 2003
(Washington: GPO, 2004), 25 pp.

® Transcripts of the following hearings held by the Senate Committee on the Judiciary on
Sept. 9, 2003 and Jan. 27, 2004, have not yet been printed: U.S. Congress, Senate,
Committee on the Judiciary, Ensuring the Continuity of the United State Government: The
Congress, hearing, 108" Cong., 1% sess., Sept. 9, 2003; and U.S. Congress, Senate,
Committee on the Judiciary, Ensuring the Continuity of the United Sates Government: A
Proposed Constitutional Amendment to Guarantee a Functioning Congress, hearing, 108"
Cong., 2" sess,, Jan. 27, 2004. Testimony of witnesses appearing before the Senate
Judiciary Committee is available online from the committee’ s website at [http://judiciary
.senate.gov/hearing.cfm?d=909] and [http://judiciary.senate.gov/hearing.cfm?id=1022],
visited Mar. 31, 2004.

% Organized in the fall of 2002, the Commission is a joint project of the American
Enterprise Institute (AEI) and the Brookings Institution. It is funded by the Carnegie,
Hewlett, Packard, and MacArthur Foundations. “ Thecentral issue that the commission will
address is how Congress could function if a large number of members were killed or
incapacitated.” American Enterprise Institute (AEI), Continuity of Government
Commission, [http://www.aei.org/research/projectID.16/project.asp], visited March 15,
2004.

% Continuity on Government Commission, “Summary of Central Recommendation,” inits
Preserving Our Institutions, First Report of the Continuity of Government Commission,
May 2003 (Washington: American Enterprise Institute, 2003), p. 58.

% For further details, see Coalition to Preserve an Elected Congress at
(continued...)
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a petition drive, asking individuals and organizations to endorse its “ Resolution to
Preserve an Elected Congress.”’

107" Congress

During the 107" Congress, Representative Brian Baird introduced a
constitutional anendment that would have authorized governors to appoint persons
temporarily to take the place of Representatives who had died or become
incapacitated whenever 25% or more of Representativeswereunableto performtheir
duties. Appointeesgenerally would have been allowed to serve 90 days or less until
aspecia election washeld. Each specia election would have been held at any time
during the 90-day period beginning on the date of theindividual’ s appointment. The
proposal, H.J.Res. 67, provided (in part) that:

If at any time 25 percent or more of the members of the House of Representatives
areunableto carry out their duties because of death or incapacity, each Governor
of a State represented by a member who has died or become incapacitated shall
appoint an otherwise qualified individual to take the place of the member assoon
aspracticable (but in no event later than seven days) after the member’ s death or
incapacity has been certified.

H.J.Res. 67 wasintroduced on October 10, 2001, and referred to the House Judiciary
Committee. The House Subcommittee on the Constitution a held hearing on
February 28, 2002.%® No further action onthe measurewastaken. Theresolution had
86 cosponsors.

On December 20, 2001, Senator Arlen Specter introduced a similar proposal,
SJRes. 30. It would have provided for the appointment of temporary
Representatives by governors if 50% or more of Representatives died or were
incapacitated. Further, it would have required that the appointee be of the same
political party asthe Member who had died or wasincapacitated. The measure was
referred to the Senate Committee on the Judiciary, Subcommittee on Constitution.
No further action was taken on the proposal .*°

% (...continued)
[http://www.electcongress.org], visited Apr. 16, 2004.

3" See Codlition to Preserve an Elected Congress, Protect Your Right to Elect Your Own
Congress; “Sgn the Resolution to Preserve an Elected Congress,” [http://
www.€el ectcongress.org/cgi_bin/resolution/Resolution.html], visited Apr. 16, 2004.

% U.S. Congress, House Committee on the Judiciary, Subcommittee on the Constitution,
Temporary Filling of House of Representatives Vacancies During National Emergencies,
hearing on H.J.Res. 67, 107" Cong., 2™ sess., Feb. 28, 2002 (Washington: GPO, 2002), 78
pp. Also, hearingtranscriptisavailableonlineat U.S. House of Representatives, Committee
on the Judiciary, Subcommittee on the Constitution, Hearings and Markups, [http://
www.house.gov/judiciary/constitution.htm], visited May 26, 2004.

% While the hearings held by the House Subcommittee on the Constitution in February
2002, focused on H.J.Res. 67 some of the provisions and concepts in S.J.Res. 30 and in
(continued...)
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A third proposed constitutional amendment, H.J.Res. 77, would have authorized
Congressby law to providefor thetemporary appoi ntment of Representativesif 30%
or more of House seats became vacant because of death or resignation. The proposal,
which was introduced by Representative Zoe Lofgren on December 5, 2001, was
referred to the House Committee on the Judiciary, Subcommitteeon the Constitution.
No further action was taken on the measure.

Conclusion

In the aftermath of the September 11, 2001 terrorist attacks, there is
considerable support among some current and former Members of Congress,
scholars, and other political observers for devising additional ways of ensuring
effective and representative operations of the House in time of national emergency.
There appears to be little consensus, however, on precisely how to accomplish that
goal. The need to maintain the continuity of Congress without sacrificing a House
kept close to the people argues for a deliberate consideration of the issues in
guestion. A number of relevant factors, including time constraints, constitutional and
legal issues, procedural questions, and election processes will likely be considered
in conjunction with the various proposals offered.

% (...continued)
H.J.Res. 77 were discussed by some of the witnesses who testified.
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Summary Table, 108" Congress ?

Table 1. Selected Proposals for Filling House Vacancies in Time of National Emergency:

Proposal Type M eans of filling vacancies Cause Vacancy trigger Term limit® Timeto fill vacancies
Rep. Baird® Congtitutional | “Chief executive of State’ death or incapacity | “majority of the whole .- not later than seven days
(H.J.Res. 77) amendment would appoint temporary membership of the after Member’s death or
replacements from list of pre- House” or if House incapacity has been
designated successors adopts a resolution certified
declaring extraordinary
circumstances exist
Rep. Baird® Congtitutional | “Chief executive of State’ death or incapacity | “majority of the whole ---b not later than seven days
(H.J.Res. 83) amendment would appoint temporary membership of the after Member’s death or
replacements from list of pre- House” or if House incapacity has been
designated successors adopts a resolution certified
declaring extraordinary
circumstances exist
Sen. Cornyn © Congtitutional | Congress would enact federal death or inability one-fourth of the .- ---
(SJRes. 23) amendment legislation to establish of Representatives, | Members of either the
procedures for determining the | inability of House or Senate
inability of Senators or Senators
Representatives to serve, or the
deaths of Representatives, with
Congress by law declaring who
serves in the vacant seats.
Sen. Cornyr/Lott ¢ Federal statute | Each state would enact and death or incapacity | one-fourth of the ---d ---d

(S. 1820)

implement laws for filling
vacancies and redressing
incapacitiesin its congressional
delegation'

of Representatives
or Senators

Members of the House or
Senate
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Proposal Type M eans of filling vacancies Cause Vacancy trigger Term limit® Timeto fill vacancies
Rep. Larson® Condtitutional | State legislatures would --- upon adoption of a until State legidatures must
(H.J.Res. 89) amendment appoint temporary resolution by a smaller electionis convene a specia session
replacements; if state number than amajority of | held to fill and appoint within 5
legislatures do not appoint the House that avacancy | original calendar days after the
within specified time frame, exists in the majority of vacancy © date the House adopts the
the “chief executives of State” the number of House resolution; if state
would make appointments seats legidatures do not
appoint within 3 calendar
days after convening
special session, the chief
executives of State shall
appointment individuals
Rep. Lofgren Congtitutional | Congress would enact federal death or “30% or more of the seats | six months ---
(H.J.Res. 90) amendment law to provide for temporary resignation of the House” or until
appointments Member is
elected,
whichever
occursfirst
Rep. Rohrabacher Congtitutional | Each candidate for general Death or inability Upon written declaration | until ---
(H.J.Res. 92)f amendment " election to the House or Senate | to discharge the of the Member or a Member's
would be authorized to appoint | powersand duties | majority of the potential written
in ranked order 3to 5 potential | of the office successors that the declaration
temporary successors not more | (appliesin Member isunable to that his or
than one year nor less than 60 emergency and discharge his or her her inability
days prior to the general non-emergency duties to serveno
election; if no such situations) longer exists
appointments are made, or if or for term
all successors are unable to of office for
serve the chief executive of which
state shall appoint | Member

was €l ected
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Proposal Type M eans of filling vacancies Cause Vacancy trigger Term limit® Timeto fill vacancies
Rep. Sensenbrenner Federal statute | Congress would enact federal “extraordinary under “extraordinary --- Not later than 45 days
(H.R. 2844)¢ law to require expedited special | circumstances” circumstances’ when after the Speaker of the
elections under extraordinary Speaker of the House House announces that
circumstances announces that vacancies vacancies exist 9
in the House exceed 100

2 This table summarizes information on the provisions of each proposal. For further information on each proposal see the corresponding section of this report.

® Neither of the two proposals introduced by Rep. Baird during the 108" Congress (H.J.Res. 77 and H.J.Res. 83) specify the length of time the appointee may serve; however, each
provides that “an individual appointed to take the place of a member of the House... shall serve until the member regains capacity or until another member is elected to fill the
vacancy resulting from the death or incapacity.”

¢ The Cornyn proposal (S.J.Res. 23) does not specify the length of time temporary successors may serve. It does however, provide that individuals replacing Members killed or
incapacitated “shall serve until the disability isremoved, or anew Member iselected.” Further, it providesthat “ Any procedures established pursuant to such alaw shall expire
not later than 120days after the death or inability of one-fourth of the House of Representatives or the Senate, but may be extended for additional 120-day period ....”

4The Cornyr/Lott proposal (S. 1820) and the Cornyn proposal (S.J.Res. 23) are a proposed constitutional amendment and i mplementing legisl ation (when combined called the Cornyn
Plan) which seek to provide for quickly reconstituting both houses in the event that multiple numbers of Members are killed or incapacitated.

¢ The Larson proposal (H.J.Res. 89) aso requires that the appointee be of the same political party asthe Member who previously held the seat. Further, H.J.Res. 89 provides that the
appointee “may not be a candidate in the next election for the House.” Procedures and requirements specified in the proposal apply only to vacancies existing as of the date of
the adoption of the resolution or to vacancies first occurring during the 20-day calendar period which begins on the date the resol ution (declaring vacancies exist in the majority
of House seats) is adopted. The proposal does not specify the length of time the appointee would serve; however, it provides that the appointee shall serve until an electionis
held to fill the original vacancy.

" The Rohrabacher proposal (H.J.Res. 92) would repeal provisions of the 17" Amendment which provide for governors temporary appointment of persons to fill Senate vacancies.
The measure authorizes candidates in the general election for the House and Senate to identify in a publicly available written declaration their successors, but does not require
them to do so. If no such declaration was made by a candidate who is elected, the chief executive of state is authorized the make the appointment. Also, note that the measure
would apply in emergency and non-emergency situations; as such, any number of vacancies (whether one or 100) would trigger it.

9 Asamended in Committee, the Sensenbrenner proposal (H.R. 2844) also providesthat if astateis scheduled to hold a general election within 75 days of the Speaker’ s announcement
of more than 100 vacancies, the state would not be required to schedule an expedited special election, thus allowing a 30-day extension to those states.

Key to Symbolsand Abbreviations: --- Unspecified; NA Not applicable
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Table 2. Selected Proposals for Filling House Vacancies in Time of National Emergency:
Summary Table, 107" Congress @

Proposal® Type M eans of filling vacancies Cause Vacancy trigger Term limit® Timeto fill vacancies
Rep. Baird Congtitutional | Governor would appoint “death or “25% or more of the 90 days no later than seven days
(H.J.Res. 67) amendment temporary replacements incapacity” Members of the House” after Member’s death or
incapacity
Sen. Specter Congtitutional | Governor would appoint “death or “50% or more of the 90 days no later than seven days
(S.J.Res. 30) amendment temporary replacements incapacity” Members of the House” after Member’ s death or
incapacity
Rep. Lofgren Congtitutional | Congress would enact federal “death or “30% or more of the seats | - - -¢ ---
(H.J.Res. 77) amendment law to provide for temporary resignation” of the House”
appointments
Glennon Congtitutional | Congress would enact federal “killed or “substantial number” ---® ---
(“Fill in the Blanks amendment law to provide for filling House | incapacitated”
Amendment”)® vacancies
Davidson Congtitutional | Congtitution would providethe | any vacancy “when a vacancy 90 days ---
(Senate vacancy procedure | amendment House a procedure similar to (whether thereis happens’'
counterpart)’ the Senate procedure for an emergency or
temporarily filling vacancies not) f
Wolfensberger Federal statute | Congress would enact federal “death,” “vacanciesin House NA no later than 60 days after
(Toamend2U.S.C., ch. 1, law to require expedited special | “resignation,” or exceed half the vacancy is declared
sec. 8)¢ elections under extraordinary “incapacity” authorized membership”
circumstances
Tiefer" House rules House would allow
(Emergency Appointeesto | change “emergency Delegates’ to have
Committee of the Whole€) arole in Committee of the

Whole
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Proposal® Type M eans of filling vacancies Cause Vacancy trigger Term limit® Timeto fill vacancies
Former Reps. Foley- House rules House would allow Members --- --- --- ---
Gingrich/Frye' (Interim change to pre-designate their “Interim
Successors) Successors’

@ This table summarizes information on the provisions of each proposal. For further information on each proposal see the corresponding section of this report.

P Of the eight measures listed in the table, three (H.J.Res. 67, S.J.Res. 30, and H.J.Res. 77) have been formally introduced on the House or Senate floor by Members of Congress (Rep.
Brian Baird, Sen. Arlen Specter, and Rep. Zoe Lofgren, respectively) as proposed constitutional amendments. The names and descriptions used to identify all other proposals
and the persons to whom they are attributed may vary, depending upon sources consulted.

¢ Term limit refers to the maximum length of time that the person filling the vacancy would be allowed to serve. In some instances a maximum is specified; in some instances no
maximum is set but the proposal provides that the person (e.g., interim appointee, interim designee) filling the vacancy isto serve temporarily, until a successor is elected.

9 Rep. Lofgren’s proposal (H.J.Res. 77) does not specify the length of time the appointee may serve; however, it provides that “any temporary member appointed pursuant to a law
enacted to carry out this article shall serve until amember is elected to fill the vacancy in accordance with the applicable laws regarding specia electionsin the State involved.”

¢ The Glennon proposal calls for amending the Constitution to empower Congress to enact laws regulating the filling of House vacancies if a substantial number of Membersiskilled
or incapacitated. Congress' s implementing statute could provide specifics on how the vacancies would be filled, hence the term “fill in the blanks amendment” (For text see
Continuity of Government website, Proposed Constitutional Amendments — Michael Glennon “[Proposed] Joint Resolution,” [http://www.continuityofgovernment.org/
pdfs/proposalglennon.htm], visited Apr. 16, 2004.)

" The Davidson proposal calls for amending the Constitution to provide the House a procedure similar to the Senate procedure for temporarily filling vacancies. Accordingly, state
legidlatures would be permitted to empower governors to appoint temporary replacements to the House (whenever vacancies happen) until special elections can be held. The
appointments would be limited to a maximum of 90 days and could be made in emergency and non-emergency situations. (For text see AEI Continuity of Congress website,
Proposed Constitutional Amendments— Michael Davidson, “[ Draft] Joint Resolution,” availableat [ http://mww.conti nuityofgovernment.org/pdfs/proposal davidson.htm], visited
Apr. 16, 2004.)

9 Among other things, the Wolfensberger proposal prescribesthe circumstances under which avacancy by death or resignation could be declared by either the governor or by the House,
and the circumstances under which the House may declare a vacancy by incapacity. For text see Continuity of Government Website, Proposed Statutory and Rules Changes —
Don Wolfensberger, “ Summary of Provisions of Statutory Alternative for Filling House V acancies Under Extraordinary Circumstances (Amending 2 U.S.C., ch.1, sec. 8),” Feb.
18, 2002, [http://www.continuityofgovernment.org/pdfs/proposalwolfensberger.htm], visited Apr. 16, 2004. See aso U.S. Congress, House Committee on the Judiciary,
Committee on the Judiciary Subcommittee on the Constitution, Temporary Filling of House of Representatives Vacancies During National Emergencies, hearings on H.J.Res.
67, 107" Cong., 2™ sess., Feb. 28, 2002, “Prepared Statement of M. Miller Baker,” p. 31-33. (In his statement, among other things, Mr. Miller Baker also supported enactment
of federal law to require expedited elections.)
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h See House Subcommittee on the Constitution, Temporary Filling of House Vacancies, hearing on H.J.Res. 67, “ Testimony and Prepared Statement of Charles Tiefer, Feb. 28, 2002,
pp. 41-46.

' For background and analysis of an approach offered by former Speakers Foley and Gingrich see “|f Congress Were Attacked,” Washington Post, Mar. 17, 2002, p. B10. For full text
of similar analysis offered by Alton Frye, see AEI Continuity of Congress Website, Proposed Statutory and Rules Changes — Alton Frye, “Maintaining Continuity in the House
of Representatives: An Urgent Solution to an Urgent Problem,” [http://www.aeipolitical corner.org/continuity.htm], visited June 14, 2002.

I Neither of the two proposals introduced by Rep. Baird during the 108" Congress (H.J.Res. 77 and H.J.Res. 83) specify the length of time the appointee may serve; however, each

providesthat “an individual appointed to take the place of amember of the House. . . shall serve until the member regains capacity or until another member is elected to fill the
vacancy resulting from the death or incapacity.”

Key to Symbolsand Abbreviations:
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