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Summary

With the recent legalization of same-sex marriage in Massachusetts, many have
guestioned how the legalization of such marriages at the state level may affect the
eigibility for and payment of federal Social Security benefits and private pensions.
Social Security benefitsarecurrently paidto the spousesof disabled, retired, or deceased
workersentitled to Social Security. However, under current law, same-sex spousesare
not eligible for Socia Security benefits because they are unable to meet the gender-
based definitions of “wife” and “husband” in the Social Security Act and the gender-
based definition of “marriage” established by the Defense of Marriage Act. Federal
employee pensions and private-sector pensions regulated by the Employee Retirement
Income Security Act (ERISA) are required to provide certain benefits to the spouse of
aparticipant in the event of the participant’ sdeath. Under the Defense of Marriage Act,
both federal pensions and private-sector pensions regulated by ERISA are required to
define aspouse only as*“a person of the opposite sex who isahusband or awife.” This
report will be updated as legidative activity warrants.

Social Security

Generally, Social Security benefits are payabl e to the spouses of retired, disabled, or
deceased workers covered by Social Security. Spousa benefits are intended for
individuals who are financially dependent on spouses who work in Social Security-
covered positions. Thespousal benefit isequal to 50% of theretired or disabled worker’s
benefit and 100% of the deceased worker’ s benefit.

! InGoodridgev. Department of Public Health, the M assachusetts Supreme Judicial Court ruled
that under the state constitution, same-sex coupleshavetheright tomarry. The court later advised
the statelegislature that civil unionswould not meet the requirementsof the Goodridge decision.
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The Social Security Act generally defersthe determination of whether amarriageis
validfor the purpose of qualifying for spousal or survivor benefitsto the state of residence
of theworker.? One might interpret this deferral to the state-level definition of marriage
as permitting asame-sex spouseto beeligiblefor Socia Security spousal benefitsif such
marriagesarelegal inthat state. However, the definitionsof “wife” and “husband” in the
Social Security Act rely on gender-specific pronouns. The Social Security Act definesa
person asthe“wife” of anindividual if she either (1) isthe mother of his son or daughter;
(2) ismarried to himfor at least ayear before filing for benefits; or (3) in the month prior
to her marriage to himwas entitled to (or if she had applied and been old enough would
have been entitled to) Social Security benefits as a spouse, widow, parent, or disabled
child.® Similarly, the act defines a person as the “ husband” of an individual if he either
(1) isthefather of her son or daughter; (2) ismarried to her for at least ayear beforefiling
for benefits; or 3) inthemonth prior to his marriageto her was entitled to Social Security
benefitsasaspouse, widow, parent or disabled child.* The Social Security Administration
(SSA) interprets this use of gender-specific pronouns as an indication that Congress did
not intend same-sex spouses or survivors to be eligible for Social Security benefits.®
Regardless of the SSA position, the Defense of Marriage Act of 1996 (DOMA, P.L. 104-
199) established thelegal definition of “marriage” asonly alegal union between oneman
and one woman as husband and wife, and defined a “spouse” as only a person of the
opposite sex who is a husband or wife when determining the meaning of any act of
Congress, ruling, regulation, or interpretation by federal agencies. The SSA must usethis
federal definition of marriage when interpreting the Social Security Act. Therefore, the
legalization of same-sex marriage at the state level has no effect in determining the
validity of marriage for Social Security purposes.®

Federal Employee Pensions

Federal employees with permanent appointments are eligible for retirement and
disability benefitsunder either the Civil Service Retirement System (CSRS) or the Federal
Employees Retirement System (FERS). All federal employees initially hired into
permanent federal employment on or after January 1, 1984 are covered by FERS.
Employees hired before January 1, 1984, are covered by CSRS unless they chose to
switch to FERS during open seasons held in 1987 and 1998. Both FERS and CSRS
provide survivor benefits for the spouse and dependent children of a deceased federal
employee or retiree.” Title 5 of the U.S. Code, which governs benefits under CSRS and

242 U.S.C.416(h).
242 U.S.C. 416(b).
442 U.S.C. 416(f).

> See Section GN 00305.005 of the SSA Program Operations Manual System, Paragraph B(5).
This manual is used by SSA employees to administer federal law, regulations, and rulings.

® Some have challenged the constitutionality of the Defense of MarriageAct. Thislegal question
is beyond the scope of this report. Readers interested in this issue should refer to CRS Report
RL 31994, Same-Sex Marriages. Legal Issues, by Alison M. Smith.

" For a description of survivor benefits provided under CSRS and FERS, see CRS Report
RS21029, Survivor Benefitsfor Familiesof Civilian Federal Employeesand Retirees, by Patrick
(continued...)
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FERS, definestheterm*® spouse” without referenceto theindividual’ sgender. Title5does
not define the word “marriage”; however, the Code of Federal Regulations defines
“marriage’ for purposes of determining eligibility for federal retirement benefits under
Title5 as“amarriagerecognized in law or equity under the whole law of thejurisdiction
withthemost significant interest in the marital status of the employee, member, or retiree
unless the law of that jurisdiction is contrary to the public policy of the United States.”®

Because federa employee retirement benefits under both CSRS and FERS are
subject to the statutory interpretation required by the Defense of Marriage Act, in
determining eligibility for survivor or dependant benefits under CSRS or FERS, “the
word ‘spouse’ refers only to a person of the opposite sex who is a husband or awife.”®

Private-Sector Pensions

Employersin the private sector are not required to offer pension benefits, but those
that do must comply with the Empl oyee Retirement Income Security Act (ERISA, P.L. 93-
406). Section 514(a) of ERISA providesthat the law preempts all state laws relating to
employee benefitsthat are covered by ERISA.*° Employer-sponsored pension plansalso
must comply with the relevant provisions of the Internal Revenue Code (IRC) in order to
qualify for the preferential tax treatment granted to qualified pension plans.** Under the
IRC, atax-qualified defined-benefit pension must provide a married participant with a
qualified pre-retirement survivor annuity (QPSA) whileworking and aqualified joint and
survivor annuity (QJSA) at retirement.’? A married participant must obtain his or her
spouse’ s written approval either to waive a QJSA or a QPSA or to use a pension benefit
as security for a loan.® Defined-contribution plans, such as 8401(k) plans, pay the
account balance to the designated beneficiary if the participant dies. The employee’s
spouseistheautomatic beneficiary of theemployee’ saccount upon hisor her death unless
the employee has designated another beneficiary. The spouse’ s consent is not required
in order for a participant in a defined-contribution plan to designate another beneficiary
or beneficiariesin the event of the participant’s death.

In administering federal income taxes, the Internal Revenue Service (IRS) has
historically maintained that an individual is considered to be a“ spouse” if the applicable
state law recognizestherelationship asamarriage. If, for example, state law recognizes
common-law marriages as legal, an employer in that state will be required to recognize
an employee’ scommon-law spouse as hisor her legal spouse and IRSwill recognize the
marriage as valid. The IRS has never recognized same-sex marriages for income tax

7 (...continued)
J. Purcell.

8 See5 C.F.R. 8831.603 and 5 C.F.R. §843.102.
9 1U.SC.§7.
1029 U.S.C. §1144(a).

1 Employer contributionsto aqualified plan are a tax-deductible expense for the employer and
are not included in the income of the employee.

12 26 U.S.C. §401(a)(11) and §401(a)(17).
1326 U.S.C. 8417(a) and Treasury Regulation §1.401(a)-20, A-24, respectively.
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purposes, and the Defense of Marriage Act prohibitsit from doing so, regardless of any
statelaw. Moreover, while an employer may voluntarily extend benefitsto the same-sex
domestic partners of its employees, the DOMA supersedes state or local lawsthat would
requirean empl oyer to recognize asame-sex partner asan empl oyee’ sspousefor purposes
of administering employer-sponsored retirement plans.

Asnoted above, tax-qualified pension plansarerequired to provideaqualifiedjoint-
and-survivor annuity to amarried participant and spouse, unless both spouses declinethe
QJSA in writing. Because DOMA prohibits employers from recognizing same-sex
marriage for purposes of administering pension plans, aplan cannot require a participant
with a same-sex partner to take a QJSA asthe normal form of benefit, even if state law
recognizes the same-sex partner as a spouse, because federal law (DOMA) prohibits
federally regulated plans from recognizing a same-sex partner as a spouse.*

DOMA provides that, in interpreting any federal statute, ruling, or regulation —
including, for example, ERISA and the Internal Revenue Code — a spouse can only be
a person of the opposite sex who is a husband or wife. Consequently, a pension plan
cannot be required to recognize a same-sex spouse even if same-sex marriages are
permitted under state law.”® Some benefits specialists have suggested that because
Section 514(a) of ERISA preempts state lawsthat rel ate to employee benefits covered by
ERISA, ERISA would therefore preempt any state law requiring the plan to recognize
same-sex marriage for purposes of administering pension benefits. However, whether
ERISA aone would preempt state laws recognizing same-sex marriage is irrelevant
because DOMA prohibits recognition of same-sex spouses in the interpretation and
application of federal law.

Bills in the 108" Congress. Numerousbillshave been introduced in an attempt
to clarify the definition of marriage at the federal level. A number of House and Senate
resolutions(H.J.Res. 56, S.J.Res. 26, S.J.Res. 30, S.J.Res. 40) have been introduced that
propose establishing a constitutional amendment defining marriage as only aunion of a
man and awoman.*® On July 14, 2004, the Senate considered S.J.Res. 40 and voted on
arequired procedural motion. This motion failed on a vote of 48-50, which prevented
further consideration of S.J.Res. 40. One Senateresolution (S. Res. 275) seeksto affirm
the Defense of Marriage Act. A hill introduced by Representative Barney Frank, H.R.
2677, the" State Regulation of Marriageis Appropriate Act,” seeksto eliminate afederal
policy on the definition of marriage, essentially repealing the Defense of Marriage Act
(DOMA). Only onehill, H.R. 4701, the “Equal Accessto Social Security Act of 2004,”

4 A recent article suggests that because the IRC does not restrict who is considered to be a
“survivor,” aplan could requireasame-sex partner’ sconsent to name anyone el seasthereci pient
of a death benefit or contingent annuity, even though the plan could not require a retiring
participant with a same-sex partner to take a qualifying joint and survivor annuity instead of a
single-life annuity. See Neal S. Schelberg and Carrie L. Mitnick, “Same-Sex Marriage:
Implicationsfor Employee Benefit Plans,” Employee Benefits Journal, vol. 29, no. 2, June 2004.

> For example, because DOMA prohibits recognition of same-sex marriage, an employer could
not be required to comply with a qualified domestic relations order (QDRO) from a state court
in which aspouse in a same-sex marriage was named as an alternate payee of a pension benefit.

1 For more information, see CRS Report RL31994, Same-Sex Marriages. Legal Issues, by
Alison M. Smith.



CRS5

introduced on June 24, 2004, by Representative Nadler, would provide Socia Security
spousal and survivor benefits to same-sex individuals. However, this bill would make
eligibility contingent on apermanent partnership as well astraditional marriage, thereby
avoiding any legal issues regarding the gender-based definition of marriage.

H.R. 2426 (Frank) and S. 1252 (Dayton) would extend survivor benefits under
CSRSand FERSto thedomestic partners of eligiblefedera employees. Both billsdefine
the term “domestic partner” as “an adult person living with, but not married to, another
adult person in acommitted, intimate relationship.” The billswould require same-sex or
opposite-sex domestic partners to file an affidavit with the Office of Personnel
Management (OPM) stating that they meet the criteria of the bill.



