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Paleontological Resources Preservation Act: Proposal
for the Management and Protection of Fossil Resources
Located on Federal Lands

Summary

Approximately 30% of the land in the United States is under the control of
federal land managers. Much of this public land is rich in paleontological [fossil]
resources. Concern has been expressed over the management, conservation, and
protection of these resources.

There is no comprehensive statute or management policy for the protection or
management of fossils located on federal lands. Federal authority for the
management of such resources may be derived from a number of general statutes
relating to the protection of public properties. The applicability of some of these
statutes, such asthe Antiquities Act and the Archeol ogical ResourcesProtection Act,
isuncertain or limited. General authority for fossil protection also may be derived
from general criminal theft statutes dealing with the theft of government property and
from certain site-specific statutes. There may also be certain regulatory authority
which is provided by the statutes governing each agency’ s operations.

In May 2000, the Secretary of the Interior released a comprehensive report
concerning the management of fossilswhich arelocated on federal and Indian lands.
The report was prepared at the request of Congress and it is considered to be the
authoritative study of fossils on these lands. It has served as an impetus for federal
legislation. The report outlined seven principles for the effective management of
fossils which are located on federal land.

Legidativeactivity concerning the protection of fossilslocated on federal lands
has occurred in both the 107" and 108" Congresses. There have been two types of
legislation: one type deals with specific fossil resources at a particular location; the
other type provides comprehensive management and protection authority for fossils
located on federal lands. In the 108" Congress, the Senate passed S. 546, the
Paleontol ogical ResourcesPreservation Act. Thebill hasbeen referred to two House
committees. H.R. 2416, asimilar bill, has been introduced in the House. The two
bills provide a comprehensive approach to the management of fossils on federa
lands, providinguniform definitions, public programs, specific prohibitions, permit
procedures, and civil and criminal penalties. The billswould not modify the general
mining or reclamation laws, or apply to lands other than federal lands.
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Paleontological Resources Preservation Act:
Proposal for the Management and
Protection of Fossil Resources Located on
Federal Lands

Background and Introduction

At the present time, considerable interest — commercial, scholarly, and
legislative—surroundsfossil resources.” Thisinterest isheightening concern among
federal land managers, scholars, legislators, and the general public for the protection
and management of fossil resources on federal lands. Vast tracts of land under
federal management? are rich in fossil resources and some of these resources have
been, and are being, vandalized and/or stolen. With the growing interest in and
commercial value of paleontological resources, resources on federal lands are
increasingly jeopardized.®

! For the purposes of this report, the terms “fossil resources’ and “paleontological
resources’ areusedinterchangeably. “Paleontological” and* palentological” arealternative
spellings of the sameterm. The former spelling appearsto be the preferred spelling, andis
used in the text of this report. It is aso the spelling using in pending federal legidlation.
Examples of paleontological resources include the remains of organisms which have been
preserved by natural processesin the earth’s crust, such as the fossilized remains or traces
of plant and animal matter. Examples of such resources are available on the National Park
Service Paleontology Program website at [http://www2.nature.nps.gov
/geology/pal eontol ogy/pub/index.htm].

2See CRSReport RL 32393, Federal Land Management Agencies: Background onLandand
Resources Management, coordinated by (name redacted) (May 21, 2004)(cited to
afterward as “ CRS Report RL32393"). The federal government owns 672 million acres
(30%) of the nearly 2.3 billion acres of land in the United States. Four federal agencies
administer 628 million acres (94%) of this land: Bureau of Land Management has
jurisdiction over approximately 262 million acres (38.9%); Forest Service hasjurisdiction
over approximately 192 million acres (28.7%); Fish and Wildlife Service manages 95
million acres (14.2%); and National Park Service administers about 79 million acres of
federal land (11.8%)(plus 5.4 million acres of non-federal land), for atotal of 84.4 million
federal and nonfederal acres. (CRS Report RL32393 at 2).

3 See generally Fossils on Federal and Indian Lands, May 2000. Prepared at the request of
Congress by several consulting federal agencies: Fish and Wildlife Service, Forest Service,
National Park Service, Bureau of Land Management, Bureau of Reclamation, U.S.
Geological Survey, aswell asthe Smithsonian Institution. Thereport isavailable online at
[http://www.doi.gov./fossil/fosilreport.htm].
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There is somewhat limited statutory and regulatory authority for the protection
and management of fossil resources on federal lands. Protection and management
authorities and policiesvary significantly among federal |and management agencies
and other federal entities* Also, federal land managers have many other
management responsibilities, in addition to the protection of fossi| resources, and the
staff — law enforcement or paleontological — assigned to the management and
protection of fossil resources may be somewhat limited, or at times may be focused
on other land management issues.’

Caselaw on fossil protection is not well developed and is not necessarily
consistent and statutory authority is incomplete. There is no comprehensive
legidlation regulating federal fossil resources. As there is no comprehensive
management and/or protection legislation, the role of law enforcement personnel in
the protection of fossils may not be clearly defined.

Legidlation is currently pending in the 108" Congress which is intended to
improve the protection and management of paleontological resources on federal
lands. The proposed Paleontological Resources Preservation Act —S. 546° and H.R.
2416’ — addresses a number of significant protection and management issues. This
report examines these issues and provides some background on current laws,
regulations, and management practices.® The report is limited to issues associated
with the federal management of fossilslocated on federal land. It does not examine
any state or local regulation of fossil resources located on state or municipal lands,
and it does not consider the regulations, ownership, or control of fossil located on
private property. Nor does the report analyze the management of fossils located on
Indian lands. The report will be updated as circumstances warrant.

* Three of the “big four” land management agencies are located within the Department of
the Interior: Bureau of Land Management; Fish and Wildlife Service; and National Park
Service. Thefourth, the Forest Service, isin the Department of Agriculture. Other federal
entities which have some oversight/management of fossil resources are the Bureau of
Reclamation; U.S. Geological Survey; and Department of Defense. The Smithsonian
Institution, whilenot aland management entity, curatesalargefossil collection, muchwhich
came from federal lands.

® For example, afederal land manager may have to deal with such issues as the protection
and management of wildlife; the management and protection of mineral and other valuable
natural resources; the safety of visitors; the occurrence of natural disasters such as flood,
fire, and hurricane; and many other issues. Law enforcement staff in a national park may
haveto deal with such varied issuesas: 1) protection of archaeological, paleontological, and
other natural resources; 2) lost or injured visitors; 3) general law enforcement activitiessuch
as policing drunk driving, drug trafficking, and other illegal acts.

108" Cong., 1% Sess. (2003). Passed the Senate on July 17, 2003.
108" Cong., 1% Sess. (2003).

& This report does not consider fossil resources within the context of fossil energy issues.
The report does not examine in detail the cultural/historical/tourist interest in fossil
resources which visitors to federal lands may have.
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Current Authority Related to the Protection and
Management of Paleontological Resources Which
are Located on Federal Lands

Again, there is currently no comprehensive federal statute concerning the
regulation, management, and preservation of fossil resources on federal lands.’
Fossilsin several sites are regulated by site specific statutes'® and regulations,* but
the sites represent only afraction of the federal resources. Portions of some more
general laws may apply to fossil protection in limited circumstances, but coverage
here remains spotty at best. Some laws that may apply are cited and summarized
below. In addition, federal land management agency policies concerning fossil
resources vary considerably, which further complicates the management situation.

The Antiquities Act of 1906 (“Act”)* authorizes the President to declare
“objectsof historic or scientificinterest” located on landsowned or controlled by the
United States, to be national monuments. Although the statute makes no specific
referenceto fossils, national monuments have been created in order to protect fossil
resources.”®* When fossil resources are in a national monument managed by the
National Park Service (as most national monuments are), the relevant regulations,
penalties, and prohibitions applicable to the National Park System may be utilized
to manage and protect the fossils. Also, presidentia declarations aside, certain
statutes have created national monuments and have expressy protected fossil
resources located within them.™

Theact providescriminal penaltiesfor any person who removesor destroysany
“object of antiquity” without regard to which federal agency managesthelands.” A
person convicted under this provision may be fined not more than $500 or
imprisoned for a period of not more than ninety days, or both.*® Section 3 of the act:
1) authorizes the Secretaries of the Interior, Agriculture, and the Army to issue
permits for gathering objects of antiquity on lands under their jurisdictions, and 2)
allowsfor the gathering of such objects under apermit procedure and under specific

® Under most circumstances, thereis also no federal regulation of fossil resourceswhich are
located on private lands or on lands owned by the states or local government units.

10 See notes 13 and 14.

" For example, 36 C.F.R. § 261.2 defines “ paleontol ogical resource” within the context of
lands managed by the Forest Service; and 36 C.F.R. § 292.41 defines “paleontological
resources’ within the context of the Hell’s Canyon National Recreation Area.

2 Act of June 8, 1906, ch. 3060, 34 Stat, 225 (1906), codified at 16 U.S.C. §8 431 to 433.

13 Dinosaur Nationa Monument, Proc. No. 1313, Oct. 4, 1915, 39 Stat. 1752; Proc. No.
2290, July 14, 1938, 53 Stat. 2454; modified by P.L. 100-701, 102 Stat. 4641 (1988).

14 Agate Fossil Beds National Monument, Act of June 5, 1965, P.L. 89-33, 79 Stat. 123
(1965).

16 U.S.C. §433.
o]d.
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guidelines.” Regulations have been promul gated which dividejurisdiction over the
lands among the three Secretaries.’

However, despitethereferencesintheact to* objectsof scientificinterest,” and
the use of the act to proclaim national monuments to protect fossils, there is some
uncertainty how the act has been applied with respect to fossil resources themselves.
No enforcement actionsinvolving application of theact to theremoval or destruction
of fossil resources as an “object of antiquity” have been located. A court decision,
discussed below, has further lessened the effectiveness of the act to protect fossil
resources. Still, the act remains the only specific legislation with criminal sanctions
that may cover paleontological materials on federal lands.*

TheAr cheological and Historic Preservation Act of 1974% providesameans
for the survey, removal, protection, and preservation of certain resources or data
impacted by federally funded construction projects, including dam construction and
thealterationsof terrain.”* Thelegisation providesfor the* preservation of historical
and archeological data (including relics and specimens).”* These provisions are
applicable when afederal construction project or federally licensed project, activity,
or program may cause the loss or destruction of “significant scientific, prehistorical,
historical, or archaeological data.”? It isunclear whether these provisions apply to
fossil resources per se, or whether the fossil resources have to be connected with
other historical or archaeological data or resources. As the provisions are rather
broadly written, it could be argued that fossil resources might fit into either the
“significant scientific” or the" prehistorical” categories. Thestatutedoesnot provide
punitive measures for noncompliance. There appears to be no clear precedent in
applying the provisions of this legislation to fossil resources.

The Archaeological Resources Protection Act of 1979 (ARPA)? protects
against the unauthorized remova of archaeological objects located on federal or
Indian lands. However, paleontol ogical resources are specifically excluded fromthe
definition of “archaeological resources,” for the purposes of the ARPA’s coverage,
unless the fossil resources are specifically associated with an archaeological site.”®

716 U.S.C. §432.
43 C.F.R.§§3.1t03.17.

9 Sherry Hutt, Elwood W. Jones & Martin E. McAllister, Archeological Resources
Protection 22 (1992)(cited to afterward as “Hutt").

2P|, 93-291, 88 Stat. 174 (1974), codified at 16 U.S.C. 88 469 to 469c-2.

2 Thislegislation originated inthe Reservoir Salvage Act, P.L. 86-523, 74 Stat. 220 (1960),
which was subsequently expanded and amended as the Archaeological and Historic
Preservation Act of 1974.

216 U.S.C. § 469.

2 4. at § 469a-1(a).

2P|, 96-95, 93 Stat. 721 (1979), codified at 16 U.S.C. 88 470AA to 470mm.
2516 U.S.C. § 470bb.
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The Federal Cave Resour ces Protection Act (FCRPA)? may provide some
protection for paleontological resources within the context of a protected “cave
resource.” The FCRPA states that “the term ‘ cave resource’ includes any material
or substance occurring naturally in caves on Federal lands, such asanimal life, plant
life, paleontological deposits, sediments, minerals, speleogens, and spel eothems.”?’
FCRPA does not define the term “ pal eontol ogical deposits’ nor istheterm clarified
in regulations. At the same time, FCRPA provides a comprehensive statutory
framework for the management and protection of covered resources through 1)
management actions,”® 2) collection and removal of cave resourcesthrough a permit
process,” 3) alisting of prohibited acts and criminal penalties,* 4) civil penalties,*
and 5) authorization to establish a research program.*

The general criminal theft provisions of 18 U.S.C. § 641, which prohibit the
conversion, theft, sale, or disposal without authorization of anything of value
bel onging to the United States, may be applied to the unauthorized removal of fossils
from federal lands. The National Park Service's Natural Resources Reference
Manual 77 states:

These statutes [theft of government property law] were first
applied to stolen federal fossil resources in the mid-1990's.
With afew highly-publicized prosecutions, these statutes could
become effective at deterring future theft of fossilson NPS and
other federal lands.®

One who steals government property or receives stolen property knowing it to have
been stolen can be fined under Title 18, imprisoned up to ten years, or both. If the
value of the property does not exceed $1,000, the person may befined under Title 18,
imprisoned for not more than one year, or both.

It also may be possible for the United States to protect its fossil resources by
ingtituting a trespass action for the unauthorized use of its land and resources.
Certain federal statutes address specific types of trespass and provide for associated
penalties.® For example, 18 U.S.C. § 1863 providesfor afine of not morethan $500
or imprisonment for not more than six months or both for whoever “without lawful

% Pp.L.100-691, 102 Stat. 4546 (1988), codified at 16 U.S.C. §§ 4301 to 4310.
216 U.S.C. §432.

%16 U.S.C. §4303.

#d. § 4305.

¥ 1d. § 4306.

%! 1d. § 4307.

¥d. 8§ 4310.

% NPS Natural Resources Reference Manual, provided by Julia Brunner, NPS Geologic
Resources Division, Denver, CcC O. See
[http://www.nature.nps.gov/rm77pal eo/Authority.htm].

#18U.S.C. §8 1851 to 1863.
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authority or permission, goes upon any national-forest land which is closed to the
public pursuant to lawful regulation of the Secretary of Agriculture...” Other federal
statutes deal with trespass actions within specific national parks.®

However, thereisnot onegeneral federal statutedealingwith trespassto federal
property. The most significant source of federal authority to oppose trespass to its
property is that which the federal government enjoys as a property owner.*® At
common law, the unauthorized entry of the land of another is a trespass, and the
United States can stop trespasses on its lands.** The government could seek to
recover the value of the public property unlawfully appropriated. However, this
course of action does not seem to have been used in the context of the unauthorized
taking or use of fossil resources from federal lands. On some federal lands, such as
those managed by the Bureau of Land Management, certain state law also may
provide an alternative enforcement remedy.*®

Report of the Secretary of the Interior: Fossils on
Federal & Indian Lands

The Secretary of the Interior issued a report concerning the current collection,
storage, and preservation of fossilsin May 2000 pursuant to a request contained in
Senate Report 105-227 for the FY 1999 I nterior and Related Agencies Appropriations
Act.*® The agencies directed by the Senate to assist the Secretary in preparing the
report were the Bureau of Land Management, Bureau of Reclamation, and Bureau
of Indian Affairs, as well as the Smithsonian Institution. In addition, the U.S.
Geological Survey contributed to the report. This report is considered the
authoritative study and analysis of the issue.*

The federa entities recommended that federal fossil management would be
improved by a comprehensive approach for the protection and management of
pal eontol ogical resources. They further recommended that this approach be guided
by seven principles:

% For example, 16 U.S.C. § 91 (Mt. Rainier National Park); 16 U.S.C. § 122 (Crater Lake
National Park).

% United Sates v. West, 232 F.2d 694 (9" Cir. 1956), cert. denied 352 U.S. 834 (1956).
37 Shannon v. United States, 160 F.870 (9" Cir. 1908).

% A search of state laws where the BLM has land management responsibilities did not
disclose any specifically relevant state law concerning fossil resources. However, it is
possible that under certain circumstances, a state trespass or other fossil protection law
might be applicable. It iswell established, that as a property owner, the United States may
suein the states courts under state law to protect its property. Cotton v. United Sates, 52
U.S. (11 How.) 232 (1850).

3% See note 3.

“0 Telephone call between Douglas Weimer, CRS, and Greg McDonald, paleontological
program coordinator, NPS (March 22, 2004). See also S. Rep. No. 108-93, at 6 (2003).
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Principle 1: Fossils on Federal Lands are a Part of America’s Heritage.
Actions concerning fossils should reaffirm the current use of federa fossils for
scientific, education, and where appropriate, recreational values.*

Principe 2: Most Vertebrate Fossils are Rare. Actions regarding fossil
management should reaffirm the restriction on collecting vertebrate fossils to
qualified personnel. Fossils should remain in federal ownership in perpetuity.*

Principe 3: Some Invertebrate and Plant Fossilsare Rare. Actions regarding
fossil management should reaffirm mission-specific approaches to the management
of plant and invertebrate fossils.®

Principle4: Penaltiesfor Fossil Theft Should be Strengthened. Legidlativeand
administrative actions should penalize the theft of fossils from lands under federal
jurisdiction in such a way as to maximize the effectiveness of prosecutions and to
deter future thefts. In determining penalties, the value of the fossils themselves, as
well as any damage resulting from their illegal collection, are to be taken into
account. Strategies should emphasize education of federal managers, prosecutors,
law enforcement personnel, and the judiciary regarding the value of fossils and the
means and techniques for the appropriate protection of fossil resources.*

Principle 5: Effective Stewardship Requires Accurate Information. Actions
should recognize the need for accumulating and analyzing information about the
location of fossils, especially the important role of inventory in the effective
management of fossi| resources. Increased emphasison fossil inventory should take
into consideration regional approaches across agency lines and utilize modern
technology. In protecting fossil inventory, agencies could examine specific issues,
such as the impact of erosion on the loss of resources.®

Principle 6: Federal Fossil Collections Should be Preserved and Available for
Research and Public Education. Actions should affirm the importance of the
curation of scientifically valuable fossils as the property of the federal government,
but also allow for partnership with non-federal institutions. Approaches should
emphasize the use of modern technology to improve fossil curation and access.
There should be sharing of information among government agencies and private
businesses.*®

Principle 7: Federal Fossil Management Should Emphasize Opportunities for
Public Involvement. Actions should include an emphasis on public education and
involvement in the stewardship of fossil resources. Approaches should emphasize

“! Interior Report at 13-15 (page references are to the web version of the report).
“2|d. at pp.15-17.
“|d. at pp.17-18.
“|d. at pp. 18-19.
*|d. at pp. 19-21.
¢ |d. at pp. 21-24.
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the use of technology to increase the public education and awareness of the
importance and the benefit of fossil resources.*’

The report separately considered the management of fossils which are located
on Indian lands.”®

The report set out four management goals to safeguard the intellectual and
educational value of fossils and to promote their public benefits:*

¢ Thefirst management objectiveinvolvesfieldinventory, monitoring,
and protecting of fossils. Because of different levels of acreage,
staff, and fossil resources, aswell as different legidlative mandates,
federa land management agencies take somewhat different
approaches to performing inventories and monitoring the fossil
resources on land that they oversee. Consequently, only a few
national parks have completed comprehensive fossil resource
inventories.

e The second management object involves collection requirements.
Theprioritiesin collecting scientifically significant fossilsare based
on research and education. Where fossils are located is significant.
Agencies must also consider the impact of fossil collection on the
entire environment, taking into account such other factors as the
presence of endangered species and related cultural resources.

e The third management objective concerns the storage and
preservation of fossils. Fossils are placed in museums in order to
keep them safe, maintain their physical condition, keep the fossils
and the related information together, and make the fossils and their
context readily available for study and for present and future
educational and interpretative programs.

e Thefourthobjectiveof fossil management concernsthe management
of information. At the present time, there isno systematic approach
for sharing fossil related information among agencies. The report
recommended that there should beagreater opportunity to exchange
information involving fossi| resources.

“"1d. at 24-25.

“8 The Bureau of Indian Affairs' (BIA) authority to manage fossil resources located on
Indian lands is not mandated by statute and is limited. The federal government does not
have the same rights of ownership or control over Indian lands that it exercises over non-
Indianlands. TheBIA managesfossilsasatrust resource and islimited to approving leases
of Indianlandsor agreementsbetween Indian|andownersand third partiesfor theextraction
of fossils.

“ Interior Report at pp. 8-13 (page references are to the web version of report).
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Caselaw

Only afew reported casesdeal with fossil resourceslocated onfederal landsand
related issues, and they do not provide a consistent or a dispositive analysis of the
applicability of existing federal preservation laws to fossil resources. The few
reported cases tend to be subject- specific and may not have a broad applicability to
fossil protection issues. Many prosecutions for fossil theft are not published in the
legal case reporting system, so that it is difficult to develop a broad overview of
enforcement and legal analysis.

Perhaps the leading case illustrating the state of current law as an enforcement
tool is United Statesv. Diaz,> which dealt with the application of the Antiquities Act
(“Act”) inacriminal context. The Ninth Circuit found that the language of the act™
was unconstitutionally broad. The court noted that the act did not define such terms
as “ruin,” “monument,” or “object of antiquity.” The impact of this decision
effectively ended the use of the act as a means of prosecution for the theft and/or
destruction of archaeological objects located on federal lands throughout the Ninth
Circuit, which includes the states of Alaska, Arizona, California, Hawaii, Idaho,
Montana, Nevada, Oregon, and Washington.>> Whilethe case did not involve fossil
resources per se, the court’ sfindings probably ended the possible application of the
act to fossil resource protection and management in the above states. The court
determined that Congress had inadequately defined the term “object of antiquity,”
and that theterm could have*“ different meaningsto different people.”>® It also found
that the term “antiquity” not only referred to the age of an object, but also to a
ceremonial function of the object. Therefore, the court determined that the use of
undefined terms of uncommon usage in the act was fatally vague, and impeded the
statute’ s ability to provide adequate notice and resulted in a violation of the Due
Process Clause of the Constitution.>

%0 499 F.2d 113 (9" Cir. 1974).

*! The statute provides that “ Any person who shall appropriate, excavate, injure, or destroy
any historic or prehistoric ruin or monument, or any object of antiquity on lands owned or
controlled by the Government of the United States...” would be subject to criminal
prosecution and punishment.

%2 Jurists, law enforcement personnel, and legal commentators concur that the Diaz holding
effectively voided certain criminal penalty and enforcement portions of the Antiquities Act
in these states. The Diaz holding was also a contributing factor to the enactment of ARPA
in 1979, since the traditional protection provided by the Antiquities Act was no longer
availablein the Ninth Circuit. See Hultt at 23-27.

499 F.2d at 114.
*d.
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Summary of Pending Legislation

The 2000 Interior Report has served as an impetus for |egislation establishing
comprehensi ve management and protection requirements.> Thebill that hasreceived
the most attention in the 108" Congress is S. 546, the Paleontological Resources
Preservation Act. S. 546 passed the Senate and has been referred to the House
Resources and Agriculture Committee.® Following is a summary of the most
significant provisions of the legislation.

e Section 2 provides relevant definitions of terms, including “casual
collecting,” “Secretary,” “Federal lands,” “Indian lands,” “ State,”
and “paleontological resource.” The*casual collecting” definition
providesanoncommercial exception to allow therandom collection
of fossil materials from certain federal lands.

e Section 3 directs the Secretaries of Interior and Agriculture (“the
Secretaries’) to manage and protect paleontological resources on
federal land, and to develop plans for inventorying and monitoring
such resources. Section 4 directs the Secretaries to establish a
program to increase public awareness of paleontological resources.

e Section 5 prohibits an individual from collecting paleontological
resources from federal land without a permit. However, casual
collecting of common invertebrate and plant paleontological
resources for scientific, educational, and recreational uses, without
a permit, on certain federal lands is permitted under certain
circumstances. Resources collected from federal lands remain the
property of the United States.

e Section 6 requiresthat such resources and related information areto
be placed in an approved repository.

e Section 7 makes it a crime to: 1) excavate, remove, or alter a
paleontological resource located on federal lands, except in
compliance with this act; 2) exchange or receive such aresource, if
the person knew or should have known such resource to have been

% Inthe 107" Congress, two types of |egislation wereintroduced: 1) site specific legislation
to create a particular fossil preserve —H.R. 2385, 107" Cong., 1% Sess. (2002) enacted as
P.L. 107-346, 116 Stat. 2896 (2002); and 2) comprehensive legislation to manage, protect,
and preserve paleontological resources—H.R. 2974, 107" Cong., 1% Sess. (2002); S. 2727,
107" Cong., 2™ Sess. (2002).

% S, 546, 108" Cong., 1% Sess. (2003). Introduced by Sen. Akaka on March 6, 2003 and
referred to the Committee on Energy and Natural Resources. The Subcommittee on
National Parks held ahearing on June 10, 2003. The bill was reported out of committee on
July 11, 2003 (S.Rept. 108-93). It passed the Senate with an amendment by unanimous
consent on July 17, 2003. The bill wasreceived in the House on July 28, 2003 and referred
to the Committee on Resources and the Committee on Agriculture. No further action has
been taken.
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illegaly removed from federal lands, or 3) sell or purchase a
paleontological resource, if the person knew or should have known
such aresource to have been illegally removed from federal lands.

e Section 8 authorizes the assessment of civil penalties.

H.R. 2416,> is substantially similar to S. 546. The primary differences arethat
H.R. 2416:

e Contains a statement of findings and purposes;
e Setsout adifferent penalty schedule; and

e Contains specific provisionson rock collecting in National Forests.

Conclusion

Thepubliclandsof theUnited States possesssignificant paleontological [fossil]
resources. The federal government manages some 30% of the land in the United
States, and fossil management is only one of many federal land management
responsibilities.

Thereisno comprehensive statute or management policy for the protection and
management of fossilswhich arelocated on federal lands. Federal authority for the
management of such resources may be derived from anumber of statutesrelating to
the protection of public properties. The application of some of the statutes is
uncertain, and the usefulness of the Antiquities Act of 1906 (“Act”) is limited, in
light of the Diaz decision, which found the criminal penalty provisions of the act to
beunconstitutionally vague. Generally, the Archaeol ogical ResourcesProtection Act
of 1979 and the Native America Graves Protection and Repatriation Act are not
applicabletofossil resources. General authority for fossil protection may be derived
from general criminal theft statutesdealing with thetheft of government property and
from certain specific statutes, such as the Federal Cave Protection Act. There may
also be some regulatory authority provided by statutes governing each agency’'s
operations.

In May 2000, the Secretary of the Interior released a comprehensive report
concerning the management of fossilslocated onfederal and Indianlands. Thereport
was prepared at the request of Congress, and it is considered to be the authoritative

> Introduced by Rep. McGovern on June 11, 2003, and referred to the Committee on
Resources. On June 19, 2003, it was referred to the Subcommittee on Nationa Parks,
Recreation and Public Lands, the Subcommittee on Forests and Forest Health, and the
Subcommittee on Fisheries Conservation, Wildlife and Oceans. On June 19, 2003, the
Subcommitteeson Fisheriesand Forest held ajoint hearing. Also, onJune 11, 2003, the bill
was referred to the Agriculture Committee, and it was referred to the Subcommittee on
Department Operations, Oversight, Nutrition and Forestry on June 24, 2003. No further
action has been taken.
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source on federal fossils. It has served as an impetus for federal legislation. The
report outlined seven principles for the effective management of federal fossils.

There has been legidlative activity in both the 107" and 108" Congresses
concerning the protection of fossil resources located on federal lands. There have
been two types of legislation: one deals with specific fossil resources at a particular
location and the other provides comprehensive management and protection authority
for fossils located on federal lands. Inthe 108" Congress, the Senate passed S. 546,
the Paleontological Resources Preservation Act. The bill has been referred to two
House committees. H.R. 2415, asimilar bill, has been introduced inthe House. The
two bills provide acomprehensive approach to the management of fossilslocated on
by providing uniform definitions, public programs, specific prohibitions, permit
procedures, prohibitions, and civil and criminal penaties. The bills would not
modify the general mining or reclamation laws, or apply to lands other than federal
lands.
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