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Campaign Finance: Constitutional
and Legal Issues of Soft Money

SUMMARY

Prior to enactment of the Bipartisan
Campaign Reform Act of 2002 (BCRA), P.L.
107-155, the term “soft money” generally
referred to unregulated funds, perceived as
resulting from loopholes in the Federal Elec-
tion Campaign Act (FECA), 2 U.S.C. 88 431
et seq. Thegenera intent of BCRA, (effective
November 6, 2002), which amends FECA, is
to restrict the raising and spending of soft
money. This Issue Brief discusses constitu-
tional and legal issues surrounding two major
types of soft money that BCRA regulates:
political party soft money and soft money used
for issue advocacy communications. Corpo-
rate and labor union soft money, which FECA
exempts from regulation and is not addressed
by BCRA, is aso discussed.

Prior to BCRA, political party soft
money wasfundsrai sed by the national parties
from sources and in amounts that FECA
otherwise prohibited. Such funds were used
in part for overhead expenses and issue ads,
and then largely transferred to state and local
parties, in accordancewiththeapplicablestate
law, for grassroots and party building activity.
As aresult of BCRA, FECA now generally
prohibits national parties from raising or
spending soft money (i.e., fundsraised outside
the restrictions of FECA). In McConnéll v.
FEC, 124 S. Ct. 619 (2003), the U.S. Supreme
Court upheld the constitutionality of these
restrictions on party soft money.

Over thelast several election cycles, soft
money spent for issue advocacy communica

tions gained great popularity. Issue advocacy
typically occurs when a group, such as afor-
profit or non-profit corporation or labor union,
pays for an advertisement that could be inter-
preted to favor or disfavor certain candidates,
while also serving to inform the public about
apolicy issue. BCRA prohibits corporations
and unions from using treasury funds to fund
“electioneering communications,” defined as
broadcast, cable or satellite advertisements
that “refer to” a federal candidate, 60 days
before ageneral election and 30 days before a
primary, and regardless of the source of fund-
ing, requires disclosure of an ad’'s cost,
sponsor, and contributors. In McConnell v.
FEC, the U.S. Supreme Court upheld the
constitutionality of this regulation of “elec-
tioneering communications.”

Finally, soft money can be used to pay
for certain corporate and labor union activities
that are expressy exempt from FECA regula-
tion: (1) communications by acorporation di-
rected at stockholders, executive or adminis-
trative personnel and their families or by a
labor organization directed at itsmembersand
families, on any subject; (2) voter registration
and get-out-the-vote activities by a corpora-
tion, directed to its stockholders, executive or
administrative personnel and their families, or
by a labor organization to its members and
their families; and (3) the establishment and
administration of apolitical action committee
(PAC). Therecently enacted BCRA does not
address this type of soft money.
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MoOST RECENT DEVELOPMENTS

On January 3, 2005, the U.S. Court of Appeals for the Sixth Circuit ruled that federal
courts cannot intervene in an Ohio case regarding disclosure of funding for television issue
ads that attack judicial candidates during the 2000 €election, Citizens for a Srong Ohio v.
Marsh, (6th Cir., No. 04-3112). Citing the Younger doctrine, under which federal courts
cannot intervenein ongoing statelitigation, thethree-judge panel ruled that the constitutional
guestions raised by the litigation should be decided by the Ohio state courts.

On August 19, 2004, by a vote of 4 to 2, the Federal Election Commission (FEC)
adopted new regulations to regulate non-party political groups by requiring, under certain
circumstances, the use of federally regul ated hard money contributionsto pay for at | east half
of their expenses. The new rule, which will take effect in the 2006 election cycle, will
regulate certain organizations based on whether their communications soliciting
contributions indicate that “any portion of the funds received will be used to support or
opposethe election of aclearly identified federal candidate.” If such solicitationsare made,
the organization would be considered a politica committee and would therefore be subject
to FEC regulation. The FEC action wastaken in responseto recent criticism of the activities
by certain political organizationsfilingunder Section 527 of the Internal Revenue Code, also
known as 527s. (For text of the adopted new rule adopted, see Final Rules for Political
Committee Status, Draft Proposal, submitted by Commissioners Smith, Weintraub, and
Mason at [ http://www.fec.gov/agenda/agenda20040819.html].)

On December 10, 2003, in McConnell v. FEC, 124 S. Ct. 619 (2004), the most
comprehensive campaign finance ruling since Buckley v. Valeo in 1976, the U.S. Supreme
Court upheld against facial constitutiona challengeskey portionsof the Bipartisan Campaign
Reform Act of 2002 (BCRA), (P.L. 107-155, aso known asthe M cCain-Feingold or Shays-
Meehan campaign finance reform law). A 5to 4 mgjority of the Court upheld restrictions
on the raising and spending of previously unregulated political party soft money and a
prohibition on corporations and labor unions using treasury fundsto finance “ el ectioneering
communications,” requiring that such ads may only be paid for with corporate and labor
union political action committee (PAC) funds. The Court invalidated BCRA’ srequirement
that parties choose between making independent expenditures or coordinated expenditures
on behalf of a candidate and its prohibition on minors age 17 and under making campaign
contributions.

BACKGROUND AND ANALYSIS

Definitions of Hard and Soft Money in Federal Elections

Prior to enactment of the Bipartisan Campaign Reform Act of 2002 (BCRA), P.L. 107-
155, money for election related activities that was generally raised and spent outside of
federal regulation was known as* soft money” or non-federal funds. Soft money was raised
and spent in amanner that could affect federal elections, but was unregulated —and legal —
sinceit wasnot spent directly for or against specific federal candidates. Generally, theintent
of BCRA, which amends the Federal Election Campaign Act (FECA), 2 U.S.C. 88 431 et
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seg., and became effective on November 6, 2002, is to restrict the raising and spending of
soft money.

The term “hard money,” has typically been used to refer to funds raised and spent in
accordance with the limitations, prohibitions, and reporting requirements of the FECA. See
2U.S.C. 8844143, 441b(a). Unlike soft money, hard money may be used in connection with
afederal election. Under the FECA, hard money restrictions apply to contributions and
expenditures from any “person,” as defined to include, “an individual, partnership,
committee, association, corporation, labor organization, or any other organization or group
of persons, but does not include the Federal Government or any authority of the Federal
Government.” 2 U.S.C. §431(11).

ThisIssue Brief discusses constitutional and legal issues surrounding two major types
of soft money that BCRA regulates: political party soft money and soft money used for issue
advocacy. Corporate and labor union soft money, which FECA expressy exempts from
regulation and BCRA does not address, is also discussed.

Political Party Soft Money

Overview

Before the enactment of BCRA, political party soft money funds were raised by the
national parties from sources and in amounts that FECA otherwise prohibited. Such funds
were used in part for party overhead expenses and issue ads, and then largely transferred to
state and local parties, in accordance with the applicabl e state law, for grassroots and party
building activity. Sincethe 1979 FECA Amendments, certain grassroots, voter-registration,
get-out-the-vote, and generic party-building activities were exempt from FECA coverage.
2 U.S.C. § 431(9)(B)(viii),(ix). In addition, certain Federal Election Commission (FEC)
advisory opinions permitted soft money to be used for a portion of activities that promoted
both federal and state candidates. (See, e.g., AO 1978-10). Money raised and spent for these
activitieswasin large part unregulated and hence, was considered political party soft money.
As aresult of the BCRA amendments, the FECA now generally prohibits national party
committeesfrom raising or spending soft money by subjecting such fundsto the limitations,
prohibitions, and reporting requirements of FECA.

Supreme Court Upholds Restrictions on Political Party Soft Money:
McConnell v. FEC

Title | of BCRA prohibits national party committees and their agents from soliciting,
receiving, directing, or spending any soft money, 2 U.S.C. § 441i(a). In addition, Title |
prohibits state and local party committees from using soft money for activities that affect
federal elections; prohibits parties from soliciting for and donating funds to tax-exempt
organizations that spend money in connection with federal elections; prohibits federal
candidatesand officehol dersfrom recei ving, spending, or soliciting soft money in connection
with federal elections and restricts their ability to do so in connection with state and local
elections; and prevents circumvention of the restrictions on national, state, and local party
committees by prohibiting state and local candidates from raising and spending soft money
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to fund advertisements and other public communications that promote or attack federal
candidates, 2 U.S.C. 88 441i(b), (d), (e), (f).

In McConnell v. FEC, plaintiffs challenged Title | based on the First Amendment as
well asArt. 1, 84 of the U.S. Constitution, principles of federalism, and the equal protection
component of the Due Process Clause of the 14™ Amendment. The Supreme Court upheld
the congtitutionality of all provisionsin Title |, finding that its provisions satisfy the First
Amendment test applicableto limitson campaign contributions:. they are* closely drawn” to
effect the “sufficiently important interest” of preventing corruption and the appearance of
corruption. Rejecting plaintiff’s contention that the BCRA restrictions on campaign
contributions must be subject to strict scrutiny in evaluating the constitutionality of Titlel,
the Court applied the less rigorous standard of review —“closely drawn” scrutiny. Citing
its landmark 1976 decision, Buckley v. Valeo, and its progeny, the Court noted that it has
long subjected restrictions on campaign expenditures to closer scrutiny than limits on
contributions in view of the comparatively “marginal restriction upon the contributor’s
ability to engagein freecommunication” that contribution limitsentail. The Court observed
that its treatment of contribution limits is also warranted by the important interests that
underliesuchrestrictions, that is, preventing both actual corruptionthreatened by largedollar
contributions as well as the erosion of public confidence in the electoral process resulting
from the appearance of corruption. The Court determined that the lesser standard shows
“proper deferenceto Congress' ability to weigh competing constitutional interestsin an area
inwhichit enjoysparticular expertise.” Finally, the Court recognized that during itslengthy
consideration of BCRA, Congressproperly relied onitsauthority to regulatein thisarea, and
hence, considerations of stare decisis as well as respect for the legidative branch of
government provided additional “powerful reasons’ for adhering to the trestment of
contribution limits that the Court has consistently followed since 1976.

Soft Money Spent On Issue Advocacy

Overview

Over the last several election cycles, soft money spent for issue advocacy
communications gained great popularity. 1ssue advocacy communicationsare paid for by a
group, such asafor-profit or non-profit corporation or |abor organization, for advertisements
that could beinterpreted to favor or disfavor certain candidates, while also servingto inform
the public about a policy issue.

In Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme Court construed FECA’s
disclosure and reporting requirements, as well as its expenditure limitations, to apply only
to funds used for communications that contain express advocacy of the election or defeat of
a clearly identified candidate. Numerous lower courts have since interpreted Buckley to
stand for the proposition that communi cations must contain expressterms of advocacy, such
as “vote for” or “vote against,” in order for regulation of such communications to pass
constitutional muster under the First Amendment. Absent express advocacy, lower courts
have held, a communication is considered issue advocacy, which is protected by the First
Amendment and therefore many not be regul ated.
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Supreme Court Upholds Prohibition on Using Corporate and Labor
Union Treasury Funds to Finance Electioneering Communications:
McConnell v. FEC

Effectively overturning previous lower court rulings, the McConnell Court held that
neither the First Amendment nor Buckley prohibits BCRA' s regulation of “electioneering
communications,” even though electioneering communications, by definition, do not
necessarily contain express advocacy. The Court determined that when the Buckley Court
distinguished between express and issue advocacy it did so as a matter of statutory
interpretation, not constitutional command. Moreover, the Court announced that, by
narrowly reading the FECA provisions in Buckley to avoid problems of vagueness and
overbreadth, it “did not suggest that a statute that was neither vague nor overbroad would be
required to toethe sameexpressadvocacy line.” “[T]he presence or absence of magic words
cannot meaningfully distinguish electioneering speech from a true issue ad,” the Court
observed.

WhileTitlell prohibits corporations and labor unions from using their general treasury
funds for electioneering communications, the Court observed that they are still free to use
separate segregated funds (PACs) to run such ads. Therefore, the Court concluded that itis
erroneous to view this provision of BCRA as a*“complete ban” on expression rather than
simply aregulation. Further, the Court found that the regulation is not overbroad because
the “vast mgjority” of adsthat are broadcast within the el ectioneering communication time
period (60 days before a general election and 30 days before a primary) have an
el ectioneering purpose. The Court alsorejected plaintiffs assertion that the segregated fund
requirement for electioneering communicationsis underinclusive becauseit only appliesto
broadcast advertisements and not print or internet communications. Congressis permitted,
the Court determined, to take one step at atimeto addressthe problemsit identifies as acute.
With Title Il of BCRA, the Court observed, Congress chose to address the problem of
corporations and unions using soft money to finance a*“virtual torrent of televised election-
related ads’ in recent campaigns.

Inupholding BCRA'’ sextension of the prohibition on using treasury fundsfor financing
€l ectioneering communi cationsto non-profit corporations, the Court found that even though
the statute does not expressly exempt organizations meeting the criteria established in its
1986 decision in FEC v. Massachusetts Citizens for Life (MCFL), 479 U.S. 238 (1986), it
is an insufficient reason to invalidate the entire section. Since MCFL had been established
Supreme Court precedent for many years prior to enactment of BCRA, the Court assumed
that when Congressdrafted thissection of BCRA, it waswell awarethat thisprovision could
not validly apply to MCFL-type entities. In MCFL, the Supreme Court ruled that a
publication urging voters to vote for “pro-life” candidates, while aso identifying and
providing photographs of certain candidates who fit that description, could not be regarded
as a “mere discussion of public issues that by their nature raise the names of certain
politicians.” Instead, the Court found, the publication “in effect” provided adirectiveto the
reader to vote for the identified candidates and ergo, constituted express advocacy. Id. at
249-250.
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Issue Advocacy Distinguished from Independent Expenditures

Soft money spent for issue advocacy communications is sometimes confused with
independent expenditures. Although both typesof expendituresare purportedly independent,
(Justice Kennedy argues that, by nature, practically al expenditures are coordinated with a
candidate and, thus, cannot be considered independent. Colorado Republican Committeev.
FEC (Colorado), 518 U.S. 604 (1996)(K ennedy, J., concurring in the judgment, dissenting
in part), only independent expenditures are subject to the FECA. The Colorado | Court held
that the First Amendment would prohibit the application of a FECA provision, 2 U.S.C. §
441a(d)(3), limiting political party expenditures made independently and without any
coordination with a candidate or his or her campaign. The Colorado decision essentially
banned any limitations on political party expenditures when they are made independently of
a candidate’s campaign. Colorado I, 518 U.S. at 614-17. Since a political committee
making independent expenditures, however, is still subject to FECA restrictions regarding
sources and contribution amounts it may receive from a person (see, eg., 11 CF.R. 8
110.0(d)), an independent expenditure is not considered soft money.

In FEC v. Colorado Republican Federal Campaign Committee (Colorado1), 533 U.S.
431 (2001), the Supreme Court held that apolitical party’ s coordinated expenditures, unlike
genuineindependent expenditures, may belimited in order to minimizecircumvention of the
Federal Election Campaign Act’s (FECA) contribution limits. Whilethe Court’ sopinionin
Colorado | was limited to the constitutionality of the application of FECA’s “Party
Expenditure Provision,” 2 U.S.C. § 441a(d)(3), to an independent expenditure by the
Colorado Republican Party, in Colorado Il the Court considered a facia challenge to the
constitutionality of the limit on coordinated party spending. Persuaded by evidence
supporting the FEC's argument, the Court found that coordinated party expenditures are
indeed the “functional equivalent” of contributions. 1d. at 447. Therefore, initsevauation,
the Court applied the same scrutiny to the coordinated “ Party Expenditure Provision” that
it hasapplied to other contribution limits: inquiring whether therestrictionis*® closely drawn”
to the “ sufficiently important” governmental interest of stemming political corruption. Id.
at 456. The Court further determined that circumvention of the law through “prearranged
or coordinated expenditures amounting to disguised contributions’ is a “valid theory of
corruption.” Id. In upholding the limit, the Court noted that “substantial evidence
demonstrates how candidates, donors, and partiestest the limits of the current law,” which,
the Court concluded, “ shows beyond serious doubt how contribution limitswould be eroded
if inducement to circumvent them were enhanced by declaring parties’ coordinated spending
wide open.” Id. at 457.

Corporate and Labor Union Soft Money

Generally, contributions and expenditures by corporations, labor unions, membership
organizations, cooperatives, and corporations without capital stock have been prohibited in
federal elections. 2U.S.C. 8§441b. FECA, however, providesfor threeexemptionsfromthis
broad prohibition, that is, contributions and expenditures for: (1) communications by a
corporation to its stockholders, executive or administrative personnel and their families or
by a labor organization to its members or families on any subject; (2) nonpartisan voter
registration and get-out-the-vote activities by a corporation aimed at its stockholders and
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executive and administrative personnel and their families or by alabor organization aimed
at its members and their families; and (3) the establishment, administration and solicitation
of contributions to a separate segregated fund (commonly known as a political action
committeeor PAC or SSF) to be utilized for federal election purposes by acorporation, |abor
organization, membership organization, cooperative, or corporation without capital stock.
2 U.S.C. §441b(b)(2)(A)-(C); seealso 11 C.F.R. § 114.1(a)(2)(i)-(iii).

In Communication Workers of America v. Beck, 487 U.S. 735 (1988), the Supreme
Court held that labor unions are not permitted to spend funds exacted from dues-paying
non-union employees under an agency shop agreement for certain activities unrelated to
collective bargaining when those empl oyees object to such expenditures. According to the
Court, Congress' purpose in providing the union shop was to force employees to bear their
fair shareof the costs of |abor-management negotiations and collective bargaining activities,
but not to force employees to support unrelated labor union political activities they oppose.
Asaresult of Beck, non-union employeesin an agency shop agreement can request arefund
of that portion of their duesused by theunionfor political activities. Accordingly, if workers
exercise their rights under Beck, labor unions would lose some soft money funds, which
would otherwise be available for election-related expenses. Campaign finance reform
legislation that would simply codify the Beck decision, without expanding on the Court’s
ruling, would appear to be constitutional.

Bipartisan Campaign Reform Act of 2002 (BCRA)
(P.L. 107-155) (enacted March 27, 2002; effective
November 6, 2002)

Thefollowing summarizesBCRA provisionsaddressing political party soft money and
soft money spent on issue advocacy, which were upheld as constitutional by the Supreme
Court on December 10, 2003 in McConnell v. FEC, 124 S. Ct. 619 (2003).

Political Party Soft Money

Prohibits national party committees from soliciting, receiving, directing, transferring,
or spending soft money; generally prohibits spending of soft money for a“federal election
activity” by state and local party committees, including an association or group of state or
local candidates or officials. Prohibits state or local candidates from using soft money for
public communications that promote or attack a clearly identified federal candidate, but
exempts communications referring to a federal candidate who is also a state or local
candidate. Permits state, district or local party committees to use some funds raised under
state law for an allocable share (at a 50-50 hard to soft money ratio) of voter registration
drives in the last 120 days of a federal election, and voter identification, get-out-the-vote
drives, and generic activity if it: (1) does not refer to afederal candidate; (2) doesnot pay for
a broadcast, cable or satellite communication (unless it refers solely to state/loca
candidates); (3) takes no more than $10,000 per year from any person for such activity (or
less, if state law so limits); and (4) uses only funds raised by that party committee expressly
for such purposes, with no transfers from other party committees. Defines*®federal election
activity” to include (1) voter registration drivesin last 120 days of afederal election; (2)
voter identification, get-out-the-vote drives, and generic activity in connection with an
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election inwhich afederal candidate is on the ballot; and (3) * public communications’ that
refer to a clearly identified federal candidate and promote, support, attack, or oppose a
candidate for that office (regardless of whether it expressly advocates avote for or against)
or services by a state or local party employee who spends at least 25% of paid timein a
month on activities in connection with afederal election. Requires disclosure by national
parties of all activity (federal and non-federal), and by state and local parties of specified
activities, that might affect federal elections; removes building fund exemption.

Issue Advocacy

Creates anew term in federal election law, "electioneering communication,” in order
to regulate political ads that "refer” to a clearly identified federal candidate, are broadcast
within 30 days of a primary or 60 days of a genera election, and for House and Senate
elections, are “targeted to the relevant electorate.” Generaly, it requires disclosure of
disbursementsover $10,000 for such communications, including identification of each donor
of $1,000 or more, and prohibits such communications from being financed with union or
certain corporate funds. With respect to corporate funds, it exempts Internal Revenue Code
§501(c)(4) or § 527 tax-exempt corporationsfrom making “ el ectioneering communi cations”
with funds solely donated by individualswho are U.S. citizens or permanent resident aliens,
unless the communication is “targeted,” (i.e., it was distributed from a broadcaster or cable
or satellite service and is received by 50,000 or more persons in the state or district where
the Senate or House election, respectively, isoccurring).
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