Order Code RL31746

CRS Report for Congress

Received through the CRS Web

Child Welfare Issues in the 108™ Congress

Updated January 12, 2005

name redacted
Analyst in Social Legislation
Domestic Social Policy Division

Congressional Research Service % The Library of Congress




Child Welfare Issues in the 108" Congress

Summary

Child welfare services seek to protect children who have been abused or
neglected or who are at risk of maltreatment. An estimated 896,000 children were
thevictimsof child abuse or neglect inthe year 2002. Some children who experience
maltreatment are removed from their homes with protective custody given to the
state. Onthelast day of FY 2003, an estimated 523,000 children werein foster care.

States have the primary responsibility for designing and administering child
welfare programs. However, the federal government supports these programs with
significant funds and requires states to comply with federal standards. FY 2005
funding for child welfare programs was included in P.L. 108-447. Funding levels
generally remained closeto FY 2004 level s, although money provided for two grants
under the Child Abuse Prevention and Treatment Act (CAPTA) was increased.
Table 1 lists child welfare program funding levels for FY 2002-2005.

Severa authorizing proposals related to child welfare programs were enacted
by the 108" Congress. In December 2003, President Bush signed the Adoption
Promotion Act of (P.L. 108-145); that law reauthorized and amended adoption
incentives paymentsfor statesthat i ncrease the number of adoptionsout of the public
child welfare system. The Keeping Children and Families Safe Act (P.L. 108-36),
which reauthorized CAPTA and severa related programs, was signed into law in
June 2003. Finally, in September 2004, P.L. 108-308 extended, through the end of
March 2005, the authority of the U.S. Department of Health and Human Services
(HHS) to approve new child welfare waivers.

A number of proposals to revamp the way federal child welfare funds are
distributed were discussed in the past two years, but no final action wastaken during
the 108™ Congress. In May 2004 the Pew Commission on Children in Foster Care
recommended ending the currentincomeeligibility requirementsfor federal adoption
assi stance and foster care mai ntenance payments; and keeping the current open-ended
funding of these programs while reducing the federal matching rate for eligible
claims. Introduced in July 2004, H.R. 4856 followed the Pew Commission’s
proposal by removing most incomeeligibility criteriafor federal adoption assistance
and foster care maintenance paymentsand by lowering federal matching ratesfor the
related eligible claims. H.R. 4856, however, proposed to end open-ended federal
funding for foster care maintenance payments (while retaining it for adoption
assistance). Other child welfarefinancing proposal smadeinthe 108" Congress, most
of which were less sweeping, are discussed in this report.

Legidation to promote timely placement of children across state lines (H.R.
4504) and to make a 2001 broadening of the adoption tax credit permanent (H.R.
1057) passed the House (on October 5, 2004 and September 23, 2004, respectively)
but was not acted on by the Senate before the close of the 108" Congress. In
September 2004, the Senate passed a bill to reauthorize the Indian Child Protection
and Family Violence Prevention Act (S. 1601), but the House took no action on this
bill. These and other child-welfare-related proposal sthat wereintroduced during the
108™ Congress are discussed in this report. This report will not be updated.
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Child Welfare Issues in the 108" Congress

Child welfare services are intended to protect children who have been abused
or neglected or are at risk of maltreatment. These services take various forms,
ranging from counseling and other supports for parents — which are intended to
improve child well-being and prevent child abuse and neglect — to removal of the
children from their homes. At the most extreme, these servicesinclude termination
of parental rights and placement of the children for adoption.

States have primary responsibility for delivering child welfare services and
deciding when to intervene in a family’s life to protect the children. The federal
government supports these state efforts with substantial funds. In FY 2004, the
federal government provided morethan $7 billionin fundsdedicated to child welfare
programs, primarily for costs related to maintaining the foster care or adoptive
placements of children who have been maltreated. In exchange for this funding
(mostly offered under Title IV-B and Title IV-E of the Social Security Act), states
must comply with federal rules intended to protect children who are served by the
child welfare system. States also draw significant federal funds for support of child
welfare servicesfrom the Socia ServicesBlock Grant (SSBG, Title XX of the Socia
Security Act), the Temporary Assistance for Needy Families block grant (TANF,
TitlelV-A of the Socia Security Act), and other federal programs, such asMedicaid
and Supplemental Security Income (SSI).

Most child welfare and related child abuse and neglect programs are
administered at the federal level by the Children’s Bureau of the Department of
Health and Human Services (HHS). The House Ways and Means and the Senate
Finance Committees have exercised jurisdiction over the mgjority of child welfare
programs currently authorized. Theseincludeall of the programs provided for under
Title IV-B and IV-E of the Socia Security Act. (See Table 1 at the back of this
report for alist of these programs.) The House Committee on Education and the
Workforce, and Senate Committee on Health, Education, Labor, and Pensions have
exercisedjurisdiction over the Child Abuse Prevention and Treatment Act (CAPTA).
A handful of smaller programs, related primarily to the court handling of child abuse
cases, are administered by the Department of Justice, and some of these are under the
jurisdiction of the House and Senate Judiciary Committees. Likewise, programsfor
missing and sexually exploited children are administered by the Department of
Justice. (These Department of Justice programs are outsi de the scope of thisreport.)

Child Maltreatment and Children in Foster Care

In 2002, an estimated 896,000 U.S. children were found to be victims of abuse
or neglect, and an estimated 1,400 children died due to abuse and neglect. The total
estimated number of child maltreatment victims in 2002 falls below the 903,000
victimsreported in 2001 and iswell below the annual estimated highs of more than



CRS-2

1 million child maltreatment victims recorded through the mid-1990s. For 2002,
states reported 61% of the child maltreatment victims experienced neglect (alone or
in combination with another form of maltreatment). In recent years, the percentage
of all victims who experienced neglect has ranged from alow of 58% in 1999 to a
high of 63% in 2000. The percentage of physical abuse and sexual abusevictimshas
declined over the past five years but held fairly constant between 2000 and 2002.*

The number of children estimated to have been in foster care nationally has
declined for the four most recent years in which data are available. An estimated
523,000 children were in foster care on the last day of FY2003, down from an
estimated 532,000 on the last day of FY 2002 and well below the estimated peak of
567,000 children in care on the last day of FY 1999. (See Figure 1.)

The 7.5% decline in the national foster care caseload from FY 1999 to FY 2003
represents morethan 42,000 children, but those numbersmask considerablevariation
in casel oad trendsamong the states. Between FY 1999 and FY 2003, alittlemorethan
half of all the states (28), including the District of Columbia and Puerto Rico,
recorded reductionsintheir foster care casel oad. The size of those reductions ranged
from 37% in Illinois (representing 12,719 children) to less then 1% each in Indiana
(34 children) and Missouri (61 children). The largest numerical declinesin caseload
size were shown in California (20,676; 18% caseload decrease) and New Y ork
(12,899; 25% caseload decrease), with Illinois a close third. Over the same time
period, however, 23 states saw increasesin their foster care casel oad, ranging from
alittle more than 1% in Oregon (103 children) to 46% in Idaho (representing 442
children). The largest numerical increases in caseload were recorded by Texas
(5,865) and New Jersey (3,334), reflecting 36% and 35% growth in their foster care
casel oads, respectively.?

The size of the foster care caseload rises or falls depending upon both the
number of entriesto foster care — children who are removed from their homesin a
given year — and the number of exitsin that same year — children reunited with
their families, adopted, emancipated, or placed in another permanent setting.
Nationally, the number of entriesto foster care has outpaced the number of exitsfor
two decades. Between FY1999 and FY2003 the number of entries remained
relatively stable, ranging from 293,000 to 303,000, while the number of exits
generally rose, ranging from 257,000 to 281,000.

1 U.S. Department of Health and Human Services, Administration on Children Y outh and
Families, Child Maltreatment 2002, 2004, pp. 21-50, available on the Web, at
[ http://www.acf.hhs.gov/programs/chb/publications/cm02/cm02. pdf].

2 Caseload changes, numeric and percent, are based on children reported in care on the last
day of FY 1999 compared to those reported in care for the last day of FY2003. Available
datainclude 49 states, the District of Columbiaand Puerto Rico. Casel oad datafor Nevada
is not reported for FY 1999. Foster care caseload information is available, by state, at
[http://www.acf.dhhs.gov/programs/ch/di s'tables/entryexit2002.htm].
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Figure 1. Estimates of U.S. Children in Foster Care, 1985-2003,
Including Entries and Exits
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Source: Datafrom 1985 to 1996 are from the American Public Human Services Association. Data
from 1997 forward are estimates by the U.S. Department of Health and Human Services based on the
Adoption and Foster Care Analysis Reporting System (AFCARS). These data are estimates and may
be revised if states submit new information.

Note: The number of childrenin careis shown for the last day of the given fiscal year. The number
of entries and exits are cumulative totals for the given fiscal year.

Child Welfare Legislation Enacted in the 108" Congress

Adoption Incentives. The Adoption Promotion Act of 2003, introduced by
Representative Camp (H.R. 3182) and Senator Grassley (S. 1686), was signed into
law on December 2, 2003 (P.L. 108-145). The act extends funding authorization for
adoption incentive payments (Section 473A of the Social Security Act) through
FY2008. Initialy created inthe 1997 Adoption and Safe FamiliesAct (P.L. 105-89),
as part of that act’ soverall strategy to promote safety and expedited permanency for
children in state foster care systems, the incentive payments coincided with a
significant increase in adoptions out of the child welfare system.

P.L. 108-145 preserves much of the current adoption incentive payment
structure but updates the baselines (that is, the number of adoptions a state must
exceed in order to be éigible for bonuses) and provides a new incentive tied to the
number of adoptions of older children (age nine years and above). The new law
providesfor three separate baselines and allows states to receive adoption incentive
payments if they exceed some or all of these baselines.

Overall adoption. The new law continues a $4,000 bonus for increasing
overall adoptions out of foster care but establishes a new baseline for determining
whether a state has achieved this increase. Beginning with adoptions out of public
foster care that were finalized in FY 2003, a state that exceeds the number of such
public foster care adoptions accomplished in FY2002 (or in succeeding years, the
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highest number of such adoptions completed in a previous year beginning with
FY2002) can claim the $4,000 bonus for each one of those adoptions over the
baseline. A state may earn a bonus for an increase in its overall adoptions without
regard to whether it meetsthe older child or special needs baselines described bel ow.

Older child adoption. Independently the statute establishes anew bonusfor
the adoption of children out of public foster care who are aged 9 years or older. The
older child adoption basdline is set for FY2003 at the number of such adoptions
accomplished in FY2002 and for succeeding years, the highest number of such
adoptions achieved in any year (beginning with FY2002). For every older child
adoption over the baseline, a state may earn a $4,000 bonus. A state may earn a
bonusfor anincreaseinitsolder child adoptionswithout regard to whether it exceeds
the overall adoption baseline or the specia needs baseline (described below).

The addition of an award tied specifically to anincreased number of older child
adoptionswas proposed by the Administration based on HHS analysis of foster care
adoption data. These dataindicated that older children are lesslikely to be adopted
than younger children and that older children constitute an increasing proportion of
the children waiting to be adopted.

Special needs adoption. Thenew law amendstheprior incentive available
for special needs adoptions and ties the current incentive to special needs children
who are under the age of 9 years.® The state’s FY 2003 baseline for special needs
adoptions of children under the age of 9, is the total number of such adoptions it
completed in FY 2002; for FY 2004 and succeeding yearsit is the highest number of
such adoptionsit completed in aprevious year (beginning with FY 2002). For every
one of these special needs adoptions over its baseline a state may earn a $2,000
incentive. However, in order to be eligible for these incentives a state must also
exceed either its overall adoption baseline or its older child adoption baseline.

Funding. Statesare permitted to use adoption incentive fundsfor any purpose
authorized under Title IV-B or Title IV-E of the Socia Security Act. P.L. 108-145
increases the funding authorization level for adoption incentives to $43 million
annually, or atotal of $215 millionfor thefive-year period FY 2004 through FY 2008.
(These funds are to reward states for adoptions finalized in FY2003 through
FY2007.) Prior law had authorized atotal of $123 million for five years (FY 1998-
FY2002.) However, state success at completing adoptions outpaced this funding
level — states won adoption incentive payments totaling nearly $160 million for
adoptions in those five years, and Congress appropriated funds above the
authorization level to ensure that full payments to states could be made.* For
FY 2004, Congress appropriated just $7.5 million. However, the FY 2004 omnibus
spending measure (P.L. 108-199) specified that $27.5 million in unspent FY 2003

3“Special needs” arefactorsor conditionsthat poseabarrier to achild’ sadoption. They are
defined by each state and often include the child’ s age, ethnicity, membership in asibling
group, amedical condition or disability, or combinations of such factors or conditions.

* For more information on adoption incentives, including amounts awarded by state for
adoptions completed in FY1998-FY 2002, see CRS Report RL32296, The Adoption
Incentives Program, by Kendall Swenson.
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appropriationsfor adoption incentiveswere to remain available for FY 2004. (Out of
these available funds HHS awarded $17.9 million for adoptions completed in
FY2003.) For FY 2005, Congress appropriated $32 million for Adoption Incentives,
which is the amount requested by the Administration.

P.L. 108-145 reauthorizesfunding for technical assistanceto help statesincrease
their number of adoptions or other permanent placements. (No funds have been
appropriated for this purpose sinceitsinitial enactment.) The new law also required
HHS to report to Congress on the efforts made by states to promote adoption and
other permanency options for foster children, with special emphasis on older
children. In preparing this report, the law directs HHSto review state child welfare
waiver programs and consult with state governments, child welfare agencies, and
child advocacy organizationsto identify “ promising approaches.” Thereport, which
wasdue on October 1, 2004, is expected to beavailablein 2005. Finaly, thenew law
explicitly authorizes financial penalties for states that fail to submit timely or
adequate child welfare data via the Adoption and Foster Care Analysis Report
System (AFCARS). (For moreinformation ontheseprovisions, seeDataCollection
and Reporting, below.)

Child Abuse Prevention and Treatment Act (CAPTA). On June 25,
2003 President Bush signed into law the K eeping Children and Families Safe Act of
2003 (P.L. 108-36). Thelaw reauthorizesthe Child Abuse Prevention and Treatment
Act (CAPTA) and related programs. The House (by aroll call vote of 421 to 3) and
the Senate (by unanimous consent) had agreed to the conference report (H.Rept. 108-
150) in the previous week. Legislation to reauthorize CAPTA, which had expired
in FY 2001, wasintroduced early during the first session of the 108" Congress (H.R.
14 and S. 342) °

CAPTA authorizes grants and research funds designed to improve state and
local child protective services, offer services amed at preventing child abuse and
neglect, and increase knowledge about ways to prevent child maltreatment or better
respond to its occurrence. P.L. 108-36 increases the funding authorization for
CAPTA’s grant programs to $200 million for FY 2004 and extends its program
authority through FY 2008. While Congress maintained CAPTA funding through
FY 2002 and FY 2003, when funding authorization had expired, it has generally
appropriated CAPTA fundingwell bel ow the statute’ sauthorized amount (previously
set at $166 million for FY1997). Between FY 2000 and FY 2002, however, total
CAPTA funding grew from $72.4 million to $87 million, with most of theincrease
devoted to the Discretionary Grants part of CAPTA and linked to specific
congressional earmarks for this money. This pattern held through FY 2004 (i.e.,
increases over the FY 2000 level are primarily linked to CAPTA’s Discretionary
Grants) but was reversed in FY 2005. In that year, following the President’ s budget
request for major increasesin Basic State and Community-Based grants, funding for

> On Feb. 12, 2003, the Senate Committee on Health, Education, Labor and Pensions
ordered S. 342 to be reported without amendment (S.Rept. 108-12), and one day later the
House Committee on Education and the Workforce ordered H.R. 14 to be reported, as
amended (H.Rept. 108-26). In March, both chambers passed dlightly different versions of
the legidation (S. 342) by unanimous consent.
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these two CAPTA accounts grew by nearly $15 million, while CAPTA’s
Discretionary Grant received several million dollarslessin FY 2005 thanin FY 2004.
Total CAPTA funding was $81.6 million for FY 2002 (P.L. 107-116), $88.9 million
for FY2003 (P.L. 108-7) and $89.5 million for FY 2004 (P.L. 108-199) and climbed
to an estimated $101.8 million for FY 2005 (P.L. 108-447).°

Beyond extending and increasing CAPTA funding authorization, P.L. 108-36
includes provisionsdesigned to strengthen effortsto prevent child abuse and neglect,
to promote increased sharing of information and expertise between child protective
service agencies and education, health, and juvenile justice systems, to encourage a
variety of new training programs designed to improve child protection, and to
improve communication and collaboration between child protective servicesworkers
and families who are part of a child abuse and neglect investigation. The law also
includesfor-profits (generally) among the groupsthat may seek demonstration grant
funds and receive technical assistance for programs related to treating or preventing
child maltreatment.

P.L.108-36 asorequiresstatesthat seek Basic State Grant Fundsunder CAPTA
to meet anumber of new “assurances’ to be eligible for this funding. In requesting
these CAPTA funds states must assure that they will” —

e require health care providersinvolved in delivery of an infant who
was prenatally exposed to anillegal drug and isidentified as being
affected by this substance use to report this to child protective
services and require that a “safe plan of care” for this newborn be
developed;

e have triage procedures for the appropriate referral of children who
are not at risk of imminent harm to a community organization or
voluntary preventive service;

e disclose confidential information to federal, state, and loca
government entities (or their agents), if theinformation is needed to
carry out their lawful dutiesto protect children;

e have provisions to ensure that alleged child maltrestment
perpetrators are promptly informed of the allegations made against
them;

e develop (withintwo years of thelegislation’ senactment) provisions
for criminal background checksof all adultsin prospective adoptive
and foster care homes;

e have provisions for improving the training, retention, and
supervision of caseworkers;

®P. L. 108-447 provided $102.6 million for CAPTA beforethe application of an across-the-
board funding reduction for discretionary accounts. The estimated FY 2005 final funding
level of $101.8 million assumes a proportionate application of that funding reduction.

" Each of the assurances required of states seeking an allotment under CAPTA’sBasic State
Grant authority must also be met in order for astate to receive funding under the Children’s
Justice Act grants. Program authority for the Children’s Justice Act grantsisincluded in
CAPTA, but funding is made available, out of non-appropriated funds, viaP.L. 98-473.
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e have provisions to address training of child protective service
workersregarding their legal dutiesin order to protect therightsand
safety of children and families,

e develop proceduresfor referral of child maltreatment victims under
three years of age to the statewide early intervention program (for
devel opmental assessment and services) operated under Part C of the
Individuals with Disabilities Education Act (IDEA).®

TheKeeping Children and Families Safe Act of 2003 al so reauthorizes (through
FY2008) and increases the funding authority for two related programs: Adoption
Opportunitiesand Abandoned Infants Assistance. A number of the proposed changes
in the Adoption Opportunities program are intended to eliminate barriers to the
adoptionof children acrossstate and other jurisdictional boundaries. Finaly, thenew
law amends and extends (through FY 2008) the authority of certain programs under
the Family Violence and Prevention Services Act. Among the new provisionsisa
requirement that HHS reserve some portion of any funds appropriated above $130
million for state family violence prevention grants to fund entities that provide
services to children who witness domestic violence. (For more background
information and discussion of issues, see CRS Report RL30923, Child Abuse
Prevention and Treatment Act: Reauthorization Proposalsin the 107" Congress.)

After agreement was reached on the CAPTA reauthorization, two additional
proposals to amend CAPTA were introduced. H.R. 2541 (introduced by
Representative Moore) would have amended CAPTA to require public disclosure of
findings or information about a case of child abuse or neglect that results in the
child’s death, near-death, other serious injury, or a felony conviction (if such
disclosureisdetermined appropriate by ajudge and isin accordance with applicable
law). H.R. 2582 (introduced by Representative Deutsch) would have amended

8 In November 2004, P.L. 108-446 reauthorized the Individual swith Disabilities Education
Act (IDEA), and that law makes a similar requirement of states seeking Part C funding.
States must include in their application

a description of the State policies and procedures that require the referral for
early intervention services under this part of achild under the age of 3 who (A)
isinvolved in a substantiated case of child abuse or neglect; or (B) isidentified
as affected by illegal substance abuse, or withdrawal symptoms resulting from
prenatal drug exposure.

The conference report accompanying the IDEA reauthorization agreement (H. Rept 108-
779) notes that every child referred to by this provision isto be “screened” to

determine whether a referral for an evaluation for early intervention services
under Part C iswarranted. If the screening indicates the need for areferral, the
Conferees expect areferral to be made. However, the Conferees do not intend
this provision to require every child described [by it] to receive an evaluation or
early intervention services under Part C.

H. Rept 108-779, p. 241. In 2002 states reported close to 198,000 children under the age
of 3 who were victims of child maltreatment; a comparable number of children prenatally
exposed to alcohol or other drugsis not known.
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CAPTA to require that state foster care agencies report to law enforcement
authorities any information they have about a missing foster child as soon as they
determine the child ismissing.

Waivers. P.L. 108-308, which was signed into law on September 30, 2004,
extends the authority of HHS to grant states waivers of certain federal child welfare
requirements through March 31, 2005.° That law also extended the current TANF
provisions through the end of June. Both the House-passed and the Senate Finance
Committee-approved versions of H.R. 4 in the 108" Congress— which would have
primarily extended and amended TANF on amultiyear basis— would have given
HHSauthority to grant child welfarewaiversthrough FY 2008. However, the House-
passed bill sought additional changesto thewaiver provisionsthat were not included
in the Senate Finance Committee-approved bill. The House-passed bill would have
permitted HHS to approve an unlimited number of child welfare demonstration
projects (currently authority is limited to 10 projects annually). It would also have
prohibited HHS from limiting the number of demonstrations (or waivers) approved
for asingle state or from denying ademonstration project simply because the policy
aternative is aready being tested (or may be tested) in another state. Finaly, the
House-passed H.R. 4 also would have required HHS to streamlineits child welfare
waiver approval process and make evaluation reports available to states or other
interested parties. Each of the House-passed child welfare waiver provisions was
also included in the subsequently introduced H.R. 4856, which primarily sought to
restructurefederal child welfarefinancing. (Morediscussionof H.R. 4856 isincluded
under Child Welfare Financing.)

Child welfare waivers allow states to use federal funds to test new services
without meeting all of thefederal child welfare requirements specifiedin TitleIV-B
and Title IV-E of the Social Security Act. The proposed demonstration program or
service must be designed to accomplish the same goalsasthose federal child welfare
programs, must be cost-neutral to the federal government, and must be formally
evaluated. (Further, certain specified federal protections afforded children in the
public child welfare system may not bewaivedinany case.) Between 1996 and 2001
atotal of 25 demonstration componentswere approved andimplementedin 17 states.
Of these, 13 (located in 11 states) have been completed or were terminated early by
the state, and there are 12 ongoing components located in 9 states (CA, IL, IN, MT,
NH, NM, NC, OH, OR).

Demonstration projects are typically granted afive-year term, and anumber of
the ongoing components are operating on the basis of temporary extensions granted
by HHS and pending review of their final evaluation reports. As of January 2005,
Delaware isthe only state to request, and be denied, afull term extension; and four
of the states with ongoing components have been granted full five-year extensions:

° Authority to grant child welfare waivers expired with the start of FY2002 but was
reinstated by P.L.108-40 (through the end of FY 2003), extended again (through March 31,
2004) by P.L. 108-89, extended through June 30, 2004, by P.L. 108-210 and extended
through September 30, 2004 by P.L. 108-262.
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[linois (for its subsidized guardianship project), and Oregon, North Carolina, and
Ohio (each for their flexible funding demonstrations).™

In November 2003, HHS solicited new child welfare demonstration proposals
from states. Thelast solicitation for these proposal shad beenissuedin February 2000
for FY 2000 and FY 2001.** In this past solicitation, the Department had expressed
its preference for approving projects in states not previously granted authority to
operate a demonstration project and for projects that test unique policy alternatives.
Initslatest call for proposals, however, HHS indicated that it would not necessarily
be bound by these prior policies.*?

Asof January 2005, 15 states had submitted formal proposal's seeking approval
of new waiver projects (AK, AZ, CA, FL, ME, MI, MN, MO, NH, NJ, NM, |A, VA,
WA, and WI), and two of those proposals have thus far been approved (MN and
WI). Half of the states submitting proposals (AK, IA, ME, M1, NJ, VA, WI) seek to
use TitlelV-E fundsto establish variouskinds of subsidized guardianship programs,
including Wisconsin's, which has been approved.™® Minnesota’ s approved waiver
will allow the stateto use TitleV-E to enhanceits current guardianship and adoption
assistance payments. Two states (NM, WA) requested waiversto establish avariety
of services for kin care providers, which might include some limited financial
assistance. The remaining proposals are related to flexible funding, provision of
wraparound or preventive services, intervention in cases of chronic neglect,
alternative or intensive case management services, and other reunification services.*
(For more information on child welfare waivers, see CRS Report RL31964, Child
Welfare Waiver Demonstrations.)

Child Welfare Financing

Concerns about the way federal child welfare funds are distributed prompted
several proposalsfor changein the 108" Congress. Currently federal funds dedicated
to child welfare (primarily under Title IV-B and Title IV-E of the Socia Security
Act) go to states through a complex package of grants, with different alocation
formulasand matching requirements. The bulk of thisdedicated federal childwelfare
funding is available for children who have been maltreated and have been removed
from their homes. Observers of the current methods of distributing federal child
welfare dollars generally concede one, or all, of the following points —

19 Information regarding waiver findings as of May 2004 is available on the Children’s
Bureau website at [http://www.acf.dhhs.gov/programs/cb/initiatives/cwwaiver.htm].

1 ACYF-CB-IM-00-01, Feb. 4, 2000, available at [http://www.acf.dhhs.gov/programs/ch/
laws/im/im0001.htm].

12 The new solicitation of child welfare waiver projects, ACY F-CB-IM-03-06, Nov. 24,
2003, available at [http://www.acf.dhhs.gov/programs/cb/laws/im/im0306.htm].

13 Wisconsin's approved waiver will also allow children who leave foster care for either
adoption or subsidized guardianship at age 16 or older to retain eligibility for Title IV-E
independent living services.

14 A summary of most of these proposalsisavailableat [http://www.acf.hhs.gov/programs/
cb/initiatives/cwwaiver/proposal s/index.htm].
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e Thelargest portion of thisdedicated federal fundingisnot available
for use to protect children from abuse or neglect or to enable those
childrento receive servicesthat would allow them to remainin their
homes.

e Federal dollars dedicated for support to children in out-of-home
placements generally pay for their room and board and some
associ ated administrative costs; they are not permitted to be spent for
other kinds of mental health or social services, which these children
arelikely to need.

e Federal digibility rules— limiting state claims for reimbursement
of foster care and adoption coststo children who wereremoved from
homes that would have been dligible for Aid to Families with
Dependent Children (AFDC), as that program existed in the given
state on July 16, 1996 — are burdensome to administer, and,
illogical (because children may need protection regardless of the
financial circumstances of their biological family).

Apart from these concerns about the delivery to states of federal fundsthat are
dedicated for child welfare purposes, an understanding of federal financing of child
welfare programsisfurther complicated by the discretionary use states make of non-
dedicated federal funds. These federal dollars are not specifically, or solely,
authorized for child welfare purposes but may be used for those purposes. Thethree
largest sources of these non-dedicated funds are the TANF block grant, the Social
ServicesBlock Grant (SSBG) and Medicaid. An Urban Institutesurvey of state child
welfare expenditures for FY 2002 showed that while uses of these federal funds
varied greatly by state, nationally states spent about $4.7 billion from these three
sources — or an estimated 43% of all federal funds expended by states for child
welfare purposes in that year. This represents a 11% increase in the use of these
funds for child welfare compared to findings by the Urban Institute in its survey of
state FY 2000 expenditures.™

There are few child welfare advocates who fully support the financing status
guo, but some are reluctant to accept changesthat might jeopardize the current open-
ended entitlement nature of federal foster care and adoption assistance funding.*
This is especially true of advocates and administrators who fear the loss of non-
dedicated funding (i.e. TANF, Medicaid, SSBG) for child welfare purposes.
Further, while states and child welfare advocates seek greater flexibility in the use of
federa child welfare dollars, some also argue that the system is fundamentally
underfunded and that increased flexibility without additional dollars will not

> CynthiaAndrews Scarcella, RoseannaBess, EricaHecht Zielewski, Lindsay Warner, and
Raob Geen, The Cost of Protecting Vulnerable Children, 1V (Washington: Urban Institute,
Dec. 2004), pp. 22-23.

16 Funds available on an “ open-ended entitlement” are not subject to the discretion of the
annual appropriations process (i.e., Congress must appropriate the full amount to which
states are entitled) and every eligible claim submitted by a state must be reimbursed,
regardless of the total cost to the federal treasury (i.e., they are open-ended).



CRS-11

guarantee improvements. Finally, policymakers, even those who support increased
flexibility, remain concerned that increased flexibility, with or without new funds,
might result in alossof accountability. In sum, while many observersbelievethat the
current child welfare financing system is counterproductive to the interests of
children and families, no consensus exists on a method of reform. Proposals for
change introduced or otherwise proposed during the 108" Congress are discussed
below.

President’s Child Welfare Option. The President’s FY 2005 budget, re-
proposed, but did not elaborate on, the Administration’s FY 2004 budget request to
offer statesan alternative method for financing their child welfare system. According
to the Administration FY 2004 budget documents, this option wasintended to “ serve
as an incentive [for states| to create innovative child welfare plans with a strong
emphasis on prevention and family support.”

No specific legidlative language to enact this plan was introduced in the 108"
Congress. However, the Administration indicated that under this*flexible funding”
plan, statescould opt to receivetheir foster carefunding asan annual pre-established,
capped, grant amount, would be able to use these funds for the full range of child
welfare services— from family preservation and other services designed to prevent
placement through provision of foster care and placement for adoption— and would
no longer need to determine a child' sfederal foster care digibility statusin order to
use federal funds on the child’s behalf. At the same time states would be required
to uphold existing child safety protections, agree to maintain existing levels of state
investment in child welfare programs, and continue to participate in the HHS
administered Child and Family Services Reviews (to ensure compliancewith federal
child welfare policy). States experiencing a“ severe foster care crisis’ would, under
certain circumstances, be able to tap TANF continency funds to meet this
unanticipated need, and states choosing the alternative financing plan could also opt
to declare al foster care children eligible for Medicaid. (Current law provides
automatic Medicaid digibility to foster care children who are eligible for federal
foster care assistance only.) Finally, the President’ s proposal included a$30 million
set-aside to be available for Indian tribes (tribes are currently not eligible to directly
receive federal foster care funds under Title IV-E of the Social Security Act) and a
one-third of 1% set-aside for monitoring and technical assistance of state foster care
programs.

Pew Commission Recommendations and the Child SAFE Act. In
May 2004, the Pew Commission on Children in Foster Care, co-chaired by former
Representatives Gray and Frenzel, released a set of recommendationsto restructure
the current federal child welfare system.” Some of these recommendations were
made a part of the Child Safety and Family Enhancement Act (Child SAFE Act),
which was introduced in July by Representative Herger (H.R. 4856).'

¥ Peww Commission on Children in Foster Care, Fostering the Future: Safety, Permanence
and Well-Being for Children in Foster Care, May 2004. The full report is available online
at [http://pewfostercare.org/research/docs/Final Report.pdf].

18 For a side-by-side comparison of current law and these proposals, request a copy of the
(continued...)
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Foster care, adoption assistance, and guardianship. The Pew
Commission recommendationsincluderemoving theincomedigibility requirements
for adoption assistance and foster care maintenance payments, which would expand
eligibility for thesefederal dollars. The Commission al so recommendscreating anew
federal funding stream to reimburse states for payments made on behalf of eligible
children who |leave foster care for subsidized guardianship. Reimbursement to states
for costsassociated with foster care mai ntenance, adoption assi stance, and subsidized
guardianship would continue (or be established) on an open-ended entitlement basis
but the federal matching rate for each state (which currently may range from 50% to
83% depending on the state’ sper capitaincome) would be reduced by 35% (i.e., new
federal matching range of, roughly, 33% to 54%, subject to adjustment).™

The Child SAFE Act (H.R. 4856) would also have expanded dligibility for
adoption assistance and foster care maintenance payments by removing income
eligibility requirements, but it did not propose new federal funding for subsidized
guardianship. Like the Pew Commission, H.R. 4856 would have maintained the
current open-ended entitlement funding for adoption assistance but it would have
provided for a greater federal matching rate for adoption assistance than would the
Pew Commission (potential federal matching range of 43%to 71%). Unlikethe Pew
Commission, H.R. 4856 would have placed an annual cap on the guaranteed federal
foster care maintenance payment funding while at the sametime reducing thefederal
matching rate for eligible foster care maintenance payment claims by 35% (as
proposed by the Pew Commission). The overal annual cap would have been
established by mandatory funding levelsincluded in H.R. 4856, and each statewould
have had access to these mandatory funds up to its share of the total FY 2003 federal
expenditures for foster care maintenance payments. In FY2003, the federal
government expended an estimated $1.722 billion in foster care maintenance
payments; H.R. 4856 proposed funding of $1.836 billion in FY 2005 rising each year
to $2.210 hillion in FY2014.%° And, as also suggested in the President’s Child

18 (...continued)

CRSCongressional Distribution Memorandum, “Child Welfare Fundingin Titles1V-B and
IV-E of the Social Security Act (Current Law) and as separately proposed by the Pew
Commission on Children in Foster Care and by the Child Safety and Family Enhancement
(Child SAFE) Act (H.R. 4856),” Aug. 4, 2004, by (name redacted).

19 Statesthat currently are ableto claimthe greatest percentage of their caseloadsaseligible
for Title IV-E assistance would likely lose money under a straightforward implementation
of this approach. The Commission, which sought to make this part of its proposal cost
neutral to both the federal government and the states, therefore recommended that states
continue to determine Title IV-E €eligibility as they havein the past for an additional three
years,; states that would have lost money under the proposal would be made whole by
redistributing dollars that would have gone to states that won increased funding under the
proposal. At the conclusion of the three years, the commission recommends that the states
discontinue determining Title IV-E eligibility under the old terms and that they negotiate a
permanent claims adjustment rate. Thusthe final federal matching rate available under the
Pew Commission recommendation is not certain.

2 To access their share of the capped entitlement funds for foster care maintenance
payments, states would need to submit eligible claims, which would be matched at 65% of
their current matching rate (i.e., federal match of roughly 33% to 54%). Statesthat currently

(continued...)
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Welfare Option, the legislation would have provided that states experiencing a
“severefoster carecrisis’ could access additional fundsfor foster care maintenance
payments out of the TANF contingency fund.

Services, administration, and training related to child welfare. As
also recommended by the Pew Commission, H.R. 4856 would have created asingle
Safe Children, Strong Families grant by combining a variety of current federal
funding streams. The grant would have provided states with a capped amount of
guaranteed funding in each year. Currently the majority of federal funding for these
purposes is available as an open-ended entitlement for eligible administration and
training costs related to state foster care and adoption assistance programs
(authorized under TitleV-E of the Social Security Act). All eligible state clamsare
matched at 50% for administrative costs and 75% for training costs. More limited
discretionary and some capped entitlement funding is also available for servicesto
children and their families (under Title IV-B of the Socia Security Act). Thefederal
government matches state spending for these purposes at 75%, up to thetotal amount
of funding appropriated.

Under both the Pew Commission recommendations and H.R. 4856, the
proposed Safe Children, Strong Families Grant could not have been used for foster
care maintenance payments but would have been available for virtually any other
child welfare purpose, including providing services to children and their families,
casework support for children and other administrative costs, and training of child
welfare, court and other relevant personnel . Both proposal swould al so haveprovided
aninitia grant of guaranteed federal dollars of approximately $3.9 billion (whichis
about $200 million more than the FY 2003 funding for these purposes). H.R. 4856
would have additionally included an authorization for discretionary funding up to
$200 million in each of the next 10 years. States would have received a share of the
mandatory (and any discretionary money) based on their historic alocation of the
prior funding streams. The Pew Commission proposes to increase the mandatory
grant annually by 2% plusinflation (Consumer Price Index). By contrast, H.R. 4856
would have specified mandatory and increasing funding amounts for the grant for

2 (,..continued)

receivefederal reimbursement for arelatively small share of their foster care casel oad could
receivereimbursement for agreater shareof their caseload — albeit at alower matchingrate
than is provided by current law. However, a state could only receive funds up to its
statutorily established cap, which would be based on the state’s past share of foster care
funding. For these states, then, the cap on funding might mean that not all eligible claims
would be matched by the federal government. Alternatively, because of the reduced
matching rate, states that currently have a high percentage of their foster care maintenance
payment costs reimbursed by foster the federal government might not be able to access all
of the funds reserved for their care maintenance payments in a given year. While these
states might experience reduced accessto federal foster care maintenance payment funding
in the given year, H.R. 4856 would have given states the ability to bank any unused foster
care funds for use in another year or to transfer those funds to their Safe Children, Strong
Families Grant.
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each of the next 10 fiscal years (FY 2005-FY 2014).#* In order to receive these funds,
both the Pew Commission and H.R. 4856 would haverequired statesto match federal
funds available to them. (The federal match would have been 68%.)

Additional changes proposed. Although in some instances important
details varied, both the Pew Commission and H.R. 4856 proposed direct access to
TitlelV-E funding by Indian tribes, continued open-ended entitlement funding (50%
federal matching rate) for development and implementation of the Statewide
Automated Child WelfareInformation System (SACWIS), expanded HHS authority
to waive Title IV-E requirements (to allow states to experiment with new ways of
using this funding), offered new funding to courts that handle child welfare cases,
and continued reservation of fundsfor child welfare-rel ated research and eval uation.

The two proposals a'so would have provided some new and revised incentive
payments to states, although they differed significantly in their approach. The Pew
Commission recommends replacing current adoption incentive payments with a
permanency incentive (for achievement of lasting reunification, guardianship, or
adoption) and would also provide an enhanced federal matching rate for the Safe
Children, Strong Families Grant where a state showed increased competence and
reduced casel oadsamongitschild welfareworkforce. H.R. 4856 would haveretained
adoption incentives as they currently exist and would have established a new
Challenge Grant for states that significantly exceed most or all of the national
standards associated with performance indicators now used in the Child and Family
Services Reviews.

The Pew Commission also recommends that at |east some of a state’ s assessed
penalties for noncompliance with federal child welfare policy be used to implement
a state’s Program Improvement Plan (with this spending directed by HHS), and it
urgesperiodicreview, by an expert advisory panel, of the methodol ogy and measures
used in the Child and Family Services Reviews.

Other Child Welfare Funding Proposals. The Pew Commission
recommendations and H.R. 4856 suggested comprehensive changes to the current
method of distributing child welfarefunds, and the President’ s proposal would have
allowed states to make significant changes in the way they receive federa child
welfare dollars. With the exception of H.R. 1534 (introduced by Representative
Cardin) and the companion measures H.R. 936 and S. 448 (introduced by
Representative George Miller and Senator Dodd), most of the billsintroduced in the
108" Congress would have made more targeted changesto the federal child welfare
financing structure. Measuresintroduced in the 108" Congress are discussed below.

2 Under H.R. 4856, stateswould claim their share of the total grant funding based on their
average share of federal funding for the combined funding streamsin FY 2001-FY 2003. The
mandatory funding level for FY 2005 would be $3.878 billion and would rise to $5.010
billion in FY2014. As noted, the legidation would also have permitted Congress to
appropriate additional discretionary funds of $200 million to the mandatory amount in each
year.
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Eligibility for federal foster care and adoption assistance. H.R. 1534
and S. 367 (introduced by Senator Rockefeller) would have allowed states to
substitute their TANF rules to determine a child s éligibility for federal foster care
and adoption assistance. Alternatively, H.R. 936 (introduced by Representative
George Miller) and S. 448 (introduced by Senator Dodd) were compani on measures
that would have removed all income dligibility criteriafor purposes of determining
whether a state can claim federa reimbursement of foster care and adoption
assistance costs. These bills would also have set the federal matching rate for all
Title IV-E components (including training, administration, and data collection) at a
state's Medicaid matching rate; this rate may range from 50% to 83%. Finadly, S.
862 (introduced by Senator Rockefeller), would have made several adjustments to
eligibility rules for federal adoption assistance, including removing the current
income-eligibility requirements.

Subsidized guardianship. A number of proposalsin the 108" Congress,
including the companion billsH.R. 936 and S. 448, H.R. 1534, the Pew Commission
recommendations, and S. 2706 (introduced in July by Senators Clinton and Snowe)
sought to provide federal reimbursement for subsidized guardianship payments.
Guardianship is alegally created relationship between a child and an adult. Some
states have received specia waivers of federa Title IV-E requirements that have
enabled them to provide subsidized guardianship paymentson behal f of former foster
carechildren; more statesare seeking thiswaiver authority (see Waiver s), and other
states are using separate federal funds (e.g., TANF) or state dollars to provide
subsidized guardianship payments for former foster children. Advocates of federal
reimbursement for subsidized guardianship emphasize that these payments can
eliminate the monetary barrier to finding a permanent placement option for certain
children in foster care for whom neither adoption or reunification with their family
isapossibility.

The proposals in the 108" Congress included similar legidative language or
recommendations. They provided that thefederal government would reimburseapart
of every eligible guardianship payment on an open-ended entitlement basis and that
payments would be available for children who were formerly in foster care (if those
children were placed with relative care givers who had undergone crimina
background checks, as currently prescribed by Title IV-E). Other than S. 2706,
however, al the subsidized guardianship proposals in the 108" Congress were
embedded inlarger recommendationsfor changesto current |aw that would affect the
universe of children on whose behaf a state could make reimbursement claims
and/or the rate at which the federal government would match those claims.

Other new or expanded services. H.R. 1534 and H.R. 936/S. 448 also
sought a range of new mandatory federal funds dedicated to child welfare services.
H.R. 1534 would have added several capped entitlement programsunder TitleV-B
of the Social Security Act. The bill would have provided $100 million in each of
FY2004-FY 2008 to help states achieve required program improvements, $100
million in each of FY2004-FY 2008 for state enhancement of their child welfare
workforce or coordination of services, $100 million in FY 2004, rising to $200
million in FY 2008, for coordination and provision of substance abuse treatment to
familiesinvolved with the child welfare system; and it would have made mandatory
all of the current annual funding authority ($505 million) under the Promoting Safe
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and Stable Families Program. (As authorized through FY 2006, the program now
receives $305 million in mandatory funds each year and up to $200 million in
discretionary dollars.)

H.R. 936/S. 448 would have alowed open-ended federal matching funds under
Title IV-E of the Socia Security Act for avariety of new services. These were to
include preventive, protectiveand crisisservices, permanency services, independent
living services; living expenses of former foster youths under the age of 22, (if they
are in school or working and participating in an independent living program); and
substance abuse treatment for families involved with the child welfare system.
Separately S. 614 (Senator Snowe) would have provided $2 hillion over five years
to help states coordinate substance abuse services related to child welfare needs.

Federal support for training. H.R. 1534, aswell asH.R. 1378 (introduced
by Representative Weller), S. 669 (introduced by Senator Snowe), and H.R. 2437
(introduced by Representative Stark) each included language that would have
allowed states to claim federal reimbursement for the short-term training of state-
licensed or approved private child welfare agency staff at a matching rate of 75%.
Currently states may claim reimbursement of this kind of training only at a 50%
federal match, whilereimbursement for costs associated with the long-term or short-
term training or education of public state child welfare employees (or future
employees) and the short-term training of current or prospective foster or adoptive
parents and for staff at state-licensed or approved child care institutions may be
claimed at a 75% federal matching rate. Both H.R. 1534 and H.R. 2437 would also
have extended the 75% matching rate to short-term training for members of the staff
of abuse and neglect courts, agency attorneys, attorneys representing children,
parents, or guardians ad litem, or other court-appointed special advocates
representing children in abuse and neglect courts, and to other persons employed by
state, local, or nonprofit child-serving agenciesthat work with the state or local child
welfare agency to keep children safe, provide permanent families for them, and
provide them with mental health services. Finally, S. 2706 would have extended the
75% open-ended federal reimbursement for training to include costsrel ated to short-
term training of current or prospective relative guardians. As noted earlier, both the
Pew Commission and H.R. 4856 would have expanded the list of individuals for
whom federal training funds could be used and would have included both private
child welfare workersand court personnel who carry out child welfarerelated duties
to thislist. However, both of those proposals would aso have capped federal funds
available for child welfare training purposes. (See Services, Administration and
Training subheading above.)

Other Child Welfare Issues

Interstate Placement of Children. On October 5, 2004, the House, under
suspension of the rules, passed the Safe and Timely Interstate Placement of Foster
Children Act of 2004 (H.R. 4504). The bill was introduced on June 3 by House
Majority Leader Tom DelLay, and Senator Domenici, on September 8, 2004,
introduced identical legidation (S. 2779). The Senate did not act on thislegislation
before the close of the 108" Congress.
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The House-passed bill, which modified some of the original H.R. 4504
language, amended current Title IV-E state plan requirements and would have
provided that states must complete and return arequest from another statefor ahome
study within 60 days of receiving the request (except that a state showing a reason
for a delay that is out of its control could have up to 75 days for any home study
begun on or before September 30, 2006), and that within 14 days of receiving the
completed home study report, the state that requested it must make a decision about
the use of that home study. The House-passed bill also included language intended
to encourage each stateto afford “full faith and credit” to home studies compl eted by
another state, sought to removelegal or other barriersto the use of private agencies
to compl ete interstate home studies, encouraged the use of such contracted services
when necessary to expeditiously handle interstate home study requests, and would
have amended the law to promote routine consideration of both in-state and out-of -
state placement options as part of casereviewsand permanency planning. H.R. 4504
would have regquired the Government Accountability Office (GAO) to make a study
of how criminal records checks are done for child welfare purposes and what they
include.

Thebill further would have authorized HHS to makeincentive award payments
to statesthat processed an interstate home study request within 30 days. Stateswould
have been required to submit certain datato verify their eligibility for theaward and,
based on the availability of funds, would have received up to $1,500 for each
interstate home study completed within 30 days. H.R. 4504 would have authorized
$10 million annually in each of FY2005-FY 2008 for these incentive grants and
would have repealed the incentive program at the end of FY 2008.

Current federal law provides severa protections specific to foster children who
are placed across state lines. Theseinclude periodic reassessment of whether the out-
of-state placement remains appropriate and a visit no less frequently than every 12
months to a child placed out-of-state. The House-passed H.R. 4504 would have
requiredavisit at |east once every six monthsand would have allowed private agency
caseworkers (working under contract with a state agency) to make these visits.
Current law requires that a state agency worker (either of the child’s home state or
the state where the child is placed) make the visit.?®

The process of placing a child across state lines is generally governed by the
Interstate Compact on the Placement of Children (ICPC). The ICPC is a kind of

22 These checks are sometimes cited asasource of delay for the compl etion of home studies.
For moreinformation on delaysin interstate home studies generally, and regarding criminal
records checks for child welfare purposes, see respectively Understanding Delaysin the
Interstate Home Study Process (Sept. 2002), at [http://aaicama.aphsa.org/home%20
study%20report.pdf], and Understanding Criminal Records Checks (Oct. 2002), at
[ http://aai cama.aphsa.org/Survey-CRCF.pdf].

% Federal law includes a number of other provisions primarily concerning placement of
children across state lines. These include a prohibition on the delay or denial of achild for
adoption when an appropriate family is available but living in another state than the child
and arequirement that states develop plans to make effective use of “cross-jurisdictional
resources.”
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contract between al states, the District of Columbia, and the Virgin Islands — each
of which has adopted the identical compact language as a part of their governing
statutes. A compact regarding the interstate placement of foster children is widely
viewed as an important protection for children, but the ICPC itself, which was
drafted in 1960 and has not been significantly changed since then, is seen as
outmoded and, in some cases as a contributor to delaysin interstate placement. The
House-passed H.R. 4504 included a sense of Congress caling for the states to
“expeditiously” revisethe ICPC.

The American Public Human Services Administration (APHSA), which
provides secretariat services to the ICPC, has formally endorsed “comprehensive
reform” of the ICPC. In late December 2004 an APHSA committee released for
comment adraft of its proposed revised ICPC. Among changes proposed, the draft
compact would limit the scope of placements covered by the compact; establish clear
linesof financial responsibility and legal jurisdiction; providefor creation of binding
rules, including rules that establish time frames for completion of home studies and
those to establish uniform standards for reporting and collecting data.  The draft
compact would permit an “approved placement” only after a safety review and
suitability review of the prospective home were completed. However, in the case of
relative placements only, it would permit “provisional placement” of a child
following a safety review and pending the suitability review. Finally the draft
compact would establish an interstate authority, composed of arepresentative from
each state in the compact, which would be given the power to make binding rules,
resolve disputes between parties to the compact, and enforce penalties for non-
compliance. Thisdraft is expected to undergo revisions before March 2005, when a
final draft will be presented to state human services administratorsfor avote. If that
draft isapproved, the new compact language would need to be voted on in each state
legislature and would not become effective until at least 35 states approved the
compact, and in no case before July 1, 2007.

Safety and Other Issues in H.R. 4504. Beyond the issue of interstate
placements, the House-passed H.R. 4504 proposed afew other changes intended to
better ensurethe safety of all childrenin foster care, protect youth aging out of foster
care, and clarify the rights of foster care parents, pre-adoptive parents and relative
caregivers. These changes would have amended current law to require that all states
conform their criminal background checksto the standardsincluded in the Adoption
and Safe Families Act (i.e., eliminate the opt-out provision currently in Section
471(a)(20)(B)) and would have required all states to check child abuse and neglect
registries before approving a prospective adoptive or foster parent.?* The bill also
sought to enhance the ability of foster and pre-adoptive parents and relative
caregivers to be heard at any proceeding regarding a child in their care and would
have required that state courts receiving Court Improvement funds (under Section
438 of the Socia Security Act) notify these individuals of any such proceeding. The

2 Most child abuse and neglect proceedings are not considered criminal in nature. Thus
current law requirementsrelated to criminal record checks, only, do not capture most abuse
and neglect findings. A survey conducted by APHSA in 2002 found that of the 49 states
responding, 23 included checks of child abuse registries as part of approving foster care or
adoptive placements.
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bill would also have granted courts that place children for adoption or foster care
access to the Federal Parent Locator Service for the purpose of locating a child's
parent. Finally, it sought to strengthen requirements related to maintai ning updated
health and education recordsfor childreninfoster careand specifically to requirethat
a copy of those records be made available to any child who is exiting foster care
because he or she has reached the age of majority in their state.

Kinship Care. Asnoted inthediscussion of child welfarefinancing, anumber
of bills introduced in the 108" Congress called for federal reimbursement of
guardianship payments, especially for kin who assume lega responsibility for
childreninfoster care. (See Subsidized Guar dianship.) Similar or related proposals
may be introduced in the 109" Congress. Separately , the 108" Congress enacted
legislation intended to assist elderly kinship care providersfind affordable housing.
In December 2003, the LEGACY Act (Living Equitably: Grandparents Aiding
Children and Y outh Act) was enacted as Title Il of P.L. 108-186. The law requires
the Department of Housing and Urban Devel opment (HUD) to make grantsdesigned
to improve and increase the availability of “intergenerational dwelling units” and
to ensure provision of other needed services for grandparents caring for their
grandchildren. Thelegislation authorizes appropriations of $10 million for grantsto
no morethan four private nonprofitsand requiresHUD to report on the effectiveness
of these demonstration projects no later than December 16, 2006. Authorization for
this grant program is repealed after five years. P.L. 108-186 aso requires HUD to
ensure that appropriate field office personnel and headquarter staff receive training
concerning how grandparents or other elderly relatives caring for children can be
served under existing affordable housing programs and further provides that HUD
and the Census Bureau must jointly conduct a study to (1) determine both the
number of familiesin which grandparents or elderly relatives are caring for children
and the aff ordabl e housing needs of thosefamilies, and (2) to makerecommendations
regarding how major HUD-assisted housing programs can be used, or amended to
meet those needs. Thereport wasto be submitted to Congressby December 16, 2004.

S. 2706, which proposed allowing statesto securefederal support for subsidized
guardianship under Title IV-E of the Social Security Act, would also have made
available aguardianship payment demonstration program for metropolitan agencies
(e.g., counties) within states that did not opt to provide subsidized guardianship
payments under Title IV-E. The legidation also proposed a number of additional
supports to kinship caregivers, including a “kinship navigator” grant program. The
purpose of such aprogram would be to establish information and referral systemsto
assist caregivers in accessing existing financial and other supports, promote
partnerships between public and private agencies to better serve kinship caregivers,
establish and support kinship care ombudsmen, and support other activities” designed
to assist kinship caregiversin obtaining benefits, services, and activitiesdesigned to
improvetheir caregiving.” S.2706 sought to authorize $25 millionin FY 2005rising
to $75 million in FY 2007 for this grant program. Eligible grantees would have been
a state agency, metropolitan agency, or tribal organization with experience in
addressing the needsof kinship caregiversor children andjurisdiction over arelevant
area (e.g., child welfare, income-based financial assistance, or aging office).
However, HHS would have been required to award at |east half of the grant funding
to state agencies. Thegrantscould not exceed three yearsin duration; federal funding
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would be 100% in thefirst year of the grant period, and 75% or 50% respectively in
years two and three of the grant period (if applicable).

As amended by P.L. 104-193 (the Personal Responsibility and Work
Opportunity Reconciliation Act) Title IV-E requires states to “consider giving
preference’ to relative caregiverswhen determination of achild’ splacement isbeing
made. S. 2706 would have amended this provision to further require that within 60
days of achild’s removal from his or her home, a state must notify grandparents or
other adult relatives of the child of thisremoval and explain the options the relative
has under local, state, or federal law to participate in achild’s care and placement.

Data Collection and Reporting. Currently states receiving federal foster
carefundsarerequired to submit casel oad characteristic datatwiceayear through the
Adoption and Foster Care Analysisand Reporting System (AFCARS). Thedatacan
be used for program management to enhance state performance and are now used, in
part, to determine a state’'s compliance with certain federal child welfare policies.
Although the dataare consideredimproved fromthefirst yearsof reporting, concerns
about AFCARS data reliability persist.?® In addition, some states and researchers
believethat the measurements currently taken may not accurately reflect the program
improvements states have achieved. The House Ways and M eans Subcommittee on
Human Resourcesheld ahearing on November 19, 2003, to assesswhat dataarenow
collected, how they are or might be used, and what additional data might be gathered
to enhance safety, permanence, and well-being for foster care children.?® In May
2004, the Pew Commission on Childrenin Foster Care recommended that Child and
Family Services Reviewsincorporate“ better measures of child well-being” and use
longitudinal datato “yield more accurate assessments of performance over time.”

The Adoption Promotion Act (P.L. 108-145), which became effective with the
first day of FY 2004, authorizes financial penalties for states that submit late or
inadequate AFCARSdata. These penaltieswerepreviously establishedinregulation,
but HHS announced in January 2002 that it would withhold further penalties after a
Departmental Appeals Board ruling found they were not authorized in the statute.
The new law explicitly grants HHS authority to penalize states for failing to meet
federal data submission requirements. It establishes that HHS must notify states,
within 30 days after the date that AFCARS data are due to be submitted, of any
failure by the state to submit the data as required in the regulation; HHS must also
give notice at that time that federal paymentswill be reduced to the state if the data
are not correctly re-submitted within six months. If the state does not meet this
six-month deadline, federal paymentsfor administrative claimsassociated with foster
caremust bereduced by 1/6 of 1% of the state’ stotal expendituresinthefirst quarter

% U.S. Department of Health and Human Services, Office of Inspector General, Adoption
and Foster Care Analysis and Reporting System (AFCARS): Challenges and Limitations,
Mar. 2003, available at [http://oig.hhs.gov/oei/reports/oei-07-01-00660.pdf].

% The hearing testimony and related documents may be viewed at
[ http://waysandmeans.house.gov/hearings.asp?f ormmode=detail & hearing=114& comm=2].

2" Pewv Commission, Fostering the Future, pp. 28-30. The Commission recommends that a
National Academy of Sciences panel be convened to recommend best outcomes and
measures to be used in child welfare data collection.
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of thisfailureand 1/4 of 1% in the second and any subsequent quarters. In aFebruary
2004 Information Memorandum, HHS reviewed the new penalty structure placed in
law and stated that it will not reinstate AFCARS penaltiesuntil new final regulations
implementing P.L. 108-145 are issued.”

H.R. 1534 would have required HHS to provide Congress with
recommendations on improving the quality and usefulness of data being collected
through AFCARS. The recommendationswereto be devel opedin consultation with
state child welfare agencies and other experts. H.R. 1534 would also have required
HHS to consider modifying AFCARS to include (1) collection and analysis of data
that could track asinglefoster care child acrosstime (longitudinal data); (2) analysis
of groups of children who enter or exit the system within the same period of time
(entry and exit cohort data); and (3) a measure of adoption disruption.

On April 28, 2003, HHS published arequest for comment on waysto improve
AFCARS. The agency stated its particular interest in obtaining input on the specific
strengths or weaknesses of AFCARS; suggestions for areas of improvement,
including ideas about how the suggested improvement could be made and how the
federal government could facilitatethe changes; dataelementscurrentlyin AFCARS
that could be deleted and any elements that should be added; and strategies to
improve dataquality for AFCARS, including the use of incentives. Commentswere
alsoinvited based onindividuas' use of the current characteristic and financial data
collected and on the structure of the data file and how it is submitted.”

Student Loan Forgiveness. S.407, S. 409, H.R. 734, and H.R. 2437 sought
to encouragebetter-trained, higher-quality workersand greater longevity inthefields
by offering limited student |oan forgivenessto professional sproviding socia services
to children and families. S. 407 (introduced by Senator DeWine) would have
amended the Higher Education Act of 1965 to provide student loan forgiveness for
attorneyswhoreceivetraininginfamily, juvenile, or domestic relationslaw, and who
go on to represent low-income families or individuals involved in the family or
domestic relations court systems. This loan forgiveness would have ranged from
20% for attorneys who spend at |east three consecutive yearsin thefield to 50% for
those who spend at | east five yearsin thiskind of employment. The bill would have
authorized up to $20 million in FY 2004 and such sums as necessary for FY 2005
through FY 2008. H.R. 734 (introduced by Representative Stephanie Jones) and S.
409 (introduced by Senator DeWine) would have provided the samelevel of funding
authorization and similar loan forgiveness terms for individuals who receive a
graduate or undergraduate degree in social work and then find employment with a
public or (certain) private child welfare agencies. Finaly, H.R. 2437 would have
amended the Higher Education Act of 1965 to provide student loan forgiveness for
individuals whose social work studies, or other related higher education studies,

% ACY F-CB-IM-04-04, i ssued February 17, 2004 and availableat [ http://www.acf .dhhs.gov/
programs/cb/laws/im/im0404.pdf].

% U.S. Department of Health and Human Services, Administration for Children and
Families, “Request for Public Comment on the Improvement of the Adoption and Foster
Care Analysis and Reporting System (AFCARS),” 69 Federal Register 22386, Apr. 28,
2003.
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focus on serving children and families and who had been employed for at least two
consecutiveyearsaschild welfareworkers. Under thisproposal, theloan forgiveness
would have ranged from 20% for workers with the minimum two years of serviceto
30% for those with four or five consecutive years of service. This bill would have
authorized up to $10 million in each of five years for this purpose. All four of the
proposed student loan forgiveness bills would have required HHS to evaluate their
effectiveness.

Tax Provisions Related to Adoption. Asapart of the Economic Growth
and Tax Reconciliation Act of 2001 (P.L. 107-16), the 107" Congress expanded the
adoption tax credit and made it a“permanent” part of the Internal Revenue Code.
However, that samelaw providesthat the tax changesit contained are to expire (or
“sunset”) in 2010. H.R. 1057 (introduced by Representative DeMint) and passed by
the House in September 2004, would have exempted changes made to the adoption
tax credit from this sunset provision. However, neither H.R. 1057, nor the identical
S. 1931 (introduced by Senator Bunning) were taken up by the Senate before the
close of the 108" Congress.®

Legidation introduced by Representative Peter King (H.R. 584) and Senator
LisaMurkowski (S. 2316) would have amended the Internal Revenue Codeto ensure
that adoptive parents could, without penalty, withdraw funds from an Individual
Retirement Account (IRA) in order to finance an adoption. In general, individuals
would beallowed to withdraw up to $10,000for certain adoption expenses(generally
those“ qualified adoption expenses’ not already covered by the adoption tax credit).
Parents who adopted a “special needs’ child would have been allowed to make
penalty-free withdrawal s on a somewhat broader basis.

Tribal Child Welfare Issues. As noted above, tribes are currently not
eligible to directly receive federal foster care and adoption assistance funds under
TitlelV-E of the Social Security Act. Although the specificsvary, H.R. 4856, along
with the President’'s optional child welfare financing system and the
recommendationsoffered by the Pew Commission, would haveallowed direct federal
funding to tribes for Title IV-E purposes.®

In addition, Representative Camp (H.R. 443) and Senator Daschle (S. 331)
introduced identical bills in the 108" Congress that would have granted new
authority to tribes to operate foster care and adoption assistance programs on the

% Changes made by P.L. 107-16 doubled the existing adoption tax credit (from $5,000 to
$10,000), madethefull credit availableto familieswith incomesup to $150,000 (previously
the phase-out began at $75,000), and provided for a cost-of-living inflation adjustment of
thiscredit. Asof the 2004 tax year, adoptive parents may claim the $10,390 credit up to the
full amount of their qualified adoption expenses; beginning in tax year 2003, parents who
finalized theadoption of childrenwith special needs may claimtheentire adoptiontax credit
amount regardless of their actual adoption expenses.

% For a side-by-side review of differences in the proposals see “Tribes’ in the CRS
Congressional Distribution Memorandum, “Child Welfare Fundingin TitlesIV-B and IV-E
of the Social Security Act (Current Law) and as separately proposed by the Pew
Commission on Children in Foster Care and by the Child Safety and Family Enhancement
(Child SAFE) Act (H.R. 4856),” Aug. 4, 2004, by (name redacted).
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same general financing basis currently available to states. Those bills provided that
tribal programswould define the service areawheretheir plan wasto bein effect and
would be able to grant approval of foster care homes based on tribal standards that
ensure the safety of children, but would otherwise need to comply with al federal
program provisions that apply to states. (However, the HHS Secretary could have
waived any requirement if he found doing so would “advance the best interests and
safety of the children” served by the tribal plan.) Tribes that currently have
agreementswith astate to receive some Title IV -E reimbursement would be allowed
to continue those agreements. The provisions of H.R. 443 and S. 331 were similar
to those reported in the 107" Congress by the Senate Finance Committee (H.R.
4737). At that time, the Congressional Budget Office estimated their cost at $12
million for FY 2004 and $398 million over the FY 2004-FY 2012 period.*

Additional legislation relevant to tribal child welfare included H.R. 4 (TANF
reauthorization), which passed the House early in the 108" Congress but was not
considered on the Senate floor. That bill would have set-aside $2 million for
demonstration projects designed to test the effectiveness of tribes in coordinating
child welfare and TANF servicesto tribal families at risk of child abuse or neglect;
S. 1601 (introduced by Senator Nighthorse Campbell), would have amended and
reauthorized the Indian Child Protection and Family Violence Prevention Act and
passed the Senate by unanimous consent in September 2004; it was not considered
in the House before the close of the 108™ Congress. Finally, H.R. 2750 (introduced
by Representative Don Y oung), sought to amend the Indian Child Welfare Act.

Support for Current and Former Foster Care Children and Youth.
Asintroduced by Representative Millender-McDonald H.R. 1401 sought to provide
money to statesfor support of networksof public and private community entitiesthat
offer mentors to children in foster care. It would have authorized funding of $15
million for this purposein each of FY 2004 and FY 2005, and such sums as necessary
in succeeding years. In addition, it would have alowed HHS to award a grant for
establishment of a National Hotline Service or website to provide information to
individual sinterested in becoming mentorsto youth in foster care. Funding for this
grant was to be authorized at $4 million for each of FY 2004 and FY 2005 and such
sumsas necessary for each succeeding fiscal year. A nearly identical version of this
bill (whichwould also haveallowed direct grantsto local political subdivisions) was
subsequently introduced by Representative Millender-McDonald as H.R. 2880 and
by Senator Landrieu as S. 1419.

H.R. 4003, introduced by Representative George Miller, sought to amend Title
IV of the Higher Education Act to establish separate grants to public and private
ingtitutions of higher education (1) to provide technical assistance and supportive
services, including education and financial aid counseling or other appropriate
services to foster care youth; and (2) to ensure basic housing for foster care youth

2 The major differences between the earlier reported language (H.R. 4737, 107" Congress)
and provisions introduced in the 108th Congress (S. 331 and H.R. 443) are that the bill
reported in the 107" Congressincluded a separate definition of “tribe” for native groupsin
Alaskaand would have required that those Alaska groups meet the samefederal foster care
home requirements that states must meet.



CRS-24

who are living in college dormitories during the regular school year and during
school breaks (excluding the summer break). The bill would have allowed a part of
afoster care youth’'s cost of living to be added to the “cost of attendance’ figure,
which is used in determining financial need for college students. Finally it sought
other revisions of law designed to expand access to federal financial aid for foster
care youth, identify the number of such youth who apply for such aid, and track the
number of former foster care youth who compl ete an undergraduate degree. For these
purposes, H.R. 4003 would have defined “foster care youth” to include youth who
arecurrently in care, or who werein foster care at age 18 and who are in high school
or college.

Preventing Voluntary Relinquishments for Mental Health Reasons.
The Keeping Families Together Act (S. 1704, introduced by Senator Collins, and
H.R. 3243, introduced by Representative Ramstad) would have amended TitleV of
the Public Health Act to authorize competitive “family support grants’ for states
seeking to establish systemsof mental heal th care and servicesthat would prevent the
practice of parents relinquishing their children to child welfare or juvenile justice
custody in order to obtain mental health services for their children. The General
Accounting Office reported in April 2003 that a survey of 19 state child welfare
directors and juvenile justice officials in 30 counties had produced a conservative
estimate of 12,700 children who during FY 2001 were placed in child welfare or
juvenile justice custody so that the children could receive mental health services.
State and county officials surveyed by GAO reported that limitations of public and
private health insurance, inadequate supplies of mental health services, limited
availability of services through mental health agencies and schools, and difficulty
meeting eligibility rules of servicesinfluenced these kind of placements.®

S. 1704/H.R. 3243 sought to authorize $4.5 million for FY 2004, $6.5 million
for FY 2005, and $11 million in each of FY 2006 through FY 2009 to award grant
funds to states to establish a “sustainable system of care” for children and youth
(under the age of 21) who are in state custody to receive mental health services or
who are at risk of this placement. States winning grant funds could have used them
to deliver mental health care and family support servicesto these children and their
families, but only aspart of atransition to this* sustainable system.” The grant funds,
which would have been received over six years and would have required increasing
levels of state matching funds beginning with year 3, could also have been used by
statesto establish astate andlocal infrastructurethat permitsinteragency cooperation
and cross-system financing; expand public health insurance programs to cover an
array of community-based mental health and family support services,; provide
outreach and public education; provide the necessary training and professional
development for personnel who work with eligible children and youth to implement
the state’s plan; and for administration of the plan, including development and
maintenance of data systems. The state’s plan would have been submitted in the
second year of the grant and, among other things, would have described how the
planned system of care would be financed — including contributions from state

¥ U.S. General Accounting Office, Child Welfare and Juvenile Justice: Federal Agencies
Could Play a Sronger Rolein Hel ping States Reduce the Number of Children Placed Solely
to Obtain Mental Health Services, GAO-03-397, Apr. 2003.
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agencies, state use of funds viaMedicaid options or waivers or the State Children’s
Health Insurance Program (SCHIP), and other public health insurance mechanisms.

The grantswere to be administered by the HHS administrator of the Substance
Abuseand Mental Health Services Administration (SAMHSA) in consultation with
officials of the Administration for Children and Families (ACF) and the Centersfor
Medicaid and Medicare Services (CMS), also at HHS, the Office of Juvenile Justice
and Delinquency Prevention (OJJDP) at the Department of Justice, and the Assistant
Secretary of Education for Special Education at the Department of Education.
SAMHSA, along with each of the above-named agencies, would aso have been
required to establish and staff atask force to examine problems of mental health in
the child welfare and juvenile justice systems, along with access by children and
youth to mental health services and the role of agenciesin promoting accessto these
servicesfor children and youth. The task force would work with stakeholdersin the
system to make recommendationsto Congresson how toimprove delivery of mental
health services to children and youth with serious emotional disturbances; develop
improved reporting requirements concerning the numbers of children entering child
welfare and juvenile justice systems to access mental health services and create
standard definitions for categories of data to be collected; encourage interagency
cooperation to eliminate the practice of custody relinquishment; provide advice to
SAMHSA on administering thefamily support grant program; coordinate and deliver
technical assistance for states and agencies implementing the grant program; make
recommendations for breaking down barriers to coordination in existing federal
programs, and, finally, provideabiannual report to Congressonitsrecommendations
and progress in carrying out its duties. S. 1740/H.R. 3243 sought to appropriate $1
million in each of FY 2004 through FY 2009 to fund this task force.

Recruitment of Foster Care and Adoptive Parents. Asintroduced by
Representative Jim Cooper, H.R. 4431 would have created a competitive grant
program (modeled after the “One Church, One Child” program) that supported the
establishment or expansion of programs that use networks of public, private, and
faith-based organizations to recruit and train qualified foster parents and adoptive
parents and to provide support services to foster and adoptive parents and their
children. Eligible applicants would have included state or local governments, local
public agencies, community-based nonprofits, and charitable or faith-based
organizations. H.R. 4431 would have authorized up to $20 million in each of
FY 2005-FY 2009 for this purpose. In addition, the legislation would have required
HHS to report annually on the grants made and the effectiveness of those grants.
Anditwould have separately authorized up to $1 million in each of FY 2005-FY 2009
for the creation of a National Clearinghouse for Adoption Promotion and Foster
Parent Recruitment Programs.

TANF Reauthorization. The TANF reauthorization debate remains
unfinished, as Congress has continued the block grant viatemporary extension only.
Apart fromthe child welfarewaiver language, described earlier, some childwelfare-
related measures were included in the comprehensive TANF reauthorization
legislation passed by the House on February 13, 2003 (H.R. 4) and reported by the
Senate Finance Committee in October 2003 (S.Rept. 108-162).
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Improve child well-being and reduce child poverty. Congress
considered severa proposals to amend the purposes and/or practice of TANF to
explicitly address the issues of child well-being and child poverty. Because a
majority of children who enter the public child-welfare system come from poor
families, and amgjor goal of the system isto ensure and improve their well-being,
TANF policies are important to child welfare advocates, workers, and clients.

As passed by the House in February 2003, H.R. 4 would have made improving
child well-being the overarching goal of each of TANF s four stated purposes and
would have amended one of the current law goal sto include reducing family poverty.
The House-passed bill would aso have required HHS to develop “uniform
performance measures’ to determine how well states are achieving the stated
purposes of the block grant funding. The Senate Finance Committee, which reported
itsversion of the TANF reauthorization legislation in October 2003 (H.R. 4, S.Rept.
108-162), would aso have required development of these performance
measurements. However, that bill does not amend the overall purposes of TANF to
explicitly include improvement of child well-being. At the same time, the Senate
Finance Committee-approved version of H.R. 4would haverequired statesto address
child (or where appropriate) adolescent well-being in each Family Self Sufficiency
Plan (development of these plans would also be mandatory for TANF recipients).
Additionally, both the House-passed and the Senate Finance Committee-approved
versions of H.R. 4 would have required the Census Bureau to implement a new
survey of program participation to assess outcomes of continued welfare reform on
the economic and child well-being of low-income families. The Senate Finance
Committee-approved bill would further have required the Commerce Department to
produce reports for Congress on the survey findings at the second and fifth year
following enactment of the legidlation.

Sanctions. Current TANF law requires states to impose a penalty on
individuals who fail to meet work participation rules, and it allows states to choose
between cutting a family’s entire benefit or reducing some part of the benefit as a
sanction for noncompliance. This means that a portion of some states caseload
consists of “child-only” cases where, because of failure to meet work or other rules,
aparent (or other adult) is no longer receiving benefits on their own behalf, but the
child(ren) in the family continue to receive aid. The House-passed H.R. 4 would
have limited this kind of “child-only” case by requiring that after two months of an
adult failing to meet established work requirements (without good cause), a state
must end the entire benefit for the family of which the noncomplying adult is a part.
Continuing benefits to the child(ren) in the family, using federal TANF or state
Maintenance of Effort funds, would not have been allowed. (The House-passed H.R.
4would haveprovided an exemptionfor stateswhose constitution or statute prohibits
afull family sanction, but this exemption would have expired within one year of
enactment of thisprovision.) The Senate Finance Committee bill did not amend these
sanction provisions. Both the House-passed and Senate Finance Committee-approved
versions of H.R. 4 would have newly required states to report on the number of
families (and total number of individuals) that lost TANF assi stance dueto sanctions
or time limits, or for other specified reasons.
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President’s FY2005 Budget Request

As in past years, the President’s FY 2005 budget requested a total of $505
million for the Promoting Safe and Stable Families program and a total of $60
million for Education and Training Vouchers to former foster care youth. These
amounts represent the full funding authorizations proposed by the Administrationin
2001 and passed by Congress|atethat sasmeyear (P.L. 107-133). However, Congress
did not appropriate the full funding authorization in either FY 2004 or FY 2005. (See
Table 1.) In addition, the President’s FY 2005 budget proposed a total of $133.3
million for three grant programs authorized under the Child Abuse Prevention and
Treatment Act. These same programs were funded at $89.5 million in FY 2004 but
received an estimated $101.8 million in FY 2005. The FY 2005 funding followed the
pattern of the President’s request — increased funding for CAPTA’s Basic State
Grants and Community-Based Grantsfor the Prevention of Child Abuse, along with
reduced funding for CAPTA’s Discretionary Grants — but did not match the level
of proposed increases or decreases. (See Table 1.) The President’ s FY 2005 proposal
sought $42 million for Basic State Grants, alittlelessthan twice their $21.9 million
funding level in FY 2004 and $65 million for the newly renamed Community-Based
Grantsfor the Prevention of Child Abuse and Neglect, which received $33.2 million
for FY2004. At the same time it sought to decrease (by $8.1 million) funding for
CAPTA’s Discretionary Grants.

The Administration’ sBudget Justifications argue that theincreased funding for
Basic State Grants and Community-Based Grantsfor the Prevention of Child Abuse
and Neglect would strengthen state child abuse prevention and treatment efforts by
assistingthemin meeting new “prevention-related” eligibility requirementsincluded
inthe Keeping Children and Families Safe Act of 2003 (P.L. 108-36) and by enabling
states to provide more post-investigative services to children, improve the capacity
of their community-based programs to measure the effects of their work, and aso
allow these programs to serve more families. Asin other years, the Administration
explainsthe requested decrease in the Discretionary Grants as roughly equivalent to
theamount of congressional earmarks attached to thisgrant program for the previous
fiscal year. (See also the discussion of Child Abuse Prevention and Treatment
Act, above.

The FY2005 President’s budget renewed the Administration’s call for an
alternative child welfare financing option, although it did not propose any specific
legislationfor thispurpose. (For morediscussion of thisproposal, seeChild Welfare
Financing, above.) Finally, noting that a March 2003 decision of the United States
Court of Appeals for the Ninth Circuit (Rosales v. Thompson)* “contravenes the

34 321 F.3d 835 (9" Cir., Mar. 3, 2003). The court of appeals ruled in this decision that a
child could be eligible for federal foster care participation if he or she would have met the
required AFDC-eligibility test either in the home of the parent or relative from which he or
she was removed or in the home of a specified relative where he or she had been living at
the time court proceedings were held. HHS has estimated that application of thisruling, in
al nine statesincluded in the Ninth Circuit, would cost the federal government $77 million
in FY2005 and $375 million over five years. In California, where the case arose, the

(continued...)
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Department’s longstanding interpretation of the Socia Security Act,” the
Administration’ sFY 2005 proposal stated itsintention to seek an amendment of that
acttoclarify that “homeof removal,” for purposesof determiningachild’ seligibility
for federal foster care assistance, is “linked inextricably” to the custodial relative’s
home from which the child is removed. No legidation to clarify this position was
offered by the Administration during the 108" Congress.

Child Welfare Funding Levels

Anomnibusfunding measure containing FY 2005 appropriationsfor HHS was
signed by the President on December 8, 2004 (P.L. 108-447). The fina funding
levels for child welfare programs drew from those included in the House-passed
Departments of Labor, Health and Human Services, and Education, and Related
Agencies Appropriations Act for FY 2005 (H.R. 5006, H.Rept. 108-636) and those
approved on September 15, 2004 by the Senate Committee on Appropriations (S.
2810, S.Rept. 108-345). P.L. 108-447 also included a 0.80% across-the-board
reductioninmost discretionary funding accounts, including all thediscretionary child
welfare accounts.

The final funding levels were similar, in many cases, to those passed by the
House and requested by the President. Table 1 (below) listsfinal funding levelsfor
selected child welfareprogramsin FY 2002 - FY 2004 and proposed and final funding
levels for FY2005. It also indicates whether the program receives mandatory or
discretionary funding.

% (...continued)

Sacramento Bee hasreported that a federal judge ruled that the state and its counties must
pay more than $80 millionin previously denied foster care benefitsasaresult of the Rosales
ruling. Thefederal government would beresponsiblefor matchingtheseeligibleclaims. See
“Foster Ruling to Cost State Millions,” Sacramento Bee, Feb. 14, 2004.
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Table 1. Proposed and Final Funding for Selected
Child Welfare Programs, FY2002-FY2005

($inmillions)
Final Funding by Proposed and Final Funding
Program Fiscal Year FY 2005 °
kind of fundin 3 » [President’s Final
g 2002 | 2003% | 2004 request House | Senate 2005

Title 1V-B of the Social Security Act
Child Welfare Services
discretionary 292 290 289 292| 292 292| 290
Child Welfare Training
discretionary 7.5 74 74 7.5 7.5 7.5 74
Promoting Safe & Stable Families | oo5| 44| 404 505| 410| 404| 404
mandatory + discretionary®
Mentoring Children of Prisoners
discretionary® 0] 99| 497 50 50 50| 49.6
Title1V-E of the Social Security Act
Foster Care 4519| 4485 4974  4,896| 4,896| 4,896 4,896
mandatory’
Adoption Assistance
mandatory’ 1,342| 1,463 1,700 1,770| 1,770| 1,770| 1,770
Adoption Incentives 43| 427| 75 21| 321| 321| 318
discretionary ' ' ‘ ‘ ‘ '
Foster Care Independence
mandatory 140 140 140 140( 140 140( 140
Foster Care Independence
Education and Training Vouchers® 0| 417 447 60 50( 44.7| 46.6
discretionary
Child Abuse Prevention and Treatment Act
Basic State Grants 220| 219 219 420| 285 275| 273
discretionary
Discretionary Grants (for research
and demonstration) 26.2| 338| 344 26.3| 26.3| 344 317
discretionary
Community-Based Grants for the
Prevention of Child Abuse and 334| 332| 332 650| 432| 432| 429
Neglect
discretionary
Children’s Justice Act Grants g
off-budget 20.0 20.0| 20.0 Not applicable 20.0
Other Programs (all discretionary funding)
Abandoned I nfants Assistance 122 121 121 12.1] 121 12.1( 12.0
Adoption Opportunities 274 27.2 27.1 273 273 273| 271
Adoption Awareness 129| 128 12.8 129 129 129| 128

Source: Table prepared by Congressional Research Service (CRS) .

a. The numbers in this column reflect the 0.65% funding reduction approved as a part of the final
funding law (P.L. 108-7), which was applicable to al of the discretionary fundsin thistable.

b. The numbers in this column reflect the 0.59% funding reduction approved as part of the final
funding (P.L. 108-199), which was applicable to all of the discretionary fundsin this table.
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¢. The numbers in the “House” column reflect those that were passed as part of H.R. 5006 on
September 9, 2004. The numbersinthe“ Senate Comm.” columnreflect funding level sincluded
in S. 2810 as it was approved by the Senate Committee on Appropriations on September 15,
2004. The numbers in the “Final” column reflect funding included in P.L. 108-447. The law
included an across-the-board 0.80% reduction in accounts, which was applicable to al of the
discretionary fundsin this table. The administration has not published the final funding levels
for each of these accounts; thus numbers shown here are an estimated final funding level based
on an a proportionate application of the funding reduction to each discretionary program.

d. Before FY 2002, al funding for this program was mandatory. P.L. 107-133, which reauthorized
the program through FY 2006, set an annual mandatory funding level of $305 million for it and
authorized additional discretionary funding up to $200 million in each fiscal year. Funding
abovethe mandatory level was subject to the funding rescissionsin both FY 2003 and FY 2004.
Seetable notesa and b.

e. P.L. 107-133, which was signed into law in January 2002, first authorized this funding.

f. The Federal Foster Care and Adoption Assistance Programsaretheonly two child welfare programs
funded with mandatory (or entitlement) dollars that are also on an “open-ended” basis. This
means there is no annua cap on the amount of federal money that may be spent on these
programs; states may claim reimbursement for a part of al eligible foster care and adoption
assistancerelated costs. Thefinal funding level shown for FY 2002 and FY 2003 are estimated
federal expenditures based on state claims; the final funding level for FY 2004 and FY 2005
reflect estimates of what states are expected to claim for these programsin those years.

g. P.L. 108-199 includes language to ensure the availability of unused FY 2003 adoption incentive
funding (totaling approximately $27.5 million) for FY 2004. Thus Congress expected the total
available FY 2004 adoption incentive funding to equal about $35 million.

h. P.L. 108-36 renamed these grants, which are authorized under Title Il of CAPTA and were
previously call Community-Based Family Resource and Support Grants.

i. Thesegrantsare not funded out of the general treasury. Instead, P.L. 98-473 (Victimsof Crime Act
of 1984), asamended, providesthat up to $20 million annually isto be set-asidefor these grants
out of the Crime Victims Fund. That fund is composed of various criminal fines, penalties,
assessments and forfeitures and is administered by the Department of Justice.

j- Appropriations shown in this row are for programs authorized under the Children’s Health Act of
2000 (Sections 330F and 330G of Title I11 of the Public Health Service Act). Section 330F
authorizes Adoption Awareness, which received $9.9 million in FY 2002 and $9.8 million in
each of FY2003 and FY2004. Section 330G authorizes a Special Needs Adoption Program
aimed at improving awareness of adoption of special needs children. This program received
$3 million in funding for each of FY2002 (first years funds were authorized under this
section), FY 2003 and FY 2004.

For More or Related Information
CRS Report RS20230, Child Welfare: The Chafee Foster Care Independence
Program, by (name redacted).

CRSReport RL31242, Child Welfare: Federal ProgramRequirementsfor States, by
(name redacted).

CRS Report RL32070, Interstate Compact on the Placement of Children, by
(name redacted).

CRS Report RS21365, The Missing, Exploited and Runaway Children Protection
Act: Appropriations and Reauthorization, by Edith Cooper.

CRS Report RL31655, Missing and Exploited Children: Overview and Policy
Concerns, by Edith Cooper.

CRS Report RL31769, Immigration: International Adoption, by (name redacted).

Section 11, House Ways and Means Committee Green Book, 2004 edition
[ http://waysandmeans.house.gov/medi a/pdf/greenbook2003/Section11. pdf]
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