Order Code RL32751

CRS Report for Congress

Received through the CRS Web

The Convention on International Trade in
Endangered Species of Wild Fauna and Flora
(CITES): Background and Issues

February 1, 2005

Pervaze A. Sheikh
Analyst in Environmental and Natural Resources Policy

Resources, Science, and Industry Division

M. Lynne Corn
Specialist in Natural Resources Policy
Resources, Science, and Industry Division

Congressional Research Service % The Library of Congress




The Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES):
Background and Issues

Summary

The Convention on International Trade in Endangered Species of Wild Fauna
and Flora (CITES) has been ratified by 167 nations, including the United States. It
regulates the international trade in animals and plants that may be threatened by
trade. CITES entered into force in 1975 and currently regulates the trade of
approximately 28,000 species of plantsand 5,000 speciesof animals. Many believe
that CITES has been a success, citing that no species listed under CITES has gone
extinctin thelast 30 years. Othersbelievethat CITES, athough successful, has had
implementation difficulties, such as the lack of enforcement and implementation
regulations in some Party nations.

Protected speciesare organized under CITES into three appendices. Speciesin
Appendix | arethreatened with extinction and trade in these speciesis prohibited for
commercia purposes. Appendix Il contains species not necessarily threatened with
extinction, but which reguire controlled trade to prevent population declines. For
species protected in Appendix |11, at least one country has requested other countries
to assist in regulating trade originating in that country.

TheEndangered SpeciesAct (ESA) implementsCITESintheUnited Statesand
contains provisionsfor protecting rare foreign species. The ESA, however, protects
species based on severa criteria that may threaten their survival; CITES focuses
solely on the threat of trade to a species s survival. Further, CITES alows for the
tradein speciesif tradeisnot detrimental to thesurvival of the species; the ESA may
allow imports of foreign endangered species if trade enhances the survival of the
species in their native country.

In the United States, comparisons of wildlife protection under the ESA and
CITESmay bean emergingissuefor Congress. Somearguethat the ESA regulations
on importing some foreign species may inhibit conservation efforts in foreign
countriesthat rely on funds generated from wildlifetrade. Othersrespond by noting
that CITESisfocused only on thetradein endangered species, rather than the overall
protection and conservation of the species such asin the ESA. Issuesregarding the
effectiveness of enforcing CITES and the implementation of CITES may also
emerge.

CITES signatories held ameeting in October 2004 to discuss several proposals
for listing or changing thelisting of specieswithinitsappendices. The United States
participated and successfully lobbied to downlist the bald eagle (from Appendix | to
Appendix I1) to reflect increasing populations of bald eagles in the United States.
Other changes included a regjection of limited trade in elephant ivory for some
African nations, approval for a limited hunt of black rhinoceros, and increased
protection for some marine species. This report will be updated as warranted.
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The Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES): Background and Issues

Introduction

The Convention on International Trade in Endangered Species of Wild Fauna
and Flora (CITES) is an international agreement among national governments. It
aims to ensure that the international trade in plants and animals does not threaten
their survival. The United States, asignatory to CITES, isthe largest importer and
exporter of wildlife productsinthe estimated $5 billionworld wildlifetradeindustry.
The United States' share of the world wildlife trade is between $1 billion and $2
billion per year.!

The implementation and enforcement of CITES is of interest to Congress
because of the prominence of the United States in the international wildlife trade.
Congressprovidesoversight on U.S. activitiesrelated to CITES by holding hearings
on U.S. recommendations for CITES, as well as, providing appropriations for
conservation programs that aim to improve the populations and habitats of some
species listed on CITES. The latest Conference of the Parties (COP) for CITES
concluded October 14, 2004, in Bangkok, Thailand. Several issueswere discussed,
including the sport hunting of rhinos, African elephant ivory and trade, and
harvesting and trade of Indonesian ramin timber species. This report provides
background information on the structure of CITES, the enforcement of CITESinthe
United States, and implementing issues related to CITES.

Background

The origins of CITES can be traced to the 1960s, during international
discussions about the world trade of wildlife and wildlife products and its effect on
wildlife populations. In 1963, the International Union for Conservation of Nature
and Natural Resources (IUCN) called for an international convention on thetradein
animal species and their products. A first draft of the Convention was produced in
1964, and in 1973, CITES was signed by 21 nations in Washington, DC. CITES
entered into force in 1975 after 10 countriesratified the agreement. Asof February
2004, there are 167 signatoriesto CITES.

1U.S. Government Accountability Office, Protected Species, I nternational Convention and
U.S Laws Protect Wildlife Differently, GAO-04-964 (Washington, DC: Sept. 2004).
Hereafter referred to as GAO Protected Species Report.
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CITES s applied to species whose popul ations may be significantly harmed by
international trade. Species are first identified as needing protection and then
assessed for the risk trade poses for the species survival. CITES regulates trade
through a series of import and export permits corresponding to the degree of
protection. There are approximately 5,000 species of animals and approximately
28,000 species of plants listed under CITES. The administrative bodies of CITES
are the Secretariat, the Conference of the Parties (COP), and the Management and
Scientific Authorities of each country. The Parties (i.e., signatory countries) meet
generally every two years at a COP to eval uate the implementation of the treaty and
consider efforts which would improve CITES' success.

Inthe United States, theimplementing legislation for CITESisthe Endangered
SpeciesAct (ESA; 16 U.S.C. 1531ff). The Office of Management Authority (OMA)
and the Office of Scientific Authority (OSA) of the Fish and Wildlife Service (FWS)
in the Department of the Interior (DOI), exercise the responsibilities of the
Management and Scientific Authorities. Enforcement responsibilitiesfor CITESare
shared invarying levelsby the FWS (Division of Law Enforcement), and the Animal
and Plant Health Inspection Service (APHIS) and the Customs Service in the
Department of Homeland Security. The NOAA Fisheries in the Department of
Commerce also hasasmall rolein CITES enforcement.

Classification into Appendices and the Permit System

Under CITES, speciesthat arethought to bein need of protection areidentified
by the Parties, and then their trade is regul ated through export and import permits.
Amongthecriteriaused to consider aspeciesfor listingunder CITESarethe 1) trade
in the species; 2) population size of the species; 3) quality of habitat used by the
species; 4) extent of the area where the species is distributed; 5) number of
subpopulations and their size; and 6) reproductive potential .2

When aParty isinterested in including, deleting, or changing the Appendix of
aspeciesunder CITES, it must submit aproposal to amend the listing based on aset
of criteria. To adopt an amendment based on a proposal, two-thirds of the Parties
voting must vote in favor. The set of criteria used to justify changesin the listings
have evolved over the years. When CITES took effect in 1975, several species had
already beenidentified for inclusioninthe Appendices. At thefirst COP, criteriafor
including a species under CITES were promulgated and included the submission of
data on population size and range of the species. In 1994, new criteriafor listing a
species under CITES were adopted. These criteriainclude parameters based on the
level of international trade of the species, distribution and population size of the
species, nature and intensity of threats facing the species (e.g., habitat |oss, disease,
and pollution), management of the species, conservation of the speciesin its range
country, and consultations with other countries where the species are found.?

2 GAO Protected Species Report, p. 9.

3 Criteriapresented are based on asummary provided by the GAO Protected Species Report,
pp. 21-22.
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There are three appendices in CITES that correspond to different levels of
protection from international trade. Under CITES, any species, subspecies, or
geographically separate population of a species can be listed. Once listed under
CITES, species can be traded between countries only with the proper permits.
Permits are given if trade is not expected to be detrimenta to the survival of the
species. Certificates of Exemption are granted when trade in a species meets a
specified set of criteria for exemption.* (See “exemptions’ below for further
discussion.) Article Il of the treaty provides conditions under which species are to
be included in each Appendix.

Appendix |. The most stringent restrictions on trade are for specieslisted in
Appendix |I. For Appendix I, Article Il states:

Appendix | shall include all speciesthreatened with extinction which are or may
be affected by trade. Trade in specimens of these species must be subject to
particularly strict regulation in order not to endanger further their survival and
must only be authorized in exceptional circumstances.

CITESgeneraly prohibitscommercial international tradein specimensof these
species. Circumstances under which these species can be traded include scientific
exchange, breeding, or educational programs. Both animport and an export permit
(or re-export certificate®) are required for the limited trade allowed for speciesin
Appendix I. For example, inthe recent COP, countries agreed to allow Namibiaand
South Africato kill and export five black rhinoceroses a year, with proceeds of the
sale and hunt to be provided for black rhinoceros conservation programs. The black
rhinocerosis an Appendix | species.

Appendix Il. According to Article I, Appendix |l species are:

(a) al species which although not necessarily now threatened with extinction
may become so unless trade in specimens of such species is subject to strict
regulation in order to avoid utilization incompatible with their survival; and (b)
other specieswhich must be subject to regulationin order that trade in specimens
of certain species referred to in sub-paragraph (a) of this paragraph may be
brought under effective control.

Tradein Appendix Il speciesislessrestrictive than tradein Appendix | species,
and exchange is permitted for commercial purposesif trade will not be detrimental
to the speciesin the wild. For example, trade of Appendix Il species requires only
an export permit from the country of origin, unless the importing country has
imposed additional requirements, which is allowed under CITES. In certain cases,

4 W. Wijnstekers, The Evolution of CITES, 7" Edition (Geneva, CITES Secretariat,
Switzerland: 2003). Hereafter referred to as The Evolution of CITES.

® To view the text of CITES, see [http://www.cites.org/eng/disc/text.shtml], accessed
November 1, 2004.

® A re-export certificate is granted for Appendix | species being exported from a country
that previously imported it. For example, if the United States imported a species from
Kenya, where it was listed originaly, then exported it, a re-export permit would be
necessary. Thiswould also include items subsequently converted to manufactured goods.
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CITEStreatsindividualsor partsof Appendix | speciesas Appendix Il speciesif they
have been bred in captivity or artificialy propagated. In addition, an introduction
from-the-seacertificateisrequired for theimport of Appendix | or Il specimenstaken
from the high seas outside of any country’s jurisdiction.

Appendix lll. Appendix Il species classified under CITES include:

all species which any Party identifies as being subject to regulation within its
jurisdiction for the purpose of preventing or restricting exploitation, and as
needing the cooperation of other partiesin the control of trade.

International trade of Appendix 111 species may require one of the following
three documents: 1) export permit, granted for species coming from the country that
listed it; 2) re-export permit, granted for Appendix Il species being exported from
a country that previously imported it; or 3) certificate of origin, for Appendix IlI
specimensthat are being exported from a country other than the listing country. For
example, if the United States wished to allow the export of aturtle dove hatched in
the U.S., a certificate of origin would be issued because the species was originally
listed by Ghana. A certificate of origin requires that the specimens were legally
obtained from within the exporting country. Thereisno requirement to show that the
trade in the specimen would not be detrimental to the species’ survival sinceit was
not from the listed population.

Permit Regulations. Appendix | specimens require both an import and
export permit for trade between Party nations. If anon-Party nation isinvolved, the
Party nation must provide the appropriate import or export permit depending on the
trade of the species. Appendix | specimens acquired abroad by individuals outside
their country of usual residence may not be imported into the United States without
CITES permits. A permit under CITES is not required for domestic trade within a
Party nation. Importing or exporting hunted animal trophies are the dominant use of
wildlife according to permit applicationsissued in 2003. (See Figure1.)

If aParty enters areservation, the transaction does not require apermit from or
into the country taking thereservation, but would requireapermit from theimporting
or exporting country if itisaCITES signatory. A reservation for aparticul ar species
can occur when a Party detracts from the listing of a speciesin question because it
finds the listing of the species unacceptable. The Party is required to abide by the
rules of the Convention with regard to every other species except for those on which
it has taken areservation. Until areservation is removed, that Party is treated as a
non-Party state by other signatories for trade in that species.

Switzerland and Liechtenstein have registered the most reservations, 53 and 45
respectively. Thesereservationsare primarily for bird species, amphibians, and some
mammals. Iceland, Norway, Japan, and Palau have listed reservations for severa
marine species. The United States has no reservations as of August 2004.
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Figure 1. Intended Use of Wildlife According to Import/Export
Permit Applications in 2003.
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Sour ce: GAO Protected Species Report.

Exemptions. Insomesituations, Certificates of Exemption may beissued in
lieu of permits. Certificates of Exemption are issued for pre-convention specimens
or for species that are part of scientific exchanges. Pre-convention specimens are
those specimens acquired before the species was listed under CITES. Scientific
exchangeisthenon-commercial exchange of specimensbetween registered scientific
ingtitutions. Further, Management Authorities may waive the permit or certificate
regquirement for specimens that are part of atraveling zoo, circus, plant exhibition,
or other traveling exhibition.

Administration of CITES

The administration of CITES is divided into the Secretariat, the Management
and Scientific Authorities, and the Conference of the Parties. The Secretariat is
housed within the United Nations Environment Programmein Geneva, Switzerland,
and is funded by Parties through a trust fund. The Secretariat has a broad range of
duties that include organizing meetings of the Parties, preparing reports on the
meetings, and publishing annual status reports. The Secretariat is also responsible
for undertaking scientific and technical studies that will contribute toward
implementing CITES.’

Each Party to CITES is responsible for creating its own Management and
Scientific Authorities. The Management Authorities havetheresponsibility to grant
or deny CITES permits. In general, a Management Authority must determine
whether:

"Rosalind Reeve, “ Policing International Tradein Endangered Species, The CITES Treaty
and Compliance” (The Royal Institute of International Affairs, London: 2002), 346 p.
Hereafter referred to as Policing International Trade.
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¢ the specimen was obtained through the violation of any domestic
laws,;

e aliving specimen will be prepared and shipped in a manner not
detrimental to its health or welfare;

e animport permit has been granted for Appendix | speciesbefore an
export permit can be granted;

e the import of specimens on Appendix | is primarily for non-
commercia purposes,; and

e the necessary advice from the Scientific Authority has been issued.

Management Authorities must also keep records of trade, care for species in
transit, and designate exit and entry points for trade, among other things.

The functions of Scientific Authorities are defined in part by CITES and the
Party. Among other things, Scientific Authoritiesarerequired to determinewhether:
imports or exports of CITES specieswill have a harmful effect on the conservation
status of aspecies; theintended facility for caring animported live specimen of listed
animal isadequately equipped to conserve and carefor it; and import restrictionsfor
a specimen to the country should be proposed because trade may have a negative
effect on the status of the species in the wild, or because the introduction of the
specimen into the country would present an ecological threat to native species.

Conference of the Parties. The Conference of the Parties (COP) convenes
every two to three years. At these meetings, the Parties vote on adopting
amendments to Appendices | and Il, review the progress of the Convention in
meetingitsgoals, and makerecommendationsfor improving CITES. Taking actions
on substantive proposal sor making major procedural changesusually requiresatwo-
thirds vote by the Parties; however, many other decisions are made by consensus.®
Attendance at the COP is not limited to Party members. Observers are invited to
attend and generally include non-Parties to CITES, the United Nations and its
agencies, non-governmental organizations, and any international or national body
(government or not) that is “technically qualified in protection, conservation or
management of wild fauna or flora”® While all present can participate, only Party
members can vote. There have been 13 COPs since the Convention convened in
1973, the most recent in Bangkok, Thailand in October 2004.

Summary of Proceedings from COP-13. COP-13 concluded on October
14, 2004, with several changesto specieslistingsunder CITES. Thisisasummary
of some significant changes.

e A U.S. proposa to downlist the bald eagle from Appendix | to
Appendix Il status was accepted, reflecting the improved status of

8 GAO Protected Species Report, p. 8.
° Article X1, §7 of CITES.
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bald eagles in the contiguous United States.’® According to the
Department of the Interior, Appendix Il status will make it less
burdensome for Native American tribes in the United States and
Canada to exchange eagle feathers.™

e Party nations rejected proposals to reopen the commercia ivory
trade in Africa and instead adopted an action plan to monitor
unregul ated domesticivory markets. However, Namibia, Botswana,
and South Africagained support for aone-time sale of their existing
ivory stocks, only the second such sale during the 15-year ban on
ivory trading.

e A limited hunt of black rhinoceroses (an Appendix | species) was
approved. Thisallows Namibiaand South Africato each alow the
killing and export of five black rhinoceros a year.

e Marine species were discussed extensively at COP-13. The Great
White Shark was given Appendix Il status based on reports of
threatened popul ationsdue to gamefishing and commercial harvests
of fins for shark fin soup. A proposa by Japan to downlist the
minke whale from Appendix | to Appendix Il was rejected. This
will keep in place an 18-year moratorium on commercial whaling.
Further, export quotasof caviar from Caspian sturgeon werelowered
by 22% compared to 2003, amidst opposition from environmental
groups which argued that sturgeon stocks are not sustainable at that
level of harvest and need to be lowered even further.*

Enforcement of CITES

Theenforcement of CITESisprimarily theresponsibility of the Party countries.
Parties are required to enact and implement legislation that will prohibit trade that
violatesthetreaty, aswell asprovidefor penaltiesfor violations and the confiscation
and, where feasible, the return of illegally traded specimens. Under Article VIII,
other enforcement activities are listed and include: 1) designation of ports of entry
and exit for species; 2) carefor living specimens; 3) maintenance of detailed records
on the import and export of listed species; and 4) preparation of abiennial report on
the regulatory measurestaken to enforcethe provisionsof thetreaty. Party countries
arealso allowed to adopt stricter domestic measuresthan provided inthe Convention
(ArticleXVI of CITES). Severa countries have done so, including countrieswithin
the European Union and the United States under the ESA.

19 The bald eagleis currently listed as a threatened species under the ESA, but thereis a
proposal for delisting the species.

1 U.S. Dept. of the Interior, Office of the Secretary, International Trade Restrictions Eased
for Bald Eagles (Washington, DC: Oct. 13, 2004).

12.C. Pala, “U.N. to Allow Caviar Exports, but Quotais Cut,” The New York Times (New
York: Oct. 9, 2004).
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Implementation of CITES In the United States. The Secretary of the
Interior, through the Fish and Wildlife Service (FWS), hasthe primary responsibility
for implementing CITES in the United States. The FWS is responsible for issuing
permits for the export, import, or re-export of protected species under the terms of
CITESand domesticlaws; monitoring trade and transport of |isted species; enforcing
permit regul ations; and investigating cases of illegal trade.™® All wildlife speciesthat
enter or exit the United States must be accompanied by apermit in compliance with
U.S. laws** The FWS aso is responsible for coordinating and preparing U.S.
proposals for the COP. The FWS generally coordinates with other federal agencies
to prepare these proposals.

Other federal agencies are involved in implementing CITES in the United
States. NOAA Fisheries provides scientific advice and assistance to the FWS for
marine species. Although NOAA Fisheries does not have legal authority to
implement the terms of the Convention, it does have enforcement and monitoring
responsibilities over some marine species that are jointly covered by the ESA and
CITES, such as great whales, Queen Conch, some species of hard coral, and
dolphins. The Animal and Plant Health Inspection Service (APHIS) isresponsible
for inspecting al shipments of plantsinto the United States and assists the FWSin
inspecting and detecting items that contain wildlife parts or products. Further, the
Department of Agriculture assists the FWS on policies related to plants, and the
Department of State is responsible for providing U.S. annual contributions to the
Convention as well as assistance with international environmental agreements.

Wildlife trade involving the United States is aso regul ated by other laws such
as the Marine Mammal Protection Act, Lacey Act, and the Fisherman’s Protection
Act.™ A short summary of each of these laws follows:

e TheMarineMammal Protection Act (MMPA) of 1972 (P.L. 92-522,
as amended; 16 U.S.C. 881361, et seq.) aims to conserve marine
mammal populations by establishing a moratorium on the taking of
marine mammals in U.S. waters and by U.S. nationals on the high
sees.

e The Lacey Act (16 U.S.C. 83371-3378) implements enforcement
mechanismsfor theillegal trade of wildlifewithinthe United States.
Specifically, the Lacey Act makesitillegal to engagein the trade of
fish, wildlife, or plantstakeninviolation of any U.S. or Indian tribal
law, treaty, or regulation as well as the trade of any of these items

13 GAO Protected Species Report, pp. 12-13.

14 Note that CITES imposes no direct controls on shipments between U.S. States or
territories.

> Other U.S. programs such as the Multinational Species Conservation Fund support
conservation activities of specific foreign species under the authority of several laws. The
Fund benefits tigers, rhinoceroses, elephants, great apes (e.g., chimpanzees and gorillas),
and marine turtles, often in conjunction with efforts under CITES. For more information
see CRS Report RS21157, Multinational Species Conservation Fund, by M. Lynne Corn
and Pervaze Sheikh.
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acquired through violations of foreign law or treaties (thisincludes
CITES).

e Under the Fisherman’s Protective Act (22 U.S.C. §81971-1979)
thereisaprovision (Pelly Amendment) that authorizesthe President
to discontinuetheimportation of productsfromacountry that allows
fishing operations, takings, or tradethat di minishesthe effectiveness
of an internationa fishing treaty or program in international
endangered and threatened species (e.g., CITES).

CITES and the Endangered Species Act

The ESA implements CITES in the United States. Although the ESA and
CITES have a legal distinction, many species are included in both the ESA and
CITES lists, making these lists overlapping but not identical.

The ESA protects approximately 1,830 species, of which 560 species are in
foreign countries. Under the ESA, the Secretary of the Interior is authorized to
consider actions taken by foreign governments or agencies on species when
determining if aforeign species should belisted. Further, the Secretary must make
determinations for listing species based on the best available scientific and
commercial data(which may includeforeign sources) and taking into account efforts
by foreign governments and agencies.’® Currently, the FWSreviewsforeign species
under the ESA’s listing criteria and goes through a required regulatory and public
comment process before listing a foreign species under the ESA.

Although there are similarities between CITES and the ESA in listing and
protecting species, several fundamental differencesexist. The ESA and CITEShave
similar rationales for listing species, namely, that there is athreat to the survival of
the species. Under CITES, this threat is specifically associated with the harvesting
of the speciesor their partsfor international trade, although other parameters may be
considered. Under the ESA, consideration of the threat to survival is broader, and
includes factors such as habitat loss, disease and predation, as well as trade and
consumption. Many species fall under both these definitions of threat and
consequently arelisted under boththe ESA and CITES. Thisdoesimply that species
listed under both lists have equal levels of protection. For example, the Canadian
wood bisonislisted under Appendix Il in CITES, yet islisted as endangered under
the ESA. Thus, a U.S. hunter could legally hunt wood bison in Canada, but not
import his trophies into the United States without a permit from both the United
States and Canada.

Species that are not prohibited for trade under CITES, yet are listed as
threatened or endangered under the ESA, can beimported to the United Statesif they
meet requirements of 810 or 84(d) of the ESA, and have CITES permitsif they are
listed under CITES. Section 10 of the ESA alowsfor the Secretary to issue apermit
for the take of an endangered species when it: 1) is incidental in conducting an
otherwise lawful activity; 2) is shown to enhance the survival of the affected species

16 Section 4(b) of the ESA.
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in the wild; or 3) is for scientific purposes. For example, 810 permits have been
issued for the import of endangered giant pandas, cheetahs, and Asian el ephantsfor
scientific research and generally not for incidental take.'” Section 10 allows permit
requests for importing sport hunting tropies; however, such requests are routinely
denied, according tothe FWS.*® Under CITES, exceptionsfor sport-hunting trophies
under a quota are sometimes granted for taking specieslisted under Appendix | and
1, if it is determined to have no detriment to the population.

Section 4(d) under the ESA authorizes the creation of specia rules for
conserving threatened species. Under 84(d), the Secretary of the Interior may issue
rules for threatened species that deviate from the protections given to endangered
species, including rules which may permit sometrade in the species or its products.
Otherwise threatened species generally have all legal protections allocated to
endangered species. Under this authority, the FWS has issued severa rules
pertaining to threatened species under the ESA that are also listed as Appendix Il
speciesunder CITES. The FWS haslifted import bans, and in some cases, alowed
the import of sport-hunted trophies, of some threatened species when it was shown
that regulated trade would be an incentive for developing conservation programsin
the species’ countries of origin. For example, some species of saltwater crocodiles
listed as threatened under the ESA have a 84(d) rule that allows for the import of
body partsfrom managed populations. Thisrulewasimplemented under the premise
that limited trade in crocodile body parts would encourage the development of
conservation programs in their native country.?

The protection of species listed as endangered under the ESA and listed in
Appendix | of CITESis not equivalent. CITES alows for the trade in endangered
species, if trade is not detrimental to the survival of the species. The ESA requires
that importing endangered species have a net result of enhancing the survival of the
species. For example, cheetahs are Appendix | species under CITES and listed as
endangered under the ESA. Under CITES, some countries have been allowed to
participate in the limited trade of sport-hunted cheetahs, because it was shown that
thistrade would not be a detriment to the population. Under the ESA, however, the
FWS has not issued permits for importing sport-hunted cheetah trophies, because
their take has not been shown to enhance the survival of the speciesin their range
country.? Limited take of endangered species under the ESA and CITESisallowed
in some cases where the objective is scientific research, conservation, or education.
Further, under the ESA, permits that allow incidental take during otherwise lawful

" Notethat the ESA protectsforeign endangered speciesby regulating their importationinto
the country, but does not regulate take of foreign species in their country of origin by
American citizens.

18 U.S. Dept. of the Interior, Fish and Wildlife Service, “ Draft Policy for Enhancement-of-
Survival Permits for Foreign Species Listed Under the Endangered Species Act,” Federal
Register, v.68, no. 159 (Aug. 18, 2003): 49512. Hereafter referred to as the Draft Policy.

¥ Draft Policy.
2 1bid.
2 For other examples, see the GAO Endangered Species Report, p. 34.
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actions may also be granted®? Many have suggested that these fundamental
differences between regulation under CITES and the ESA demonstrate that the ESA
isstricter than CITES with regards to species protection.

Theissue of whether or not to have stricter domestic ESA measures compared
to CITES for foreign endangered species is an on-going debate.”® According to the
GAOQ, some proponents of stricter domestic measures argue that CITES is focused
only on the trade of endangered species, rather than the overall protection and
conservation of the species (e.g., protecting habitat within the range country).
Further, some argue that stricter domestic measures will facilitate enforcement and
allow the United Statesto focusits protection efforts on species without seeking the
consent of other Parties. Othersarguethat stricter domestic enforcement discourages
developing countries from creating conservation programs that would benefit from
trade in protected wildlife species.

The FWS has addressed this issue by proposing a policy that would allow
limited trade in foreign endangered species, if funds used to obtain those speciesare
invested in conservation programs to enhance the species survival.** The proposed
policy to issue enhancement of survival permits has been met with controversy.
Some supporters believe that the policy is one of the few ways the United States can
provideincentivesfor conservationin developing countries. Othershave responded
to the Draft Policy with skepticism of its possible benefits for endangered species,
and argue that the policy is too vague and may spur an increase in smuggling.®
Further, some argue that the policy places too much responsibility in the range
country for operating and maintaining conservation programs. The Department of
the Interior (DOI) has stated that permits will only be given if a substantive
conservation programisin place and isenhancing the survival of the species. A final
decision on the proposed policy is till pending.

Implementation of CITES: Successes and Problems

Theimplementation of CITES has generated several success storiesaong with
controversy and problems. Arguably, the successof CITES can be summarized with
the fact that no specieslisted under CITESwithin thelast 30 years has gone extinct.

2 Incidental take permitsmakeit legal to take alisted species under certain circumstances.
To obtain apermit, alandowner must prepare a habitat conservation plan (HCP) approved
by the FWSto protect endangered species on the landowner’ s property. By enteringinto an
HCP, landowners can receive an incidental take permit whereby they can take an
endangered species, if they are engaged in otherwise lawful activity (e.g., such as land
clearing).

2 For asummary of the arguments for and against stricter domestic measures, see the GAO
Protected Species Report pp. 36-41.

% Draft Policy.
% bid.
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Successes. CITESisoneof theworld’smost widely accepted treaties, with
over 167 signatories. Many arguethat it has significantly increased monitoring and
control of international wildlife trade, and has played a part in the conservation of
many speciesthat may have gone extinct if freely traded. Another possiblefactor in
the success of CITES isthat the listings have steadily increased since its inception.
Some attribute thisincreaseto better monitoring and analysis of tradeaswell asmore
participating countries. Some claim that a success of CITES isitsincreased use of
science-based criteriato consider listings.?® Although it is difficult to attribute the
conservation of aspeciessolely to CITES, several specieshave noticeably improved
since being listed on CITES.# For example, in 1989, CITES banned international
trade in ivory, which was considered the maor cause of declining elephant
populations (a 50% population decline from 1979-1989). Since the ban on ivory,
some major ivory markets have closed, poaching has been reduced, and some
elephant populations have steadily recovered.

Problems with Implementation. Although CITES has recorded some
success, several problems with implementation remain. Some of these problems
include insufficient enforcement in foreign countries, complex and controversial
species and specimens to monitor, low penalties for violations, and the use of
reservations.

Although Partiesto the treaty are obligated to implement legislation upholding
CITES and to establish Management and Scientific Authorities, some havefailed to
do so and consequently have not effectively enforced the treaty. For example, as of
2002, nearly 50% of the Parties had not implemented legislation that would
sufficiently cover the main responsibilities of CITES, including: 1) establishment of
Management and Scientific Authorities; 2) prohibition of trade in violation of
CITES,; 3) penaltiesfor violations; and 4) protocols for confiscating illegally traded
specimens.®

Some also argue that many countries lack the resources to police and monitor
international wildlifetrade through their country and consider violations of wildlife
trade a low priority. In many countries, specialized wildlife law enforcement
officials do not exist, and enforcement of wildlife crimes is not a high priority.
Barriers toward effective enforcement in range states include: 1) corruption in
government, which contributesto theinability of range statesto monitor and control
wildlifecrime; 2) collusion betweenwildlife poachersand|aw enforcement officials,
and 3) alow priority for conservation in their federal or national governments.®

Some believe that penalties for CITES violations in Party nations are not
adequate to prevent illegal wildlifetrade. CITES does not provide guidance on the
level or types of penalties to impose, and how the Parties penalize violators varies
widely. Several countries, for example, do not have penaltiesforillicit wildlifetrade.

% GAO Protected Species Report.

2" 1bid.

% Policing International Trade.

# CITES, Tiger Technical Mission Report (Geneva, Switzerland: 1999).



CRS-13

CITES does, however, state that violations should at least result in the confiscation
of the wildlife and products, which itself can be a costly penalty.

The use of reservations by countriesto exempt themselvesfrom the regulations
associ ated with aspeciesthat the Party objectsto having listed isconsidered by many
to be a significant threat to the implementation of CITES. Once areservation is
taken, the Party istreated as a non-Party with respect to that particular species, and
can engage in unrestricted trade with other non-Party nations or Party nations that
havethe samereservations. A reservation can only be madewhen acountry becomes
a Party or when an amendment is adopted, yet can be dropped at any time.
Supporters of reservations argue that it provides a country with the opportunity to
object to the listing of one species without having to withdraw from the entire
Convention. Critics, however, argue that reservations are aloophole that can result
in the depletion of an endangered species if trade is not controlled. Further, some
argue, reservations decrease the ability of CITESto protect endangered speciesfrom
excessive trade.

Severa of these implementation problems are being addressed by the
Secretariat. For example, in the “Strategic Vision of CITES through 2005,” the
Secretariat isaiming to increase the capacity of Party nationsto implement domestic
legislation and policies to support CITES, as well as increase the cooperation and
communication among other international stakeholders regarding CITES
enforcement.® The Secretariat is also striving to increase cooperation with
organizationsof other multilateral conventionssuch asthe Convention on Biol ogical
Diversity and the World Conservation Union.

Conclusion

The Convention on International Trade in Endangered Species of Wild Fauna
and Flora(CITES) of isaninternational treaty that is steadily gaining acceptancein
theworld and growing interms of itsapplication. While most believe that the treaty
has been effective in curbing the international trade of endangered and threatened
species, some argue that there are still many issues and problems with the
implementation of thetreaty. The biggest problem, according to some, isthelack of
implementing legislation, and hence enforcement mechanisms, in several Party
nations. This compromises the effectiveness of the treaty and lowers the value of
enforcement and monitoring activities in complying Party nations. In the United
States, the comparison between domestic regulations and CITES regulations for
foreign endangered species may be an emerging issue. Although fundamental
differencesin protection and criteriafor listing speciesexist between the Endangered
SpeciesAct (ESA) and CITES, there seemsto be consensusthat the ESA hasstricter
measuresthan CITES. However, there doesnot appear to be aconsensusthat stricter
measures under the ESA would necessarily be more effective than CITES in
protecting foreign endangered species. Attemptsto reconcile the programsin some

% CITES Secretariat, Srategic Vision Through 2005 (Geneva, Switzerland: 2000).
Availableonlineat [http://www.cites.org/eng/decis/valid12/annex1.shtml], accessed January
27, 2004.
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aspectsare pending, asthe FWSisreviewing aproposed policy to grant enhancement
of survival permits under the ESA that would follow similar practices already
conducted under CITES.



