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Nationwide Permits for Wetlands Projects:
Issues and Regulatory Developments

Summary

Genera permitsissued by the U.S. Army Corps of Engineers authorize various
types of development projects in wetlands and other waters of the United States.
These permits authorize activities that are similar in nature and are judged to cause
only minimal adverse effect on the environment. The Corps uses general permitsto
minimizetheburden of itsregul atory program: they authorizelandownersto proceed
with a project without having to obtain individual permitsin advance.

Nationwide permits are one type of general permit. They authorize a number
of categoriesof activitiesthroughout the nation (such asminor dredging projectsand
bank stabilization projects) and are valid only if the applicable conditions are met.
Nationwide permits, which currently number 43, areissued for five-year periodsand
thereafter must be renewed. They were most recently reissued in total in January
2002, but actionsto issue or modify smaller numbers of them also were taken since
the previousfull reissuancein 1996. The current program hasfew strong supporters,
for differing reasons. Developers say that it is too complex and burdened with
arbitrary restrictions. Environmentalists say that it does not adequately protect
aguatic resources. At issue is whether the program has become so complex and
expansive that it cannot either protect aquatic resources or provide for a fair
regulatory system, which areits dual objectives.

Coordinating implementation of the nationwide permits between federal and
state governments raises a number of issues. Of particular concern to states is
tension over their authority to certify that the nationwide permits will not violate
water quality standards. If a state denies this certification, the Corps does not
necessarily consider the state’ s action sufficient cause to deny issuance of thefederal
permit. This effectively forces states to accept the federal permit or take steps to
conditionindividual projects, aresource-intensiveburdenthat could beavoidedif the
Corpstreated a state denial as a permit veto, states say.

Recent congressional interest in wetlands permit regulatory programs has been
evident in oversight hearings and in connection with specific provisions of
appropriations bills to fund the Corps' regulatory program. For the last several
Congresses, there has been a stalemate over |egidlation that would comprehensively
reform and streamline wetlands regulatory law and which could, if enacted, modify
the nationwide permit program. During this time, no consensus has emerged on
whether or how to legidatively reform overall wetlands policy. Congressional
involvement in these issues could arise again as a result of reissuance of the
nationwide permits in 2002 and federal court rulings that invalidated the Corps
regulation of excavation activities and affected the Corps overall regulatory
program. Thisreport will be updated as warranted by devel opments.
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Nationwide Permits for Wetlands Projects:
Issues and Regulatory Developments

Introduction

Federal laws require government approval prior to beginning any work in or
over navigable waters of the United States which affects the course, location,
condition or capacity of such waters, or prior to discharging dredged or fill material
into U.S. waters. Regulatory programswhich implement theselawsare administered
through permits issued by the U.S. Army Corps of Engineers (the Corps), which
shares responsibility with the Environmental Protection Agency (EPA), under the
authority of the Clean Water Act, the Rivers and Harbors Act, and the Marine
Protection, Research and Sanctuaries Act.

The Corps regulatory process involves both general permits for actions by
private landowners that are similar in nature and will likely have a minor effect on
wetlands, and individual permits for more significant action. A nationwide permit
isaform of general permit which authorizes a category of activities throughout the
nation and is valid only if the conditions applicable to the permit are met. These
permits are issued under authority of section 404(e) of the Clean Water Act. They
cover categories of activities that are similar in nature and will cause only minimal
adverse effect on the environment, both individually and cumulatively. Atissuein
this program is the balance of two objectives: providing regulatory protection to
ensure minimal impacts on aquatic resources, and providing a fair and efficient
regulatory system. For several years, however, interest groups of differing
perspectives have criticized the program and increasingly question whether either
objective is being achieved, much less both objectives.

Nationwide permits, which currently number 43, areissued for five-year periods
and thereafter must berenewed. They were most recently reissued intotal in January
2002, but actionsto issue or modify smaller numbers of them al so were taken since
the previousfull reissuance of the permitsin 1996. Controversiesabout the program
arereflected especially in oneof the nationwide permits, Permit 26, which authorized
dischargesin headwaters or isolated waters (but did not cover specific categories of
activities, as do other nationwide permits). First issued in 1977, Permit 26 was
criticized by environmentalists who contended that it resulted in asignificant loss of
wetlands acreage. 1n 1996, the Corps reissued this permit but greatly reduced its
scope, leading to criticism by landowner and devel oper groups who said it would be
more burdensome for permit applicants. 1n 2000, the Corpswithdrew Permit 26 and
replaced it with five new permits, but criticism of specific nationwide permits,
including those that replaced Permit 26, and the program as a whole has not
diminished.
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The nationwide permit regulatory program has drawn Congress attention
several times in the recent past. In 1997, House and Senate committees held
oversight hearings to review several issues and controversies. In 1999 and againin
2000, congressional appropriators directed the Corps to take certain actions
concerning its overall regulatory program, and nationwide permits in particular.

This report describes and reviews the recent history of the nationwide permit
program and discusses several major issues, including program complexity,
coordination with states, assessing cumulative impacts of the program, and effects
of federal court decisions concerning regulation of excavation activities.

Background

Genera permits, including nationwide permits, are a key means by which the
Corps seeks to minimize the burden and delay of its regulatory program: they
authorize a landowner or developer to proceed with the covered activity without
having to obtain anindividual, site-specific permit in advance. They areintended to
allow certain activitiesto proceed with littledelay or paperwork. Accordingto Corps
data, from FY 1996-99, general permits entailed average processing time of 14 days,
in contrast with individual permits which, on average, took 107 days of processing
and evaluation, once an application was complete. Approximately 63,000 activities
per year (representing 84% of the Corps' regulatory workload) were authorized by
nationwide and other general permits. While some require advance notification to
the Corps or state natural resource agencies, many only require after-the-fact
notification. The following are examples of nationwide permits:*

e Placement of aidsto navigation approved by, andinstalled according
to, U.S. Coast Guard requirements (nationwide permit 1);

e Activities related to construction and maintenance of authorized
outfall structures (nationwide permit 7);

e Stream or river bank stabilization activities necessary to prevent
erosion (nationwide permit 13);

e Minor dredging, that is, dredging of no more than 25 cubic yards as
part of asingle and complete project (nationwide permit 19);

e Activities associated with restoration or enhancement of wetlands
and creation of wetlands and riparian areas (nationwide permit 27);

e Discharges of dredged or fill material due to construction or
expansion of a single-family home (nationwide permit 29); and

e Discharges for construction or expansion of recreational facilities
(nationwide permit 42).

Many nationwide permits have specific conditions and terms (such as acreage
limitationsand requirementsfor advance notification to the Corpsor other agencies).
In addition, anumber of general conditions apply to some or all nationwide permits.

! The full text of the current nationwide permits and related general conditions, issued in
January 2002 and discussed in this report, are available online at
[http://www.usace.army.mil/inet/functions/cw/cecwolreg/nationwide_permits.htm].
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These include, for example: no activity may cause more than a minimal adverse
effect on navigation; no activity may jeopardize athreatened or endangered species,
discharges into spawning areas and migratory waterfowl breeding areas must be
avoided, to the maximum extent practicable; and discharges of dredged or fill
material must be minimized or avoided through mitigation to offset more than
minimal impacts on the aguatic environment, to the maximum extent practicable.

Permit Reissuance in 1996

The Corps first issued regulations for general permits in the mid-1970s, and
Congress codified the concept in amendmentsto the Clean Water Act in 1977 (P.L.
95-217). Nationwide and other general permits? are valid only for a period of five
years, asis the case with other Clean Water Act permits. They werereissued as a
group in November 1991, taking effect in January 1992. In accordance with that
renewal schedule, the Corpsreissued the existing 37 nationwides and 2 new oneson
December 13, 1996, with an effectivedate of February 11, 1997 (61 Federal Register
65873-65922). With the exception of nationwide permit 26 (discussed below), all
were scheduled to expire on February 11, 2002, unless otherwise modified, reissued,
or revoked. Of the existing permits, the agency reissued 25 with no change and
modified 12. It also modified five of the general conditions (out of 22) which apply
to all permits and added two new genera conditions.

The Corpshad several substantive purposesbehind modifying the permits. One
was the need to better ensure that permits have minimal adverse effects, especially
onisolated wetland areas. A second was the need to better regionalize the program,
by emphasizing that Corps officials (38 district and 11 division engineers) should
condition nationwide permits on a local basis with limitations which reflect
differences in aguatic ecosystem functions and values that exist across the nation.
A third was the need to conform several existing permits to a broadened definition
of “discharge’ adopted by the Corps in 1993 related to regulation of excavation
activities(seediscussion below, “ Uncertainty Dueto Overturningthe Tulloch Rule.”)

Prior to the 1991 reissuance, the nationwide program involved little
individualized review of these permits, as the guiding criteria was that covered
activities impose so minimal an environmental impact that the full review given

2 Section 404(e) of the Act authorizesthe Corpsto promul gate general permitsonaregional,
state, or nationwidebasis. The Corps' regulationsauthorizetheissuance of general permits
on aregional (sub-state) or statewide basis by district or division engineers, rather than
headquarters, which issues the nationwide permits. The Corps uses the general permit
authority to authorize statewide general permitscovering activitiesin statesthat are deemed
to havesufficient stateregul atory authority. Thesestatewidegeneral permits(programmatic
general permits, or PGPs) function as a substitute for full state program authorization to
administer the 404 program. Depending on the core state program, state PGPs may
encompass all wetlands regulation in a state, certain waters only, or certain types of
regulated activities. Once a PGP is approved, the Corps suspends permit activity in lieu of
the authorized state or sub-state entity, although the Corps retains the right to override the
PGP and issue a federal permit in individual cases. Thus, in addition to 43 nationwide
permits, the Corps has authorized approximately 400 regional general permits (RGPs) and
50 PGPs.
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individual permitsisnot warranted. Inthe 1991 program revisions, however, district
engineers were given greater authority to modify, suspend, or revoke nationwide
permits for specific activities, and division engineers were authorized to exercise
discretionary authority to revoke applicability of specific nationwide permitsin high
value aguatic areas and to then require individual permits for the activity. Further,
preconstruction notification (PCN) was required for several of the nationwide
permits, and when such notice is required, the applicant must provide a wetlands
delineation, as well. Advance notification is intended to give the Corps time to
determine that the adverse effects of the discharge or activity will be minimal. The
district engineer generally has 30 daysto notify the person of approval to proceed or,
instead, of the need to obtain an individual permit; thereafter, the applicant may
proceed.

Even with those changes, the nationwide permits did not attract significant
controversy when they werereissued in 1991. More attention and more controversy
focused on the Corps’ process of reissuing the permitsin 1996, much of it centering
on nationwide permit 26 (NWP 26), which was added to the program in 1977 and
expanded in 1982.

Nationwide Permit 26 - Background and Controversies. Nationwide
permit 26 authorized discharges of pollutants in headwaters or isolated waters, that
is, nontidal waters with a flow rate of less than 5 cubic feet per second, or nontidal
waters which are neither part of nor adjacent to a surface water system. Prior to
reissuance in 1996, the filling authorized by this nationwide could affect no more
than 10 acresof waters, including wetlands, and required preconstruction notification
( PCN) to the Corpsif it would affect from 1 to 10 acres. Discharges affecting less
than 1 acre required no advance notification or wetland delineation. Headwatersand
isolated waters are areas which many people have difficulty identifying as wetlands,
because they may appear dry for much of the year or lack the types of vegetation
commonly associated with wetlands. Y et, they meet criteria devel oped by scientists
and wetland delineators of areas that are, in fact, wetlands (criteria concerning
characteristic hydrology, soil, and vegetation), and are increasingly recognized as
providing important functions within entire aquatic ecosystems.

Permit 26 had been controversial for several reasons. Unlike other nationwide
permits, it did not authorize specific activities, such as minor dredging or bank
stabilization. Instead, it authorized discharges to certain types of waters, based on
acreage and lack of hydrologic connection to navigable waters. Environmental
groups had long been concerned that this nationwide permit was overly broad, could
be abused by applicants through segmenting of projects, and could result in large
amounts of unmonitored wetland losses. Many believed that the permit wasillegal,
because it violated the Clean Water Act’s requirement that activities covered by
nationwide permits are “similar in nature.”

Industry groups, including developers and landowners, viewed NWP 26 as an
important mechanism for minimizing regulatory burdens on small businesses and
other permit applicants. Accordingto Corps’ statistics, residential devel opment was
the major type of activity authorized by NWP 26, comprising about 25% of all NWP
26 authorizations. Transportation activities were the next largest category,
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comprising about 20% of all NWP 26 authorizations.> Without general permits,
including NWP 26, landowners would face delays in project development and
increasesin costs. From the perspective of these groups, NWP 26 was valuable for
much the same reason that the permit was controversial with environmentalists: it
authorized dischargesto types of waters and was not restricted to specific activities.

Accordingto Corps’ statistics, by the mid-1990s, between one-quarter and one-
third of all nationwide permits authorized annually were for NWP 26 activities.
Corps' dataindicated that 75% of all environmental impactsresulting from al of the
nationwide permits were authorized under this one permit.*

Reissuance of Nationwide Permit 26: 1996 Modifications and More
Controversy. Prior toreissuanceof thenationwide permitsin 1996, environmental
groups and other protection advocates, including federal and state natural resource
agencies, pressed for repeal or modification of NWP 26. They argued that the Corps
was unable to fully account for the environmental impact of NWP 26 either
individually or cumulatively, because of poor recordkeeping and monitoring, and
therefore the Corps could not support a conclusion that the effects of nationwide
permits were not significant.

The Corps acknowledged criticism that it lacked data with regard to the use of
NWP 26 and its impact, yet said that based on available statistics and considering
required on-site mitigation, the Corps had received more wetlands acreage than had
been lost by use of the permit.> Nevertheless, in response to such long-standing
criticisms and to what Corps officials said was increased understanding of the
ecological importance of isolated and headwater wetlands, the Corps modified this
permit in 1996 in order to ensure that in the future, no more than minimal adverse
effects occur, both individually and cumulatively.

The Corps modified NWP 26 in two maor respects. First, it reduced the
acreage limits to cover discharges to nontidal headwaters and isolated waters no
larger than 3 acres and to require advance notification by the applicant if the
discharge affects 1/3-acre or more (compared with 10-acre and 1-acre thresholds
previously). Discharges affecting more than 3 acres were required to obtain
individual project authorization (compared with the previous 10-acrelimit). Second,
the Corps reissued this permit only for two years, intending to replace NWP 26 with

3 Department of the Army, Corps of Engineers. “Proposal to Issue and Modify Nationwide
Permits.” 63 Federal Register 36041. July 1, 1998.

* Presentation by Michael Davis, Deputy Assistant Secretary of the Army for Civil Works,
at the Environmental Law Institute, Feb. 4, 1997.

® In FY 1995, 13,837 activities were authorized by NWP 26, impacting 5,020 acres of
wetlands. The Corps says it received approximately 5,909 acres of mitigation for these
impacts, yielding amitigation ratio of 1.15:1. (61 FR65892). In addition, however, Corps
districts estimate that another 20,000 NWP 26 activities were accomplished without a
requirement for reporting to the Corps (i.e., they affected areas of lessthan 1 acre), and the
total acreage impacted, as well as whether any mitigation occurred, is unknown (61 FR
65894). Further, these data provide no information about the long-term quality of the
mitigation.
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activity-based permitssimilar, perhaps, to thoseauthorized in NWP 29 (construction
of single-family residences that impact |ess than ¥2-acre of wetlands or waters of the
United States).

The Corpsitself summarized the responses by groups who opposed modifying
NWP 26 and narrowing its scope.

Numerous commenters expressed the view that the NWP hasworked well,
that there is no evidence to indicate that it is resulting in more than minimal
adverse effects and that the loss or further limiting of NWP 26 would result in
increased regulatory burdens on the public, less regulatory certainty,
unacceptable work load increases for the Corps, increased processing times,
project delays, and an overall lessening of the regulatory program’s ability to
protect waters of the United States. (61 FR 65890, December 13, 1996)

Considering these views, the Corps determined that, “for fair, effective, and efficient
implementation of the Corps regulatory program” (61 FR 65893), it was necessary
to have ageneral permit such as NWP 26, yet because of the ecological importance
of isolated and headwater wetlandsand the potential for adverseimpactsby NWP 26,
the agency reissued this permit in a“ more restrictive and environmentally sensitive
form during the two-year phaseout.” (61 FR 65891)

On theissue of increased workload, the Corps estimated that the lower acreage
limitsin the revised permit would require the agency to process approximately 500
additional individual permits per year, a 10% increase over FY1996. Industry
sources said that an additional 1,000 individual permit reviewswas a more accurate
estimate. Ontheother hand, the Corpsfurther estimated that if NWP 26 weretotally
eliminated and all such projects were subject to individual project review and
verification, the agency’s workload would increase seven-fold, an increase that
“would render the program ineffective and would be a disservice to the American
public and overall environmental protection.” (61 FR 65894) Industry groups also
were concerned that the Corps would not be able to issue replacement permits for
NWP 26 within two years. An industry coalition, led by homebuilders, challenged
the reissued NWP 26, arguing that it was too restrictive and had not been subject to
adequate public review. Complying with a court order in that case, in November
1997, the Corps agreed to reopen the comment period on phasing out NWP 26
(National Association of Home Buildersv. U.S. Army Corps of Engineers, 97-464
D.D.C.). Inthe mean time, however, the Corps was working on activity-specific
permits to replace NWP 26, as it had indicated intent to do in December 1996.

Replacement Permits for NWP 26 in 2000

As announced in 1996, in March 2000, the Corps issued several new activity-
based permitsto authorize specific categories of activities, replacing the approachin
NWP 26 which was based on acreage and particular geographic types of waters
(headwaters and isolated wetlands).® The final replacement permits published on

¢ The Corps went through a lengthy proposal and public comment process before the
replacement permitswereissuedin March 2000. Permitsto replace NWP 26 were proposed
(continued...)
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March 9, 2000,” authorized five specific activity-based permits, modified several
existing NWPsand general conditions, and added two new general conditions. They
became effective June 7, 2000. The five new permits apply to the following
activities:

e Residential, commercial, and institutional developments, including
construction of building pads, building foundations, and attendant
features (NWP 39).

e Reshaping of existing serviceable drainage ditches constructed in
non-tidal waters in a manner that benefits the aquatic environment
or improves water quality (NWP 41).

e Recreationa facilities(facilitieswithlow environmental impact such
as playgrounds, campgrounds, biking and hiking trails). 1t may be
used for the construction or expansion of recreational facilities that
are integrated into the existing landscape (NWP 42).

e Stormwater management facilities(such asstormwater management
pondsor detention basins) involving construction or maintenance of
such facilities (NWP 43).

e Aggregate and hard rock mineral/mining activities with minimal
adverse effects on the aguatic environment (primarily commercial
sand, gravel, stone, and hard rock metals and minerals) (NWP 44).

The replacement permitswere limited to work in non-tidal waters of the United
Statesand would not authorizework intidal waters (those subject to the ebb and flow
of the tide) or in non-tidal wetlands contiguous to tidal waters (i.e., wetlands
connected by surface waters to tidal waters and located landward of the high tide
line). Thus, their geographic reach was potentially broader than NWP 26, which was
restricted solely to activities in headwaters and isolated wetlands. The Corps
believed that removing the headwaters restriction would help reduce confusion by
eliminating the need to determine where the median flow of awaterbody islessthan
5 cubic feet per second (i.e., the threshold determining areas where NWP 26 could
be used). All but the new permit for reshaping of existing drainage ditches (NWP
41)® werelimited to activitiesthat do not cause theloss of greater than %2 acre of non-
tidal waters (compared with the 3-acre maximum in NWP 26) or more than 300
linear feet of streambed. Even with that size limitation, several of these permits
reguire preconstruction notificationto the Corpsfor impactsof greater than 1/10 acre
to ensure that any activity that potentially may have more than minimal adverse
effects on the aquatic environment is reviewed on a case — by-case basis.

€ (...continued)

July 1, 1998; additional changes were proposed October 14, 1998. Further modifications
were proposed July 21, 1999. The Corpsreceived nearly 12,000 public comments on these
proposalsleading tofinal action early in 2000. NWP 26 was extended several timesin order
to remain in effect until final action on the replacement permits occurred.

" U.S. Department of the Army, Corps of Engineers. “Proposal to Issue and Modify
Nationwide Permits; Final Notice.” 65 Federal Register 12818, Mar. 9, 2000.

8 “We have not imposed a¥2 acre limit on NWP 41 because it only authorizes activities that
benefit the aquatic environment.” 65 Federal Register 12825.
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Several of thenew permits(residential, commercial, and institutional activities,
recreational facilities; and stormwater management facilities) required compensatory
mitigation to offset unavoidabl el osses of watersof the United States. Compensatory
mitigation may beprovided through restoration, enhancement, or creation of aquatic
habitats, preservation of adjacent open or green space; land trusts; or mitigation
banks.® Specific compensatory mitigation requirements are determined by district
engineers on a case-by-case basis, but the basic Corps concept was that there should
be a minimum requirement of an acre-for-acre (1:1) wetland replacement as
compensatory mitigation for all activities requiring preconstruction notification.
Greater than a 1:1 ratio can be required to adequately replace aquatic resource
functions and values lost as aresult of NWP-authorized activities.

The new general conditions adopted in March 2000 limit the use of nationwide
permits for projects within critical resource waters, and for permanent above-grade
wetland fills within the 100-year floodplain as defined by the Federal Emergency
Management Agency (FEMA). Ciritical resource waters are those designated as
having particular environmental or ecological significance (such as designated
marine sanctuaries and state natural heritage sites). Regarding the 100-year
floodplain, the Corps said it sought to ensure that the nationwide permit program
discourages further development that woul d reduce the flood storage capacity of the
floodplain, but not create undue constraints or costs on the regulated public, unless
necessary to improve the aquatic environment.

Regional Conditioning. Aswith the previous nationwide permits, Corps
officials retained the authority to apply specia conditions to use of any of the
proposed new permits or even to revoke use of specific permits in aguatic
environments of particularly high value or in specific geographic areas. Indeed, the
Corps expected that its district and division engineers would utilize a significant
amount of regional conditioning to ensure effective protection at the local level of
wetlands and other water resources (regiona conditioning cannot be used to make
an NWP lessrestrictive). The purpose of regional conditioning isto consider local
differencesin aquatic resourcefunctionsand val uesto ensurethat nationwide permits
do not authorize activities with more than minimal adverse effects on the aquatic
environment. Regional conditions might include distinct watersheds or waterbodies
where certain nationwide permits should be suspended or revoked, thus requiring
landowners to obtain individual project-specific permits; reducing the acreage
thresholds in certain types of waters; or adding notification requirements for all
permitted work in certain watersheds. The permitsissued in March 2000 provided
anew and somewhat moreformal approachthaninthe past to devel oping appropriate
conditions in each Corps District, providing explicitly for public input and
coordination with federal resource agencies. Regional conditioning occurred prior
to the date the nationwide permits became effective (i.e., June 7, 2000).

°“ A mitigation bank isasitewherewetlands or other aquatic resourcesarerestored, created,
enhanced, or preserved to provide compensatory mitigation in advance of the authorized
impacts. Theentity that developed the mitigation bank provides these aguatic resourcesin
return for payment from the permittee.” 63 Federal Register 36045, July 1, 1998.
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However, regarding increased use of regional conditioning to strengthen
permits, some environmental groups were skeptical that the Corpswould be able to
attach meaningful conditions, while developers had the opposite concern — that
restrictions imposed by Corps regions would be unduly burdensome.*®

TheCorpsal somodified six existing permitstoincreasethe number of activities
authorized by them. For example, NWP 40 was expanded to authorize certain
discharges associated with agricultural activities which are necessary for increasing
agricultural production and constructing farm buildings. One of the goals of NWP
40 is to reduce duplication between the Corps and the Natural Resources
Conservation Service (whichimplementswetlands programsunder federal farm law)
and providesomeregulatory relief to agricultural producers. However, to ensurethat
authorized activities will have minimal adverse effects, like other nationwide
permits, NWP 40 restricts the types of agricultural activities and sets acreage limits
(in terms of discharges into wetlands) allowable under the permit.

Further, the Corps lowered the acreage limit for NWP 29, which authorizes
single-family housing activities, from %2 acreto 1/4 acrein non-tidal waters, — i.e.,
discharges associated with construction or expansion of a single-family home and
attendant features may not cause the loss of more than 1/4 acre of non-tidal waters
or wetlands. This permit isused by the person who will use the house as a personal
residence, not by contractors or developers who offer a house for sale upon
completion. The changeto this permit was the result of alawsuit against the Corps
which had challenged theissuance of NWP 29 and wasintended to assurethan NWP
29 authorizesonly those singlefamily housing activitieswith minimal adverseeffects
on the aquatic environment. (Alaska Center for the Environment v. West, No. A96-
245 CV (D. Alaska, April 30, 1998))

Comments and Reactions of Stakeholders. The Corps received
comments both in support and in opposition to the permitsto replace NWP 26, with
environmental groups and industry groups criticizing many aspects, generally from
opposite perspectives. The Corps summarized these differing viewsin a July 1999
Notice:

Members of environmental groups and development groups were typicaly in
opposition to the proposed new and modified NWPs. The environmental
community opposed the proposed NWPs, asserting they would allow too much
impact on the aquatic environment. The development community opposed the
proposed NWPs, asserting they are too restrictive on the regulated public.**

Throughout the devel opment of the replacement permits, the Corps stated that
its goal was to improve protection of aguatic resources, while ensuring that those
activities with truly minimal adverse impacts on the aquatic environment are
authorized in an efficient manner by a general permit:

10“5ix New Classes of Activities Covered Under Proposed Corps Replacement Permits.”
Daily Environment Reporter, June 25, 1998, No. 122, p. AA-1.

1 64 Federal Register 39257, July 21, 1999.
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To achieve this goal [of fair, flexible and effective federal wetlands protection
programs], the Corps regulatory program must continue to provide effective
protection of wetlands and other aguatic resources and avoid unnecessary
impacts to private property, the regulated public, and the environment. These
proposed NWPswill more clearly addressindividual and cumulative impactsto
the aquatic environment, ensure that those impacts are minimal, address specific
applicant group needs, and provide more predictability and consistency to the
regulated public.*

However, reactionsby interest groups and stakehol dersto the new and modified
permits issued in 2000 suggested that many believed the Corps was far from
achieving itsintended goal. Developers indicated that the proposal would do little
to help groups such as homebuilders, since much of their activity occursin isolated
or headwater wetlands, which were included in NWP 26 but would not be included
in the activity-specific permits. In addition, industry said that, by barring use of the
permitsintidal waters, many activitiesthat could benefit from simplified procedures
of general permits (such as construction or expansion of residential and commercial
developments) would, instead, requireindividual permits. Environmental groups, on
the other hand, criticized the permits because they expanded the types of wetlands
that could be filled and expanded the types of authorized activities. In the Notice
accompanying thefinal permits, the Corps acknowledged the widespread criticism.
Nevertheless, the Corpsbelieved that, through the %2 acrelimit and thelimitationson
the construction of developments in 100-year floodplains, the new and modified
NWPs provided substantial additional protection of the aquatic environment.

An issue of concern to industry since 1996, when the Corps announced that
NWP 26 would be eliminated, was how the agency would manage the increased
workload, including potentially greater numbers of individua permits to be
processed, and what delay applicants would encounter. In industry’s view, the
greater complexity of the NWP program, resulting from the replacement and
modified permits, meant that more applicants would be required to seek individual
permits, thusincreasing applicants costsandtimedelays. The Corpsacknowledged
that there would be substantial impact on the regulated public and an increase in
permit evaluation time. It estimated that the new permits would cost permit
applicants about $32 million per year and would result in a 20% increase in the
number of applicants requiring individual permits annually.*®* The Corps also
acknowledged that there would be substantial increases in its own workload and
estimated that it would need an additional $6 millionin FY 2001 to accommodate the
added workload.** The Corpsdid receive $8 million morein fundingin FY 2001 for
its regulatory program and $2 million more in FY 2002, but these increases have
mainly been used to maintain services, not meet new programmeatic needs.

1263 Federal Register 36041, July 1, 1998.

13 U.S. Department of the Army, Corps of Engineers. “Final Notice of Issuance and
Modification of Nationwide Permits; Correction.” 65 Federal Register 14255, Mar. 16,
2000.

14 U.S. Department of the Army, Corpsof Engineers. “ Questionsand Answers, Nationwide
Permits, March 6, 2000.” Text of this fact sheet is available at
[http://www.usace.army.mil/inet/functions/cw/cecwo/reg/press/qanda.pdf].
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Recognizing that itsworkload would increase, thefinal permitsincreased from
30 to 45 days the period for Corps officials to review those permits for which
applicants must submit preconstruction notification (a permit is automatically
authorized, if the Corps fails to act within that time period).

Lawsuits Challenging the Replacement Permits. Onthesameday that
the final replacement and modified permits were published, an industry group
challenged the permitsin court (National Association of HomeBuildersv. U.S. Army
Corps of Engineers, Civil Action No. 1:00CV00379 TPJ, D.D.C., filed March 9,
2000). The lawsuit contended that the Corps exceeded its authority by imposing
broad restrictions through the NWP program and that the program no longer is the
streamlined permitting approach intended by Congress when it authorized general
permitsin 1977.

Lawsuits also were filed by two other groups. A challenge brought by the
National Stone Association said the Corpsviolated the Clean Water Act by asserting
jurisdiction over excavation activities (National Sone Association v. U.S. Army
Corpsof Engineers, Civil Action No. 1:00CU00558 TPJ, D.D.C.). Another brought
by the National Federation of Independent Business Legal Foundation said the
replacement permitsdid not consider theimpact on small businesses (NFIBv. Corps
of Engineers, No. 1:00CV 01404, D.D.C.). These cases are still pending.

Reissuance of All Nationwide Permits in 2002

In August 2001, with the approaching expiration of the 1996 nationwide
permits, the Corps proposed to reissue those and others both issued and modified
since 1996 (including the 2000 replacement permits for NWP 26) in order to put all
43 nationwide permitsin the program on aunified five-year schedule. Accordingto
the Corps, the proposal was intended to simplify permits for activities that have no
more than minimal effect on the environment, add additional requirements to
enhance aguatic protection, increase flexibility for Corps field staff to target
resources where most needed, reduce unnecessary burdens on the regulated public,
while retlgi ning the key protections that were added in the March 2000 replacement
permits.

Theproposal sraised controversiesand criticism from environmental advocates
and some other federal agencies, including EPA and the U.S. Fish and Wildlife
Service. Environmental groups said that the proposal would substantially weaken
protection of the nation’ swetlands and streams. On the other hand, industry groups
said that the proposal involved only minor changes. These changes offer some
benefits, they believe, but any such benefits are more than offset by problems with
the 2000 replacement permits, which developers and other groups continue to
oppose, saying that the permits impose arbitrary and burdensome restrictions.
Following apublic comment period, the nationwide permitswere reissued in January
2002, essentially as proposed in August, with an effective date of March 18, 2002.
TheCorps' action modified nine existing permitsand six existing general conditions

> U.S. Department of the Army, Corps of Engineers. “Proposal to Reissue and Modify
Nationwide Permits.” 66 Federal Register 42069, August 9, 2001.
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and added one general condition.’® The 2002 permits emphasized that, likethe 1996
and 2000 permits, the NWP program will rely greatly on regional conditioning to fit
the national program to local watersheds. A district engineer can either add special
conditionsto the NWP authorization or exercisediscretionary authority to require an
individual permit. This flexibility continues to cause various concerns among
stakeholders, with some environmentalists arguing that more restrictive national
standards on the NWPs should be imposed instead of relying upon a discretionary
authority process. Some in industry believe that the discretionary authority results
in greater complexity and less predictability for regulated entities.

Four specific issues raised the most critical opposition. Controversies over
these issues are likely to persist.

300 Linear-foot Prohibition. One of the most significant changes in the
reissued permits affects development activities along streams. Severa of the 2000
permits that had replaced NWP 26 included a prohibition limiting the permits to
development activities affecting 300 linear feet or less of a streambed; projects
affecting larger areaswould not qualify for anationwidepermit. The Corpsbelieved
that this restriction had resulted in requiring individual permit review for many
projects that involve no more than minima adverse effects on the aquatic
environment. Inthe January 2002 rei ssuance, the Corps modified thisprohibition for
nationwide permits 39 (residential and commercial developments), 40 (agricultura
activities), 42 (recreational facilities), and 43 (stormwater management facilities) to
allow Corps districts to issue case-by-case waivers to the 300 linear-foot limit for
discharges affecting intermittent streams (streams that only have flowing water
during certain times of the year, when groundwater provideswater for stream flow).
As reissued, the prohibition remains in effect for perennial streams which have
flowing water year-round. The Corps decided that this limitation on perennial
streams was necessary to ensure that losses result only in minimal adverse effects,
since significant impacts are more likely to occur in perennial than in intermittent
streams.

The modification concerning the 300 linear-foot prohibition was needed, the
Corpssaid, to add flexibility to the permit process, by allowing district engineersto
authorize activitiesthat have minimal adverse effect on the aquatic environment. It
isnot intended to relax aguatic protection, the Corpssaid, but isintended to allow the
Corpsto focus limited resources more intensively on areas whereimpacts arelikely
to be more than minimal. Opponents of the modification argued that the waiver
would lead to severe stream destruction from construction, agricultural and other
activities. Some said that the 300 linear-foot limit gives predictability to the
regulated community and state agencies and that the waiver authority would result
in decisionmaking variations between Corps districts and even within the same
district. The Corpsdisagreed and said that district engineerswill usetheir knowledge
of the local aquatic environment to make case-by-case determinations whether a
waiver is applicable.

6 U.S. Department of the Army, Corps of Engineers. “Issuance of Nationwide Permits.”
67 Federal Register 2020, January 15, 2002.
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Mitigation Requirements. Asthe Corps stated in August 2001, although
minimal adverse effects are anticipated for the nationwide permit program, the use
of NWPs may still affect the aquatic environment. Therefore, general condition 19
describes how district engineers will require compensatory mitigation to offset the
authorized impacts. Compensatory mitigation can be accomplished through the
restoration, creation, enhancement, and/or preservation of aguatic resources, either
by the permittee’s individual project, or the use of mitigation banks or other
consolidated mitigation efforts. Mitigation requirements incorporated in the
nationwide permit program have become more specific over time, especially since
1996, and are viewed by environmental protection advocates as critically important.

Before reissuance in 2002, this general condition required one-for-one
mitigation of adverseimpactsto wetlands with a stated preference for restoration of
wetland impacts over preservation (see discussion on page 8).* In January, the
Corps revised the mandate to allow a case-by-case waiver of this requirement in
cases where the Corps determines that some other form of mitigation, such as
establishment of vegetated buffers, ismoreappropriate. Theintention of the change,
the Corps said, was to have a more ecologically and watershed-based approach to
mitigation. In the agency’s view, the one-for-one acreage requirement was too
restrictive, in that it focused solely on wetlands but did not allow the Corps to
mitigate aquatic impacts to streams and other non-wetland aquatic resources.
Becausethe Corpsregul atesthe entire aquati c environment, not just wetlands, it said,
mitigation should consider the entire aquatic environment, aswell. The Corps said
that it will require mitigation for impacts based on a watershed approach, often
involving a mix of vegetated buffers and other mitigation in non-wetland areas.
Thus, for example, a district engineer might authorize a project with impacts on a
particular wetland and require mitigation within the overall aquatic environment of
the particul ar watershed involved but not wetland-acre-for-wetland-acre mitigation.
Thisapproach, the Corps said, allows district engineersto require the mitigation for
project impacts that best protects the aquatic environment.*®

Environmentalists strongly opposed this change, saying that it effectively
ignoresthe principle of “no net loss’ of wetlands which has been agoal of national
wetlands policy since 1990. Inresponse, Corpsofficialssaid that under therevision,
project applicants must ensure that wetland functions are replaced and that the “no
net loss’ goal be met on an acreage basis within a Corps district.® Environmental
groups also argued that the Corps is too quick to look towards mitigation as the
answer for development activities affecting wetlands and should focus on avoiding
impacts as afirst priority. They point out that numerous recent studies, including a

" The policy preference for restoration derives from the fact that preservation does not
provide new acres and thus cannot compensate for wetlands |oss on an acreage basis.

8 U.S. Department of the Army, Corps of Engineers. “Issuance of Nationwide Permits.”
67 Federal Register 2063-2067, January 15, 2002.

¥ U.S. Department of the Army, Corps of Engineers. “U.S. Army Corps of Engineers
clarifiesinaccuracies in wetlands permit reporting.” Pressrelease, Jan. 16, 2002.
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June 2001 report of the National Research Council,?° show that mitigationisnot fully
successful and does not compensate for wetlands|ost to permitted fills. They assert,
and the Corps acknowledges, that the Corps data collection and assessment of
mitigation projects must be improved in order to evaluate impacts. Thus, reducing
mitigation requirements that already are recognized as unsuccessful and are poorly
tracked is insupportable, according to critics. The Corps has said that it is taking
steps to address database and monitoring problems.

Surface Mining Activities. Nationwide permit 21 authorizes discharges
from surface coal mining activities which result in no more than minimal impacts
(site-specifically and cumulatively) to the aquatic environment. Thereisno acreage
limit or threshold for a project to use this permit. The Corps reissued NWP 21 with
two changesintended to strengthen environmental protection for projectsauthorized
by the permit. First, thereissued permit requiresthe Corpsto determine appropriate
mitigation in accordance with nationwide permit general conditions, rather than
relying primarily on less restrictive state-required mitigation established under the
Surface Mining Control and Reclamation Act, as had previously been the case.
Second, therevised permit requiresexplicit authorization beforethe activity cantake
place, rather than only requiring preconstruction natification, asin the past.

Critics were less focused on these changes than on the basic permit itself,
because they havelong contended that the permit authorizes disposal of coal mining
wastematerial which buriesstreamswith overburden material, thereby disturbingthe
natural stream processes and water quality in entire watersheds and resulting in
permanent loss of habitat. According to that view, mitigation cannot sufficiently
compensatefor theseimpacts, and any use of thispermit isinconsistent with ensuring
“minimal adverse effects’” on the aquatic environment.

Further contributing to controversy over NWP 21 isthefact that in recent years
the Corps has alowed the use of this permit to authorize mountaintop mining
activities in several Appaachian states (e.g., West Virginia and Kentucky). This
practice involves removing the tops of mountains to expose and remove underlying
coa seams. Upon completion of the coal removal, some amount of the waste rock
is placed back on the top of the mountain, while the majority is disposed in nearby
valleys where streams and wetlands are filled with the excess mining waste.
Environmentalistshave sought to strengthen regul ation of mountaintop mining, if not
halt it altogether, in part by arguing that the practice should be regulated under more
stringent Clean Water Act provisions than section 404, which authorizes the
nationwide permit program. So far, protection advocates have been unsuccessful in
their efforts. The Corps continues to assert that use of NWP 21 for surface mining
and mountaintop mining activities avoids and minimizes impacts to the extent
practicable and that adequate mitigation can be used to determine that a project has
minimal effects. These activities, the Corps believes, can result in a “substantial
improvement in downstream water quality and aquatic habitat within awatershed.” #

2 National Academy of Science, National Research Council. Compensating for Wetland
Losses under the Clean Water Act. Washington, 2001. 267 p.

2 U.S. Department of the Army, Corps of Engineers. “Issuance of Nationwide Permits.”
(continued...)
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Citizen groupsrecently havefiled lawsuits seeking generally to halt the Corps
use of Nationwide Permit 21 for mountaintop mining operations. In the first such
case, a federal district court ruled that NWP 21 violates the Clean Water Act by
authorizing activities that have more than minimal adverse environmental effects
(Ohio Valley Environmental Coalition v. Bulen, S.D. W.Va, Civ. Action No. 3:03-
228, 7/8/2004). The court barred the Corps from using NWP 21 to authorize new
mountaintop mining in southern West Virginia and ordered the Corps to revoke
previous authorization for 11 operations. In January 2005, three Kentucky groups
filed alawsuit to extend the West Virginia decision to Kentucky valley fills.

Fills within the 100-year Floodplain. As discussed above, in 2000 the
Corps established a general condition for the nationwide permit program limiting
activities within the 100-year floodplain as defined by FEMA. In the reissued
permits, the Corps modified a portion of this general condition to delete a mandate
that permittees document that the project meets FEMA approved requirements and
deletearequirement for preconstruction notificationto the Corpsfor certain activities
occurring in the 100-year floodplain. Environmental critics argue that the
maodification now will permit development in ecol ogically sensitivefloodplainareas.
The Corps said it believed that requiring applicants to comply with FEMA
requirements is just as effective as also requiring applicants to document their
compliance and that the changes to this general permit condition would not reduce
the floodplain restrictions adopted in 2000.

State Coordination Issues

Implementation of the Corps' regulatory program, including the nationwide
permits, requires considerabl e coordination between federal and state governments.
For one thing, many states (and some localities) administer their own wetlands
management and protection programs which vary in the way wetlands are defined
and the activities that may or may not take place within or near regul ated wetlands,
and officials attempt to minimize duplication and overlap.

Moreimportant, however, isacoordinating responsibility given to states under
section 401 of the Clean Water Act. This provision requires states to certify that a
proposed project seeking a federal license or permit, such as a section 404 permit,
will not violate a state’ s water quality standards.?® In addition, states and territories
that operate management programs under the Coastal Zone Management Act are
required to provide concurrencethat the activity is consistent with the state’ s coastal
zone management (CZM) program. Review under the401 water quality certification
process or CZM concurrence isan important means by which states ensure that their
water quality concerns will be considered in federally licensed activities.

21 (_..continued)
67 Federal Register 2043, January 15, 2002.

22 For additional information, see CRS Report RS21421, Mountaintop Mining: Background
on Current Controversies, by Claudia Copeland.

Z States also may waive 401 certification, which is effectively the same as issuing an
unqualified certification.
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It is Corps practice to allow a period of time following publication of fina
nationwide permits for states to review them before the permits take effect. This
gives states time to determine if they will certify compliance with water quality
standards, certify conditional compliance (requiring the applicant to take additional
protective steps), or deny certification. Conditions placed as a result of 401
certification or CZM concurrence by a state automatically become part of a
nationwide permit in that state. Some of the modificationsin the 1996 permitswere
endorsed by many states (changes to narrow the scope of NWP 26, for example),
because they were considered to be more protective than the previous permit. In
those cases, states provided 401 certification, and projects authorized by the
nationwide permit could proceed without additional state restrictions. However,
some states favored modifications to other permits which the Corps did not adopt,*
and in those instances, states declined to provide 401 certifications.

Following issuance of permits to replace NWP 26 in March 2000, the Corps
gave states a longer period than normal (90 days rather than 60 days) for states to
carry out their 401 certification and CZM consistency reviews. Sixteen states denied
water quality certification for thereplacement permits, and severa statesrevoked the
Y>-acre limit in the new permits in favor of more restrictive requirements. State
review of the 2002 permitsis underway.

Anissue of long-standing concern to statesisthe fact that, if a state denies 401
certification or CZM concurrence because the project (under either a general or
individual permit) would violate water quality standards, the Corps does not
necessarily consider the state’ s action sufficient cause to deny issuance of thefederal
permit. When this happens in the case of nationwide permits, the state is forced
either to accept the permitted activity, as authorized by the Corps, or to expend its
resources to review the project separately and issue a 401 certification with
conditions specific to that project. Stateswould like the Corpsto treat a401 denial
asaveto. The Corps may deny the permit (withdrawing its applicability in a state),
but will not always do so. The Corps’ position is that denial of state water quality
certification for a nationwide permit does not necessarily mean that unacceptable
adverse effects will occur on a case-by-case basis, and the Corps prefers that the
burden of conditioning or restricting the project at that point be with the state.

This tension over state and federal responsibilities does not exist under other
Clean Water Act permits. For example, under the Act’ s discharge permit program
for industrial and municipal sources (the National Pollutant Discharge Elimination
System program in section 402 of the Act), if a state denies 401 water quality
certification, EPA insists on changesto the project until it gains 401 certification.

2 For example, many states have opposed NWP 29, the single-family residence nationwide
permit: 17 states denied 401 certification when NWP 29 was issued in 1995, because the
permit was inconsistent with state water quality standards or other state wetlands
management activities. While the Corps modified this permit in the 1996 revisions (by
requiring a “no fill” buffer between the project site and any free-flowing stream), it did
retain the permit and did not further modify it in response to requests that the ¥2-acre limit
bereduced or that the permit bewithdrawn. Sixteen statesdenied certification of thispermit
following its reissuance in 1996.
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One option is for states to seek approval of a programmatic general permit
(PGP; see discussion in footnote 2), if the state is qualified and has sufficient
regulatory authority. The Corps would then suspend federal permitting, and there
would be less question over state water quality or other requirements. Thisis the
case in Connecticut, Maine, Massachusetts, New Hampshire, and Rhode Island,
states with PGP programs which replace the federal nationwide permits. Another
option is for states to seek authorization for full assumption of the 404 program, a
more complicated process than PGP approval, and only Michigan and New Jersey
have done so. However, not all states are interested or in a position to seek PGP
approval or full program authorization. Thus, even though the Corps has stated its
intention to work in partnership with states, most stateswill continue to conduct 401
certification reviews of nationwide and other wetlands permits, and it is likely that
conflicts over water quality certification will persist.

Other Issues Concerning Nationwide Permits

The nationwide permits issued since 1996 have raised a number of additional
issues. For example, the program isintended to balance a desire for administrative
simplicity and reduced regulatory burden, on the one hand, with protecting aquatic
resources, including wetlands. Yet, some question whether a number of
administrative requirementsof the permits, such asadvance notification to the Corps
and other agencies, written verification of permit compliance, and opportunities for
regiona conditions, are tilted too much in the direction of protecting aguatic
resources and not enough in the direction of regulatory relief, while also making the
nationwide permit program unduly complicated.

As one example, industry groups were particularly concerned that the 1996
permits restricted the use of multiple nationwide permits for a single project (a
practicereferredtoas” stacking”). Previously, many applicantscould use nationwide
permitsin combination to speed authorization of their activities. However, the Corps
determined that this often results in unintended cumulative impacts because of
increased acreage being affected. Thus, the Corps prohibited stacking of some
permitsand required prior notification to the Corpsfor most others, to alow officials
to determinewhether it isappropriate to combine nationwide permits, or whether the
activity should be evaluated under anindividual permit. In 2000, the Corps modified
the general condition which restricts stacking to clarify that more than one NWP can
be used to authorize a single and compl ete project, provided that the acreage | oss of
waters does not exceed the highest specified acreage limit for the NWPs.

Defining Minimal Effects and Assessing Cumulative Impacts. Other
observers have been critical that, while the Corps has made environmentally
strengthening improvementsto many of the nationwide permitssince 1996, it hasnot
addressed a number of outstanding concerns. For example, the Corps declined to
definewhat is“minimal effects.” The agency also declined to require mitigation of
wetlands|osses, as opposed to expressing apreferencefor it, and declined to require
that mitigation be done on-site. On these points, the Corps genera position is that
it isnot appropriate to define or dictate these matters on anationwide basi s, because
what constitutes minimal adverse environmental effects or adequate compensatory
action for wetlands loss can vary widely from state to state and watershed to
watershed.
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Environmentalistshaveurged the Corpsto conduct acumulativeimpact analysis
of the nationwide permit program. The agency declined to do so, contending that the
permits do not constitute a major federal action having a significant effect on the
human environment, since Corps data on the usage of permits suggest that the
adverse effects, even cumulatively, are lessthan minimal. Thus, the agency said it
isnot required to preparean Environmental Impact Statement under provisionsof the
National Environmental Policy Act, nor is acumulative impact analysis warranted.
In February 1998, environmental groups brought suit against the Corpsfor failureto
fully evaluate the effects of the nationwide permit program. The lawsuit contended
that the Corps should have examined the effects of the nationwide permits on
threatened and endangered species and their habitat before reissuing them in 1996
and should have consulted with the U.S. Fish and Wildlife Service and/or the
National MarineFisheries Serviceontheeffectson listed species(Natural Resources
Defense Council v. West, 98-0560 VR, N.D. Cadlif., filed February 11, 1998). Partly
inresponseto thislitigation, the Corps announced in June 1998 that it would prepare
a programmatic environmental impact statement (PEIS) on the nationwide permit
program and would consult with the other federal resource agencies, although the
Corps continues to hold that the program has no significant impact on the
environment or on endangered species.® The Corps views voluntary preparation of
thisPEIS aspart of itscommitment to ensure that the nationwide program authorizes
only activities with minimal individual and cumulative environmental effects. A
draft PEISwasissued in July 2001,% and the Corps said at thetimethat afinal PEIS
would beissued early in 2002. This has not yet occurred.

The approach taken by the Corps in preparing the draft PEIS was to consider
several possibleregulatory alternativesto the nationwide permit program asawhole,
such as replacing the general permit program with standard individual permits or
regiona general permits. It then compares impacts of these regulatory aternatives
on aquatic resources, on permit applicants, and on Corps administration. Some
groups had urged the Corps to prepare an environmental impact assessment of
individua current nationwide permits including impacts on wetlands functions and
values, since some permits may have greater environmental impact than others, but
the agency did not do so. This concern was raised in connection with permit
reissuance. Beforethe permitswererevised in January 2002, the A ssociation of State
Wetland Managers and the Coastal States Organization urged the Corps to delay
reissuance pending completion of the PEIS, since it may present information
supporting modification of the NWPs.#

Uncertainty Due to Overturning the Tulloch Rule. The status of some
existing Corps permits and aspects of its wetlands regulations was made uncertain
by afederal court ruling in January 1997. In this case (American Mining Congress
v. U.S Army Corps of Engineers, No. 93-1754 SSH (D.D.C.)), the U.S. District

% U.S. Department of the Army, Corps of Engineers. “Finding of No Significant Impact
for the Nationwide Permit Program.” June 23, 1998.

% U.S. Department of the Army, Corps of Engineers. “Draft Nationwide Permits
Programmatic Environmental Impact Statement,” July 31, 2001.

2 “ States Urge Corps to Suspend Plans to Revise Wetlands Permits.” Inside EPA, July 6,
2001: p. 15.
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Court for the District of Columbia overturned regulations issued by the Corps and
EPA in 1993 which had extended the scope of the wetlands regulatory program to
include certain landclearing and excavation activities. The Corps and EPA issued
these regulations as part of the settlement of a lawsuit brought by environmental
groups over the agencies’ failure to regulate discharges associated with excavation
(North CarolinaWildlifeFederation, etal. v. Tulloch, Civil No. C90-713-CIV-5-BO
(E.D.N.C. 1992)). At issue was whether “falback” from dredging activities
constituted pollution, under the Clean Water Act.

Thefederal district court ruled that, inissuing therul esthat resolved the Tulloch
case, the agencies had exceeded their authority under the Clean Water Act. The 1993
rules revised the definition of “discharge” to clarify that discharges or redeposit
associ ated with mechanized |andclearing or excavation are subject toregulation. The
federa district court ruled that, in issuing the rules that resolved the Tulloch case,
the agencies had exceeded the authority of the Act by requiring permitsfrom persons
who engage in wetland excavation activitieswhich result in “incidental fallback” of
dredged material, because excavation is not defined asaregulated activity under the
Act. The court said that

the appropriate remedy for what the agencies now perceive to be an imperfect
statute, however, is Congressional action; defendants authority is limited to
adopting regulations that effect the will of Congress as expressed in the
statute...The Court findsthat the Tull och Rule exceedsthe scope of theagencies’
statutory authority and, accordingly, declares it invalid and sets it aside. (slip
opinion at 25)

Following thedistrict court’ sruling in January 1997, the Corps and EPA issued
guidancetofield staff regarding thefederal government’ sauthority to regulatecertain
excavation activities in wetlands. Staff were directed not to take administrative or
enforcement actions related solely to the “incidental fallback” of dredged or fill
material in wetlands. According to the guidance, such activities would include
dredged material that falls from a dredge bucket asit is raised up through the water
column, but would not include ditching activities where the excavated material is
sidecast into U.S. waters; the latter would require a permit. Other activities would
require case-by-case examination to determine whether they are affected by the
ruling. One example of this type cited in the guidance is channelization and the
reconfiguring or straightening of streams.?®

Corps officials and environmentalists viewed the ruling as a major setback for
the regulatory program. The government argued that the case has important
implications for the scope and effectiveness of the entire CWA section 404 permit
program, sincethe Tulloch Rule was adopted to close asignificant loophole that had
allowed devel opers to degrade waters without obtaining a 404 permit. However, a
government appeal of the ruling was rejected by the U.S. Court of Appeals for the
D.C. Circuit (National Mining Association v. U.S. Army Corps of Engineers, 97-
5099, D.C. Cir., June 19, 1998). That court found that the Tulloch Rule's

% Army Corps of Engineers, EPA Guidance Regarding Regulation of Activitiesin Light of
American Mining Case, Issued April 11, 1997. Text available at
[http://www.wetlands.com/fed/tulloch3.htm].
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“overriding purpose appears to be to expand the Corps permitting authority to
encompass incidental fallback and, as aresult, awide range of activities that cannot
remotely besaid to ‘add’ to the waters of the United States.” The court said it would
give “considerable deference” to an effort by the Corps to draw a line between
incidental fallback on the one hand, and re-deposits which are subject to regulation
on the other hand, but that the Tulloch Rule drew no such line. The appeals court
upheld anationwide injunction that the district court had i ssued against enforcement
of the Tulloch Rule. Government requests for rehearing of the appeals court’s
decision also wererejected, and the government did not seek Supreme Court review.

According to the Corps, some excavation activities do come under section 404
jurisdiction, despite the overturning of the Tulloch Rule. While discharges
associated with “incidental fallback” are excluded by these court decisions, other
excavation activities that result in redeposits of dredged material into U.S. waters,
other than incidental fallback, (such asreplacement of an aguatic areawith dry land)
require a section 404 permit. They may be authorized by nationwide permitsif they
comply with the terms and limits of those permits. On May 10, 1999, the Corps
published afinal rule to conform the regulatory definition of “discharge of dredged
material” with thejudicial decisions.

At the same time, the Corps announced that it would initiate a rulemaking to
more clearly delineate the scope of Clean Water Act jurisdiction over redeposits of
dredged material into U.S. waters. This occurred in January 2001, when the Corps
and EPA issued arule to clarify the types of activities that are likely to result in a
discharge of dredged material subject to CWA section 404.*° The rule states that
ditch digging, dredging, and other excavation using heavy equipment typically create
more than incidental fallback and result in a discharge of dredged materia. Inthe
view of the agencies, the use of heavy equipment for excavation or landclearing
disrupts enough material to assumethat the activity will causeadischarge of dredged
material that would be deposited on surrounding wetlands or downstream areas.
Under therule, unless project-specific evidence showsthat the activity resultsin only
incidental fallback, it will be considered aregulable discharge of dredged material.

In issuing this rule, EPA and Corps officials were concerned that, since June
1998, large-scale devel opments had caused water quality degradation and at least
20,000 acres of wetlands loss with no permit review. Environmental groups
supported the rule, but industry groups said it conflicts with prior court decisions.

% U.S. Department of the Army. Corps of Engineers. “Revisionsto the Clean Water Act
Regulatory Definition of ‘ Discharge of Dredged Material.’” 64 Federal Register 25120,
May 10, 1999.

% U.S. Department of the Army, Corpsof Engineers, and Environmental Protection Agency.
“Further Revision to the Regulatory Definition of ‘ Discharged of Dredged Material;’ Final
Rule.” 66 Federal Register 4550, Jan. 17, 2001. The rule was issued by the outgoing
Clinton Administration. After reviewing the new rule, the Bush Administration announced
in April 2002 that it would alow the regulation to take effect without modification.
Regulated industries are displeased with the new rule, and two groups filed lawsuits
challenging it.
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Several nationwide permitscan be used to authorize certain activitiesassociated
with excavation. Theseinclude, for example, NWP 31, dealing with mai ntenance of
existing flood control projects; NWP 18, concerning minor discharges of dredged or
fill material; and NWP 7, authoring mai ntenance excavation of outfall structures. In
addition, 1996 modifications to several nationwide permits were made to conform
to the 1993 regulations (for example, NWP 12, concerning dischargesin connection
with utility line construction, was modified to authorize mechanized landclearing
necessary for installation of utility lines). Under the federal court rulings about the
Tulloch Rule, no permit isrequired if thereis only “incidental fallback” from such
activities, but if not, these general permits may be used, so long asthe activitieshave
minimal adverse environmental effects. Corps officials believed that the rulings
which overturned the Tulloch Rule had no direct effect on the nationwide permit
program, but they drew more attention to the Corps' overall regulatory program and
debate over the scope of its authority to regulate. One uncertainty concerns which
excavation activitiesremain subject to section 404, based on case-by-case eva uations
that are now required, and what role nationwide permits will play in authorizing
those activities.

Congressional Interest

Congressional interest in legidlation to revise the wetlands regulatory program
has been apparent for several years, as groups have pursued proposals intended to
simplify and streamline permitting and revise federal and state roles in permitting.
(For additional information, see CRS Issue Brief IB97014, Wetlands Issues.) None
has focused specifically on nationwide permits. During the mid-1990s, overall
wetlands policy was a major component of debates on the Clean Water Act and was
partly thereason that no comprehensive clean water legislation wasenacted. Interest
groups were unabl e to reach consensus on whether legidative reform is needed and,
if so, how far it should extend. In May 1995, the House passed legislation to
reauthorize the Clean Water Act (H.R. 961) that, in part, would have significantly
amended the wetlands permit program in section 404, but not the general permit
provisions of the law. It would have required that landowners be compensated if a
federal agency action under section 404 diminishesthefair market value of property
by 20% or more. It aso would have established a wetlands classification system
nationwide, allowing for differential regulatory procedures; in areas deemed |east
ecologically valuable, no permit would be required. The changes containedin H.R.
961 were opposed by environmentalistsand the Clinton Administration. The Senate
did not take up Clean Water Act legislation during the 104™ Congress, and no
comprehensive legislative activity has occurred since then.

The controversies that surrounded debate on H.R. 961 led many observers to
believe that future wetlands reform efforts might focus on narrower, strategic
revisions, rather than comprehensive proposals. For example, proposals might
include exempting categories of activities below a certain threshold (less than 1 or
2 acres, for example) from regulation or clarifying the scope of authorized state
general permit programs. Revision of the nationwide permits and the 1997-98
federa court decisions concerning regulation of excavation activities could be
impetus for congressional action. So far, no such proposals have been offered.
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Congress has showninterest in theseissues, however. InApril 1997, theHouse
Transportation and Infrastructure Subcommittee on Water Resources and
Environment held an oversight hearing on the devel opments concerning nationwide
permits and the federal district court ruling concerning the Tulloch Rule. In June
1997, the Senate Environment and Public Works Subcommittee on Clean Air,
Wetlands, and Private Property held asimilar hearing. At both hearings, witnesses
representing developers and other groups subject to wetlands regulation expressed
concern about impacts of the overall wetlands regulatory program, and a number
were critical of the 1996 changes to the nationwide permit program, saying that the
changeswould be costly and could result in project delays. Administration witnesses
supported the modifications, saying that the changes will allow the Corps to
implement a more fair, flexible, and effective program which is appropriately
responsive to environmental protection needs. At the Senate hearing, other public
witnesses supported the 1996 changes to NWP 26, discussed the need to regulate
excavation activities, and criticized the federal district court’ s ruling concerning the
Tulloch Rule.

Interest in these topics recurred in the 106™ Congress, focusing on changes to
nationwide permit 26. Regulatory issues first were addressed in P.L. 106-60, the
FY 2000 Energy and Water Development Appropriations bill. As approved by the
House in July 1999, this bill (H.R. 2605) included a provision to require the Corps
to submit a study on the workload impact and compliance costs of replacement
permits for NWP 26 by December 30, 1999. Landowner and developer groups
supported the provision, contending that the costs and impacts should be better
identified before revised permits were issued, but the Clinton Administration
opposed it, saying that the study was unnecessary and, even with a December 30
deadline, would increase wetlands loss in the nation by delaying issuance of
replacement permits. The final bill modified the House language by directing the
Corps to study the workload impacts and costs of compliance of the proposed
replacement permits, but dropped language that would have required submission of
areport to Congress before publication of final permits.

Congress addressed the issue of the activity-specific permitsissued in 2000 in
connection with the FY 2001 funding bill for the Corps, but it did not attempt to
modify or rescind the permits themselves. Congress included legidative language
in P.L. 106-377, the FY 2001 Energy and Water Development Appropriations Act,
directing the Corpsto improve the analysis and increase information availableto the
public regarding the costs of the nationwide permit program and permit processing
times. This bill was enacted in October 2000 (after the effective date of the
replacement permitsthat wereissued in March 2000). It directed the Corpstorevise
its cost estimate of the nationwide permits program, based on the final replacement
permits; prepare a plan to manage the additional workload of these permits; provide
quarterly program performance reports and annual reports on two specific Corps
divisions; and provide improved information on permit applications and the
functioning of the administrative appeals process.

There were no similar provisions in the FY 2002 funding bill for the Corps or
subsequent appropriations acts.
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In the future, renewed attention to these issues could occur as part of
reauthorization of the Clean Water Act, should it be a legidative priority, or
separately, as it did in the FY2000 and FY2001 appropriations process.
Congressional interest also could arise as a result of lingering concerns about
regulation of excavation activities (specifically, the 2001 revision of the Tulloch
Rule) or issues related to the package of nationwide permits revised in 2002.





