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Summary

In the 108™ Congress, companion bills were introduced (S. 1668/H.R. 3213)
that, if enacted, would have established a Commission on the Accountability and
Review of Federal Agencies (CARFA). The proposed CARFA Act would have
required this 12-member presidentially appoi nted commission to review non-defense,
non-entitlement federal agencies and programs to determine if any agencies or
programs are duplicative, wasteful, inefficient, outdated, irrelevant, or failed. The
commission would have been required to recommend that any such programs and
agencies be realigned or eliminated. The commission’s recommendations would
have been packaged into an implementation bill that would have received expedited
congressional consideration, including prohibitions on amendments and restrictions
onprocedural delays. Nearlyidentical provisionsappeared in budget processreform
bills (H.R. 3800/S. 2752, H.R. 3925, and in floor amendments to H.R. 4663). In
addition, nonbinding provisionsin the Senate-passed version of the FY 2005 budget
resolution (S.Con.Res. 95) andinthe House-passed conferencereport on the FY 2005
budget resolution (H.Rept. 108-498) called for enacting thelegislation. Althoughthe
CARFA legisation was not enacted in the 108" Congress, similar or identical
provisionscould beintroduced inthe 109" Congress. President GeorgeW. Bush said
in his FY 2006 budget that he would propose, as part of his President’ s Management
Agenda (PMA), legidation authorizing him to propose “Results Commissions,”
which would consider and revise Administration proposals to restructure and
consolidate programs and agencies. Proposals approved by such acommission and
the President would be considered by Congress under expedited procedures. In
addition, nonbinding provisionsin the Senate-passed version of the FY 2006 budget
resolution (S.Con.Res. 18) called for establishing a CARFA-like commission.

Proponentshavearguedthat, if enacted, aCARFA could evaluate programsand
agencies, use a successful model for congressional consideration of commission
recommendations, and thereby eliminate or reform wasteful agenciesand programs.
Such a commission would arguably use assessment tools including the Bush
Administration’s Program Assessment Rating Tool (PART). Critics would likely
contend that the legislation istoo narrowly focused — looking only at discretionary,
non-defense programs; that the commission should be bipartisan and less under the
President’ scontrol; that expedited procedures underminethe democratic process; and
that the decision-making criteria are too subjective. This report summarizes the
legislation’s history and provisions, discusses developments in the 109" Congress,
and highlights perspectives that surfaced in the 108" Congress. Next, the report
analyzes issues that may be of interest in the 109" Congress in the event that the
CARFA legislation or similar proposalsare considered. Finally, thereport discusses
potential successfactorsfor commissionsand potential alternativesor complements
toacommission. A short version of thisreport is available (CRS Report RS21980,
Proposed Commission on the Accountability and Review of Federal Agencies
(CARFA): A Brief Overview). Thisreport will be updated as events warrant.
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Proposals for a Commission on the
Accountability and Review of
Federal Agencies (CARFA) and
“Results Commissions™
Analysis and Issues for Congress

Introduction

In the 108™ Congress, companion bills were introduced (S. 1668/H.R. 3213)
that, if enacted, would have established a Commission on the Accountability and
Review of Federal Agencies (CARFA)."! Had the legislation been enacted, the
proposed CARFA Act would have required this *review commission,” made up of
12 members all appointed by the President, to review non-defense, non-entitlement
federal agencies and programs — accounting for approximately one-fifth of the
federal budget — to determineif any agencies or programs are duplicative, wasteful,
inefficient, outdated, irrelevant, or failed. The proposed CARFA would have been
required to recommend that any such programs and agencies be realigned or
eliminated. The commission’srecommendationswould have been packaged into an
implementation bill that woul d haverecei ved expedited congressional consideration,
including prohibitions on amendments and restrictions on procedural delays. Nearly
identical provisions appeared in budget process reform bills (H.R. 3800/S. 2752,
H.R. 3925, and floor amendmentsto H.R. 4663). In addition, nonbinding provisions
in the Senate-passed version of the FY 2005 budget resolution (S.Con.Res. 95) and
in the House-passed conference report on the FY 2005 budget resolution (H.Rept.
108-498) called for enacting the legislation.

Although the CARFA legislation was not enacted in the 108" Congress, similar
or identical provisions could be introduced in the 109" Congress.? Events suggest
that ssimilar legidation will be proposed or considered. For example, President
George W. Bush said in his FY2006 budget that he would propose, as part of his
President’s Management Agenda (PMA),? legislation authorizing him to propose

! For ashort version of thisreport, see CRS Report RS21980, Proposed Commission on the
Accountability and Review of Federal Agencies (CARFA): ABrief Overview, by ClintonT.
Brass.

?|egidationthat wasnearly identical to S. 1668/H.R. 3213 wasalsointroduced by the same
sponsors in the 107" Congress (S. 2488/H.R. 5090). In the 108" Congress, the Senate bill
had 28 cosponsors, and the House bill had 70 cosponsors.

% See U.S. Office of Management and Budget, Budget of the U.S. Government, Fiscal Year
2006, Analytical Perspectives (Washington: GPO, 2005), pp. 15-16. For an overview of the
PMA, see CRS Report RS21416, The President's Management Agenda: A Brief

(continued...)
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“Results Commissions,” which would consider and revise Administration proposals
to restructure and consolidate programs and agencies. Proposals approved by such
acommission and the President would be considered by Congress under expedited
procedures. In addition, nonbinding provisionsin the Senate-passed version of the
FY 2006 budget resolution (S.Con.Res. 18) called for establishing a CARFA-like
commission. Accordingly, thisreport analyzes several issuesrelated to the CARFA
legislation, wereit, or something similar to it, to be proposed in the 109" Congress.

The CARFA proposal’ s provisions for expedited congressional consideration
have been compared by its proponentsto those of the legidlation that established the
Base Realignment and Closure (BRAC) commissions, which have made
recommendationsto realign and close somemilitary installationsin thelast 15 years.
However, the CARFA proposa also has significant differences from the BRAC
framework, as discussed later in thisreport. In addition, the Office of Management
and Budget (OMB) has testified to Congress that, if Congress established CARFA,
the commission should use the Bush Administration’s Program A ssessment Rating
Tool (PART) to evaluate programs.*

This report summarizes the CARFA legislation’s history in the 108" Congress
and provisions, briefly discusses other review commission legislation in the 108"
Congress, discusses developmentsin the 109" Congress, and highlights perspectives
that surfaced in the 108" Congress regarding advantages and disadvantages of the
proposal. Next, the report analyzes several issuesthat may be of interest in the 109"
Congress in the event that the CARFA legislation or similar proposals to establish
areview commission are considered. In order of presentation, theseissuesinclude:

the commission’s membership;

the scope of the commission’ s review and recommendations;
definitions of key terms;

standards and criteria for decision making;

expedited congressional consideration; and

transparency and participation.

Finally, the report discusses potential success factors for commissions and, should
Congress wish to consider them, potential alternatives or complementsto areview
commission. These alternatives or complements include pursuing or reauthorizing
government reorganization, using the Government Performance and ResultsAct, and
bolstering agency program evaluation capacity by establishing “chief program
evaluation officers.”

3 (...continued)
Introduction, by VirginiaA. McMurtry.

* For analysisof the PART, see CRS Report RL 32663, The Bush Administration’ s Program
Assessment Rating Tool (PART), by Clinton T. Brass.
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Proposed Legislation in the 108" Congress: The
CARFA Act

Legislative History

On September 26, 2003, Senator Sam Brownback introduced legislation
(Commission on the Accountability and Review of Federal Agencies Act, S. 1668,
108™ Congress) to establish a commission to “conduct a comprehensive review of
Federal agencies and programs and to recommend the elimination or realignment of
duplicative, wasteful, or outdated functions, and for other purposes” (bill title). The
bill was referred to the Senate Committee on Governmental Affairs, and on
September 29, 2003, was further referred to the committee’'s Subcommittee on
Oversight of Government Management, the Federal Workforce, and the District of
Columbia. The Senate subcommittee held a hearing on S. 1668 on May 6, 2004.°
A companion House hill, H.R. 3213, wasintroduced by Representative Todd Tiahrt
on October 1, 2003, and was referred jointly to the House Committees on
Government Reform and Rules, but did not receive further action.® Nearly identical
provisions appeared in several budget process reform bills (108" Congress, H.R.
3800/S. 2752, H.R. 3925, and in floor amendmentsto H.R. 4663), which would have
established a commission to review all federal executive agencies and programs
(although H.R. 3925 did not provide for expedited congressional consideration).’

®>U.S. Congress, Senate Committee on Governmental Affairs, Subcommittee on Oversight
of Government Management, the Federal Workforce, and the District of Columbia,
Trimming the Fat: Examining Duplicative and Outdated Federal Programsand Functions,
hearing, 108" Cong., 2™ sess., May 6, 2004, S.Hrg.108-672 (Washington: GPO, 2004).
(Hereafter referred to as Senate Subcommittee Hearing on CARFA.)

® Rep. Tiahrt subsequently spoke about H.R. 3213 on the House floor. See Rep. Todd
Tiahrt, “Yes, We Are Better Off Now Than We Were Four Years Ago,” remarks in the
House, Congressional Record, daily edition, vol. 150 (May 20, 2004), pp. H3531, H3533-
3534. A previous version of the Senate bill (S. 837, 108" Cong.), also sponsored by Sen.
Brownback (introduced Apr. 9, 2003), would haveincluded entitlement programswithinthe
commission’sscope. Legislation nearly identical to S. 1668/H.R. 3213 was introduced by
the same Senate and House sponsors in the 107" Congress (S. 2488/H.R. 5090) in the
summer of 2002, before issuance of the Bush Administration’s PART.

"Debateonthat | egislation wasmainly focused on statutory limitson discretionary spending
and “ pay-as-you-go” requirementsfor mandatory spending. H.R. 3800, the Family Budget
Protection Act of 2004, was referred to committees on Feb. 11, 2004, but saw no further
action. Secs. 321-327 of H.R. 3800 contained provisions that would have established a
Commission to Eliminate Waste, Fraud, and Abuse and assigned the commission duties
nearly identical tothosein S. 1668/H.R. 3213, except that all agencies (as defined under 5
U.S.C. §105) and programswithin those agencieswoul d have been withinthecommission’s
scope(viceonly non-defensediscretionary programsbeing within scopeunder S. 1668/H.R.
3213). On June 24, 2004, provisions similar to H.R. 3800 were offered as an amendment
in the nature of a substitute to H.R. 4663 (H.Amdt. 621) by Rep. Jeb Hensarling, but the
amendment failed by a vote of 88-326. A companion Senate bill, S. 2752, was later

introduced on July 22, 2004, and referred to committees, but saw no further action.
H.R. 3925, the Deficit Control Act of 2004, was referred to committees on Mar. 10,
2004, but saw no further action. Secs. 311-316 of H.R. 3925 would have established a
(continued...)
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In addition, the CARFA proposal was cited in the context of congressiona
budget resolutionsin both the first and second sessions of the 108" Congress. Inthe
FY 2004 budget resolution (108" Congress, H.Con.Res. 95), which was agreed to by
the House and Senate, nonbinding sense of the Senate provisions called for the
establishment of acommission

... toreview Federal domestic agencies, and programswithin such agencies, with
the express purpose of providing Congress with recommendations, and
legislation to implement those recommendations, to realign or eliminate
government agencies and programs that are duplicative, wasteful, inefficient,
outdated, or irrelevant, or have failed to accomplish their intended purpose.?

In remarks during Senate consideration of the resolution, Senator Brownback stated
that this language referred to his CARFA proposal .’

In the FY 2005 budget resol ution, nonbinding sense of the Senate provisionsin
the Senate-passed version (108" Congress, S.Con.Res. 95, Section 502) and in the
House-passed conference report to the FY 2005 budget resolution (H.Rept. 108-498,
Section 602) called for enactment of the CARFA legislation.® The CARFA-related
provisions stated, among other things,

... that legislation should be enacted that would create a bipartisan commission
for the purpose of — (1) submitting recommendations on ways to eliminate
waste, fraud, and abuse; and (2) ... provid[ing] recommendations on ways in
which to achieve cost savings through enhancing program efficiencies in all
[domestic] discretionary and entitlement programs.

’(...continued)
Commission to Eliminate Waste, Fraud, and Abuse and assigned the commission duties
nearly identical tothosein S. 1668/H.R. 3213, except that (a) all agencies (asdefined under
5 U.S.C. § 105) and programs within those agencies would have been within the
commission’ s scope, and (b) the commission’ s recommendations would not have received
expedited congressional consideration. On June 24, 2004, provisionssimilar to H.R. 3925
were offered as an amendment in the nature of a substitute to H.R. 4663 (H.Amdt. 622) by
Rep. Mark Steven Kirk, but the amendment failed by a vote of 120-296.

For general discussion of budget processreform proposals, see CRS Report RS21752,
Federal Budget Process Reform: A Brief Overview, by Bill Heniff Jr. and Robert Keith.

8 Section 606. The conference report to accompany the FY2004 budget resolution
(H.Con.Res. 95, H.Rept. 108-71) wasapproved 216-211intheHouse, inalargely party-line
vote, on Apr. 11, 2003, and approved 51-50 in the Senate, inalargely party-linevote, onthe
sameday. For moreinformation, see CRS Report RL 31754, Congressional Budget Actions
in 2003, by Bill Heniff Jr.

? Sen. Sam Brownback, remarksin the Senate, Congressional Record, daily edition, vol. 149
(Mar. 20, 2003), pp. S4063-4064.

105.Con.Res. 95 was approved 51-45 in the Senate, in alargely party-line vote, on Mar. 12,
2004. H.Rept. 108-498 was approved 216-213 inthe House, in alargely party-linevote, on
May 19, 2004. For overall discussion of these measures, see CRS Report RL32246,
Congressional Budget Actionsin 2004, by Bill Heniff Jr.
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These provisions further caled for the commission to “readlign or eliminate
government agencies and programs that are duplicative, inefficient, outdated,
irrelevant, or have failed to accomplish their intended purpose.”

Overview of Legislative Provisions™

Duties of the Commission and President. Asdraftedin S. 1668/H.R.
3213, thelegidation, if reintroduced, would establish the 12-member CARFA, with
the President required to appoint al 12 members of this review commission within
90 days of the legidation’s enactment, and also to designate a chairperson and vice
chairperson. It appears that officers and employees of the federal government and
non-federal individuals could be appointed as members.

The proposed CARFA would be required to:

e evaluate executive branch agencies and programs, excluding
agencies and programs within the Department of Defense (DOD),
entitlement programs, and “any agency that solely administers
entitlement programs”;*?

e determine, according to brief definitions in the legislation, if an
agency or program is duplicative, wasteful, inefficient, outdated,
irrelevant, or failed; and

e submit to the President and Congress, not later than two years after
the date of enactment, a plan with recommendations of how any
such agenciesand programsshould berealigned or eliminated, along
with supporting documentation and proposed legislation to
implement the recommendations.

Thelegidlation would al so requirethe President, not later than oneyear after the
date of enactment, to:

e establishasystematic method, accordingto certain requirements, for
assessing the effectiveness and accountability of these agenciesand
programs,

e submit to the commission assessments of not less than one-half of
all the legislation’s covered programs; and

e identify“common performancemeasures’ for covered programsthat
have “similar functions.”*®

1 Henceforward, this report analyzesthe CARFA legislation, wereit to be reintroduced in
the 109" Congress. Unless stated otherwise, the report refers to legislative provisions that
wereincluded in S. 1668/H.R. 3213 (108" Cong.).

12 As described later in this report, proponents have seen this scope as a “reasonable first
step,” while critics have viewed this sort of scope as overly narrow or reflecting an
implicitly partisan outlook.

¥ The CARFA legidation from the 107" Congress (S. 2488/H.R. 5090), which was
introduced before issuance of the Bush Administration's PART, did not include the
languageincludedin S. 1668/H.R. 3213 providing for * systematic assessment of programs”

(continued...)
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The commission would be required to “consider” the assessments submitted by the
President, but only after the commission reviewed and accepted the President’s
method for assessing agencies and programs. The legidation proposed by the
commission would be required to provide that al funds saved by implementation of
the commission’s plan be used to “ support other domestic programs’ or “pay down
the national debt.”

Powers of the Commission. CARFA would be empowered to hold
hearings; issue subpoenasfor testimony and evidentiary material s; secureinformation
from federal agencies; usethe U.S. mail asdo other federal agencies; and accept, use,
and dispose of gifts or donations of services or property.

Commission Personnel Matters.* Non-federal CARFA memberswould
not receive compensation except for travel expenses. Federal officers or employees
would continue to receive their normal compensation. The CARFA chairperson
would be authorized to appoint and terminate an executive director (subject to
confirmation by the commission) and other commission staff without regard to civil
servicelawsandregulations. Therateof pay for the commission’ sexecutivedirector
and other personnel would not be allowed to exceed the maximum rate payable for
a GS-15 position under Section 5332 of Title 5, United States Code, which
establishes the General Schedule of civil service pay rates. The executive director
and personnel of the commission would be considered federal employees under
several chapters of Title 5, United States Code, for the purposes of |eave (Chapter
63); compensation for work injuries (Chapter 81); retirement (Chapters 83 and 84);
unemployment compensation (Chapter 85); life insurance (Chapter 87); health
insurance (Chapter 89); and long-term care insurance (Chapter 90). Federal
government employees could be detailed to the commission without reimbursement
to the lending agency.

Expedited Congressional Consideration. Thelegidationwould establish
an expedited procedure for each house to consider the commission’s proposed
legislation (“implementation bill”).*> These provisions (like other expedited
procedures) would operate as procedural rules of each chamber for consideration of
theimplementation bill. Therefore, each house would be ableto alter the procedural
rules at any time, pursuant to its constitutional power to changeitsown rules. The

13 (...continued)

(Sec. 3(d)), which is arguably similar to the Administration’s PART. The PART and
“common performance measures’ have been components of the “budget and performance
integration” initiative of the Bush Administration’s President’s Management Agenda. For
more on the Administration’s efforts concerning common performance measures, see
[ http://www.whitehouse.gov/omb/budintegration/common.html]. For moreonthe PMA, see
CRS Report RS21416, The President’ s Management Agenda: A Brief Introduction.

14 For moreinformation about cited chaptersof Title5, United Sates Code, see CRS Report
RL 30795, General Management Laws: A Compendium, coordinated by Clinton T. Brass.

> For a brief overview of expedited legislative procedures, see CRS Report RS20234,
Expedited or “ Fast Track” Legidative Procedures, by Christopher M. Davis. For amore
detailed discussion, see CRS Report 98-888, “ Fast Track” or Expedited Procedures. Their
Purposes, Elements, and Implications, by Christopher M. Davis.
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measurewould providefor automatic introduction of theimplementation bill ineach
chamber and referral to any appropriate committees of jurisdiction. A committee
would be allowed to report the implementation bill, but without amendment. If a
committee did not report the implementation bill within 15 calendar days after the
bill’s introduction, the committee would be automatically discharged of further
consideration, and the measure would be placed on the chamber’s appropriate
calendar. It would then be in order for any Member to move that the respective
house proceed to consider thebill. All pointsof order against this motion to proceed
would be waived. If the motion were defeated, it could be repeated. Various
potential dilatory motions against this motion to proceed would also be prohibited.
If the chamber chose to consider the implementation bill by adopting the motion to
proceed, consideration of the measure would be “locked in.” Debate would be
limited to 10 hours, and no amendment to the implementation bill would bein order.
At the conclusion of debate, a vote on fina passage would occur automatically.
(This vote could be preceded by asingle quorum call, if requested.) If either house
had already received the implementation bill passed by the other house, the vote on
final passage would occur on the received companion bill.

Other Review Commission Proposals in the 108" Congress

Other review commission bills were introduced in the 108" Congress, in
additionto S. 1668/H.R. 3213. Detailed analysisof each of these measuresisoutside
this CRS report’ s scope, but provisions of the bills raise many of the sameissues as
the CARFA legislation. These issues may be of interest should Congress wish to
consider review commission legisation in the 109" Congress. None of these bills
was the subject of hearings or reported from committee.

H.R. 1227 (Representative Kevin Brady), the Abolishment of Obsolete
Agenciesand Federal Sunset Act of 2003, would have established a Federal Agency
Sunset Commission to review agencies and provide that agencies be abolished if not
reauthorized by Congress®® Among other things, the legidation would have
provided for appointment of commission members by the Speaker of the House and
Senate majority leader, public hearings, and opportunities for public comment.
These general topics, regarding a review commission’'s membership and
opportunities for participation in the commission’ swork, are discussed later in this
CRS report with regard to the CARFA legislation.

H.R. 1632 (Representative Edward R. Royce), the Government Reform Act of
2003, would have established a Government Reform Commission to review federal
agenciesand programsand propose areorganization planfor federal agencies, which
would have received expedited consideration from the President and Congressin a
process that, according to the bill, was modeled on the BRAC commission statute.
Thelegislationwould have provided for appointment of commission membersby the
President. However,incontrastto S. 1668/H.R. 3213, the President would have been
required to consult with both majority and minority leadersin the House and Senate
regarding four commission members, and the President woul d have been constrained

16 For adiscussion of “sunset” commission proposals, see CRS Report RL 31455, Federal
Sunset Proposals: Developmentsin the 94" to 107" Congresses, by VirginiaA. McMurtry.
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from appointing more than a certain number of members from the same political
party. The topics of expedited congressiona consideration and commission
membership are, as stated above, discussed in this CRS report with regard to the
CARFA legidlation.

H.R. 2153 (Representative Richard Gephardt), the Corporate Subsidy Reform
Commission Act of 2003, would have required federal agenciestoidentify programs
and laws that the agency head determined were “inequitable federal subsidies,”
established acommission to review the agency head determinations, and required the
commission to submit to the President a report with its findings and
recommendations. The President would have been requiredto review thisreport and
submit to the commission a report indicating whether the President approved or
disapproved the “entire package” of the commission’ srecommendations, including,
in the case of disapproval, hisreasons. In the case of disapproval, the commission
would have been required to submit to the President a revised list of
recommendations. If the President approved the package, the President would have
been required to submit the recommendations to Congress, along with supporting
information, for expedited consideration. If the President disapproved a revised
package or did not submit to Congress an approval, the act’ s provisions would have
been terminated. The commission’s scope under this legislation would have been
narrower than the CARFA proposal in somerespects(e.g., H.R. 2153 included only
somekinds of funding in its scope) but wider in others (e.g., including tax laws, not
just programs and agencies). Appointments to the commission would have been
made by both the President and | eadership of Congress, majority and minority. This
legidlation was in severa respects similar to H.R. 2902 and H.R. 3762, described
below.

H.R. 2902 (Representative Adam Smith), the Corporate Subsidy Reform
Commission Act of 2003, would haverequired federal agenciestoidentify programs
and laws that the agency head determined were “inequitable federal subsidies’;
established acommission to review the agency head determinations; and required the
commission to submit to Congress its findings and recommendations. The
commission’s scope under this legislation would have been narrower than the
CARFA proposal in some respects (e.g., H.R. 2902 included only funds that are
provided by the federal government to corporations and other entities, and excluded
funds that “primarily benefit” public health, safety, homeland security, the
environment, or education) but wider in others (e.g., would have included tax
advantagesand potentially other non-appropriated benefitsfor corporationsand other
entities). Thelegidation also would have provided for appointment of commission
members by congressional leaders and commission meetings open to the public.
Another bill, H.R. 3762 (Representative Adam Smith), the Corporate Subsidy
Reform Commission Act of 2004, was nearly identical to H.R. 2902, but with an
expanded scope of “inequitable federal subsidies’ to be reviewed.

H.R. 2903 (Representative Adam Smith), the Program Reform Commission Act
of 2003, would have required federal agencies to identify programs that the agency
head determined were" nolonger necessary,” established acommissiontoreview the
agency head determinations, and required the commission to submit to Congressits
findingsand recommendations. Under thelegidation, the commission’ sscopewould
havebeen extendedto“programs’ inall agenciesof thefederal government, arguably
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including all three branches and other entities, but would have narrowed the scope
toexcludeprogramsthat “ primarily benefit” public health, saf ety, homeland security,
the environment, or education. The measure would have aso provided for
commission member appointment and open meetings similar to thosein H.R. 2902.
Ancther bill, H.R. 3761 (Representative Adam Smith), the Program Reform
Commission Act of 2004, was nearly identical to H.R. 2903, but with an expanded
scope of “programs” to be reviewed.

Developments in the 109" Congress

Developments suggest that legidation similar to the CARFA legislation might
beintroduced in the 109" Congress. First, the President’ s FY 2006 budget proposed
the establishment of “Results Commissions’ that appear similar to the CARFA
legislation. Second, nonbinding language related to the CARFA legidlation was, for
the third consecutive year, considered by Congressin versions of the congressional
budget resolution.

Administration Proposal for “Results Commissions”

On February 7, 2005, President GeorgeW. Bush transmitted hisFY 2006 budget
proposal to Congress.”” As part of that proposal, the Bush Administration said it
would propose, as a “next step” for the “budget and performance integration”
initiative of the PMA, that Congress enact |egislation to give the President authority
to recommend the creation of “Results Commissions.”

In justifying the proposal, the Administration asserted that “[d]ysfunctiona
program overlap is why many of the 30 percent of programs [rated by the PART
instrument] are rated either ineffective or unable to demonstrate results.”*® The
Administration also claimed that “overlapping jurisdictions in Congress provide
daunting hurdles to legidlative remedies for the poor performance of duplicative
programs.”® Another reference to the Results Commissions proposal, included in
the Administration’s FY 2006 budget, offered this justification:

¥ For moreinformation on the President’ s proposal, see CRS Report RL 32812, The Budget
for Fiscal Year 2006, by Philip D. Winters, and CRS Report RS22062, FY2006 Budget
Documents: Internet Access and GPO Availability, by Justin Murray.

18 U.S. Office of Management and Budget, Budget of the U.S. Government, Fiscal Year
2006, Analytical Perspectives, pp. 15-16, 242. The President al so proposed establishment
of a“ Sunset Commission,” which is not within the scope of thisreport. Information about
sunset legidlation is available in CRS Report RL31455, Federal Sunset Proposals:
Developments in the 94™ to 107" Congresses, by VirginiaA. McMurtry.

¥ U.S. Office of Management and Budget, Budget of the U.S. Government, Fiscal Year
2006, Analytical Perspectives, p. 15. The PART and its relationship to the proposed
CARFA legidation are discussed in greater detail later in this report.

2 |bid.
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The Federa government’s ability to serve the American people is often
hampered by poorly designed programs or uncoordinated, overlapping programs
trying to achieve the same objective. Overlappingjurisdictionsinthe Executive
Branchand Congressprovidedaunting hurdlesto | egidlative remediesto the poor
performance of duplicative programs. Because the potential for savings and
productivity are great, the Administration ... plans to propose legislation that
gives the President the authority to propose Results Commissions. These
commissionswould consider and revise Administration proposal stoimprovethe
performance of programs or agencies by restructuring or consolidating them.
Congress would approve individual Results Commissions to address single
program or policy areas where duplication and the overlapping jurisdictions of
Executive Branch agencies or Congressional committees hinder reform.
Proposal s approved by the commission would then be approved by the President
and considered by Congress under expedited procedures.®

Other than what was published with the President’s budget submission, little
informationispublicly available about thisproposal, which hasnot yet been rel eased
or introduced in Congress. OMB issued a press release on January 26, 2005,
mentioning the Results Commissions proposal,?? and OMB’s Deputy Director for
Management Clay Johnson |11 reportedly spoke with the mediaabout the proposal at
that time. Subsequently, a press report indicated that the proposed Results
Commission “would function much like the military Base Realignment and Closure
program.”? On March 22, 2005, Deputy Director for Management Johnson said the
Administration would submit the Results Commission legislation to Congressinthe
next few months?* He went further to say that Senator Sam Brownback had
sponsored similar legislation in the previous Congress, alluding to Senator
Brownback’s CARFA legidation.

FY2006 Congressional Budget Resolution

For thethird consecutive year, the CARFA proposal was cited in the context of
congressional consideration of the budget resolution, in this case, for FY 2006.%

21 |bid., p. 242.

2 .S. Office of Management and Budget, “Agencies Making Progress in Implementing
President’ sManagement Agenda; FY 2006 Budget Proposalsto Build on Improved Federal
Management,” press release, 2005-03, Jan. 26, 2004 [sic; Jan. 26, 2005].

Z Allison Stevensand David Clarke, “DemocratsMay Have GOPAlly in Fight Over Bush's
Proposed Personnel Changes,” CQ.com, Jan. 28, 2005, available at [http://www.cg.com].

2 CRS author’ s notes. Deputy Director for Management Johnson spoke at a“ perspectives
on management” seminar, sponsored by the IBM Center for the Business of Government,
Mar. 22, 2005, Washington, DC. For press coverage, see Jason Miller, “ Administration
Pushes Hill for Civil Service Reform,” GCN.com, Mar. 22, 2005, available at
[http://lwww.gcn.com/vol1_nol/daily-updates/35349-1.html]; Kimberly Palmer, “Bush
Administration Official Downplays Reorganization,” GovExec.com, Mar. 22, 2005,
available at [http://www.govexec.com/dailyfed/0305/032205k1.htm]; and David Perera,
“Johnson Pushes Bureaucratic Change,” FCW.com, Mar. 22, 2005, available at
[http:/Avww.fcw.com/arti cle88377-03-22-05-Web).

% For more this and the House version of the budget resolution, see CRS Report RL32791,
(continued...)
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S.Con.Res. 18 was agreed to by the Senate on March 17, 2005, by a vote of 51-49.
Section 502 of the measure contained sense of the Senate provisions very similar to
thelanguage that wasincluded in the FY 2004 budget resol ution, albeit with changed
word ordering and del etion of theword “ domestic” when specifying the agenciesthat
would be subject to such areview. At Senate passage, the section read as follows:

It is the sense of the Senate that a commission should be established to
review Federal agencies, and programs within such agencies, with the express
purpose of providing Congress with recommendations, and legislation to
implement those recommendations, torealign or eliminate Government agencies
and programs that are wasteful, duplicative, inefficient, outdated, irrelevant, or
have failed to accomplish their intended purpose.

Perspectives on CARFA from the 108" Congress:
Senate Hearing on Proposed CARFA Act (S. 1668)

A number of potential issues, advantages, and disadvantages regarding the
proposed CARFA Act were highlighted during the hearing for S. 1668 in Senate
subcommitteein the 108™ Congress. No hearings on the companion House bill were
held.

Opening Statement

On May 6, 2004, the Subcommittee on Oversight of Government M anagement,
the Federal Workforce, and the District of Columbia (Senate Committee on
Governmental Affairs), convened a hearing on S. 1668. In his opening statement,
Chairman George Voinovich said:

[The CARFA Act] focuses our attention on an important question facing
Congressaswe attempt to all ocate scarce Federal resources. How doweidentify
and reform or eliminate wasteful, ineffective, and outdated government
programs?...

The biggest problem we must overcome in this effort is that almost every
programintheFederal Government, no matter how ineffectiveor spendthrift, has
itsown core of supporters.... It would bewishful thinking, at best, to believe we
can restructure or shut down large numbers of programs across multiple Federal
agencies without provoking a firestorm of opposition. Nevertheless, that task
must be undertaken if we are to have any hope of providing taxpayers the most
effective and efficient government possible. That isthe goal of the legislation
before us today.?®

% (...continued)
Congressional Budget Actionsin 2005, by Bill Heniff Jr.

% Opening Statement of Sen. GeorgeV oinovich, Senate Subcommittee Hearingon CARFA,
pp. 1-2.
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Senator Voinovich also cited work done by the General Accounting Office (GAO),
which identified “areas of overlap and fragmentation” among federal agencies and
programs.?’

Sponsor Testimony

In a prepared statement, Senator Brownback outlined the CARFA proposal,
saying that “once a program comes into existence, experience tells us that the
program is here to stay — whether it is successful, unsuccessful, or outdated.”
Senator Brownback also displayed FY2004 and FY 2005 scores from the Bush
Administration’s PART in a “report card” for federal agencies,® and said that
“examples of government programs that have failed to address effectively the
problem they targeted abound.” Furthermore, Senator Brownback’'s prepared
statement argued that to

addressthe problem of eliminating well-intended, though ineffective or outdated
government programs... we must |earn from both our past failuresand successes.

. | believe we have had one process that has been successful in the realm of
program-elimination and prioritization of spending— the Base Realignment and
Closure Commission (BRAC) ... with the BRAC commission submitting its
recommendationsto Congressfor the realignment and closure of military bases,
[and] the Congress taking an up-or-down vote to accept or reject the plan asa
whole.... [W]ith thisin mind, | specifically modeled the [CARFA Act] after
BRAC....

Whereas the BRAC Commission examined military bases and the
Department of Defense (DOD), CARFA would review federal agencies, and
programs within agencies. The scope of this commission would be directed
toward non-DOD discretionary agencies and programs ... roughly, a modest
quarter of federal spending. | seethisasareasonablefirst step. If CARFA is
successful, future Congressesmay choose to authorize new rounds, asthere have
been multiple rounds of BRAC.

" The cited GAO analysis can be found in U.S. Genera Accounting Office, Major
Management Challengesand Program Risks: A Gover nmentwide Per spective, GAO/OCG-
99-1, Jan. 1999, pp. 13-14. A subsequent listing of GAQ’soverall analysisisavailablein
U.S. General Accounting Office, Managing for Results. Barriers to Interagency
Coordination, GAO/GGD-00-106, Mar. 2000, p. 5. Inthelater analysis, GAO labeled the
areasonly aspotential areasof fragmentation and overlap. The General Accounting Office
was renamed the Government Accountability Office with enactment of the GAO Human
Capital Reform Act of 2004, P.L. 108-271, on July 7, 2004. This report will use the
previous name when citing sources published under that name.

% For the report card, see [http://brownback.senate.gov/Original Docs/fedgovtreportcard.
pdf]. For more on the PART, see CRS Report RL32663, The Bush Administration’s
Program Assessment Rating Tool (PART).

2 Prepared statement of Sen. Brownback, Senate Subcommittee Hearing on CARFA, pp.
27-30. Inalecturepublished earlier by the Heritage Foundation, Sen. Brownback stated that
“... [t]hetypes of program to be reviewed would include (among many others) the National
Endowment for the Arts (NEA), and the National Endowment for the Humanities (NEH),
and the Occupational Safety and Health Administration (OSHA). Programsexcluded from
the commission’s review include the DOD and entitlement (or mandatory spending)

(continued...)
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Senator Brownback’s prepared statement also addressed what he said were two
potential concerns.

Some have raised concerns that CARFA would amount to the Congress
delegating its authority. | answer this concern by noting that CARFA is an
appropriate exercise of Congressional oversight and authority. Nothing
substantive happens unless the Congress passes the Commission’s proposed
legislation.

Others have concerns over the expedited process for CARFA, because
amendments at either the committee level or on the Floor are not in order. |
answer this concern by noting that the only chance we have for successfully
eliminating government waste through CARFA is a straight up-or-down vote.
BRAC was successful because members had to vote on the whole package.... In
the case of CARFA, if members could offer amendments to exempt specific
programs or agencies, CARFA will not be successful .

Echoing some of the samethemesearlier intheyear, the CARFA legidation’ sHouse
sponsor, Representative Tiahrt, had offered the following observationsin a“U.S.
Capitol Update” dated March 12, 2004, on his website:

Many members of Congress have recognized the need for an independent body
with the appropriate resources to review the federal bureaucracy and identify
programs that are duplicative, ineffective or inefficient. By giving Congress an
up-or-down vote on asingle package, it will eliminateagreat deal of the political
wrangling that usually accompanies cutting a government program. Frankly, it
also recognizes the fact that members of Congress simply do not have the time
or resources to delve into the details of the federal government and provide the
type of accountability we would prefer.®

OMB Testimony

OMB’ s deputy director for management, Clay Johnson 11, expressed support
at the hearing for both Congress and the executive branch systematically to assess
“program performance and cost” as well as to “[work] with [Congress] to craft a
sensible approach to ensure that a focus on results becomes a habit ... and
irreversible.”** Deputy Director Johnson also stated that “[r]equiring by statute that
program performance and cost be systematically assessed would help accomplish

29 (_..continued)

programs such as Social Security, the Federal Deposit Insurance Corporation (FDIC), the
Federal Direct Student Loan Program, and Medicaid Grants to States.” Sen. Brownback
alsoindicated that “the Senate L eadership hasindicated support of the CARFA Act.” (Sen.
Sam Brownback, “ A Strategy to Eliminate Wasteful Federal Spending,” Heritage Lectures,
no. 806 (Washington: Heritage Foundation, Oct. 28, 2003), pp. 2-3, available at
[http://www.heritage.org/Research/Budget/HL 806.cfm]).

% prepared statement of Sen. Brownback, Senate Subcommittee Hearing on CARFA, p. 31.
31 See[ http://www.house.gov/tiahrt/communi cations/capitol _update/2004/03-12-2004.htm].

%2 Prepared statement of OMB Deputy Director for Management Clay Johnson 111, Senate
Subcommittee Hearing on CARFA, p. 35.
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this.”** However, in representing the Administration, he did not explicitly endorse
the bill or the idea of a commission. During the Senate hearing, Deputy Director
Johnson said the Bush Administrationwaswillingto establisha“formal partnership”
with Members of Congress who are interested in evaluating and streamlining
programs.®* He also testified that the Bush Administration supported expedited
congressional consideration of proposalsto realign or eliminate certain programs, and
that the proposed CARFA should “rely on PART information [and] rely on
evauations from the Executive Branch, from OMB or the agencies’ when
recommending programs for realignment or elimination. In addition, if the
commissionwished, it could “challenge some of [the PART] assessments... and add
fresh perspectivetoit.”* In that context, Senator Voinovich spoke about a need to
use nonbiased criteria in formulating the commission recommendations. Deputy
Director Johnson added that OMB has made PART scores and analysis publicly
available, because “[t]hese evaluations have to be able to stand the test of public
scrutiny.” %

Citizens for a Sound Economy Testimony

Former House Mgjority Leader Richard K. Armey, co-chairman of Citizensfor
a Sound Economy (which subsequently merged with Empower America to form

% 1bid. In a previous House hearing, OMB Deputy Director for Management Johnson
expressed support for legislative efforts that would require performance reviews of federal
programs. For media coverage of the hearing, see Amelia Gruber, “OMB Deputy Supports
Performance Reviews for Federal Programs,” GovExec.com, Feb. 11, 2004, available at
[http://www.govexec.com/dailyfed/0204/021104al.htm]. See also U.S. Congress, House
Committee on Government Reform, Subcommittee on Government Efficiency and Financial
Management, The President’s Management Agenda — Are Agencies Getting to Green?,
hearing, 108" Cong., 2™ sess., Feb. 11, 2004, H.Hrg. 108-155 (Washington: GPO, 2004),
p. 12. Later inthe 108" Congress, Reps. Todd Platts and Tom Davisintroduced H.R. 3826,
the Program A ssessment and Results (PAR) Act, which wasreported favorably, asamended,
with areport and minority views, by the House Committee on Government Reform on Oct.
8, 2004. The measure would have created a statutory process resembling the PART. A
companion Senate bill (S. 2898) was introduced on Oct. 5, 2004, by Sen. Peter Fitzgerald.
Similar legislation was introduced in the 109" Congress. For discussion of the history
behind thisproposal and current devel opments, see CRSReport RL32671, Federal Program
Performance Review: Some Recent Developments, by Virginia A. McMurtry.

% Testimony of OMB Deputy Director for Management Clay Johnson Ill, in Senate
Subcommittee Hearing on CARFA, p. 9.

® 1bid., pp. 9, 13. See also Amelia Gruber, “OMB Backs Congressional Effort to Review
Programs,” GovExec.com, May 7, 2004, available at [http://www.govexec.com/dailyfed/
0504/050704al.htm].

% Testimony of OMB Deputy Director for Management Clay Johnson Ill, in Senate
Subcommittee Hearing on CARFA, p. 13. Asnoted in CRS Report RL32663, The Bush
Administration’s Program Assessment Rating Tool (PART), some stakeholders and
observers have disagreed about whether or not the PART stands the test of scrutiny. The
Administration hassaid the PART is objective and non-ideol ogical in evaluating programs,
but other observers have said the PART is subjective, invalid, or may have been used for
political purposes. OMB published PART scores and analysisin the President’ s proposed
budgets for FY 2004, FY 2005, and FY 2006.
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FreedomWorks), testified in favor of the proposed CARFA Act at the Senate
hearing.® Mr. Armey stated, “Washington has a spending problem,” and “[the
CARFA Act] aimstofind federal wastein asystematic fashion, guided by aclear and
uncontroversial set of principles, and eliminate it.” He also suggested that the
CARFA proposal could be broadened to include all discretionary spending.® Mr.
Armey cited aGAO report that, in view of several trends, concluded, “afundamental
review is needed to ensure relevant and sustainable government programs.”* In
addition, Mr. Armey compared the proposed CARFA Act favorably with BRAC.

CARFA, like BRAC, would take parochial politicsout of the budget processand
make members decidein an up or down vote whether they wanted to realign and
streamline the use of taxpayer's dollars going to duplicative, wasteful or
irrelevant agencies. In effect, you would ask members of Congress to take a
clear up or down vote on waste primarily benefitting other districts, effectively
turning the politics of pork upside down.*

Mr. Armey also testified about insulating the commission’s work from politics.

For the [BRAC-like] process to work, then, you must have professiona
information, professional data, and serious hard-working members of the
commission that will not allow politics to impinge on their thinking. And
Congress needsthe assurancethat it will not be political ... [T]he most important
thing you must have [in this legislation] is insulation from politics so that the
members will not be concerned about having political reprisals taken against
them, the need of a professional criteriaand professional judgment by a serious
hard-working commission that commands the respect of the members.*

Progressive Policy Institute Testimony

The hearing's final witness, Paul Weinstein Jr. of the Progressive Policy
Institute (PP1), testified that “ [t] he executive branch needs atop-to-bottom overhaul”

37 According to FreedomWorks websiteat [ http://www.freedomworks.org], the organi zation
has “a legal structure that includes a 501c¢(3) [organization, under the Internal Revenue
Code], a 501c(4), a 527, afederal [political action committee (PAC)], and various state
PACs,” and works for “lower taxes, less government, and more economic freedom.” For
moreon 501(c)(3) organi zations, see CRSReport RS21892, Application Processfor Seeking
501(c)(3) Tax-Exempt Satus, by Erika Lunder.

% Prepared statement of Richard K. Armey, Senate Subcommittee Hearing on CARFA, p.
52.

¥ Thecited report isU.S. General Accounting Office, Major Management Challenges and
ProgramRisks: A Gover nmentwide Per spective, GAO-03-95, Jan. 2003, p. 8. GAO’ sreport
went on to state that “[s]uch areassessment must include both mandatory and discretionary
spending and tax preferences, ... [and that] ... any reassessment of federal missions and
strategies should include an examination of the entire set of tools that the federal
government can use to address national objectives [including] direct spending, loans and
loan guarantees, tax expenditures, and regulations’ (pp. 8-9).

“0 Prepared statement of Richard K. Armey, Senate Subcommittee Hearing on CARFA, p.
52. Mr. Armey has sometimes been referred to as “father” of BRAC in acknowledgment
of his principal authorship of the base closure statute.

“! Testimony of Richard K. Armey, in Senate Subcommittee Hearing on CARFA, pp. 17-18.
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and that “[PPI] has long advocated creating a commission to reinvent government
and eliminate corporate welfare.”* Furthermore, Mr. Weinstein stated:

Our organization has long believed that the best way to achieve comprehensive
reform of the executive branch is to combine the commission function with a
mechanism to require Congress to vote on its recommendations. Senator
Brownback’s CARFA legidlation would provide for thistype of commission....
However, | believe ... S. 1668 needs to be modified in several key aspects.

Mr. Weinstein outlined four themes for modifying the legislation. First, under the
heading “ Bipartisanship,” he argued that the CARFA Act should follow the BRAC
model more closely by requiring the members to be appointed by the President by
and with the advice and consent of the Senate and composed of equal numbers of
Republicans and Democrats.*® Second, under the heading “ Expanded Scope,” Mr.
Weinstein recommended including all executive branch agencies, programs, and
“targeted tax incentives’ in the commission’s scope of review. Third, under the
heading “Multiple Rounds,” he recommended that the commission be allowed to
submit more than one round of recommendations, in order to provide the proposed
CARFA with “needed flexibility” in the face of complicated work, and to build
public support and increase the likelihood of success. Fourth and finally, under the
headline “Additional Criteria,” Mr. Weinstein recommended including additional
criteria for the commission to consider (in addition to the hill’s “duplicative,”
“wasteful or inefficient,” and “outdated, irrelevant, or failed” standards). These
criteria would include restructuring agencies into mission-focused departments,
simplifying programmatic regulations, eliminating corporate subsidies “that do not
serve the public interest,” and a direction to the commission to make no
recommendations that “it believes might negatively impact the health, safety, and
security of the American people.”

Potential Issues for Congress

With the foregoing context in mind, several issues and options may be of
interest to Congressif the CARFA legisl ation receives consideration during the 109"
Congress, or if Congress wishes to consider alternative approaches to reviewing

“2 Prepared statement of Paul Weinstein Jr., ibid., p. 54. According to PPI’'s website at
[http://www.ppionline.org], PPl “isaresearch and education institute that is a project of the
Third Way Foundation Inc., a nonprofit corporation organized under section 501(c)(3) of
the Internal Revenue Code,” whose “mission is to define and promote a new progressive
politics for Americain the 21% century.”

“ Mr. Weinstein cited the Defense Base Closure and Realignment Act of 1990 (P.L. 101-
510; 104 Stat. 1808) ashismodel. That legidlation stated that the President “ shoul d consult”
with the Speaker of the House of Representatives concerning the appointment of two
members, the majority leader of the Senate concerning two members, and each of the
minority leadersof the House of Representativesand the Senate, respectively, regarding one
member (for atotal of six consultations). The BRAC framework did not explicitly require
that the commi ssion be composed of equal numbers of Democrats and Republicans, but did
require Senate confirmation of all members.



CRS-17

executive branch operations and making improvements. For ease of presentation,
these items are grouped into three sections:

e potential issuesregarding areview commission;
e potential success factors for acommission; and
e potential alternatives or complements to areview commission.

Potential Issues Regarding a Review Commission

Congressandthe President have avariety of policy and procedural toolsthat can
help them assess government operations, organization, and performance. One such
tool that has been used occasionally by Congress has been the statutorily created
review commission. During the 20" century, Congress and the President established
anumber of review commissionsthat wereintended to promoteimproved efficiency,
effectiveness, and accountability in the executive branch. With varying emphases,
thesecommissionstypically reviewed executive branch organi zation, operations, and
management, aswell asassociated public policies. A detailed assessment of each of
these efforts is beyond the scope of this report.** However, characteristics of past
review commissions can highlight potentia points of contrast with the CARFA
legislation or other review commission proposals. In particular, this CRS report
often highlights some of the characteristics of two commissions — the Hoover
Commission (which operated from 1947 to 1949)* and the BRAC commissions
established under P.L. 101-510 (1991 to 1995).%

“In general, assessments of the results of these commissions have been mixed. For detailed
background and discussion, see CRS Report RL 31446, Reor gani zing the Executive Branch
inthe 20" Century: Landmark Commissions, by Ronald C. Moe; Peri E. Arnold, Making the
Managerial Presidency: Comprehensive Reorganization Planning 1905-1996, 2™ ed.
(Lawrence, KS: University Pressof Kansas, 1998); and Paul C. Light, The Tides of Reform:
Making Government Work, 1945-1995 (New Haven, CT: Y a e University Press, 1997). For
discussion of management reform fromalegidlative perspective, see CRSReport RL 32388,
General Management Laws: Major Themes and Management Policy Options, by Clinton
T. Brass; and David H. Rosenbloom, Building a Legidative-Centered Public
Administration: Congress and the Administrative Sate, 1946-1999 (Tuscaloosa, AL:
University of AlabamaPress, 2000). For adiscussion of partly related “ sunset” commission
proposals, which typically call for systematic evaluation and, in addition, an action-forcing
mechanism that carries the ultimate threat of program termination, see CRS Report
RL 31455, Federal Sunset Proposals; Developments in the 94" to 107" Congresses, by
VirginiaA. McMurtry.

“ P.L.80-162, 61 Stat. 246. Thiswasthe first of two Hoover Commissions. The second
Hoover Commission operated from 1953 to 1955. For more information, see CRS Report
RL 31446, Reor ganizing the Executive Branch inthe 20" Century: Landmark Commissions.

“6P.L. 101-510, 104 Stat. 1808. For more about the BRAC commissions, see CRS Report
97-305, Military Base Closures: A Historical Review from 1988 to 1995, by David E.
Lockwood and George Siehl. President Ronald Reagan’s Grace Commission, formally
known as the Private Sector Survey on Cost Control, was another prominent review
commission. However, it was not created by statute and involved Congress | ess than many
statutorily created commissions. For more information, see CRS Report RL31446,
Reorganizing the Executive Branch in the 20" Century: Landmark Commissions.
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Congress has many options to weigh if it chooses to consider a commission
proposal instead of, or along with, other aternatives. (Three aternatives or
complements are discussed later in this report.) The following subsections of this
report analyze six types of issues that Congress might consider in the context of a
commission. Asnoted earlier, they are:

the commission’s membership;

the scope of the commission’ s review and recommendations;
definitions of key terms;

standards and criteria for decision making;

expedited congressional consideration of the commission’s
recommendations; and

e transparency and participation.

Each subsection cites some of the potential implications, advantages, and
disadvantagesthat might accompany anumber of choicesthat Congress could make,
using the CARFA legidation’s provisions as a point of comparison.

Commission Membership. When considering the advantages and
disadvantages of a review commission proposal, severa topics relating to the
commission’s membership may be of interest to Members of Congress and
stakeholders. For the CARFA legidlation, these include how the membershipisto
be determined, coverage of the Federal Advisory Committee Act, and coverage of
conflict of interest laws. In addition, the breakdown of a CARFA commission’s
membership between federal and non-federal members would have significant
implications for the coverage of these laws and the commission’ s operations.

Appointment and Removal. One of the key parameters of a statutorily
created commission is how its membership isto be determined. Under the CARFA
legidlation, all 12 commission members would be appointed by the President, thus
giving the President considerableinfluence over the commission’ sviews, activities,
and recommendations. Proponentsmight view thisarrangement asgiving aPresident
necessary flexibility to exert influence over the commission’ sviews, while ensuring
Congress would still be able to reject the commission’ s recommendations. Critics,
however, might see this provision as giving too much legislative power to a
President, especially given the legislation’s provisions for expedited congressional
consideration (including a prohibition on Senate filibusters)*” and the legislation’s
potential policy implications for a large set of federal agencies and programs.
Another potential issue relates to the President’ sremoval power. If the President is
given statutory authority to appoint someoneto aparticul ar statutorily created office,
the appointee holds that office at the pleasure of the President (even for a specified
term of years) unless the statute expressly limits the President’s removal power, or
the nature of the duties given the officeholder is solely adjudicatory. Therefore,
unless “for cause” removal protection were added for CARFA members, the
President could remove members at will from the commission and appoint new

4" Exampl es of expedited consideration include committee discharge after 15 calendar days,
a 10-hour limitation for debate, and prohibition against amendment.
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members.”® Furthermore, if the presidency changed hands during the life of the
CARFA, the new President could remove the commission’s members and replace
them with appointees of his or her own. This removal power could make the
commission’ smembership, activities, and recommendationsresponsiveto the needs
of the President, but, on the other hand, could disrupt the commission’ sactivitiesand
be seen as undermining its independence.

Other prominent review commissions— for example, the Hoover Commission
and the BRA C commissions established under P.L. 101-510 — called for alternative
means of determining commissions' memberships. The Hoover Commission’s
statute, for example, required equal numbers of Democrats and Republicans and
“hybrid” appointment by both the President and Members of Congress. For some
observers, the Hoover Commission framework might be seen as advantageous,
because it could be viewed as more bipartisan. Under that framework, however,
congressionally appointed commission membersare appointed by majority Members
of each chamber, potentially without any involvement of minority Members. Onthe
other hand, criticsmight argue that amembership selected by both majority party and
minority party Members could prevent the commission from coming to consensus or
generating an integrated or consistent package of recommendations. The BRAC
commission approach to appointments, by contrast, requires Senate confirmation of
the President’s appointments as well as consultations with majority and minority
leadership in the House and Senate. Supporters of the BRA C approach might argue
that the approach lessens the appearance and likelihood of politicization of the
commission’s recommendations by giving Senators some ability to influence the
President’ snominations (or el sethe President might risk subsequent filibustersof the
nominations),* and holds the President’ s legislative power in check. Opponents of
this approach might maintain that it constrains the ability of the President to appoint
nomineesflexibly and, indirectly through these nominees, constrainsthe President’ s
ability under a CARFA Act to recommend his preferred policies to Congress.

FACA. The CARFA legidationissilent on whether the commission would be
considered an “advisory committee” that is covered by the Federal Advisory
Committee Act (FACA; 5U.S.C. Appendix 2; 86 Stat. 700).° If thelegislation were

“8 The long-established ruleisthat in the face of statutory silence, the President’ s power to
remove isincident to his power to appoint. See Carlucci v. Doe, 488 US 93, 99 (1988);
Myersv. US 272 US 52, 161 (1926); and Shurtleff v. US 189 US 311, 318 (1903).

9 See CRS Report RL 30360, Filibusters and Cloturein the Senate, by Richard S. Beth and
Stanley Bach, for discussion of filibusters and the role they have played since 1980 in
ensuring at |east aminimal degree of bipartisan acceptance. For additional context, seealso
CRS Report RL30850, Minority Rights and Senate Procedures, by Stanley Bach; CRS
Report RS20801, Cloture Attempts on Nominations, by Richard S. Beth; and CRS Report
RL 31948, Evolution of the Senate’ s Role in the Nomination and Confirmation Process: A
Brief History, by Betsy Palmer.

0 Statutes that create review commissions often contain language that expressly says
whether FACA shall, or shall not, apply to the commission. See, for example, Sec. 606 of
the legidation that established the National Commission on Terrorist Attacks Upon the
United States (commonly referred to asthe9/11 Commission; P.L. 107-306; 116 Stat. 2408,

(continued...)
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enacted, the issue of FACA coverage might have implications regarding the
commission’s membership, because FACA requires that an advisory committee’'s
membership be*“fairly balancedintermsof pointsof view represented” (Section 5(b)
of FACA). FACA definesacovered“ advisory committee” toincludeany committee
or similar group that is (1) established by statute or organization plan, (2) established
or utilized in the interest of obtaining advice or recommendations for the President
or one or more federal agencies, and (3) not composed wholly of full-time federal
officersor employees.® Becausethecommissionwould submit itsrecommendations
primarily to Congress (see Section 3(b) of S. 1668), not to the President or an agency,
it appears a CARFA might not fall within FACA’s definition of “advisory
committee” and therefore might not be covered by FACA. However, Section 3(f) of
the legidation calls for a “report,” containing the commission’s plan (with
recommendations) and proposed legislation, to be submitted to both the President
and Congress.> Therefore, unlessacourt wereto addressthisquestion, itisnot clear
whether the commission would be covered by FACA. Some observers might prefer
that a CARFA, if established, not be covered by FACA, in order to alow the
President to appoint members without the statutory obligation to appoint a
commission that is “fairly balanced” and therefore give him flexibility to appoint
members with the views, skills, and backgrounds he wishes. However, other
observersmight criticizethisapproach asonetoo easy to politicizeand instead prefer
that FACA cover the commission, in order to help ensure that a balance of viewsis
present during the commission’s work.

Conflict of Interest Laws and Regulations. If the CARFA Act is
reintroduced, conflict of interest matters might al so be of concernto some observers.
In general, certain government officials in the executive and legislative branches
must comply with conflict of interest laws and regulations (18 U.S.C. 88 202-209;
5 C.F.R. § 2635) relating to financial disclosure, disqualification (recusal), and

%0 (...continued)

at 2412), which stated that FACA shall not apply to the 9/11 Commission. For discussion
of FACA, see CRSReport RL 30260, Federal Advisory Committees: APrimer, by Stephanie
Smith, and CRS Report RL30795, General Management Laws. A Compendium, entry for
“Federal Advisory Committee Act” in section |.G. of the report, also by Stephanie Smith.

*1 Sec. 3 of FACA. For discussion, see Administrative Conference of the United States,
Federal Administrative Procedure Sourcebook, 2™ ed. (Washington: GPO, 1992), pp. 571-
575; Harry A. Hammitt, David L. Sobel, and Mark S. Zaid, eds,, Litigation Under the
Federal Open Government Laws 2002 (Washington: EPIC Publications, 2002), p. 362; and
Jeffrey S. Lubbers, A Guideto Federal Agency Rulemaking, 3" ed. (Chicago: American Bar
Association, 1998), pp. 125-127. If the CARFA were composed wholly of full-time federal
officers and employees, however, FACA would not cover the proposed commission.

2 This provision's inclusion of the President as a recipient of the commission’s
recommendations appears to be a matter of comity between the branches, because the
legislation appearsdesigned to provideinformation for congressional consideration and does
not task the President with any forma role in considering the commission’s
recommendations. That said, the legislation also does not prohibit the President’s
involvement informulating, influencing, or acting upon the commission’ srecommendations,
either directly by influencing commission members or indirectly through the President’s
appointment and removal powers.
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divestiture.® The CARFA legidation is silent with regard to the commission’s
location in the executive or legislative branches. The legidlation also does not say
directly whether non-federa CARFA members (i.e., those who are not officers or
employees of the federal government) would neverthel ess be considered officers or
employees of the federal government for purposes of conflict of interest laws. Even
so, based on the legislation’s provisions, it appears that non-federal commission
members would not be considered officers or employees of the federal government
for purposes of conflictsof interest. Non-federal membersof the commissionwould
not be compensated, Section 5(a) of the legisation makes explicit reference to some
CARFA members potentialy not being officers or employees of the federal
government, and Section 5(c)(3)(B) states that commission members would not be
federal employees under several provisions of Title 5, U.S. Code. It appears these
members would therefore not be subject to any federal conflict of interest laws or
regulations. However, if CARFA weredeemed an advisory committeeunder FACA,
or if commission members were deemed federal employees or “ special government
employees’ (SGEs), then the conflict of interest provisions would probably apply.>*

Even if the conflict of interest laws and regulations were deemed to not apply
to non-federal commission members, some observers might still raise conflict of
interest concerns. Previously, for example, President Ronald Reagan’ s Private Sector
Survey on Cost Control (popularly known asthe Grace Commission) was established
by executive order on June 30, 1982, as an advisory committee under FACA.>® The
commission’ sactivitieswere sometimescontroversial. Thecommissionwasfunded
and staffed by the private sector, with 161 presidentially appointed members of an
executive committee (mostly chief executive officers of corporations) and
approximately 2,000 staff over the commission’s life, who were loaned from their
companies and organizations.® Some Members of Congress and the public
expressed concerns about potential conflicts of interest, because some members of
the commission were assigned to review agencies that, in turn, regulated the
members companies.>” Similar concerns might again be voiced if a CARFA were

% See CRS Report RL31822, Entering the Executive Branch of Government: Potential
Conflicts of Interest with Previous Employments and Affiliations, by Jack Maskell. For
example, members of the 9/11 Commission were subject to financial disclosure
reguirements.

> For more information, see U.S. Office of Government Ethics, “Members of Federal
Advisory Committeesand the Conflict-of-Interest Statutes,” Memorandum from J. Jackson
Walter, Director, to Heads of Departmentsand Agenciesof the Executive Branch, Advisory
Opinion82x 22, July 9, 1982, availableat [ http://www.usoge.gov/pages/advisory_opinions/
19820pinions.html]; and U.S. Office of Government Ethics, “ SGEsand Representativeson
Federal Advisory Committees,” Memorandum from Marilyn L. Glynn, Acting Director, to
Designated Agency Ethics Officials, DO-04-022, July 19, 2004, available at [http://
www.usoge.gov/pages/dacograms/2004daeolist.html].

%5 Executive Order 12369, “ President’ s Private Sector Survey on Cost Control inthe Federal
Government,” 3 C.F.R. 1983 Comp., pp. 190-192.

% CRS Report RL 31446, Reor ganizing the Executive Branch inthe 20" Century, pp. 84-85.

" For example, see David Burnham, “Questions Rising Over U.S. Study and Role of
Company Executives,” New York Times, Sept. 28, 1982, p. A1l. See also U.S. Congress,
(continued...)
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established, becausethe President could appoint commission memberswith financial,
political, or other interests in making certain recommendations for Congress's
expedited consideration.

Implications of Composition of Federal and Non-Federal Members.
If the CARFA legidation were reintroduced and enacted, the composition of
commission members between federal and non-federal individuals would have
significant implications for the coverage of FACA and conflict of interest laws and,
possibly, for perceptionsof thecommission’ srecommendations. Following fromthe
preceding analysis, three scenarios present themselves:

o |f al CARFA memberswere federa (i.e., officers or employees of
the federal government), FACA would not cover the commission,
but commission members would be subject to conflict of interest
statutes and regulations.

o |f all CARFA memberswerenon-federal, FACA might or might not
cover the commission, and it appears the commissioners would not
be subject to conflict of interest laws and regulations.

¢ |faCARFA commission’smembershipweremixed betweenfederal
and non-federal members, FACA might or might not cover the
commission, and some members would be subject to conflict of
interest laws, while others apparently would not.

Each of the three scenarios would have implications for the operations of the
commission and also, perhaps, for how the commission’ s recommendations might
be perceived by Congress and the public. However, the specific perceptions would
likely differ depending on a particular observer’sviews about FACA, the conflict of
interest laws, other provisions of the CARFA legsilation (including its scope and
provisions for expedited congressional consideration), and potential alternative
approaches to the questions areview commission had been charged to help address.

Scope of Commission Review and Recommendations. Previous
review commissions have had varied scope, ranging fromnarrow (e.g., fortheBRAC
commissions, closureand realignment of military installations) to broad (e.g., for the
Hoover Commission, operations, organization, and policy of the entire executive
branch). If the CARFA legislation were reintroduced and enacted, the scope would

57 (....continued)

Senate Committee on Governmental Affairs, Oversight of the Implementation of the Grace
Commission Report, hearing, 99" Cong., 1% sess., May 9, 1985, S.Hrg. 99-159 (Washington:
GPO, 1995), pp. 81-82. More recently, President George W. Bush's first nominee for
chairman of the 9/11 Commission, former Secretary of State Henry A. Kissinger, resigned
from the 9/11 Commission after the Senate Ethics Committee said in a letter that the
commission’smembers must file financial disclosure reports. For press coverage, see Dan
Eggen, “Kissinger Quits Post As Head of 9/11 Panel; Withdrawal a Setback for White
House,” Washington Post, Dec. 14, 2002, p. Al. For the Senate Ethics Committee letter,
see [http://ethics.senate.gov/downl oads/pdffiles’wh121202.pdf]. According to the press
report, a senior Bush White House official said that “onerous disclosure demands by
Congress provide a ‘ disincentive for good people to serve in government.’”
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be executive branch agencies and programs, excluding DOD, entitlement programs,
and agencies that solely administer entitlement programs.

The CARFA-covered programs are typically referred to as “non-defense
discretionary” programs. In FY 2003, they constituted 19.5% of total federal outlays,
or $420.5 billion ($391.1 hillion in inflation-adjusted, FY2000 dollars).® The
corresponding actual figures for FY 2004 were 19.3% of total federal outlays, or
$441.4 billion ($401.3 billion in FY 2000 dollars); and estimates for FY 2005 were
18.8% of total federal outlays, or $466.4 billion ($412.2 billion in FY 2000 dollars).
According to the President’s FY 2006 budget proposal, non-defense discretionary
funding was estimated to decline to 15.5% of total outlays by FY 2010, or $469.5
billion ($363.9 billion in FY 2000 dollars, an 11.7% cut in funding compared to the
FY 2005 level). Accordingto Senate hearing testimony, the proposed CARFA Act’'s
scope was explicitly worded to address non-defense discretionary agencies and
programs* asareasonablefirst step.”* Werean eventua CARFA deemed successful
by Congress, Senator Brownback suggested future rounds could be authorized.

Potential advantages of an incremental approach — e.g., beginning with non-
defense discretionary programs— might be to make acommission’ sworkload more
manageable and to build the framework’ s credibility for potential future “rounds,”
as with the BRAC commissions. However, some testimony on the CARFA
legislation suggested that thelegislation’ sscope be expanded toincludeall executive
branch agenciesand programs, aswell as“targeted tax incentives,”*® which are often
called“tax expenditures.”® Whentax expendituresare expressed intermsthat allow

8 See U.S. Office of Management and Budget, Budget of the United States Government,
Fiscal Year 2006, Historical Tables (Washington: GPO, 2005), pp. 125-127. OMB
subsequently corrected constant dollar amountsinthe PDF version of thisvolume, available
a [http://www.whitehouse.gov/omb/budget/fy2006/pdf/hist.pdf]. For figures from the
Congressional Budget Office, seeU.S. Congressiona Budget Office, Budget and Economic
Outlook: Fiscal Years 2006-2015, Jan. 2005, Appendix F, p. 140. For adiscussion of non-
defensediscretionary spendinginthe context of thefederal government’ sbudget deficit, see
CRS Report RS21756, The Option of Freezing Non-defense Discretionary Spending to
Reduce the Budget Deficit, by Gregg Esenwein and Philip D. Winters.

% Prepared statement of Sen. Brownback, Senate Subcommittee Hearing on CARFA, p. 30.
The legislation presumably would alow the commission to consider eliminating or
realigning agencies and programs in areas concerning homeland security and (non-DOD)
intelligence agencies, which have been subjects of extensive legidative action in recent
years.

% Prepared statement of Paul Weinstein Jr., ibid., p. 55.

¢ Tax expenditures are generally defined as revenue losses (reductions in tax liabilities)
from preferential provisionsin tax laws. For an overview of the federal tax systems and
concepts including tax expenditures, see CRS Report RL 32808, Overview of the Federal
Tax System, by David L. Brumbaugh, Gregg A. Esenwein, and Jane G. Gravelle. For
analysis of federal tax expenditures, see U.S. Congress, Senate Committee on the Budget,
Tax Expenditures: Compendium of Background Material on Individual Provisions,
committee print, 108" Cong., 2™ sess., S.Prt. 108-54 (Washington: GPO, 2004). GAO has
supported increased scrutiny for federal tax expenditures. See U.S. General Accounting
Office, Tax Policy: Tax Expenditures Deserve More Scrutiny, GAO/GGD/AIMD-94-122,

(continued...)
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comparisonwithdirect federa outlays, tax expenditurestotal ed nearly 51% of federal
outlaysin FY2002.% A potential advantage of broadening the scopeto all agencies
and tax expenditures might be to assess public policies from a more holistic
perspective — regardless of whether policies are associated with annual versus
permanent appropriations, or direct federal outlays versus tax expenditures —
because diverse agencies and policy tools might be targeted at the same or similar
public policy problems. Inaddition, some observers might arguethat broadening the
commission’ sscopetoincludeall agenciesand tax expenditureswould be necessary
to avoid the appearance of partisanship.

Other options regarding areview commission’s scope might be of interest to
Congress. For example, if Congresswished to consider thelegidlation’ sscope, other
policy tools like loans, loan guarantees, tax laws, and regulations could also be
explicitly included under the legidlation’s definition of program, which, as
introduced, was defined as* any activity or function of an agency” (Section 3(a)(3)).
It is not clear that this definition of program would necessarily include these and
other policy instrumentsin the commission’s scope. Moreover, Section 3(d) of the
legidation contains provisions related to program assessments that are arguably
similar in structure and content to the Administration’s PART, an instrument that is
focused on evaluating the use of appropriated funds. Thus, to the extent that the
PART isseen asan essential or complementary tool for the CARFA, and possibly as
the “ systematic method for assessing the effectiveness and accountability of agency
programs’ that isrequired by the legislation’ s Section 3(d), a CARFA might tend to
concentrate on appropriated funds to the exclusion of other policy tools.

Definitions of Key Terms. The CARFA legidation usesanumber of special
terms when specifying the commission’s duties, specifically, when requiring the
commission to recommend realignment or elimination for agencies and programs
that aredeemedto be duplicative, wasteful, inefficient, outdated, irrel evant, or failed.
If the proposal were enacted, itsimplementation and ramificationswould likely turn
on these definitions. Some of these terms are defined by the CARFA legislation to
varying extents, and others are not defined. If the legidlation were reintroduced and
enacted as it appeared in the 108" Congress, the commission’s members and staff
would arguably need to define further and operationalize some of the terms.

& (...continued)
June 1994.

%2 For abreakout of tax expendituresby “budget function” and comparedinsizewith federal
outlaysinthesamefunctional areas, see CRSReport RS21710, Tax ExpendituresCompared
with Qutlays by Budget Function: Fact Sheet, by Nonna A. Noto. In the context of
budgetary accounting, the term function refersto categories of federal spending, organized
according to the purpose or mission of government (e.g., income security, energy, and
international affairs). The Congressional Budget and Impoundment Control Act of 1974
established the first statutory foundation for budget function classifications (see 2 U.S.C.
§632(a)(4) and 31 U.S.C. 8 1104(c)). For background on budget function classifications,
see CRS Report 98-280, Functional Categories of the Federal Budget, by Bill Heniff Jr.;
U.S. Genera Accounting Office, Budget Function Classifications: Origins, Trends, and
Implicationsfor Current Uses, GAO/AIMD-98-67, Feb. 1998; and U.S. General Accounting
Office, Federal Budget: Agency Obligations by Budget Function and Object Classification
for Fiscal Year 2003, GAO-04-834, June 2004.
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Alternatively, during the course of any consideration of the legislation, Congress
might elect to include more detailed definitions in the legislation or establish a
legiglative history demonstrating congressional intent. Each approach might bring
advantages and disadvantages. For example, defining the terms later would
obviously grant significant flexibility and discretion to the commission and allow
commission members to modify the definitions as they proceed with the
commission’s work. However, this discretion could also potentially open up the
commission’s actions to charges of bias in the absence of clear or consensus
definitions. In view of these tensions, definitions of key terms might be of interest
to Congress in consideration of the CARFA Act, if it were reintroduced.

Program. The CARFA legidation defines program as “any activity or
function of an agency.”® The term activity is not defined in the legidlation, but
according to Merriam-Webster’ s Collegiate Dictionary, is defined as “a pursuit in
which a person is active’” or “an organizational unit for performing a specific
function; also: itsfunction or duties.”® Thus, an activity can be what aperson or an
organization does or, aternatively, a distinct part of an organization. The term
function is used in several contextsin Title 5 of the U.S Code, the codification of
laws on government organization and employees. While Title 5 does not define
function, theimplementing regulationsfor transfer of functions(5U.S.C. §3503) and
reductionsinforce (5 U.S.C. § 3502) definetheterm as*“all or aclearly identifiable
segment of an agency’s mission (including all integral parts of that mission),
regardless of how it isperformed” (5 C.F.R. § 351.203). In sum, a CARFA would
have considerable discretion in identifying the “ programs’ it wished to evaluate.

OMB hasused primarily abudgetary perspectivefor defining specific programs
for purposes of the PART, an instrument used in the last two yearsin the President’ s
budget to evaluate the effectiveness of programs. Under the PART, programs have
generally been defined as they are presented in the President’ s budget proposals or
other budget documents. GAO hasnoted, however, that OM B’ sapproach sometimes
aggregated several separate programs, and at other times disaggregated programs, in
ways that were not always aligned with how agencies managed or organized
themselves. This practicein turn “contributed to the lack of available planning and
performanceinformation,” as observed by GAO.* GAO noted that the PART must
servethe needs of the President and OM B, but that the Government Performance and
Results Act (GPRA; 107 Stat. 285) presents a broader framework for strategic
planning and consultation with stakeholders, including Congress.® These tensions

8 GAO, OMB, and scholars have offered differing definitions of the term program.

 Merriam-Webster’ s Collegiate Dictionary, 11" ed. (Springfield, MA: Merriam-Webster,
Inc., 2003), p. 13.

% U.S. General Accounting Office, Performance Budgeting: Observations on the Use of
OMB’s Program Assessment Rating Tool for the Fiscal Year 2004 Budget, GAO-04-174,
Jan. 2004, p. 29.

% For an overview of GPRA, see CRS Report RL30795, General Management Laws. A
Compendium, entry for “ Government Performance and Results Act of 1993" in section11.B.
of the report, by Genevieve J. Knezo. A proposal for amending GPRA was reported

(continued...)
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raise the questions of how Members and committees of Congress could best be
served with regard to how programs should be defined, and who should define them.

Realignment. The CARFA legislation calls upon its commission members
to recommend certain programsand agenciesfor realignment, but doesnot definethe
term. The BRAC commission law, by contrast, provided a technical and applied
definition for the term realignment, in the context of deciding whether to close, cut
back, or reorganize military installations: “The term ‘realignment’ includes any
action which both reduces and rel ocates functions and civilian personnel positions
but does not include a reduction in force resulting from workload adjustments,
reduced personnel or funding levels, or skill imbalances.”®” Unless the term were
further defined by Congress, a CARFA would likely have flexibility to define the
term as it wishes. Some discussion may help shed light on possible definitions.
Merriam-Webster’ s Collegiate Dictionary definesrealign as“to reorganize or make
new groupings’® and align as “to bein or come into precise adjustment or correct
relative position.”®® Thus, the term’s common usage suggests an emphasis on
reorganization. This possible emphasisis arguably consistent with Representative
Tiahrt’ sdiscussion of the proposed CARFA Act, in hisremarks on the House floor,
which referred to the “elimination or the realignment of duplicative, wasteful, and
outdated functions” (italics added).” The emphasisisalso arguably consistent with
thelegidation’ sprovisionthat duplicative programsbe* consolidated or streamlined”
(Section 3(c)(1)), terms often used as synonymsfor restructuring and reorgani zation.

The organization design literature often indicates that an organization’'s
“structure” and “purpose” are complexly intertwined concepts when considering
“organizational architectures.””* Depending on an observer's perspective, these
concepts may arguably beintertwined to such an extent that the termsreorganization
or realignment can be construed to imply not only “moving organizational boxes,”
but also changing processes and perhaps even purpose. For example, if two similar,
but not identical, programs are proposed to be combined into one program, it is
possible that core elements of one or both programs might be changed. Thus, it is
possi bl ethat the proposed commission could definethetermrealignment asallowing
both organizational and policy changes,” consistent with the CARFA legislation’s

8 (...continued)

favorably from the House Committee on Government Reform in the 108™ Congress (H.R.
3826). For more information, see CRS Report RL32671, Federal Program Performance
Review: Some Recent Developments, by Virginia A. McMurtry.

¢ P.L. 101-510, Sec. 2910, “Definitions’ (104 Stat. 1485, at 1819).
& Merriam-Webster’s Collegiate Dictionary, p. 1036.
® bid., p. 3L.

" Rep. Todd Tiahrt, “Yes, We Are Better Off Now Than We Were Four Years Ago,”
remarks in the House, Congressional Record, p. H3534.

" For example, see David A. Nadler and Michael L. Tushman, Competing by Design (New
Y ork: Oxford University Press, 1997), pp. 7-10.

2 The record of “reorganization commissions” from the last century illustrates how
(continued...)
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directions to recommend the realignment of programs, and corresponding policies,
that are judged duplicative, wasteful, or inefficient.

Other Terms to Describe Certain Programs. Section 3(c) of the CARFA
legislation enumerates a number of descriptive terms that a commission would be
required to useinitswork and would potentially need to definefurther. Specifically,
under the legislation, a commission would be required to recommend programs or
agencies that fall under these definitions to be realigned or eliminated.

Duplicative. Section 3(c)(1) of the CARFA legidation would require a
CARFA to recommend that duplicative agencies and programs be realigned. The
definition of duplicative is operationalized in this way: “[i]f 2 or more agencies or
programs are performing the same essential function and the function can be
consolidated or streamlined into a single agency or program.” How would a
commission interpret this term? The term has a long history. Concerns about
“overlap” and* duplication” infederal government programswere expressed asearly
as 1920, when Congress established a Joint Committee on Reorganization.” Similar
concerns were echoed in the late 1940s, when the legidation enacting the Hoover
Commission was being considered. The Hoover Commission’s concluding report
prominently remarked on “the wastes of overlapping and duplication.”” More
recently, other terms, in addition to duplicative and overlapping, have been used to
describe several agencies or programs engaging in activitiesthat some observers see
assimilar or related. These termsinclude crosscutting, fragmented, and redundant.
GAOQO ' sanalysis of mission fragmentation and program overlap in federal agencies,
for example, provides the analytical foundation for much of the current discourse
regarding federal programs that appear to do similar or related things.” An
underlying framework that GA O used for making these categorizationsisthefedera
government’ sset of budget function classifications, which, asnoted previoudly, refer
to broad categories of federal spending, organized according to the purpose or
mission of government (e.g., defense, income security, and law enforcement).”
However, GAO offered the following caveat with regard to the term duplication:

2 (...continued)

organizational structure and policy have been often intertwined. See, for example, CRS
Report RL31446, Reorganizing the Executive Branch in the 20" Century: Landmark
Commissions; and Peri E. Arnold, Making the Managerial Presidency: Comprehensive
Reorganization Planning 1905-1996.

840 Stat. 1083, Dec. 29, 1920. For discussion, see CRS Report RL 31446, Reorganizing
the Executive Branch in the 20" Century: Landmark Commissions.

" U.S. Commission on Organization of the Executive Branch of the Government,
Concluding Report, vol. 5 (Washington: GPO, 1949), p. 27.

> See U.S. General Accounting Office, Managing for Results: Barriers to Interagency
Coordination, GAO/GGD-00-106, Mar. 2000; and U.S. General Accounting Office,
Managing for Results: Using the Results Act to Address Mission Fragmentation and
Program Overlap, GAO/AIMD-97-146, Aug. 1997.

6 For background on budget function classifications, see CRS Report 98-280, Functional
Categories of the Federal Budget, by Bill Heniff Jr.; and U.S. General Accounting Office,
Budget Function Classifications: Origins, Trends, and Implications for Current Uses,
GAO/AIMD-98-67.
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Although [the budget function classification] system can indicate broad
categories of fragmentation and overlap, it doesnot directly address the issue of
program duplication. While mission fragmentation and program overlap are
relatively straightforwardtoidentify, determiningwhether overlapping programs
are actually duplicative requires an analysis of target populations, specific
program goals, and the means used to achieve them.”

Furthermore, when appearing beforethe House Committee on Government Reform’ s
Subcommittee on Government Efficiency and Financial Management, aformer OMB
career official testified that making such assessmentsinvolves several subtleties. He
stated that, while some programs might be “in competition with one another” (i.e,
duplicative), it is also possible that similar programs might use different methods,
serve different populations, or even be complementary to each other.”™

Wasteful, Inefficient, Outdated, Irrelevant, or Failed. The other termsin
Section 3(c) of the CARFA legidation have less complex histories, but also might
be more difficult to define in ways that would achieve consensus among varied
stakeholders and observers. Section 3(c)(2) defines wasteful and inefficient in three
possible ways, requiring the proposed commission to “recommend the realignment
or elimination of any agency or program that has wasted Federal funds by — (A)
egregious spending; (B) mismanagement of resources and personnel; or (C) use of
such funds for personal benefit or the benefit of aspecial interest group.” Similarly,
Section 3(c)(3) would require the proposed commission to “recommend the
elimination of any agency or program that — (A) hascompl eted itsintended purpose;
(B) has become irrelevant; or (C) has failed to meet its objectives.”

How would the commission define “egregious’ spending, or determine the
threshold for what constitutes * mismanagement” of resources and personnel? What
isa“special” interest group? How isthat different from other interest groupsthat are
not “special?’ What constitutesan outdated, irrelevant, or failed program or agency?
Thelegidative history behind the CARFA legisl ation doesnot appear to answer these
guestions, and the answers would likely need to be supplied by Congress or the
commission’s presidential appointees. Advocates of these provisions might argue
that it is proper to give the commission flexibility to define these terms, and that in
any case their recommendations, packaged as an implementation bill, would still be
subject to an up-or-down vote by Congress. However, critics might argue that the
terms are inherently subjective, and that the legislation’s expedited procedures for
congressional consideration (discussed and anal yzed further, below) would not allow
sufficient scrutiny of a commission’s recommendations and implementation bill.

If acommission were to craft definitions for these terms, it is possible that the
commission would create and use standards for making some of these decisions, as
discussed in the following section.

7 U.S. General Accounting Office, Managing for Results. Barriers to Interagency
Coordination, p. 3.

8 Testimony of Jonathan D. Breul in U.S. Congress, House Committee on Government
Reform, Subcommittee on Government Efficiency and Financial Management, Should We
PART WaysWith GPRA: A Look at Performance Budgeting and Program Review, hearing,
108" Cong., 2™ sess., Feb. 4, 2004 (Washington: GPO, 2004), pp. 63-64.
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Standards and Criteria for Decision Making. The subject of decision
making standards arose during the hearing for S. 1668, with Senator Voinovich
discussing aneed to establish non-biased criteriafor recommending the elimination
of programs.” Former Majority Leader Armey also testified that politics should not
beallowed tointrudein such aprocess. OMB Deputy Director for Management Clay
Johnson 11 testified that acommission should use the Bush Administration' SPART
to help make its determinations. Section 3(d) of the CARFA legidation, which
would require “systematic assessment of programs’ by the President and the
commission’s consideration of these assessments, contains a framework of
provisionsthat is arguably similar in structure and contents to the Administration’s
PART.%®

If Congress chose to evaluate the CARFA legislation, were it introduced,
Congress would have precedent for paying close attention to a commission’s
standards and criteria for making recommendations. In the BRAC statute, for
example, the Secretary of Defense was required to articulate and publish in the
Federal Register the proposed criteria for base closures, with an opportunity for
public comment (104 Stat. 1810-1811; Section 2903(b)).** In addition, should
Congresswish to explorethetopic of standards, three perspectivesfrom the program
evaluation and social science literatures might be helpful in assessing standards that
could be used by an eventual CARFA: the concepts of validity, reliability, and
objectivity.®> In program evaluation and social science research, validity has been
defined as “the extent to which any measuring instrument measures what it is
intended to measure.”® Another term, reliability, has been described as“therelative
amount of random inconsistency or unsystematic fluctuation of individual responses
on ameasure,” that is, the extent to which severa attempts at measuring something
are consistent (e.g., by severa human judges or severa uses of the same
instrument).® Finally, theterm objectivity hasbeen defined as“whether [an] inquiry

" For media coverage, see Amelia Gruber, “OMB Backs Congressional Effort to Review
Programs,” GovExec.com, May 7, 2004.

8 As noted earlier in this report, bills nearly identical to S. 1668/H.R. 3213 (108™ Cong.)
were introduced in the summer of 2002 in the 107" Congress (S. 2488/H.R. 5090) by the
same sponsors, beforeissuance of the Bush Administration’ sPART. Theprevioushillsdid
not include the language on “ systematic assessment of programs’ (Sec. 3(d)).

8 For discussion, see CRSReport 97-305, Military Base Closures: AHistorical Reviewfrom
1988 to 1995.

8 These concepts are discussed in more detail in CRS Report RL32663, The Bush
Administration’ sProgramAssessment Rating Tool (PART), inthesectionentitled Potential
Criteriafor Evaluating the PART or Other Program Evaluations.”

8 See Edward G. Carmines and James Woods, “Validity,” in Michael S. Lewis-Beck, Alan
Bryman, and Tim Futing Liao, eds., The SAGE Encyclopedia of Social Science Research
Methods, vol. 3 (Thousand Oaks, CA: SAGE Publications, 2004), p. 1171. The authors
elaborate: “Thus, the measuring instrument itself is not validated, but the measuring
instrument [is validated] in relation to the purpose for which it is being used.”

8 See Peter Y. Chenand Autumn D. Krauss, “Reliability,” inMichael S. Lewis-Beck, Alan
Bryman, and Tim Futing Liao, eds., The SAGE Encyclopedia of Social Science Research
(continued...)
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ispursued in away that maximizes the chances that the conclusions reached will be
true.”® The opposite concept is subjectivity, suggesting, in turn, concepts of bias,
prejudice, or unfairness. Thus, making ajudgment about the objectivity of atest or
researcher “involvesjudging acourseof inquiry, or aninquirer, against somerational
standard of how an inquiry ought to have been pursued in order to maximize the
chances of producing true findings’ (emphasisin original).®

A framework similar to the validity/reliability/objectivity trio of concepts, as
summarized above, was used to assess the BRAC commission’s standards for
decision making. Specifically, in the context of the 1995 BRAC commission’s
consideration of U.S. Army bases, an independent anaysis by the RAND
Corporation identified 10 “criteria [that] should characterize an effective BRAC
process.”® The first criterion used by RAND focused on the reliability of the
assessment process, the second criterion focused on objectivity; and the remaining
eight criteria arguably focused on several dimensions of validity.

With regard to the CARFA legislation, a commission would need to make
numerous determinations for non-defense discretionary programs in the executive
branch (whether a program is duplicative, wasteful, etc.). How should one validly,
reliably, and objectively determine a program is irrelevant, for example? Genera
consensus among stakeholders and researchers might exist on how to make these
determinations for some “programs,” as the commission elects to define the term
program. But consensus might belackingfor other programs. Should Congresswish
to explore these issues, Congress could ask if the CARFA legidlation’ s assessments
might be completed validly, reliably, and objectively — including by the
Administration’ sPART, aninstrument which hasbeen lauded by someobserversand
the subject of criticism among others.®® To the extent that the PART is seen as an
essential or complementary tool for a CARFA (and probably as the “systematic
method” required by the legislation’s Section 3(d)), perspectives on the PART may
help highlight or clarify issues for Congress should it consider a reintroduced
CARFA Act.

8 (...continued)
Methods, vol. 3, p. 952, and Michael Scriven, Evaluation Thesaurus, 4" ed. (Newbury Park,
CA: SAGE Publications, 1991), p. 309.

& For more information and criticisms of the concept, see Martyn Hammersley,
“Objectivity,” in Michael S. Lewis-Beck, Alan Bryman, and Tim Futing Liao, eds., The
SAGE Encyclopedia of Social Science Research Methods, vol. 2, pp. 750-751.

& |bid., p. 750. Thus, analysts often ask whether a given instrument can be improved (i.e.,
whether the instrument’s chances of reaching valid and reliable findings have been
maximized). An implication of these termsis that it is possible for an instrument to be
objective, but not avalid measure of what it isintended to measure.

8 SeeWilliam M. Hix, Taking Stock of the Army’ s Base Realignment and Closure Selection
Process(SantaMonica, CA: RAND, 2001), pp. xv-xvii. TheRAND Corporationisapublic
nonprofit 501(c)(3) corporation whose mission is to “help improve policy and
decisionmaking through research and analysis’ ([http://www.rand.org/about/history]).

8 For analysis of the PART along these dimensions, see CRS Report RL 32663, The Bush
Administration’s Program Assessment Rating Tool (PART).
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Expedited Congressional Consideration. A distinctive feature of the
CARFA legidlation isits provision for expedited consideration by Congress of the
commission’s recommendations, packaged together in an implementation bill.*
Depending on an observer’ soutl ook, thesearrangementscoul d be considered to offer
distinct advantages or disadvantages. For example, possible advantagesinclude the
assurance that Congress would actually consider the work of the commission, less
ability for Membersto engagein“logrolling” (votetrading) that could underminethe
commission’s recommendations, and the prevention of potential filibusters in the
Senate. Possible disadvantages, however, include less ability to engage in the
compromises that are necessary for a democratic system to function, diminished
power for minority groups in the Senate, and a movement away from the rights and
prerogatives of individual Senators to engage in extended debate unless an
extraordinary majority votes to invoke cloture. The advantages and disadvantages
relating to logrolling and constraint on Members of the Senate are discussed below.

Logrolling and the CARFA Legislation. When the BRAC commission
legislation was being considered in 1990, there was a broad consensus that the
number and extent of military installations needed to be reduced in order to save
funds.* Supportersof the BRAC processargued that parochial politics prevented the
closure of bases which they believed were no longer needed. Critics countered that
it was Congress' s responsibility to make these determinations, not acommission’s,
and that presidential administrations had in the past used base closing decisions for
political purposes. In addition, there were many concerns about how these military
installations were to be chosen. If the commission’s recommendations could be
amended during the legidative process, Members of Congress could face strong
incentives to exclude some or all installations from the list, perhaps via bartering
votes on base closures with votes on other seemingly unrelated matters. If this
happened to alarge extent, then the primary reason for pursuing the BRAC process,
saving funds, might be undermined. Thus, one justification for creating the BRAC
commission framework wasthat it would prevent, or at least limit, votetrading, also
known as “logrolling.”® Under the BRAC framework, when the commission’s

8 |f Congress chose to enact the CARFA proposa, it is possible that Congress's
involvement with the commission would begin long before consideration of the actual
implementation bill. For example, thecommission might engagein multi-party negotiations
with the President, Congress, and other entitiesor interest groups before submittingitsfinal
implementation bill. For an overview of expedited legidlative procedures, see CRS Report
RS20234, Expedited or “Fast Track” Legidative Procedures. For a more detailed
discussion, see CRS Report 98-888, “Fast Track” or Expedited Procedures: Their
Purposes, Elements, and Implications.

% For more discussion, see CRS Report 97-305, Military Base Closures: A Historical
Review from 1988 to 1995.

% See discussion in Ronald G. Shaiko, “Logrolling,” in Donald C. Bacon, Roger H.
Davidson, and Morton Keller, eds., The Encyclopedia of the United States Congress (New
York: Simon & Schuster, 1995), pp. 1314-1315. Shaiko defineslogrolling as

a means of organizing legidative majorities by coupling similar or, at times,

disparate legislative initiatives that separately would have difficulty passing a

various stages of the legislative process, but combined, would garner support of
(continued...)
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recommendationsreached Congress, Congresswould bealowed only an up-or-down
vote on aresolution disapproving the package in its entirety, with no amendments.
If no such resolution were passed within 45 days, the recommendations would then
be automatically implemented. Members of Congress would not be able to make
dedls to exclude installations from the list of facilities to be realigned or closed,
which would preserve the integrity of the origina list and its corresponding
(projected) budget savings, as recommended by the commission and transmitted by
the President. These provisions, together with additional ones to help insulate the
processfrom political manipulation by presidential administrationsand makeit open
to the public, became what were considered key attributes of the BRAC statute.*

Concernsabout logrolling were expressed by the House sponsor of the proposed
CARFA Act, Representative Tiahrt:

CARFA isbased on a process with an established record of successful program
elimination and prioritizing of spending. The Base Realignment and Closure
Commission, or BRAC asit is called, is similar only [in how] it deals strictly
with military bases, whereas H.R. 3213 will establish a commission to conduct
acomprehensive review of Federal agencies and programs and recommend the
elimination or the realignment of duplicative, wasteful, and outdated functions.

CARFA providesfor adisciplined spending review processfor nondefense,
nonentitlement programs. Congresswill ssmply have to vote up or down on the
commission’ s recommendations in their entirety. The congressional logrolling
that normally bogs down the process will be short-circuited. In this way, real
reform can emerge and the deficit and debt program can be brought under
control.*

According to public choice theory,* logrolling can improve or degrade societal
welfare depending on the specifics of the situation, including how strongly different

% (...continued)
amajority of numbers, either at the committee level or when abill reaches the
floor for avote of al members.

% For a discussion of the BRAC commissions in the context of political science theories
regarding delegation of legidative power, see David Epstein and Sharyn O'Halloran,
Delegating Powers: A Transaction Cost Politics Approach to Policy Making Under
Separate Powers (Cambridge, UK: Cambridge University Press, 1999), pp. 1-4, 9.

% Rep. Todd Tiahrt, “Yes, We Are Better Off Now Than We Were Four Years Ago,”
remarksintheHouse, Congressional Record, pp. H3533-H3534. Theproposed CARFA Act
was notably different from BRAC in its provision for a vote on approval for the
commission’ s recommendations, rather than the BRAC legislation’ s vote on disapproval.

% Public choice theory has been defined as “the economic study of nonmarket decision
making, or ssimply the application of economics to political science.” See Dennis C.
Mueller, Public Choice Il (New York: Cambridge University Press, 2003), p. 1. An
alternative name for public choice theory is “political economy.” See Harvey S. Rosen,
Public Finance, p. 112. For aviewpoint on how economics has affected political science,
seeGary J. Miller, “The Impact of Economics on Contemporary Political Science,” Journal
of Economic Literature, vol. 35, no. 3 (Sept. 1997), pp. 1173-1204.
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individuals value several issues and how valueisto be measured.” Which of these
two approaches— votetrading versusno votetrading— isbetter inagiven situation
isopen to interpretation and debate. According to one textbook,

[v]ote trading is controversial. Its proponents argue that trading votes leads to
efficient provision of public goods, just astrading commodities|eadsto efficient
provision of private goods. Proponents also emphasize the potential for
revealing the intensity of preferences and establishing a stable equilibrium.
Moreover, the compromises implicit in vote trading are necessary for a
democratic system to function.... On the other hand, opponents of logrolling
stressthat it islikely to result in special-interest gains not sufficient to outweigh
general losses. Large amounts of waste can be incurred.*

In sum, different stakeholders may have different views on how the CARFA
legislation’s no-amendment provisions would affect logrolling. Moreover, theory
alone does not indicate whether logrolling (or the absence thereof) would have
beneficial or adverse consequences for society as awhole.

Three issues that Congress might consider, in light of this discussion, are (1)
whether legidation based partially on the BRAC model, which targeted military
bases for realignment and closure based on widespread consensus, would be
appropriate for the case of reviewing non-defense discretionary agencies for
realignment or elimination, whenwidespread consensus might or might not exist and
when the commission’s membership would not require Senate confirmation; (2)
whether vote trading, or the lack thereof, in considering a proposed CARFA Act
would be likely to improve societal welfare; and (3) whether Members believe the
proposal would be afully legitimate exercise of legislative power, an abdication of
that power, or something in between.

% For illustrations of these scenarios, which use cost-benefit analysis, see Harvey S. Rosen,
Public Finance, pp. 119-121. Under cost-benefit analysis, a person seeks to estimate: (a)
the costsand benefits of an option for different actors (typically by denominating both costs
and benefitsindollar terms); (b) thedistribution of benefitsand costsamongindividualsand
groups; and (c) whether the total benefits for society outweigh the total costs (resulting in
acomputation of “net benefits,” which can be positive or negative). Inany policy decision,
therewill typically be“winners’ (those who have positive net benefits) and “losers” (those
who have negative net benefits). Many economists are uncomfortable with cost-benefit
analysis, if it computes overall net benefits for an option without taking account of
distributional concerns among these winners and losers, particularly if the the analysisis
used to justify decisions without making compensating side paymentsto any losers. (See,
for example, Edward M. Gramlich, A Guide to Benefit-Cost Analysis, 2" ed. (Englewood
Cliffs, NJ. Prentice Hall, 1990), pp. 30-33; and Paul A. Samuelson and William D.
Nordhaus, Microeconomics, 15" ed. (New York: McGraw-Hill, 1995), p. 76.) In such a
case, economists argue that cost-benefit analysis is equivalent to making interpersonal
comparisons of the “utility” (satisfaction), denominated in dollars, that stakeholders get
from an option. According to microeconomic theory, when interpersonal utility
comparisons are made without these side payments, it becomes difficult or impossible to
know if an option would actually make society better off.

% Harvey S. Rosen, Public Finance, p. 121.
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Constraint on Potential Filibusters in the Senate. Section 7 of the
CARFA legidation would provide for expedited congressional consideration of the
commission’ s implementation bill, “as an exercise of the rulemaking power of the
Senate and House of Representatives.”*” In the Senate, this provision would prohibit
amendmentsand almost all procedural delays, unlessamajority of the Senate did not
wish to vote on or pass the commission’s implementation bill. Thus, in contrast to
customary Senate procedures, which giveindividual Senators considerable power to
influence or delay the Senate’ s business, Senatorswould lose the ability to filibuster
theimplementation bill, if any wished to prevent it from coming to avote.®® Inother
words, for purposes of considering the implementation bill, a proposed CARFA
Act’ s expedited procedures could diminish the power of minorities in the Senate.*
Proponents might argue that the legislation’ s expedited procedure provisionswould
make Senate consideration of the commission’ s recommendations more responsive
to majority ruleand speed consideration of the proposal. Opponents of thisapproach
might maintain that it takes power away from minority groupsin the Senate and de-
emphasizesthe rights and prerogatives of individual Senatorsto engage in extended
debate unless an extraordinary majority votes to invoke cloture.

If one or more Senators wished to modify the rules contained in the CARFA
legidlation (i.e., if the CARFA Act werereintroduced and enacted), the Senate could
chooseto do so by making changesto theexpedited consideration provisions.'® This
could bedonein several ways. For example, the Senate could change the expedited
procedures by unanimous consent. If a Senator objected to the unanimous consent
request to change the expedited procedures, a super-magjority of three-fifths of all
Senators chosen and sworn (normally 60 votes) would be needed to invoke cloture
and alow the Senate to vote on the proposed changes to the expedited procedures,
by statute or standing order. And finally, invoking cloture to vote on an amendment
to the Senate's standing rules would require a super-majority of two-thirds of all
Senators present and voting (up to 67 votes). In the House of Representatives, by
contrast, making changes to the CARFA procedural rules would require only a
simple mgjority vote on the adoption of a special rule, something a majority could
achieveeasily. Inessence, then, whilethe expedited procedureswould apply equally
to both chambers, in effect they would be considerably morerestrictive onthe Senate
than on the House.

Transparency and Participation. Another topic that Congress could
choose to consider isthe transparency with which the CARFA would be required to

 Article |, Section 5 of the Constitution provides that “Each House may determine the
Rules of its Proceedings.”

% For moreinformation about filibusters, see CRSReport RL30360, Filibustersand Cloture
in the Senate.

% For more on minority rightsinthe Senate, see CRS Report RL30850, Minority Rightsand
Senate Procedures.

100 Section 7(e) of the CARFA legidation notes that the House and Senate would still be
ableto changetheir rules, including therules set out in the CARFA legidation, at any time,
in“full recognition of the congtitutional right of either House to change the rules (so far as
relating to the procedure of that House).”
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operate and related issues of public participation. Past review commissions have
worked under awide range of requirements to open their work to public visibility,
participation, and occasional accompanying scrutiny. The BRAC commissions, for
example, operated under the explicit requirement that “[€]ach meeting of the
Commission, other than meetingsin which classified information isto be discussed,
shall be open to the public” (Section 2902(e)(2)(A)). In addition, the BRAC statute
specified that “[a]ll the proceedings, information, and deliberations of the
Commission shall be open, upon request” to the chairmen and ranking members of
several congressional committees and subcommittees (Section 2902(e)(2)(B)). By
contrast, the Hoover Commission’ s authorizing statute was silent on the subject of
transparency and participation. (The Hoover Commission predated the enactment of
FACA, which setsout requirements governing public accessto meetings and records
aswell as public participation, and other “open government” laws.) A more recent
review commission, the 9/11 Commission, was explicitly excluded from FACA’s
requirements and required to hold public hearings “to the extent appropriate.”***

Asdiscussed previoudly inthisreport, it isunclear whether aCARFA would be
covered by FACA or affected by itsrequirements (e.g., advisory committee meetings
are presumptively opentothe public). A CARFA would also probably not be subject
to the Government in the Sunshine Act (90 Stat. 1241).1 This law requires
collegially headed federal executive agencies whose members are appointed by the
President with the advice and consent of the Senate to hold certain meetings in
public. The CARFA legidationissilent with regard to the commission’slocationin
the executiveor another branch, but if thelegidlation were enacted, thecommission’s
members would not be Senate-confirmed.

Finally, the CARFA legidation is silent with regard to whether the proposed
commission would be subject to the Freedom of Information Act (FOIA; 5 U.S.C.
8 552). FOIA’s definition of “agency” (5 U.S.C. § 552(f)) includes executive
departments, military departments, government corporations, government controlled
corporations, independent regulatory agencies, or any “other establishment in the
executive branch of the Government (including the Executive Office of the
President).” However, if the commission were deemed strictly advisory in nature,
it would not be covered by FOIA. If Congress chose to enact such legislation, and
in the event that the commission were considered an establishment in the executive
branch, FOIA would likely be held to cover the commission (based on the fact that,
under Section 4 of the legidlation, the CARFA would have investigatory powers), if
a court were to address this question. In Energy Research Foundation v. Defense
Nuclear Facilities Safety Board, 917 F.2nd 581 (D.C. Cir. 1990), the court held that
the board (which was responsible for reviewing, evaluating, investigating, and
making recommendations to the Department of Energy regarding standards and

101 The 9/11 Commission, a hybrid commission with members appointed by the President
and by Congress, was al so explicitly bipartisan in its composition.

192 Eor moreinformati on on the Government in the Sunshine Act, see CRS Report RL 30795,
General Management Laws. A Compendium, entry for “ Government in the Sunshine Act”
in section I.H. of the report, by Henry B. Hogue.
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safety issues pertaining to nuclear facilities of the department) was subject to FOIA,
basing its decision on the fact that the board had investigatory powers.'®

In sum, therefore, it isnot clear the extent to which a CARFA would be ableto
conduct itswork outside public and congressional view (e.g., convenemeetings, hold
hearings, and formulate recommendations), if it chose to pursue that course. Some
might see advantages associated with an approach that kept the commission’s
activities largely outside public or congressional view. For example, supporters
might maintain that, by limiting public involvement, a CARFA would avoid public
or interest group pressure as it weighed individua and difficult policy
recommendations, issue by issue. From the perspective of supporters, this could
potentially helpaCARFA’ srecommendationsto beformulated, seen, and considered
as acohesive package. Furthermore, because the commission would be advisory, a
CARFA’s recommendations still would have to be considered by Congress (albeit
under expedited procedures) and signed by the President before any
recommendations became law.

However, some disadvantages could also be associated with an approach that
other observers might see as lacking transparency and participation. For example,
the commission’ srecommendations might lose credibility if observerswere not sure
who was involved, both inside and outside of government, in formulating them. In
addition, criticsmight arguethat thelegislation’ sexpedited congressional procedures
would not allow for (a) enough time or public participation to consider what could
be large changes to a large subset of federal programs; or for (b) enough
congressional and publicinput through mechanismslike GPRA, which wasarguably
enacted to address many issues of federal management and performance, including
those that would be addressed by a CARFA, if it were established.'*®

Potential Success Factors for a Commission

When evaluating proposals to establish major reorganization or review
commissions, Congressmight also consider the* successfactors’ that observershave
identified asimportant inputsto successful commissions. Onescholar proposed four
“propositions’ for an effective commission that, if ignored, he argued could make
“success’ with a commission more difficult to attain:

103 Ener gy Research Foundation v. Defense Nuclear Facilities Safety Board, 917 F.2nd 581
(D.C. Cir. 1990), at 584-585. For discussion, see James T. O’ Reilly, Federal Information
Disclosure, 3 ed. (St. Paul, MN: West Group, 2000), pp. 57-61; and Harry A. Hammitt,
David L. Sobel, and Mark S. Zaid, eds,, Litigation Under the Federal Open Government
Laws 2002, pp. 200-203. For more information on FOIA, see CRS Report RL30795,
General Management Laws: A Compendium, entry for “Freedom of Information Act” in
section I.E. of the report, by Harold C. Relyea.

104 GPRA requires agencies to articulate strategic plans, annual plans, and measures of
performance, and was explicitly intended to open up the processes of debate and decision
making to the public, interest groups, and Congress through required consultations with
Congress and solicitation of viewsfrom “those entities potentially affected by or interested
in” these matters, with regard to agency strategic plans (5 U.S.C. § 306(d)).
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1. A focused and limited mandate for acommission ... ismore likely to provide
useful results than a commission with a broad, unstructured mandate with
substantial policy implications.

2. A commission should have ties with central managerial agencies in the
executive branch and with committeeswith general management responsibilities
in Congress. Others besides the commission must have astake in the success of
the exercise.

3. Commissions should be cognizant of the distinctive legal character of
governmental organization and activities. Included in any commission review
should be a review, with recommendations, of the general management laws
pertinent to the mandate of the commission.

4. There should be some consensus in advance among commission members
regarding the organizational principles to be applied in their review and
recommendations. Commissions do not tend to be effective vehicles for
generating consensus if none previously existed.'®

GAO aso weighed in with “lessons’ regarding “successful government
restructurings’:

The lesson of the two Hoover Commissions is clear: If plans to reorganize
government are to move from recommendation to reality, creating a consensus
for them is essential to the task. In thisregard, both the process employed and
the players involved in making any specific reorganization proposals are of
critical importance. The success of the first Hoover Commission can betied to
the involvement and commitment of both the Congress and the President. Both
the legidative branch and executive branches agreed to the goals. .... A
distinction also needs to be made between policy choices and operational
choices. Relatively straightforward reorganization proposals that focus on
operational issues appear to have met with greater success than those that
addressed more complex policy issues.'®

Different observers will have different opinions about whether success factors such
astheserelate to specific commission proposals. A noteworthy point of comparison
with these prescriptions may be experience with the 9/11 Commission. The 9/11
Commission was established only after extended negotiation among Members of
Congress and the President regarding its scope, powers, etc., and was tasked in its
authorizing statute with making not only operational recommendations, but also
policy recommendations: “[t]he purposes of the Commission are to — ... (5)
investigate and report to the President and Congressonitsfindings, conclusions, and
recommendations for corrective measures that can be taken to prevent acts of
terrorism” (116 Stat. 2408). The 9/11 Commission proceeded to make
organizational, operational, and policy recommendations in a charged political

1% Ronald C. Moe, Administrative Renewal: Reorganization Commissions in the 20"
Century (Lanham, MD: University Press of America, 2003), p. 138.

16 See U.S. General Accounting Office, Executive Reorganization Authority: Balancing
Executive and Congressional Rolesin Shaping the Federal Government’ s Sructure, GAO-
03-624T, Apr. 3, 2003, pp. 10-11, in U.S. Congress, House Committee on Government
Reform, Toward a Logical Governing Sructure: Restoring Executive Reorganization
Authority, hearing, 108" Cong., 1% sess., Apr. 3, 2003, H.Hrg. 108-33 (Washington: GPO,
2003).
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environment during a presidential election year.*”” The commission’s bipartisan,
unanimous report has been both criticized and commended for omitting some policy
topics,'® and may or may not illustrate that to be effective, acommission’ sscopeand
reorganization-related recommendations must fit within an overall context of
legislative-executive consensus.

Potential Alternatives or Complements to a Commission

A CARFA could provide a mechanism for the President and Congress —
through the President’ s appointees to the commission and Congress' s consideration
of the commission recommendations — to consider “elimination or realignment of
duplicative, wasteful, or outdated functions” in certain programs and agencies.’®
However, establishing a commission is only one possible way of exploring these
issues. If Congresswantsto explore similar issues, it could consider alternatives or
complements to acommission. Three are discussed and analyzed below.

Pursue or Authorize Government Reorganization. Commentators
sometimes propose reorganization of government agencies as a way to realign
programs and improve government efficiency and effectiveness. Thus, as an
aternative or complement to the CARFA legislation, Congress could consider
undertaking specific reorganization legislation, asit did with the Homeland Security
Act of 2002 (116 Stat. 2287) when it created the Department of Homeland Security,
or aternatively, reauthorizing executive reorganization authority.**°

Inthe past, reorganization was viewed largely as atechnical exercisethat could
be delegated to experts in the executive branch. In recent decades, however,
commentators have seen reorganizations as aso having potentialy significant
ingtitutional, policy, and political consequences.™™ In 1995, GAO explored many of
the associated issues.™ In 2003, the Comptroller General recommended

107 U.S. National Commission on Terrorist Attacks Upon the United States, The 9/11
Commission Report (Washington: GPO, 2004), chapters 12 and 13.

198 For example, see Richard A. Clarke, “Honorable Commission, Toothless Report,” New
York Times, July 25, 2004, sec. 4, p. 11; and Dana Milbank and Walter Pincus, “ Sept. 11
Commission Purposely Avoided Judgmentson Irag War,” Washington Post, July 25, 2004,
p. A6.

199 Quoted excerpt from S. 1668 title, as introduced (108™ Cong.).

10 This section focuses on the concept of reorganization generally. For more on executive
reorganization authority, which expired in 1984 but remainsin Title 5 of the United States
Code, see CRS Report RL30795, General Management Laws: A Compendium, entry for
“Reorganization Act of 1977, as Amended” in section IV.B. of the report, by Henry B.
Hogue; CRS Report RL30876, The President’s Reorganization Authority: Review and
Analysis, by Ronald C. Mog; and U.S. Congress, House Committee on Government Reform,
Toward a Logical Governing Structure: Restoring Executive Reorganization Authority.

11 CRS Report RL30795, General Management Laws: A Compendium, entry for
“Reorganization Act of 1977, as Amended.”

12 For example, see U.S. General Accounting Office, Government Reorganization: |ssues
(continued...)
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streamlining and simplifying the federal government’s organizational structure to
address “duplicative, overlapping, and conflicting and outdated government
programs, policies, and operations.”*** Furthermore, the National Commission on
the Public Service (* Second Volcker Commission”) recommended a “ fundamental
reorganization” of thefederal government “into alimited number of mission-related
executive departments,” in order to enhance “mission coherence and role
clarification.”*** According the Second V olcker Commission’ sproposal, the choice
of agency subordinate organizations and personnel systems — traditionally the
subject of congressional attention and negotiation — would be defined by the
President, and subject to oversight by OM B and the Office of Personnel M anagement
(agencies under control of the President), “as well as Congress.”**

The organization design literature has expressed mixed assessments of the
ability of reorganization to improve organizational performance. Grouping
organizations together can be viewed as a “double-edged sword”:

On onehand, grouping easestheflow of information within the boundariesof the
group by providing a common language, a common goal, and, indeed, even a
common view of theworld. The group becomesan identifiable subculture of the
larger organi zation, and the sharing and processing of information becomeeasier.
But the boundariesinevitably become barriers, making it more difficult to share
information outside the group and often engendering conflict, competition, and
alack of cooperation among groups....

It's essential to keep in mind that organizations, in the final analysis, are
political systems with complex patterns of power and influence.... If new
grouping patterns seem to elevate one group over another, channel increased
resources to a particular activity, or substantially alter reporting relationships,
some manager or group will be seen aswinning at the expense of someoneelse....
Strategic grouping ... by definition separates some jobs and individuals at the
same time it brings others together.'®

12 (,..continued)

and Principles, GAO/T-GGD/AIMD-95-166, May 17, 1995, p. 2; and U.S. General
Accounting Office, Gover nment Restructuring: | dentifying Potential Duplicationin Federal
Missions and Approaches, GAO/T-AIMD-95-161, June 7, 1995. GAO has daso
concentrated on the potential role of agency and government-wide strategic planning under
GPRA (asexplained later inthisreport). For example, seeU.S. General Accounting Office,
Results-Oriented Government: Using GPRA to Address 21* Century Challenges, GAO-03-
1166T, Sept. 18, 2003.

113 David M. Walker, U.S. General Accounting Office, Truth and Transparency: The
Federal Government’ sFinancial Condition and Fiscal Outlook, statement presented to the
National Press Club, Sept. 17, 2003, p. 6, at [http://www.gao.gov/cghome/npc917.pdf].

114 The commission cited the Department of Homeland Security asamodel. See National
Commission on the Public Service, Urgent Businessfor America: Revitalizing the Federal
Gover nment for the 21% Century (Washington: Brookings Institution, 2003), p. 14, available
at [ http://www.brookings.edu/gs/cps/vol cker/urgentbusinessreport.htm].

15 |hid., p. 16.

116 See David A. Nadler and Michael L. Tushman, Competing by Design, pp. 67, 84, 91. In
addition to formal organization, the literature provides two other means of rationalization
(continued...)
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It is possible that Congress had similar concerns when enacting the Homeland
Security Act, when Congressincluded Section 888, “ Preserving Coast Guard Mission
Performance” (116 Stat. 2249), in the bill, which prohibited the Secretary of the
Department of Homeland Security (DHS) from substantially or significantly reducing
the “ non-homeland security missions” of the Coast Guard. Furthermore, inthe 108"
Congress, S. 910 (“Non-Homeland Security Mission Performance Act of 2003”) was
reported from committeefavorably with amendments, arti cul ating concernsthat non-
homel and security missions(e.g., maritime search and rescue, fisheriesenforcement,
asylum for refugees, protecting against counterfeiting, etc.) be preserved and not
crowded out by homeland security-related activities.*” Similar concernscould apply
to other proposed executive branch reorganizations.

Establishing a commission like the CARFA might arguably entail some
advantages compared to reorganization, whether that reorganization wereundertaken
through the regular legislative process or executive reorganization authority. For
example, in contrast to reorganization through the regular legislative process, the
CARFA legislationwould expedite congressional consideration of thecommission’s
recommendations without the risk of amendments undermining the cohesiveness of
the package. The CARFA legisationwould arguably imposefewer restrictionsupon
the commission’s recommendations compared with executive reorganization
authority, which, if renewed, would impose a number of restrictions on what
reorganization plans could contain (e.g., a prohibition on abolishing statutory
programs). A CARFA would thus have more flexibility to deal with abroad range
of policy matters.

Other observers might see disadvantagesin the CARFA proposal, compared to
reorganization through the regular legislative process or executive reorganization
authority. Compared to CARFA, pursuing reorganization (or policy changes)
through the regular legislative process could be seen as preserving important
congressional prerogatives under the Constitution’ sseparation of powersand checks
and balances, subjecting proposals to more deliberation, transparency, and public
participation.™*® In addition, Congress enacted major |egislative changesto tax laws
in 1986, socia policy in 1996, farm subsidies in 1996, and homeland security
agencies in 2002 by relying on existing processes and institutions. The CARFA
legislation could al so be seen as having disadvantages compared to executive branch
reorganization authority, if Congress were concerned about giving too much power
to the President. Because executive branch reorganization authority, if renewed,

16 (. .continued)

and coordination, including “structural linking” (e.g., cross-organization planning and
implementation teams) and “systems and processes’ (strategic planning processes,
information technology systems, etc.). See Nadler and Tushman, pp. 67-69.

17°U.S. Congress, Senate Committee on Governmental Affairs, Non-Homeland Security
Mission Performance Act of 2003, report to accompany S. 910, 108" Cong., 1% sess., S.Rept.
108-115 (Washington: GPO, 2003).

18 Critics of a proposal like the CARFA Act could point out that Congress has protected
these prerogatives before. The Reorganization Act of 1977, as Amended, was allowed to
expire after the Supreme Court ruled in INSv. Chadha that the legislative veto, a statutory
check on executive branch discretion, was unconstitutional (462 U.S. 919 (1983)).
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would be subject to many restrictionsregarding what the President could proposefor
expedited congressional consideration, thelegislative powersof theexecutive branch
would bearguably more constrained under arenewed Reorganization Act than anew
CARFA Act.

Use GPRA. Another potential alternative or complement for the CARFA
legislation, which Congress might consider, is continued usage and oversight of the
Government Performance and Results Act.'® Congress enacted GPRA to
accomplish several goals, including to “systematically [hold] Federal agencies
accountablefor achieving programresults’; “improvecongressional decisionmaking
by providing more objective information on achieving statutory objectives, and on
the relative effectiveness and efficiency of Federal programs and spending”; and
“improve internal management of the Federal Government.”'*® Thus, GPRA
established a statutory foundation intended for examining issues, among others, that
a CARFA would also emphasize.

The extent to which GPRA has been successful in moving toward these goals
has been a subject of discussion and debate in Congress and the legid ative branch,
in the executive branch, in the scholarly community, and among other observers.**
Some, including GAO, see GPRA as having established a “solid foundation” of
results-oriented planning, measuring, and reporting, albeit with a number of
challenges remaining, including an “inadequate focus on addressing issues that cut
across federal agencies.”'? Others see GPRA at risk of creating a*“paper exercise”
unless agency program evaluations and performance reporting documents have
budget and management implications, and someare concerned about aperceived lack
of analytical capacity infederal agenciesinorder to comply with GPRA and theBush

119 For moreinformation on GPRA, see CRS Report RL 30795, General Management Laws:
A Compendium, entry for “Government Performance and Results Act of 1993” in section
I11.B. of thereport; CRS Report RL 32164, Performance Management and Budgeting in the
Federal Government: Brief History and Recent Developments, by VirginiaA. McMurtry;
and CRS Report RS20257, Government Performance and Results Act: Brief History and
Implementation Activities, by Genevieve J. Knezo.

120 These come from Section 2(b) of the law, titled “ Purposes.”

121 See, for example: U.S. Congress, House Committee on Government Reform,
Subcommittee on Government Efficiency and Financial Management, 10 Years of GPRA
— Results, Demonstrated, hearing, 108™ Cong., 2™ sess., Mar. 31, 2004, H.Hrg. 108-175
(Washington: GPO, 2004); U.S. Congress, House Committee on Government Reform, What
Happened to GPRA? A Retrospective Look at Government Performance and Results,
hearing, 108" Cong., 1% sess., Sept. 18, 2003, H.Hrg. 108-75 (Washington: GPO, 2003);
U.S. Genera Accounting Office, Results-Oriented Government: GPRA Has Established a
Solid Foundation for Achieving Greater Results, GAO-04-38, Mar. 2004; U.S. Office of
Management and Budget, The President’s Management Agenda, FY 2002 (Washington:
GPO, 2001), pp. 27-30; Jonathan D. Breul, “ The Government Performance and Results Act
— 10 YearsLater,” Journal of Government Financial Management, vol. 52, no. 1 (spring
2003), pp. 58-64; and Beryl A. Radin, “ Caught Between Agendas. GPRA, Devolution, and
Politics,” International Journal of Public Administration, vol. 26, nos. 10/11 (Aug./Sept.
2003), p. 1247.

122J.S. General Accounting Office, Results-Oriented Government: GPRA Has Established
a Solid Foundation for Achieving Greater Results, “Highlights,” inside front cover.
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Administration’s PART initiative. Still others might question whether GPRA or its
implementation havefocused ontheright things. Apart fromthe CARFA legidlation,
a number of observers have advocated for continued use of the Bush
Administration’s PART as a complement to GPRA, in order to forge a “link”
between performance and budgets.*”® However, some others have criticized the
PART for inconsistency, its emphasis on serving the needs of the executive branch
without the significant involvement of Congressand other stakeholders, anditsfocus
onindividual programsinstead of issuesthat cut across several agencies (e.g., food
safety 124

Proponents of CARFA, if it were reintroduced, might argue that it would bring
several advantages compared to using GPRA aone, including (1) producing an
integrated and internally consistent set of recommendations for congressional
consideration; (2) potentially insul ating the commission’ sdeliberationsfrom day-to-
day politics, thereby potentially allowing the commissioners more flexibility to
investigate controversial options and develop innovative recommendations; (3)
potentially establishing some measure of independence for the commission’s
recommendations, thereby increasing the commission’s credibility; and (4)
eliminating the ability of Members of Congress to amend the commission’s set of
recommendations or delay their consideration, thereby increasing the probability of
enacting a coherent package.

Onthe other hand, opponentsare likely to see the disadvantages of establishing
acommission compared to using GPRA aone, including (1) potential duplication of
effort with federal agencies in evaluating programs and agencies; (2) arguably less
transparency and participation in formulating and considering proposals compared
to the process under GPRA, potentially undermining the commission’s credibility;
(3) potential questions about the ability of a commission to make credible
assessmentswith limited time and analytical capacity; and (4) eliminating the ability
of Membersof Congressto amend thecommission’ srecommendationsor delay their
consideration, thereby facilitating the floor consideration of legislation that might
otherwise have stood little chance of enactment had there been opportunity for more
scrutiny of commission recommendations.

Bolster Agency Program Evaluation Capacity Through “Chief
Program Evaluation Officers.” Congress could aso consider bolstering
program evaluation capacity in federal agencies as a potential alternative or
complement for the CARFA legidlation. Many observershave asserted that agencies
frequently do not adequately evaluate the performance or results of their programs
— or integrate evaluation efforts across agency boundaries — possibly dueto lack
of capacity, management attention and commitment, or resources.*” Bolstering the

123 Written statements of Jonathan D. Breul and Maurice P. McTigue, respectively, in U.S.
Congress, House Committee on Government Reform, Subcommittee on Government
Efficiency and Financial Management, Should We PART Ways With GPRA.

124 For more discussion, see CRS Report RL32663, The Bush Administration’s Program
Assessment Rating Tool (PART).

125 For example, see the General Accounting Office testimony in U.S. Congress, House
(continued...)
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program eval uation capacity at federal agencies could arguably address many of the
same issues that a CARFA would address.

If Congress found adequate progress has not been made in evaluating federal
programs and agencies, and if Congress deemed these to be serious problems,
Congress might establish “chief program evaluation officer” (CPEO) positions in
major agencies to bring more attention to this function. “Chief officer” positions
have proliferated in recent years.’*® Because programs can differ considerably and
thefield of program evaluationishighly interdisciplinary, evaluation methods differ
from program to program.*?” A common theme behind the creation of each of these
chief officer positions was many observers belief that senior managers within
executive branch agenciespaid insufficient attention to agivenfunctional perspective
(e.g., financial management, information technology) in managing their agencies.
Therefore, observers believed that each functional perspective needed to be
“elevated” to a higher position within agencies management ranks, as a means to
ensure that long-standing problems would be addressed.'?®

125 (,...continued)

Committee on Government Reform, Subcommittee on Government Efficiency and Financia
Management, Performance, Results, and Budget Decisions, hearing, 108" Cong., 1% sess.,
Apr.1,2003, H.Hrg. 108-32 (Washington: GPO, 2003), pp. 30-31; U.S. General Accounting
Office, Program Evaluation: Agencies Challenged by New Demand for Information on
Program Results, GAO/GGD-98-53, Apr. 1998; and Matthew Weinstock, “Under the
Microscope,” Government Executive, vol. 35, no. 1 (Jan. 2003), pp. 37-40. For more
detailed background and analysis, see U.S. General Accounting Office, Transition Series:
ProgramEvaluation | ssues, GAO/OCG-93-6TR, Dec. 1992; Walter Williams, Mismanaging
America: The Rise of the Anti-Analytic Presidency (Lawrence, KS: University Press of
Kansas, 1990); U.S. General Accounting Office, Transition Series. Program Evaluation
Issues, GAO/OCG-89-8TR, Nov. 1988; and U.S. General Accounting Office, Federal
Evaluation: Fewer Units, Reduced Resour ces, Different Studies From 1980, GAO/PEMD-
87-9, Jan. 1987.

126 For more discussion, see the section entitled “Agency ‘ Chief Officers and Interagency
Councils’ in CRS Report RL32388, General Management Laws: Major Themes and
Management Policy Options, by Clinton T. Brass. Currently, statutory chief officers (or
their equivalent) include inspectors general (IGs, established by the Inspector General Act
of 1978; 92 Stat. 1101); chief financial officers (CFOs, established by the Chief Financial
OfficersAct of 1990; 104 Stat. 2838, at 2842); chief infor mation officers (Cl Os, established
by the Clinger-Cohen Act of 1996; 110 Stat. 679, at 684); chief human capital officers
(CHCOs, established by the Homeland Security Act of 2002; 116 Stat. 2287); and chief
acquisition officers (CAQOs, established by the Services Acquisition Reform Act of 2003;
117 Stat. 1663, at 1666). Chief privacy officers were added to this list with enactment of
the Consolidated Appropriations Act, 2005 (Division H, Sec. 522; P.L. 108-447).

127 The Government Performance and Results Act defines program evaluation as “an
assessment, through objective measurement and systematic analysis, of the manner and
extent to which Federa programs achieve intended results’ (107 Stat. 288). More
information about the program evaluation field can be found at the website of the American
Evaluation Association, available at [http://www.eval.org].

128 For example, see GAO’ s 1988 analysis recommendi ng the establishment of agency chief
financial management officers, U.S. General Accounting Office, Transition Series:
(continued...)
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This situation may hold true for the program evaluation function in some
agencies. The Comptroller Genera stated in late 2002 that,

[u]lnfortunately, there is reason to be concerned about the capacity of federal
agenciesto produceevaluationsof their programs’ effectiveness. Many program
evaluation offices are small, have other responsibilities, and produce only afew
effectiveness studies annually. Even where the value of evaluations is
recognized, they may not be considered a funding priority.**

If agency program eval uation staff and organizationsstrugglefor visibility even with
regard to their own programs, these units might face an even more difficult task in
attempting to look across agencies at crosscutting, overlapping, duplicative, or
fragmented program areas.

If Congress chose to establish CPEO positionsin major agencies, it might also
consider establishing acorresponding interagency council of CPEOs. CPEOs might
be tasked to help the agencies ensure quality performance information, evaluate
crosscutting programs (in addition to the agency’ sindigenous programs), and report
findings and information to Congress. Under current law, it isno one’ sexplicit job
to do this coordination.**

Proponents of pursuing this option, apart from the CARFA legislation, might
argue that establishing these chief officer positions could create a“ seat at the table”
for program evaluation in agency senior management teams, potentially helping
agenciestoimprove performanceor coordinate programswith overlapping missions.
However, critics might argue that establishing another type of chief officer would be
excessive for agency leaders and management teams. If this option wereviewed in
context withthe CARFA legidation asan alternative or complement, it could be seen
by observers as bringing potential advantages or disadvantages. For example, some
might see bolstered agency program evaluation efforts as an essential complement
foraCARFA. A commission could then draw upon thework of program evaluation
unitsand officersinfederal agencies.™®" Ontheother hand, some observersmight see

128 (..continued)

Financial Management I ssues, GAO/OCG-89-7TR, Nov. 1988, pp. 22-23. With regard to
establishment of chief acquisition officers, see Jason Peckenpaugh, “Chief acquisition
officer proposal wins endorsement,” GovExec.com, June 17, 2003, available at
[http://www.govexec.com/dail yfed/0603/061703pl.htm].

129.S. General Accounting Office, Performance Budgeting: Opportunitiesand Challenges,
GAO-02-1106T, Sept. 19, 2002, p. 16.

1% However, for other functional areas, Presidents William Clinton and George W. Bush
both have used interagency councils of “chief officers,” viz., the CFO Council and CIO
Council, to undertake complex initiatives and foster interagency collaboration.

131 For example, the first Hoover Commission’s Concluding Report commented that time
limitations, given the level of resources at the commission’s disposal, constrained the
breadth and depth of the commission’s activities:

Limitationsof timemadeit manifestly impossiblefor thisCommissiontoinspect
(continued...)
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a CARFA as essentialy duplicative of the agency CPEOs and unaccountable to
Congress.

131 (,..continued)
all the activities of the Government. Thus, in the early stages of planning, our
attention was directed upon the largest spending activities of the Government
with the expectation that these functions would provide the most fruitful ground
for economy and savings. As a result, some smaller agencies either were not
surveyed at al, were partially studied, or were considered only from the
standpoint of how they might berelated to the executive structureasawhole. ...

Our exclusion of these agenciesdoesnot imply that their operationsshould
not also be carefully appraised. On the contrary, our own findings offer clear
evidence of the value of further continuing study into the remaining relatively
untouched areas of the Government.

In our opinion, the logical course would be to assign this task to both the
Office of the Budget and to the departments themselves. Through their
management research staffs they would appear to be best equipped to do the job
on acontinuing basis.

(See Commission on Organi zation of the Executive Branch of the Government, Concluding
Report, pp. 45-46.)



