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Meat and Poultry Inspection Issues

SUMMARY

The U.S. Department of Agriculture's
(USDA'’ s) Food Safety and Inspection Service
(FSIS) is responsible for inspecting most
meat, poultry, and processed egg products for
safety, wholesomeness, and proper labeling.
The Food and Drug Administration (FDA) is
responsible for ensuring the safety of other
foods, including seafood.

In the early 1990s, food safety officials
recognized that most foodborne illness cases
traced to meat and poultry products were
being caused by naturally occurring microbio-
logical contamination that was not being
adequately addressed by thetraditional, sight-,
smell-, and touch-based system of inspection.
Through the federal rule-making process,
FSIS developed and initiated the Hazard
Analysisand Critical Control Point (HACCP)
system at al federally inspected slaughtering
and processing plants. HACCP regulations
require al firms to implement preventive
actions at each point along the manufacturing
chain where microbia contaminationislikely
to occur. FSISinspectors monitor the perfor-
mance of firms HACCP systems in addition
to performing traditional inspection under the
existing statutes.

Despite data suggesting HACCP-rel ated
reductionsin pathogen levels, periodic recalls
continuetoillustrate the difficulty of prevent-
ing contamination in processed products.
Severa bills addressing aspects of this issue
were introduced in the 108" Congress, and
could resurface in the 109" Congress. These
includeproposalsto give FSISthe authority to
mandate recalls of suspected contaminated
products, and to set and enforce performance
standards for foodborne pathogens under
HACCP. Onerecent proposa (H.R. 1507; S.
729) would combine federal food safety pro-
grams, including meat and poultry inspection,
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under asingle new agency.

In December 2003, USDA announcedthe
first confirmed U.S. case of bovine spongi-
form encephalopathy (BSE). On January 12,
2004, FSIS published interim rules banning
potentially higher BSE-risk cattle parts and
non-ambulatory (“downer”) cattle from food,
prohibiting thelabeling as* meat” of mechani-
caly removed muscle tissue; and banning a
form of pre-slaughter stunning that can poten-
tially spread infective brain and nervous
system tissue into the mest.

Since January 2004, any carcass tested
for BSE must be held until negativeresultsare
received. In June 2004, USDA began an
intensive 12-18 month BSE testing program
for higher-risk cattle; as of April 19, 2005,
nearly 323,000 had been tested, all negative
for BSE (20,000 were tested in 2003).

Final rulesto permit younger Canadian
live cattle and additional types of Canadian
beef (beyond the boneless beef and other
lower-risk products permitted since August
2003) were published by USDA inthe January
4, 2005, Federal Register. Canadaannounced
two new BSE cases in early January 2005.
Officials assert they are isolated and pose no
food safety threat. However, afederal judge,
responding to a lawsuit by a cattlemen’'s
group, has delayed implementation. In Con-
gress, the Senate voted to block the rule;
House passage appears to be less likely.

The Administration’s FY 2006 budget
proposal, released February 7, 2005, calls for
new user fees to help fund FSIS inspection
operations. TheFY 2005 agriculture appropri-
ation (Division A of H.R. 4818; P.L. 108-447)
currently provides $823.8 million for FSIS.
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MoOST RECENT DEVELOPMENTS

OnApril 14, the Centersfor Disease Control (CDC) issued its 2004 report on foodborne
illnesses. TheCDC credited USDA programs as contributing to significant reductionsinthe
incidence of foodborne pathogens, such asE. coli 0157, Listeria monocytogenes, and others.

A January 4 USDA rule to permit imports of Canadian cattle remains on hold while
federal courts decide whether it can be implemented; no decision is expected before June.
In Congress, the Senate on March 3 passed a joint resolution that would overturn the rule,
but House passage is considered unlikely.

Meanwhile, the appropriations committees are considering the Bush Administration’s
FY 2006 budget proposal for USDA, including the Food Saf ety and Inspection Service (FSIS)
meat and poultry inspection programs. Also, several billsimpacting the programs have been
introduced, including two that would combine most federal food safety activities under a
single agency.

BACKGROUND AND ANALYSIS

Current Standard Inspection and HACCP Systems

FSIS carries out itsduties with total staff of nearly 10,000, and an annual appropriation
of more than $800 million. In addition, FSIS uses revenue from fees paid by the packing
industry for overtime (above three shifts) and holiday inspection services, and by private
laboratories that apply for FSIS certification to perform official meat testing and sampling
(they originally wereauthorized in 1919). Revenuefromthefeesamountsto morethan $100
million annually in additional program support. More than 7,500 of FSIS' s employees,
roughly 1,000 of them veterinarians, areat some 6,200 plantsand import stations nationwide.

Traditional inspection under the original statutes comprises constant organoleptic
inspection (for appearance, odor, and feel) at slaughter operations and daily inspection of
sample products and operations at processing plants. Inthe early 1990s, following years of
debate over how to respond to mounting evidence that invisible, microbiological
contamination on meat and poultry posed greater public health risksthan visible defects (the
focus of traditional inspection methods), FSIS began to add testing for pathogenic bacteria
on various species and products to its inspection system.

In 1995, under existing statutes, FSIS published a proposed rule to systematize these
program changes in a mandatory program called the Hazard Analysis and Critical Control
Point (HACCP) system. Inthissystem, hazards areidentified and risksare analyzed in each
phase of production, “critical control points’ for preventing such hazards areidentified and
monitored, and correctiveactionsaretaken when necessary. Record keeping and verification
are used to ensure that the system isworking. FSIS published the final rule in 1996, and
since January 2000 all slaughter and processing operations are required to have HACCP
plansin place. HACCP is intended to operate as an adjunct to the traditional methods of
inspection, which still are mandatory under the original statutes.
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Authorities. The Federal Meat Inspection Act of 1906, as amended (21 U.S.C. 601
et seq.), requiresUSDA to inspect all cattle, sheep, swine, goats, and horses brought into any
plant to be slaughtered and processed into products for human consumption. The 1957
Poultry Products Inspection Act, as amended (21 U.S.C. 451 et seq.), made poultry
inspection mandatory for any domesticated birds intended for use as human food. The
current list of included species is chickens, turkeys, ducks, geese, guineas, ratites (ostrich,
emu, and rhea), and sgquabs (pigeons up to one month old).

FSISasooffersvoluntary, fee-for-serviceinspection for buffal o, antel ope, reindeer, elk,
migratory water fowl, game birds, and rabbits, which is authorized under the Agricultural
Marketing Act (7 U.S.C. 1621). These so-called “exotic” meat species are regulated by the
FDA (under the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. 301 et seq.) if they are not
inspected under the voluntary FSIS program. FDA hasjurisdiction over mesat productsfrom
exotic speciesin interstate commerce, even if they bear the USDA inspection mark.

In May 1995, the authority for processed egg inspection wastransferred from USDA’s
Agricultural Marketing Serviceto FSIS. The Egg Products Inspection Act, as amended (21
U.S.C. 1031 et seq.), isthe authority under which FSIS assures the safety of liquid, frozen,
and dried egg products, domestic and imported, and the saf e di sposition of damaged and dirty
eggs. FDA holds regulatory authority over shell eggs used in restaurants and sold in stores.

State Inspection. Twenty-eight states currently have their own meat and/or poultry
inspection programscovering about 2,100 small or very small establishments. Thestatesrun
the programs cooperatively with FSIS, which provides up to 50% of the funds for operating
them, or about $50 million annually. A state program operating under a cooperative
agreement with FSIS must demonstrate that its system is equivalent to federal inspection.
However, meat and poultry products produced under stateinspection arelimited tointrastate
commerceonly. About half of the states have discontinued their inspection systemsfor meat
or poultry (or both). In these states FSIS has assumed responsibility for inspection at the
formerly state-inspected plants, although actual inspection is performed by state personnel.

Import Inspection. FSIS conducts overseas evaluations to determine that imports
from foreign countries are processed under equivalent inspection systems; agency officials
also verify equivalency by visiting various foreign slaughtering and processing operations.
A plant seeking to export meat or poultry to the United States must first receive FSIS
certification. At U.S. ports of entry, meat and poultry import shipments must first clear
Department of Homeland Security (DHS) inspection to assure that only shipments from
countries free of certain animal and human disease hazards are allowed entry (this function
was transferred to DHS from USDA’s Anima and Plant Health Inspection Service
(APHIS)). After DHS inspection, imported meat and poultry shipments go to nearby FSIS
inspection facilities for final clearance into interstate commerce.

Basic Features of Inspection Systems.

Coverage. FSIS slega inspection responsibilities do not begin until animals arrive
at slaughterhouses, and they generally end once products leave processing plants. Most of
thevery large sl aughter/packer firmsal so have on-siterendering operationsto processcertain
edible by-productsfrominspected carcasses (chiefly tallow). These operationsareregulated
by FSIS under the Federal Meat Inspection Act, and are subject to the same sanitation and
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HACCPrequirementsasthe packing plant. (FDA regulates packer/renderer and independent
rendering operationsthat handle non-edibl e by-products from slaughtering and processing.)
Also, certain custom slaughter and most retail store and restaurant activitiesareexempt from
federal inspection; however, they may be under state inspection.

Plant Sanitation. Nomeat or poultry establishment can slaughter or process products
for human consumption until FSIS approves in advance its plans and specifications for the
premises, equi pment, and operating procedures. Oncethisapproval isgranted and operations
begin, the plant must continue to follow a detailed set of rules that cover such things as
proper lighting, ventilation, and water supply; cleanliness of equipment and structural
features; and employee sanitation procedures.

Plants are required under the HACCP rule to have aHACCP plan for their daughter
and/or processing operations. Simply put, thismeansthat at each point in the processwhere
contamination could occur, called a*“critical control point,” the plant must have a plan to
control it, and must document and maintain records. USDA inspectors check therecordsto
verify the plant’s compliance. (Under HACCP regulations, al operations must have site-
specific standard operating procedures (SOPs) for sanitation).

Slaughter Inspection. FSISinspectsall meat and poultry animalsto look for signs
of disease, contamination, and other abnormal conditions, both before and after slaughter
(“antemortem” and “ postmortem,” respectively), on a continuous basis— meaning that no
animal may be slaughtered and dressed unless an inspector has examined it. One or more
federal inspectorsare on theline during all hoursthe plant isoperating. Plants pay user fees
to have an inspector on duty on overtime and holiday shifts.

Processing Inspection. The inspection statutes give the Secretary discretion to
determine how often aUSDA inspector must visit facilitiesthat produce processed products
likehot dogs, lunch meat, prepared dinners, and soups. Under current regul ations, processing
plants that are visited once every day by an FSIS inspector are considered to be under
continuous inspection in keeping with the laws. Inspectors monitor operations, check
sanitary conditions, examineingredient level sand packaging, review records, verify HACCP
processes, and conduct stati stical sampling and testing of productsduring their on-sitevisits.

Pathogen Testing. The HACCP rule a so mandates two types of microbial testing:
for generic E. coli and for Salmonella. Levels of these two organisms are indicators of
conditionsthat either suppressor encouragethe spread of such potentially dangerousbacteria
as Campylobacter and E. coli 0157:H7, aswell as Salmonellaitself. Test resultshelp FSIS
inspectors verify that plant sanitation procedures are working, and to identify and assist
plants whose process controls may be underperforming. In the initial years of HACCP
implementation, plantsthat failed three consecutive Salmonellatestscould havetheir USDA
inspectors withdrawn. Thiswould effectively shut down the plant until the problem could
be remedied. A federal court ruling in 2000, upheld on appea in 2001, made such
enforcement illegal. Nonetheless, FSISinspectors still test samplesfor Salmonella and use
the results as one of a number of indicators of plant performance.

Enforcement Authority. FSIS has a range of enforcement tools to prevent

adulterated or mislabeled meat and poultry from reaching consumers. On aday-to-day basis,
if plant conditions or procedures are found to be unsanitary, an FSIS inspector can, by
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refusing to perform inspection, temporarily halt the plant’s operation until the problem is
corrected. FSIS can condemn contaminated, adulterated, and misbranded products, or parts
of them, and detain them so they cannot progress down the marketing chain. Other tools
include warning letters for minor violations; requests that companies voluntarily recall a
potentially unsafe product; a court-ordered product seizure if such arequest is denied; and
referral to federal attorneysfor criminal prosecution. Prosecutions under certain conditions
may lead to the withdrawal of federal inspection from offending firmsor individuals, which
resultsin plant closure.

Meat Safety and BSE

Bovine spongiform encephal opathy (BSE, or “ mad cow disease”) hasentered the public
policy spotlight here with the discovery of four native North American cases. Thefirst was
announced in Canadain May 2003, and the second in the United States in December 2003
(it too was Canadian-born). Canadian officials confirmed their second and third cases on
January 2 and 11, 2005.

First diagnosed in Britain in 1986, BSE is a lowly progressive, incurable disease
affecting the central nervous system of cattle. Scientistsconsider BSEtoberelatedto similar
diseases, caled transmissible spongiform encephalopathies (TSES), that occur in other
species. Investigatorsin the British BSE outbreak connected the usein cattlefeedsof animal
protein from TSE-infected sheep with the appearance of BSE in cattle. 1n 1997, European
scientists determined that there was a possible link between consumption of infected tissue
from BSE cattle and an outbreak in humans of anewer variant of afatal brain disease called
Creutzfeldt-Jakob disease (nvCJD) that had begun in Europe in the late 1980s.

FSISisone of the three federal agencies primarily responsible for keeping BSE out of
the food supply. The other two agenciesinvolved in BSE are APHIS and the FDA (part of
the Department of Health and Human Services). The Centers for Disease Control and
Prevention (CDC) also play arole regarding public health protection. (For more coverage
of BSE and related livestock industry issues, see CRS Issue Brief 1B10127, Mad Cow
Disease: Agricultural Issues for Congress.)

APHIS, which (among other things) isresponsiblefor protecting U.S. agriculturefrom
foreign animal diseases, in 1989 imposed a ban on the import of al live ruminants from
countrieswhere BSE isknown to exist. 1n 1991, APHIS banned the import of rendered by-
products from ruminants, and then it banned, as of December 2000, the import of all
rendered animal protein products (whether from ruminants or not).

Canadian Cases. After the Canadian announcement of the first native North
American BSE casein May 2003, APHIS banned all ruminants and products from Canada.
Since August 2003, APHIS has permitted entry of some products (notably boneless beef
from cattle under 30 months), determining that they werelow-risk. APHIS published afinal
rule in the January 4, 2005, Federal Register, to allow imports of primarily younger live
ruminants, along with additional types of beef and other ruminants and ruminant products,
from anew category of BSE “minimal risk” regions, thefirst oneto be Canada. Asthefinal
rule was being unveiled, Canada reported two new cases of BSE. The first was announced
on January 2, a dairy cow born before the 1997 feed ban; the second was announced on
January 11, a beef cow born in 1998, after the ban took effect. A federal judge in early
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March delayed implementation of the rule in response to alawsuit by a cattlemen’s group,
the Ranchers-Cattlemen Action Legal Fund (R-CALF) USA. USDA hasappealed thedelay,
but resolution of the caseis not expected before June at the earliest. (See also CRS Report
RL 32627, Bovine Spongiform Encephal opathy (‘ Mad Cow Disease’) and Canadian Beef
Imports.)

U.S. Case and Actions. The U.S. BSE case was discovered in December 2003.
Officials reassured the public that any human health risks were minimal, and that no high-
risk tissues had entered the food supply. However, they announced, out of “an abundance
of caution,” avoluntary recall of 38,000 pounds of meat from 20 animals slaughtered at the
same plant that day, and acknowledged that some of it likely had been consumed. FSISalso
published, as interim final rulesin the January 12, 2004, Federal Register, several actions
to bolster U.S. BSE protection systems, effective immediately:

e Downer (nonambulatory) cattle are no longer allowed into federally
inspected or state-inspected slaughter and processing facilities.

o Cattleselected for testing cannot be marked as* inspected and passed”
until confirmation is received that they have tested negative for BSE.

e Specified risk materials (SRM), which include the skull, brain,
trigeminal ganglia, eyes, vertebral column, spinal column, and dorsal
root gangliaof cattle over 30 months of age, and the small intestine of
cattle of all ages, are now prohibited from the human food supply.

o Slaughter facilitiesarerequired to devel op and implement procedures
to remove, segregate, and dispose of SRM and make information
readily available for review by FSIS inspection personnel.

e SRM from cattle 30 months or older cannot bein aproduct labeled as
“meat” if derived from advanced meat recovery (AMR) technology,
which USDA said would help ensureit does not contain spinal tissue.

e Mechanically separated meat may not be used for human food.

e Airinjection stunning is banned, to ensure that portions of the animal
brain are not dislocated into the carcass.

Other USDA actionsin the wake of the December 2003 BSE discovery have included
more attention to implementing a nationwide animal identification (1D) program that would
enableall cattle and other anima movementsto be traced within 48 hoursin cases of animal
disease; and the launch in June 2004 of an intensive 12-18 month BSE testing program for
higher-risk cattle. Asof April 19, 2005, nearly 323,000 had been tested, all negative for
BSE (20,000 were tested in 2003).

FDA, whichregulatesanimal feed ingredientsdomestically, banned thefeeding of most
mammalian proteins to ruminants in August 1997. Severa reviews by the Government
Accountability Office(GAO) have been critical of ruleenforcement. A February 2005 report
concluded that FDA had made improvements in its management of the feed ban, but that
program weaknesses continue to limit its effectiveness, placing U.S. cattle at risk of
spreading BSE. Among the weaknesses cited by GAO are that FDA has no uniform
approach for identifying all the additional feed manufacturers, on-farm mixers, and other
feed industry businesses beyond the approximately 14,800 firmsit hasinspected so far; that
it has not reinspected approximately 2,800 of the firms it has inspected and does not know
whether they use prohibited materials (i.e., cattle parts that might harbor the BSE agent) in
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their feed; that FDA has not required awarning label onfeed for export even thoughitisnot
intended for cattle and other ruminants; and that it has not always alerted USDA and the
states when it learns that cattle may have been given prohibited feed.

In July 2003 and January 2004, FDA was reporting that feed industry compliance with
the ban had reached 99%. However, that may be misleading, because the compliance rate
was last based on inspections of only about 570 firms, GAO reported. The GAO report
added that FDA does not include all serious violations in the calculations because it
reclassifies firms as being in compliance once they correct violations, no matter how long
a problem existed, among other problems with the data.

Nonetheless, the animal feed ban remains a key focus of efforts to improve U.S. BSE
safeguards. The FDA had announced on January 26, 2004, that it would tighten feed
ingredient and processing rules. On July 14, 2004, FDA took tentative steps to do so with
an advance notice of proposed rulemaking (ANPR), inwhichit said it was considering aban
on specified risk materials (SRMs, which are designated higher-risk cattle parts such as
brains and spinal cords) from al animal feeds. Industry groups said they were pleased that
the agency was proceeding carefully but concerned about compliance costs. Consumer
advocates argued that rulemaking was moving too slowly. The ANPR was issued jointly
with USDA and sought comments on a number of additional BSE preventive steps being
considered.

Congressional Actions. BSE remains a high priority for many Members of the
109" Congress. A number of them already have joined others in calling for a delay or
rescission of the Canadarule. Congress had 60 |egislative days from publication of therule
to review it, as provided for in the Small Business Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801-808). On March 3, 2005, the Senate approved a resolution of
disapproval (S.J.Res. 4) by avote of 52-46. A related resolution (H.J.Res. 23) ispending in
the House, but passage there, and the President’ s signature, is considered less likely.

Other bills addressing the Canadarule include H.R. 187, to prohibit the rule “unless
United States access to major markets for United States exports of cattle and beef products
isequivalent or better than the access status accorded such exports as of January 1, 2003”;
and H.R. 384/S. 108, to prohibit the Canada rule unless mandatory retail country-of-origin
labeling (COOL) isimplemented. The current statutorily set deadline for COOL for fresh
meats is September 30, 2006 (see CRS Report 97-508, Country-of-Origin Labeling for
Foods). S. 294 would prohibit imports (from aminimal risk region like Canada) of meat,
meat byproducts, and meat food products from bovines over 30 months old unless the
Secretary reportsto Congressthat theregion “isin full compliance with aruminant feed ban
and other [BSE] safeguards.”

Among other BSE-related bills introduced in the 109" Congress are S. 73, to ban
specified risk material from all animal feeds; and S. 135, to include processed as well as
fresh meats as COOL-covered commodities, and to advance implementation to September
30, 2005. BSE, including the Canada situation, was a major topic during the Senate
Agriculture Committee's January 6, 2005, confirmation hearing for Agriculture Secretary
Michael Johanns. The Senate committee held a hearing specifically on BSE and trade on
February 3, 2005, and the House Agriculture Committee held its own oversight hearing on
the Canada BSE trade situation on March 1, 2005.
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Inspection Funding Issues

From timeto timein the past, FSIS has had difficulty in sufficiently staffing its service
obligationsto the meat and poultry industries. Usually acombination of factors causesthese
shortages, including new technologies that increase plant production speeds and volume,
insufficient appropriated fundsto hire additional inspectorsat times of unexpected increases
in demand for inspections, and problems in finding qualified people to work in dangerous
or unpleasant environments or at remote locations. These staffing problems have been
exacerbated by the addition of HACCP requirements on top of the traditional carcass-by-
carcassinspection duties. To monitor the staffing situation more closely, Congressincluded
languagein the conferencereport to accompany the FY 2000 USDA appropriationslaw (P.L.
106-78), requiring FSISto prepareaquarterly report on budget execution, staffinglevels, and
staffing needs (these are available on the FSIS website under “Communications to
Congress’; see [ http://www.fsis.usda.gov/oa/congress/congress.htm#Annual]).

To address staffing problems, most administrations over the past 20 years have
proposed in their annual budget requests to charge the meat-packing industry new user fees
sufficient to cover the entire cost or a portion of federal inspection services. The primary
rationale for more comprehensive user fees has been that resources would then be adequate
to hire new inspectors as necessary. USDA economists estimate that the cost passed on to
consumers from such a fee would be no more than one cent per pound. Congressional
appropriators have rejected new user fee proposals every year, stating that the safety of the
food supply is alegitimate responsibility of the government. In addition, some Members
have argued that the large meat recalls that have occurred since HACCP was implemented
illustrate why the government should retain taxpayer-funded regul atory oversight.

The Administration’sinitial FY 2006 budget proposal (February 2005) reiterated user
fee proposals made in FY2003, FY2004, and FY2005 to increase the industry’s
reimbursement for FSISinspection beyond one shift per day. The Administration’ srationale
isthat the regular working day should be considered standard inspection, and any services
provided beyond that time should be considered additional, hence subject to a higher fee
schedule. Appropriators so far have rejected these proposals, and in recent years they have
included report language stating that they will not consider offsetting FSIS appropriations
with greater revenue from user fees unless authorizing legislation has first been passed.

The President’s FY 2006 budget proposes a $973 million program level for FSIS, of
which $123 million is funded by existing user fees, and $850 million by congressional
appropriation. Counted as part of the overall $850 million appropriation is$139 millionin
new user fees (see above). The budget proposal cites FSIS increases of $19.4 million to
expand FSIS activities related to USDA food defense and biosurveillance initiatives, and
$2.2 million to hire 22 additional “Consumer Safety Inspectors’ so that the work of FSIS
veterinarians can be shifted “to more complex activities related to public health.”

The FY 2005 Consolidated Appropriations Act (P.L. 108-447, H.R. 4818) currently

funds FSIS. It sets a level of $823.8 million for the agency in FY 2005, a $43.9 million
increase from the FY 2004 enacted level.
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FSIS Bioterrorism Preparedness

Since September 11, 2001, concern has been voiced about the potential for terrorist
attacks on the U.S. agricultural base and food supply through intentional contamination by
organisms or chemicals injurious to crop, animal, or human health. FSIS received $15
millionin fundsfor increased oversight of meat and poultry saf ety in the Defense emergency
supplemental act (P.L. 107-117, enacted January 10, 2002) which alocated the remaining
$20 billion from the September 11, 2001, disaster relief act (P.L. 107-38). ThePublic Health
Security and Bioterrorism Preparedness and Response Act (P.L. 107-188) authorized an
additional $15 million in FY 2002 and such sums as necessary in subsequent years to
strengthen FSIS sinspectionforce. TheFY 2004 agriculture appropriations conferencereport
(H.Rept. 108-401) allocated a portion of the increased appropriation to hire additional
inspectors and increase laboratory testing for pathogens causing foodborne illness.

FSIS's Food Biosecurity Action Team (F-BAT) has conducted mock exercises to
improve response time and communication in emergency situations. FSIS made security
guidelines available to food processors in August 2002 (accessible on the FSIS website).
The Food Threat Preparedness Network (PrepNet) isajoint FSIS/FDA group that works on
threat prevention and emergency response. (See CRS Report RL32521, Agroterrorism:
Threats and Preparedness.)

Pathogens

Pathogen Performance Standards. The meat and poultry inspection statutes do
not give USDA the authority to use Salmonella standards as the basis for withdrawing
inspection from a plant that has not met them, afederal court ruled in 2000, and an appeals
court upheld in 2001. Subsequently, USDA has adopted the position that the court decision
did not affect the agency’ s ability to use the standards as part of the verification of plants
sanitation and HACCP plans.

Nonetheless, the appeals court ruling supports the arguments of those who say that
pathogen testing results should not be a basis for enforcement actions until scientists can
determinewhat constitutes an unsafelevel of Salmonellain ground meat. Consumer groups
and other supporters of mandatory testing and microbiological standards, as well as of
increased enforcement powers, have used the caseto bol ster their argument for amending the
meat and poultry inspection statutes to specify microbiological standards. In recent years
bills have been offered to add language to the inspection laws clarifying the Secretary’s
authority to set enforceable performance standards (e.g., S. 1103 and H.R. 2203 in the 108"
Congress).

The National Advisory Committee on Microbiological Criteriafor Foods, established
in 1988 to provide scientific advice to the Secretaries of Agriculture and of Health and
Human Services on public health issues, concluded in areport issued in October 2002 that
“performance standards that meet the principles as outlined in thisdocument [i.e., standards
that are based on quantitative rather than qualitative data] are valuable and useful tools to
define an expected level of [pathogen] control in one or more steps in the process.” (The
report is at [http://www.fsis.usda.gov/OPHS/nacmcf/rep_stand.htm].)

CRS-8



1B10082 04-20-05

A second review of microbiological performance standards, Scientific Criteria to
Ensure Safe Food, was released in 2003 by the Institute of Medicine in collaboration with
the National Research Council of the National Academy of Sciences (see [http://www.nap.
edu/catal 0g/10690.html]). Among many recommendations, thisreport callson Congressto
“grant the regulatory agencies clear authority to establish, implement, and enforce food
safety criteria, including performance standards, and the flexibility needed within the
administrative process to update these criteria” The report also makes seven specific
recommendations for FSIS to take to improve the safety of meat and poultry products.
Among these are (1) conduct surveys to evaluate changes over time in the microbiological
status of certain components of processed meats and poultry; (2) expand E. coli O157:H7
testing, identify control points for E. coli O157:H7 back to the farm level, and inform
consumers that even irradiated ground beef must be cooked to a temperature that kills the
pathogen; (3) greatly expand generic E. coli criteria for, and Salmonella performance
standards for, beef trim intended for grinding.

E. coli O157:H7. In October 1994, FSIS began testing samples of raw ground beef
for E. coli O157:H7 and declared that any such product found with this pathogen would be
considered adulterated — the first time afoodborne pathogen on raw product was declared
an adulterant under the meat inspection law. Industry groups immediately asked a Texas
federal court for a preliminary injunction to halt this effort, on the grounds that it was not
promulgated through appropriate rulemaking procedures, was arbitrary and capricious, and
exceeded USDA’ s regulatory authority under law. In December 1994, the court denied the
groups’ request, and no appeal wasfiled, leaving the program in place. FSIS hastaken tens
of thousands of samples since the program began; to date, several hundred samples have
tested positive.

In September 2002, FSIS issued a press rel ease stating that “[t] he scientific data show
that E. coli O157:H7 ismore prevalent than previously estimated,” and in October 2002 the
agency published a notice in the Federal Register (67 FR 62325) requiring manufacturers
of all raw beef products (not just ground beef) to reassesstheir HACCP plansand add control
pointsfor E. coli 0157:H7 if the reassessment showed that the pathogen was alikely hazard
inthefacility’ soperations. The changesat large operationswere required to be complete by
December 6, 2002; small plants had until February 4, 2003, and very small plantsuntil April
7, 2003. FSIS inspectors are to verify that corrective steps have been taken and conduct
random testing of all beef processing plants, including all grinders(somepreviously had been
exempted). Inaddition, the agency isissuing guidelinesto grinding plants advising them to
increasethelevel of pathogen testing by plant empl oyees, and to avoid mixing productsfrom
different suppliers.

FSIS reported on February 28, 2005, that of 8,010 ground beef samplestested in 2004,
0.17% tested positive for E. coli 0157:H7, part of the 80% decline in the percentage of
positive samples since 2000, when it was 0.86%. FSIS asserted that the reduction reflected
the success of its HACCP-based and related regul atory policies.

Also, aCDC report issued on April 14, 2005, indicated that the incidence of infections
caused by E. coli 0157:H7 had declined significantly from the 1996-1998 baseline through
2004. Data are from the preliminary CDC FoodNet report, which can be viewed at
[ http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5414a2.htm].
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Listeriamonocytogenes. InFebruary 2001, FSIS published aproposed rule to set
performance standards that meat and poultry processing firmswould have to meet to reduce
the presenceof Listeriamonocytogenes(Lm), apathogen in ready-to-eat foods. Theproposal
covered over 100 different types of dried, salt-cured, fermented, and cooked or processed
meat and poultry products. Lm causesan estimated 2,500 ilInesses and 499 desths each year
(from listeriosis), and is still the primary cause of meat and poultry product recalls.

Theproposed regul ationsrai sed acontroversy among affected constituencies. Themeat
industry argued that the benefits to consumers would not outweigh the cost to packers of
additional testing. Representativesof food manufacturerscriticized the proposed regul ations
for covering somecategoriesof foodstoo broadly and heavily, whilenot covering someother
high-risk foodsat all (such asmilk, whichisunder FDA jurisdiction). Consumer groupssaid
that the proposed rule would not require enough testing in small processing plants and that
products not tested for Lm should not be labeled “ready-to-eat” because they would il
reguire cooking to be 100% safe.

Interest inthe Listeriaissueincreased significantly after October 2002, when Pilgrim’s
Pride Corporation recalled arecord-breaking 27.5 million pounds of poultry lunch meatsfor
possible Lm contamination after a July 2002 outbreak of listeriosisin New England. The
Centersfor Disease Control and Prevention confirmed 46 cases of the disease, with 7 deaths
and 3 stillbirthsor miscarriages. Therecall covered products made aslong ago asMay 2002,
and officials stated that very little of the meat was still available to be recovered.

In December 2002, FSI Sissued adirectiveto inspection program personnel giving new
and specific instructions for monitoring processing plants that produce hot dogs and deli
meats. (The guidelines can be found on the FSIS website at [ http://www.fsis.usda.gov]).

In June 2003, FSIS announced the publication of aninterimfinal ruleto reduceListeria
inready-to-eat meats. Rather than set performance standards, asthe February 2001 proposed
rule would have, the new regulation requires plants that process RTE foods to add control
measures specific to Listeria to their HACCP and sanitation plans, and to verify their
effectiveness by testing and disclosing the resultsto FSIS. The rule directs FSIS inspectors
to conduct random tests to verify establishments' programs. Plants are subject to different
degrees of FSIS verification testing depending upon what type of control stepsthey adopt in
their HACCP and sanitation plans (see the FSIS website for more details on the rule).

OnJanuary 4, 2005, the Consumer Federation of America(CFA) issued areport sharply
criticizing USDA'’s Listeria rulemaking. CFA asserted that the Department essentially
adopted meat industry positions in weakening the final rule, such as by deleting proposed
plant testing requirementsand by not explicitly requiring that HACCP plansinclude Listeria
controls. In 2003, Listeria illnesses increased by 22%, CFA contended. USDA and meat
industry officialscountered that the number of product recallsrelated to Listeriahad declined
from 40in 2002 to 14 in 2003, that therisein Listeriosis cases was quite small in 2003 after
four years of declines, and that the interim rule provides more incentives for plants to
improve safety. The CDC's 2004 FoodNet reported that the incidence of foodborne illness
caused by Listeria experienced a decline in 2004 after an increase in 2003, with an overall
40% decline from a 1996-1998 baseline. FSIS had announced nearly a dozen recalls of
processed meat and poultry products totalling nearly 90,000 pounds dueto Listeria in 2005
(through mid-April), according to the agency’ s website.
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Other Legislative and Administrative Issues

Humane Slaughter. Under provisionsintheFederal Meat Inspection Act (21U.S.C.
603(b), 610(b), 620(a)), FSIS inspectors are responsible for enforcing the Humane Methods
of Slaughter Act (7 U.S.C. 1901-1906). Thisact requiresthat all livestock (but not poultry)
be rendered unconscious before slaughter. FSIS inspectors have the authority to stop
slaughter lines and order plant employees to take corrective actions to ensure compliance
with the act. Legislative proposals to include poultry under the act were introduced in the
102" through 104™ Congresses, but none was acted upon.

Until recently, theissue of humane slaughter has been closely connected with the issue
of humane treatment of downer cattle at federally inspected slaughtering facilities and other
locations. During action on the FY 2004 agriculture appropriations bill in the 108"
Congress, lawmakers debated amendments that reflected the content of companion billsin
the House and Senate (the Downed Animal Protection Act; H.R. 2519/S. 1298). These
would have amended the 2002 farm act to require that downed animal s at stockyards, market
agencies, livestock dealer facilities, and slaughter facilities be euthanized immediately and
barred from federal inspection. The Senate adopted the downed animal provision in its
funding bill, but it was dropped in conference. The January 2004 USDA regulatory ban on
slaughtering downers for human food was adopted in response to BSE concerns, but some
lawmakers remained interested in writing the ban into law.

Concerns have persisted about FSIS enforcement of compliance with the Humane
Methods of Slaughter Act (HM SA) regarding healthy, ambulatory animals. These concerns
arose in early 2002 when media reports alleged widespread violations of the act, which
prompted a number of administrative and congressional actions. In February 2002, FSIS
placed 17 veterinariansin its district offices, specifically to monitor humane slaughter and
handling proceduresand to report to headquarterson compliance. Theconference agreement
on the 2002 farm act contains a provision expressing the sense of Congressthat FSIS should
fully enforce the HMSA and report the number of violations to Congress annually. In the
FY 2003 consolidated appropriation act, Congress designated $5 million of FSIS funding
specifically for hiring 50 additional inspectors to oversee the agency’s compliance, and
language in the FY 2004 Consolidated Appropriations Act directed FSIS to continue this
process.

On January 31, 2004, GAO released a report to Congress stating that it had found it
difficult to assess FSIS's performance on enforcing the act because of incomplete and
inconsistent inspection records (GAO-04-247, Humane Methods of Saughter Act: USDA
Has Addressed Some Problemsbut Sill Faces Enfor cement Challenges). GAO also reported
that inspectors knowledge of regulatory requirements varied, documentation did not
consistently reflect the scope and severity of incidents, and enforcement action varied
depending upon whether it was one animal or several that had not been rendered completely
unconscious by stunning. FSIS issued new guidelines to its field personnel in November
2003, and indicated it would follow up on GAO’ s recommendations for improvement. On
September 9, 2004, the agency published a Federal Register notice outlining a“ systematic
approach” to meeting humane slaughter requirements.

USDA’sFY 2005 budget request asked for another $5 million to addressthisissue. The
final appropriations measure includes language, generally as proposed by the Senate, which
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directs that no less than 63 full-time equivalent positions (above the FY 2002 level) be
devoted to enforcement of the Humane M ethods of Slaughter Act, and that $3 million (rather
than the $4 million in the Senate bill) be provided to incorporate the agency’s Humane
Animal Tracking system into its field computer systems. Also in the appropriation (P.L.
108-447), as part of the FSIS overal total, are $17.3 million combined for frontline
inspectors and humane slaughter enforcement.

Equine Slaughter. Some 50,000 or more U.S. horses are slaughtered each year for
human food, mainly for European and Asian markets. Bills in the 108" Congress would
have banned such slaughter. In the 109" Congress, H.R. 503 would amend the Horse
Protection Act to prohibit any movement of or commerce in horses and other equinesto be
slaughtered for human consumption. Debate hasfocused ontheacceptability of thispractice,
and whether adequate care could be provided for such horses if they no longer went for
human food. (See CRS Report RS21842, Horse Saughter Prevention Bills and I ssues).

Meat Traceability. USDA’s Office of Inspector General (OIG) on September 30,
2003, released an audit report on a 2002 meat recall by Con Agra (see “E. coli O157:H7,”
above). Thereport recommends*that FSIS reassessits management control processover ...
recall operations... by ensuring that ground beef istraceable from manufacturing to point-of -
sale and that adequate production records are maintained to facilitate traceback.” Severd
bills intended to create an animal ID and tracking system were introduced in the second
session of the 108™ Congress, following the discovery of the first U.S. case of BSE. The
issue has al so been debated in connection with protecting against bioterrorism; verifying the
U.S. origin of live cattle and meat products for export; and facilitating recallsto prevent or
contain foodborneillness outbreaks, among other things. Supportersof animal ID and meat
traceability point out that most maj or meat-exporting countriesal ready have domestic animal
ID systems. The U.S. meat industry argued in the past that such a system would not be based
on sound science, and would be technically unworkable. However, since the domestic BSE
case, the industry, USDA, and some Members of Congress have been moving toward
adoption of a national animal 1D (but not meat traceability) system, focused on animal
disease control rather than food safety per se.  Among other issues are cost, need for a
mandatory rather than voluntary system, and privacy of records. H.R. 1254, which would
require the establishment of an electronic nationwide livestock identification system, has
been offered in the 109" Congress. (For more information on this subject, see CRS Report
RL32012, Animal Identification and Meat Traceability.)

Recall and Civil Penalty Proposals. Billsto enhance the effectiveness of meat
and poultry recalls have been introduced in successive Congresses. In the 108" Congress,
the Unsafe Meat and Poultry Recall Act was proposed to authorize FSISto recall suspected
contaminated productsdirectly if the product owner did not comply with the agency’ srequest
for a voluntary recall. Another bill would have given USDA and FDA recall authority.
Currently, the Agriculture Secretary must go to the courts to obtain an order to seize and
detain suspected contaminated products if a firm refuses to issue a recall voluntarily.
Another bill, the Meat and Poultry Inspection Accountability Act , would have given FSIS
the authority to impose substantial civil money penalties on slaughtering and processing
operations that violated the meat and poultry inspection laws and regulations. These
measures did not advance beyond their committees of referral, but similar proposals could
arise in the 109" Congress.
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The GAO has criticized agencies efforts to ensure that companies carry out recalls
quickly and efficiently, particularly of products that may carry severerisk of illness. For
example, an October 2004 GA O report, Food Safety: USDA and FDA Need to Better Ensure
Prompt and Complete Recalls of Potentially Unsafe Food, concluded that the agencies do
not know how well companies are carrying out recalls and are ineffectively tracking them.
Asaresult, most recalled itemsare not recovered and thus may be consumed, GA O reported.

At past hearings, consumer groups and food safety advocacy groups have testified in
favor of obtaining these new enforcement tools to improve food safety in general, and to
strengthen USDA'’ s enforcement of the new HACCP system in particular. These groups
have stated that civil fineswould serve as an effective deterrent and could be imposed more
quickly than criminal penalties or the withdrawal of inspection. They also have argued that
the authority to assess civil penalties would permit USDA to take stronger action against
“bad actors” — processors who persistently violate food safety standards. Food safety
advocates argue that FSIS should have the authority to mandate product recalls as a backup
guarantee in case voluntary recalls moved too slowly or were not comprehensive enough.

Meat and poultry industry trade associations have testified in opposition to granting
USDA new enforcement powers. Both producers and processors argue that current
authorities are sufficient and that only once has a plant refused to comply with USDA’s
recommendation to recall a suspected contaminated product. Industry representatives have
testified that USDA’s current authority to withdraw inspection, thereby shutting down a
plant, is astrong enough economic penalty to deter potential violators and punish so-called
bad actors. Furthermore, they say, new enforcement powerswould increasethe potential for
plants to suffer drastic financial losses from suspected contamination incidents that could
ultimately be provenfalse. Some observersarguethat much still needsto be doneto educate
consumers and restaurateurs about safe meat and poultry handling and cooking practices.

In August 2004, the consumer group Center for Science in the Public Interest (CSPI)
began a national campaign to urge USDA to publicize the names of retail outlets where
recalled meat has been distributed, so that consumers can learn more quickly whether they
have purchased potentially contaminated products. USDA and industry | eaders contend that
distribution records are proprietary, and exempt from provisions of the Federal Freedom of
Information Act; such information, they argue, should be limited mainly to public officials
so that they can monitor recalls. At the statelevel, the Californialegislaturein August 2004
passed a bill (SB 1585) to require food companies and public agencies to make recall
information more widely available. However, the governor vetoed the hill.

Languagein the conference report to accompany the FY 2005 appropriation for USDA
(P.L. 108-447; H.Rept. 108-792) commends FSIS for beginning to include, in its meat and
poultry recall notices, photographs of recalled products and website addresses of their
manufacturers. Conferees urge the agency to continue this practice and aso to ask
manufacturersto voluntarily provideinformation onretail locations of recalled products, for
inclusion in the releases.

Single Food Agency. For many decades, various interests have debated the
effectiveness of the federal regulatory structure for food safety, which is spread among a
number of agencies and departments. Some have proposed that the several different federal
agencies having responsibility for food safety be consolidated into a single entity. In the
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109" Congress, companion bills (H.R. 1507, S. 729) have been introduced which would
combine federal food safety programs, including meat and poultry inspection, under a new
Food Safety Administration. Thebill’ schief sponsorshad introduced legislation (H.R. 5259
and S. 2910) with asimilar purpose in the 108" Congress.
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