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The Chief Justice of the United States: Responsibilities
of the Office and Process for Appointment

Summary

The lifetime appointment of the Chief Justice of the United States is an event
of major significance in American politics because of the enormous power that the
Supreme Court exercises as the highest appellate court in thefederal judiciary. The
Chief Justice, like each of the Court’s other eight Justices, casts one vote when the
Court rules on cases. However, the Chief Justice is also “first among equals’ and
exercises a unique leadership role as the presiding officer of the Court, as the
manager of the Court’ soverall operations, and as head of the federal judicial branch
of government. There is no forma list of qudifications for the job; the
Constitution’ s only mention of the Chief Justice isas presiding officer of the Senate
during an impeachment trial of the President. Chief Justice appointments occur
infrequently, with only 16 individuals having served in that position since 1789 —
an average tenure of 132 years per Chief Justice.

The process for appointing a Chief Justice is the same as for appointing
Associate Justices and typically involves a sharing of responsibilities between the
President, who nominates the Justices, and the Senate, which provides “advice and
consent.” (Exceptionsto this have been rare instances when the President has made
temporary “recess appointments’ to the Court, which do not require the Senate's
approval.) Vacancies on the Court can occur as a result of death, retirement, or
resignation of aJustice. Chief Justice nominees may be selected from the ranks of
sitting A ssoci ate Justices (asthree of the 16 Chief Justiceswere) or from outside the
Court, with each approach, from the perspective of the President, having certain
advantagesand disadvantages. Thecriteriathat Presidentsusein selectingaSupreme
Court nomineevary, but typically involve policy and political considerationsaswell
as a desire to select a person with outstanding professional qualifications and
unquestioned integrity. Leadership qualities may also be important when the Chief
Justice positionisinvolved. Presidents have also varied in the degree to which they
have sought or used advice from Senatorsin selecting Supreme Court nominees.

Aspart of Senate consideration, the Judiciary Committee holds hearings on the
nominee and votes on whether to report the nomination favorably, unfavorably, or
without recommendation. Regardless of the outcome of that vote, the reporting of
a Supreme Court nomination sends it to the full Senate for debate and avote. Like
the President, Senators may eval uate the nominee by such standards as professional
excellence, integrity, and leadership qualities, but may also (again, as the President
is free to do) focus on the nominee's judicial philosophy, views on constitutional
issues, or how they believe the appointment might affect the Court’ sfuture direction
on maor legal and constitutional issues.

Under any circumstances, the appoi ntment of anew Chief Justicewill command
the attention of Congress, especially the Senate, which votes on whether to confirm
judicial nominations. Even more attention could be expected concerning such an
eventinthecurrent political environment, inlight of the controversy that hasrecently
surrounded the judicial appointment process and the importance the President and
Senators of both parties have attached to upcoming Supreme Court appointments.
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The Chief Justice of the United States:
Responsibilities of the Office and
Process for Appointment

Introduction

The appointment of the Chief Justice of the United States isan infrequent event
of major significance in American politics. The appointment of each Justiceto the
Supreme Court is significant because of the enormousjudicia power that the Court
exercises as the highest appellate court in the federal judiciary. The Chief Justice,
like each of the Court’ s other eight Justices, casts one vote when the Court rules on
cases. However, the Chief Justice also exercises aleadership role and wields unique
influence, both within the Court itself and in thefedera judiciary asawhole. Chief
Justice appointments occur infrequently, with only 16 individuals having served in
that position since 1789 — an average tenure of 13Y2 years per Chief Justice.

On September 3, 2005, Chief Justice William H. Rehnquist died, after having
served almost 19 years as Chief Justice> He had been diagnosed with cancer in
October 2004 and, although inill health since then, had managed to lead the Court
through its last term, which ended in late June 2005. His desth came about two
months after Associate Justice Sandra Day O’ Connor had announced her intention
to retire from the Court,® and only a few days before the scheduled start of
confirmation hearings, on September 6, 2005, for her nominated successor, John G.
Roberts, Jr., aU.S. appellate court judge. On September 6, President George W.
Bush withdrew the Robertsnomination for the O’ Connor seat and instead nominated
Judge Roberts for Chief Justice.* At age 50, Judge Roberts, if confirmed by the

! Three of the Chief Justices each served more than 20 years — John Marshall, 34 years
(from 1801 to 1935), Roger Brooke Taney, 28% years (from 1836 to 1864), and Melville
Fuller, 22 years (from 1888 to 1910).

2 Already an Associate Justice at thetime, William H. Rehnquist was nominated to be Chief
Justice on July 20, 1986, was confirmed by the Senate on Sept. 17, 1986, and took his
judicial oath as Chief Justice ninedayslater. After takinghis oath of office asan Associate
Justice on Jan. 7, 1972, Rehnquist served on the Court for almost 34 years.

# Justice O’ Connor, in aJuly 1, 2005 letter, informed President George W. Bush of her
decision to retire from the Court “ effective upon the nomination and confirmation of my
successor.”  Sandra Day O’ Connor, letter to President George W. Bush, July 1, 2005,
available at [http://www.supremecourtus.gov/publicinfo/press/pr_07-01-05.html].

* President Bush’'s announcement of his intention to nominate Judge Roberts to be Chief
Justice came on Sept. 5, 2005. The next day, the actual nomination document was signed
and sent to the Senate, and the nomination of Judge Roberts to be Associate Justice was
withdrawn. See “President Nominates Judge Robertsto be Supreme Court Chief Justice,”

(continued...)
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Senate, would become the youngest Chief Justice at time of confirmation in more
than 200 years.> Out of respect for the late Chief Justice, whose funeral was held
on September 7, the Senate Judiciary committee postponed the start of its hearings
on Judge Roberts's nomination to be Chief Justice until September 12.

Any Supreme Court nomination must be confirmed by the U.S. Senate, which,
in recent Congresses, has been embroiled in controversies over various of the
President’ s nominations to the lower federal courts. At times, Senate Democrats
have accused President Bush of using his nominating power to appoint to the courts
persons having controversial ideological agendas, and of making judicia
appointments during Senate recesses in order to bypass the need for Senate
confirmation.® Senate Republicans, inturn, haveaccused Senate Democratsof using
their own ideological “litmus tests’ to oppose certain judicial nominees and of
making improper use of filibusters (extended debate as a delaying tactic) on the
Senate floor to block Senate votes on circuit court nominees whom they oppose.”

Against this backdrop, a Supreme Court vacancy can be seen by Senators of
both parties, at least to some extent, in an ideological context. Many highly
controversial decisionsof the Court in recent years have been closely decided, by 5-4
votes, appearing to underscore alongstanding philosophical or ideological dividein
the Court between its more “liberal” and “conservative” members. Depending on
their judicial philosophy, future appointees to the Court, Senators recognize, could
have apotentially decisiveimpact onthe Court’ sideological balanceand, aswell, on
whether past rulings of the Court will be upheld, modified, or overturned.®

4 (...continued)
Sept. 5, 2005 White House Newsrelease, including text of the nomination announcement,
available at [http://www.whitehouse.gov/news/rel eases/2005/09/print/20050905.htmi].

> Only three Chief Justices were 50 years of age or younger when they were sworn into
office: John Jay, who was 44 when he became the nation’s first Chief Justice in 1789;
Oliver Ellsworth, who was 50 upon becoming the third Chief Justice in 1796; and John
Marshall, who was 45 when he became the fourth Chief Justicein 1801. When Ellsworth
took hisjudicial oath of office on March 8, 1796, he was less than two months away from
his 51st birthday. Hence, if confirmed by the Senate and sworn into office before mid-
November 2005, Judge Roberts, who was born on Jan. 27, 1955, would become the third
youngest person ever to serve as Chief Justice.

¢ See, for example, Sen. Patrick J. Leahy, remarks in the Senate, Congressional Record,
daily ed., vol. 150, Nov. 20, 2004, pp. S11830-S11832.

" See, for example, speech by Sen. William H. Frist delivered on Nov. 11, 2004, to the
Federalist Society, in Congressional Record, daily ed., vol. 150, Nov. 24, 2004, pp. S11848-
S11849. See also the historic debate of amost 40 consecutive hours between Senate
Republicans and Senate Democrats (from evening of Nov. 12 to the morning of Nov. 14,
2003) on the propriety of filibusters against judicial nominations, and on related judicial
nominations issues, in Congressional Record, daily ed., vol. 149, Nov. 12, 2003, pp.
S14528-S14790.

8 A journdlist covering the Supreme Court in 2001 noted that announcements by the Court
of 5-4 decisions had “become routine, a familiar reminder of how much the next
appointment to the court will matter.” LindaGreenhouse, “ Divided They Stand: The High

(continued...)
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All other things being equal, the appointment of a Chief Justice, owing to the
responsibilities of the office and its symbolic importance, is foremost among the
appointmentsthat aPresident makesto the Supreme Court. Under any circumstances,
it will command the attention of Congress, especialy the Senate, which votes on
whether to confirm judicial nominations. Even more attention is expected in the
current political environment, inlight of the controversy that hasrecently surrounded
the judicial appointment process and the importance that the President and Senators
of both parties have attached to upcoming Supreme Court appointments.

Other factors, moreover, can further complicate the appointment of a Chief
Justice. The process, for instance, might become more contentious if the
appointment of anew Chief Justice were seen as affecting the ideol ogical balance of
the Court, and thus galvanize opposition from Senators unhappy with the
implicationsof the appointment. The processaso might become more complicated
if another Supreme Court appointment needs to be made at or around the sametime
asthe Chief Justice appointment. Thissituation can arise, for instance, if aPresident
nominates an Associate Justice to be Chief Justice, or if (as happened recently) an
Associate Justice stepped down at about the same time as a Chief Justice vacancy
were created — in either case, creating an Associate Justice vacancy for the President
to fill.

Thisreport isintended to hel p show what is unique about the office and to shed
light on the process by which a Chief Justiceis appointed. Hence, aninitial section
reviews the vast range of duties and responsibilities of the Chief Justice and the
qualifications considered necessary for one to perform effectively in that office. A
second section then examines the Supreme Court appointment process, focusing on
the appointment of Chief Justices. At the end of thisreport, atable lists the names
of all persons nominated for Chief Justice, from 1789 to the present, including their
nomination dates and, if confirmed by the Senate, the dates of their confirmation,
judicial oath, and end of service, as well as their ages at time of appointment and
upon termination of service.

For a more detailed review of each stage in the Supreme Court appointment
process, asit appliesto Associate Justice aswell as Chief Justice nominees, see CRS
Report RL31989, Supreme Court Appointment Process:. Roles of the President,
Judiciary Committee, and Senate.

Roles, Responsibilities, and Qualifications
of the Chief Justice

Roles and Responsibilities

Only one of the Chief Justice sresponsibilitiesis specified in the Constitution.
Articlel, Section 3, Clause 6 states that the Chief Justice shall serve asthe presiding

8 (...continued)
Court and the Triumph of Discord,” New York Times, July 15, 2001, sec. 4, p. 1.
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officer of the Senate during an impeachment trial of the President. Otherwise the
Constitution does not mention the Chief Justice. The Judiciary Act of 1789, one of
thefirst laws enacted by thefirst Congress, stipulated that the Supreme Court would
consist of a Chief Justice and five Associate Justices.® In the two centuries that
followed, Congress enacted legislation authorizing certain powers to the Chief
Justice, and other duties have evolved over time through custom and practice.

The Chief Justice is the Court’s most highly visible and identifiable figure —
by virtue of the position’s prominence and prestige, and the powers it has acquired
by statute or through custom. The Chief Justice has been called the “first among
equals’ on the nine-member Court. Each Chief Justice brings an individual style of
leadership that influences the way the Court operates, deliberates, and conducts its
work. Moreover, the Chief Justice has considerabl einfluence on theinteractionsthat
occur among the Justices. Many Chief Justices have left an indelible mark on the
Court through their vision and leadership. Some, in retrospect, are admired for their
constitutional scholarship, others are noted for their acumen in working effectively
with the other Justices and the |l egisl ative and executive branches, and still othersare
recognized for administrative and organizational skills.™

The Chief Justice’ smost prominent roleisthat of presiding officer of the Court.
In this capacity, the Chief Justice:

e presides at the private conference during which the Court decides
which lower court decisions to accept from the large number
received on appeal;

e presides over the public sessions, or hearings of cases, that come
before the Court;

o chairstheprivate conferenceat which casesare discussed amongthe
nine members of the Court and eventually decided by a vote of the
Justices; and

e assigns, when in the mgjority, the writing of the Court’ s opinion on
the case either to himself or to one of the Associate Justices.™

The Chief Justice is aso manager of the Supreme Court’s building and the
overall operationsof theCourt. Theadministrative dutiesattendant to thisrole have
increased over the years, commensurate with the growth of the nation, the sheer
volume of cases presented to the Court, technol ogical advancesin court operations,

® Subsequently, the number of Associate Justice seats on the Court has been increased or
decreased legidatively by Congress on five separate occasions. From 1869 to the present,
though, the number of Justice seats on the Court has been fixed at nine.

1 David G. Savage, Guide to the U.S. Supreme Court, 4™ ed., vol. 2 (Washington: CQ
Press, 2004), pp. 867-869.

11 See John J. Patrick, The Supreme Court of the United States: A Student Companion, 2™
ed. (New Y ork: Oxford University Press, 2001), p. 70.
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and current security requirements.’” Managerial tasks include approving the
appointment of some court employeesand the rules of the Supreme Court Library.

The Chief Justice, too, isthe head of the federal judicial branch of government.
Inthis capacity, key statutory duties of the Chief Justiceinclude chairmanship of the
Judicia Conference of the United States,*® overall supervision of the Administrative
Office of the United States Courts,** and chairmanship of the Board of the Federal
Judicial Center.™> Other dutiesinclude appointing two members of the Judiciary to
the Commission on Executive, Legislative and Judicial Salaries, and reporting to
Congress on changes in the Federa Rules of Criminal Procedure prescribed by the
Supreme Court.*

As the head of the judicial branch, the Chief Justice is its spokesman and
advocate. In this capacity, the late Chief Justice, William H. Rehnquist, took a
leadershiprolein pressingfor increasesinjudicial salariesandinfundingfor judicial
branch operations. In his 2004 Year-End Report on the Federal Judiciary, for
instance, Chief Justice Rehnquist underscored his concern about the “funding crisis
currently affecting thefederal judiciary.”*” Thetradition of the Chief Justicewriting
an annual report on the federal judiciary was begun by Chief Justice Warren E.
Burger in 1970.%

12" Since the mid-1970s, the Supreme Court Clerk’s records have been computerized. In
April 2000, the Supreme Court’ swebsite, at [ http://www.supremecourtus.gov], brought the
Court into the age of electronicinformation. Attendant to thesetechnological advancesare
adminigtrative and budgetary demands, aswell asheightened expectationsthat extensiveand
timely Court-related information will be accessible to the public. Among the 400 people
who work in the Supreme Court building are the key officers who carry out the Court’s
statutory duties: the Clerk, the Library, the Marshal, and thereporter of Decisions. Visitors
and touriststo the Court now exceed onemillion annually. Sincetheterrorist attack of Sept.
11, 2001, and the anthrax threat, increased physical security for the Court, its employees,
and visitorsalso has been aconcern. Overseeing all of these mattersis now anintegral part
of the Chief Justice's responsibilities. In 1972 Congress authorized the Chief Justice to
employ an administrative assistant to perform duties as assigned by the Chief Justice. The
Chief is also authorized to have the services of up to four law clerks, three secretaries, a
messenger, and a government car and driver.

13 28U.S.C. §331. TheJudicia Conference of the United Statesisthe policy-making body
for the administration of the federal court system. The conference comprises the chief

judges of the 13 courts of appeals, a district court judge from each of the 12 regional
circuits, and the chief judge of the Court of International Trade. For more information, see
[http://www.uscourts.gov/judconf.html].

14 28 U.S.C. §601. The Administrative Office of the United States Courts is the central
administrative and budgetary support agency for the federal court system.

15 28 U.S.C. § 621. The Federal Judicial Center is a support agency for the federal
judiciary, which, through research and training programsfor judgesand judicial personnel,
seeks to further improvements in judicial administration.

16 Associated Press, “Attn.: John Roberts,” Washington Post, Sept. 7, 2005, p. A23.
1 Available at [http://www.uscourts.gov/tth/jan05tth/] .

18 Typically, theannual report summarizes events of thefederal judiciary over the past year
(continued...)
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The Chief Justice has statutory authority and responsibilities related to the
circuit courts. By theorder of the Supreme Court, the Chief Justiceand the Associate
Justices are alotted as circuit justices among the circuits. The Chief Justice is
authorized to make such allotments when the Court isin recess.”® Also by statute,
the Chief Justice hasauthority to temporarily designateand assign* any circuit judge
to act asacircuit judge in another circuit upon request by the chief judge or circuit
justice of such circuit.”® Further, he may assign any retired Chief Justice of the
United States or Associate Justice of the Supreme Court to perform judicial duties
inany circuit, including those of acircuit justice, asthe designee agreesto undertake.
The Chief Justiceisto maintain aroster of retired justices who are willing and able
to undertake special duties. #

Also by statute, the Chief Justice has several extra-judicial responsibilities.
Theseinclude membership on the Board of Regents of the Smithsonian Institution,?
the Board of Trustees of the National Gallery of Art,” and that of the Joseph H.
Hirshhorn Museum and Sculpture Garden.? Further, the Chief Justice makes non-
judicia appointments, such as those to the National Commission on Reform of
Federal Criminal Laws® and the National Historical Publications Commission.®

By tradition, the Chief Justice a so performs anumber of important ceremonial
duties, such as administering the oath of officeto the President.?’ Intheinternational

18 (...continued)

(including the work of the Supreme Court, the Federal Judicial Center, the Administrative
Office of the United States Courts, and the United States Sentencing Commission). It also
highlights legidlative devel opments bearing directly on the federal judiciary and provides
statistics on the federal court caseload over the past year.

1928 U.S.C. § 42. By statute, ajustice may be assigned to more than one circuit, and two
or more justices may be assigned to the same circuit. A listing of the Associate Justices
allotment to the circuits, as of September 7, 2005, is available at
[ http://www.supremecourtus.gov/about/090705pzr . pdf].

228 U.S.C. § 291(a).

28 U.S.C. §294(a). Thechief judgeor circuit justice of the circuit where the need arises
must present a certificate of necessity to the Chief Justice for such designation or
assignment to acourt of appealsor district court. The statute also explicitly statesthat, “No
such designation or assignment shall be made to the Supreme Court.”

2 20U.S.C. 842

# 20U.SC.872.

2 20U.S.C. § 76ccC.

% 18 U.S.C.A. prec. § note.

% 44 U.S.C. § 2501.

2" Technically, the oath of office may be administered by any judge.
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arena, the Chief Justice hasengaged in judicia exchangeswith foreign governments
to promote understanding between judicial institutions and countries.®

Substitute leadership on the Court is provided for by federal statute whenever
the Chief Justice“isunableto perform the duties of the office or the officeisvacant.”
In such an event, the Chief Justice’s “powers and duties shall devolve upon the
associate justice next in precedence who is able to act, until such disability is
removed or another Chief Justice is appointed and duly qualified.”

Thelate Chief Justice Rehnquist, in remarks made at Duke University on April
13, 2002, described hisviewsof hisoffice sresponsibilities, and the potential impact
that an individual can make while holding the office:

A President bringsto office hisentire cabinet, from Secretary of State on down.
But the Chief Justice bringsto office no one but himself. He takes his seat with
eight Associate Justices who are there already, and who are in no way indebted
to him. By historic usage, he presides over the Court in open session, presides
over the Court’s conferences, and assigns the preparation of opinions in cases
pending before the Court if he has voted with the majority. He also speaks on
behalf of the federal judiciary in matters which pertain to it. But this structure
obvioudly leaves great room for interplay among the members of the Court.
Marshall and Taney were dominant members of the Courtson which they served
as Chief Justice; Chase and Vinson were not. Perhapsthe best description of the
office isto say that the Chief Justice has placed in his hands some of the tools
which will enable him to be primus among the pares but his stature will depend
on how he uses them.*

Qualifications for the Office

Asnoted, theofficeof Chief Justicerequiresthat itsoccupant beableto perform
in many demanding roles — as presiding officer of the Court, judge, constitutional
scholar, statesman, consensus-builder, advocate, and administrator. Nevertheless,
thereisno formal list of qualifications for the job — not even a requirement that a
nominee be alawyer,* although every Justice to date has been alawyer.

% The 2001 Year-End Report on the Federal Judiciary noted that the Chief Justice led a
delegation representing thefederal judiciary to Mexico at theinvitation of the the President
of the Mexican Supreme Court as part of ajudicial exchange (afollow-up to asimilar visit
by a Mexican delegation to Washington in 1999). In 2001, more than 800 representatives
from over 40 federal judicial systems around the world visited the Supreme Court to learn
about the American judicia system.

» 28U.SC.83.

% William H. Rehnquist, Remarks of The Chief Justiceon My Lifeinthe Law Series, Duke
University School of Law, April 13, 2002, available at
[http://www.supremecourtus.gov/publicinfo/speeches/sp_04-14-03.html]. InLatin, primus
means first and pares means equals.

3 Thereareno constitutional provisionssetting forth professional qualificationsfor federal
judges ingeneral, nor do any statutes set forth professional qualificationsfor federal judges
with lifetime appointments. (Judges with lifetime appointments include the Supreme

(continued...)
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In recent decades, discussionsin the Senate of the professional qualifications of
judicial nominees in general often have focused on three aspects of a nominee’s
background — the nominee’s integrity, professional competence, and judicia
temperament. The breakdown of professional qualifications into these aspects has
mirrored the three-pronged standard long used by the American Bar Association’s
(ABA’s) Standing Committee on Federa Judiciary in evaluating federa judicial
nominees on behalf of Presidents and the Senate Judiciary Committee.® Inabooklet
describingitsevaluating role,*the ABA committee explainswhat itsthree standards
measure. The criterion of professional competence, the committee writes,
“encompasses such qualitiesasintellectua capacity, judgment, writing and anal ytical
ability, knowledge of the law, and breadth of professional experience.”

Asfor nomineesto the Supreme Court, the ABA committee commentsthat “the
same factors considered with respect to the lower courts are relevant.” 1n addition,
however, the committee explains that its evaluation

is based on the premise that the Supreme Court requires a person with
exceptional professional qualifications. Thesignificance, range and complexity
of theissues considered by the Supreme Court, the importance of the underlying
societal problems, the need to mediate between tradition and change and the
Supreme Court’ sextraordinarily heavy docket are among thefactorsthat require
aperson of exceptional ability.”*

Besides the above-mentioned qualities that would be desirable in Supreme
Court Justicesin general, anumber of additional intangible qualities as well would
appear to be desirable, and even critical, to bring to the Chief Justice position. These
would include leadership, scholarship, and consensus-building skills, as well as

31 (...continued)

Court’ s Justices and judges on the U.S. district courts, the U.S. courts of appeals, and the
U.S. Court of International Trade). “Thevery few statutory professional prerequisitesapply
only to nominees to federal courts whose judges are not constitutionally entitled to ‘good
Behaviour’ [i.e, lifetime] tenure.” CRS Report 95-404A, Professional Qualifications for
Appointment to the Federal Judiciary, by P. L. Morgan (archived; availablefromD. Steven
Rutkus).

¥ For discussion of the past role of the ABA Standing Committeein evaluating and rating
the qualifications of Supreme Court nominees for the benefit of Presidents and the Senate
Judiciary Committee, see CRS Report RL31989, Supreme Court Appointment Process, pp.
12-13 and pp. 20-22. See also CRS Report 96-446 GOV, The American Bar Association’s
Sanding Committee on Federal Judiciary: A Historical Overview, by Denis Steven Rutkus
(archived; available from the author).

¥ The ABA Standing Committee on Federal Judiciary: What It Is and How It Works,
American Bar Association, available at [http://www.abanet.org/scfedjud/backgrounder.
html].

3 1bid. Thecriterion of integrity, the committee booklet explains, concerns“the nominee' s
character and general reputationinthelegal community,” aswell as*hisor her industry and
diligence.” Judicia temperament involves “the prospective nominee's compassion,
decisiveness, open-mindedness, courtesy, patience, freedom from bias, and commitment to
equal justice under the law.”

% |bid.



CRS9

administrative abilities. Earlier experience on the Court may also be valuable,
although, historically, such experience usually has not been critical in the selection
of a Chief Justice nominee.*

John P. Frank, in Marble Palace; the Supreme Court in American Life, has
articulated the view that a Chief Justice

must get hisreal eminence not from the office but from the qualitieshe bringsto
it. He must possess the mysterious quality of leadership. In this respect the
outstanding Chief was [John] Marshall, who for 35 years presided over a Court
largely populated by Justices of an opposing political party. Moreover, his
Court, because of the very newness of the Constitution it was expounding, dealt
with some of the greatest questions of history.*

Former Chief Justice Charles Evans Hughes, in The Supreme Court of the
United Sates, wrote:

The Chief Justice as the head of the Court has an outstanding position, but in a
small body of able men with equal authority in the making of decisions, it is
evident that his actual influence will depend on the strength of his character and
thedemonstration of hisability intheintimaterel ationsof the Judges.... Courage
of conviction, sound learning, familiarity with precedents, exact knowledge due
to painstaking study of the casesunder consideration cannot fail to command that
profound respect which is always yielded to intellectual power conscientiously
applied.®

A decade prior to being appointed an Associate Justice in 1939, Felix
Frankfurter defined the qualities that any member named to the Court should
embody:

The most relevant things about an appointee are his breadth of vision, his
imagination, his capacity for disinterested judgment, his power to discover and
suppress hisprejudices.... Throughout its history, the Supreme Court has called
for statesmanship — the gifts of mind and character fit to rule nations.*

% Only four Associate Justices were, at the time they were serving on the Court, nominated
to be Chief Justice — Edward D. Whitein 1910, Harlan Fiske Stone in 1941, Abe Fortas
in 1968, and William H. Rehnquist in 1986. (White, Stone, and Rehnquist received Senate
confirmation to be Chief Justice, but Fortas did not.) Two others appointed to be Chief
Justice, John Rutledge in 1795 and Charles Evans Hughes in 1930, had earlier served as
Associate Justices, but were not serving on the Court at the time of their Chief Justice
appointments.

3" John Paul Frank, Marble Palace; the Supreme Court in American Life (Westport, CT:
Greenwood Press,1972), pp. 78-79.

% Charles Evans Hughes, The Supreme Court of the United Sates (New Y ork: Columbia
University Press, 1928), p. 57.

% Frankfurter, quoted by James Reston, in “Choice of New Chief Justice Could Hinge on
Many Tests,” New York Times, Sept. 10, 1953, p. 20.
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These attributes would appear to be especially important for a Chief Justice, as
the leader of the Court.

Apart from the personal qualities of individuals under consideration for
appointment to be Chief Justice, external political factors may also play a part in
determining whether these persons are a good “fit” for the appointment. Such
factors would include the President’s policy preferences, the Senate’s party and
ideological divisions, the composition of the current Court, and the candidates
chancesfor receiving Senate confirmation if nominated. The extent to which these
factors can influence a President’s selection of a nominee, as well as the Senate’s
decision on whether to confirm, are discussed in this report’ s next section.®

Process for Appointment of a Chief Justice

Background

Brief Description of the Appointment Process. Themodern-day process
for appointing a Chief Justice is the same as that for appointing Associate Justices
to the Court.** The need for a Supreme Court appointment arises when a vacancy
occurs on the Court dueto the death, retirement, or resignation of a Justice (or when
a Justice announces the intention to retire or resign). At that point, it becomes the
President’ s constitutional responsibility to select asuccessor to the vacating Justice.
A Chief Justice appointment may be made only when thereis, or is scheduled to be,
avacancy in the position of Chief Justice; the President may not use the occasion of
an Associate Justice vacancy to appoint someone to replace a sitting Chief Justice.

Typically, candidates for the Supreme Court who are under serious
consideration by the President will undergo a thorough investigation by the
Administration into their private backgrounds, public record, and professional
gualifications. In deciding whom to appoint, Presidents are free to receive advice
from whomever they choose. The President may, but isnot required to, seek advice
from Members of the Senate. Advice may also come from many other sources,
including House Members, officials in the President’s administration, past and
current Supreme Court Justices, party leaders, interest groups, and others.

The appointment process officially begins when the President sel ects someone
tofill the Court vacancy. Except in rare cases of temporary recess appoi ntments, the
President will seek to give this person a lifetime appointment, which will require
Senate consent. To obtain the Senate’'s approval, the President submits a written

0 See also CRS General Distribution Memorandum, Criteria Used by Senatorsto Evaluate
Judicial Nominations, by Denis Steven Rutkus (available from the author), for adiscussion
of the widerange of criteriathat Senators have been understood to use in deciding whether
to vote to confirm nominees for federal judgeships.

“I For amore complete review of each stage of the Supreme Court appointment process, as
itsappliesto Associate Justiceaswell as Chief Justice nominees, see CRS Report RL 31989,
Supreme Court Appointment Process: Roles of the President, Judiciary Committee, and
Senate, by Denis Steven Rutkus.
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nomination of the person to the Senate. Usually onthe sameday it isreceived by the
Senate, the nomination isreferred to the Committee on the Judiciary. Immediately
upon the President’ s announcement of a nominee, the Judicial Committee initiates
its own intensive investigation into the nominee’s background. When its
investigation is completed, the Judiciary Committee holds hearings on the
nomination, during which the nominee typically appears to testify and answer
guestionsfrom Committee members. Thenthecommitteevotesonwhether to report
the nomination to the Senate and, if so, whether to report it favorably, unfavorably,
or without recommendation. A report with a negative recommendation or no
recommendation, like a favorable report, permits the nomination to go forward, to
be considered by Senate as awhole, but it also alerts the Senate that a substantial
number of committee members have reservations about the nominee.

Inthe next stage, consideration of the nomination by thefull Senateisscheduled
by the Senate majority leader, usualy in consultation with the minority leader. If
there is extended debate by opponents of the nomination, commonly called a
filibuster, debate may be brought to aclose by a*cloture” vote of three-fifths of the
full Senatemembership. (If three-fifthsof the Senate’ sMembersdo not votein favor
of cloture, Senators opposing the nomination, even if in the minority, may use
extended debate and opposition to cloture to prevent a vote on confirmation from
taking place — ascenario, however, which has played out that way only oncein the
past.) After Senate debate on the nomination is concluded, the Senate votes to
confirm or disapprove the nomination, with confirmation requiring amajority vote.
If the Senate votesin the negative on whether to confirm, the nomination is defeated,
and aresolution of disapproval isforwarded to the President.

If the Senate votes to confirm the nomination, the secretary of the Senate
transmits the resolution of confirmation to the White House, where the President
signs a document, called a commission, officially appointing the individual to the
Court. The commission, after being engraved at the Department of Justice with a
date of appointment, and signed by the Attorney General, is delivered to the
appointee, along with the oath of office. After receiving the commission, the
appointeeissworninto office, marking the completion of the appointment process.*

A President also may make a Supreme Court appointment without the Senate’ s
consent, when the Senate isin recess. Such “recess appointments,” however, are

2 An incoming Justice takes two oaths of office — a judicial oath, as required by the
Judiciary Act of 1789, and aconstitutional oath, which, asrequired by Article V1 of theU.S.
Congtitution, is administered to Members of Congress and all executive and judicial
officers. 1n 1986, both oaths of officewere administered toincoming Chief Justice William
H. Rehnquist by retiring Chief Justice Warren E. Burger — the congtitutional oath at the
White House, thejudicial oath at the Supreme Court. In 1969 both oaths were administered
at the Supreme Court to incoming Chief Justice Burger by retiring Chief Justice Earl
Warren. In 1953, both oaths were administered to incoming Chief Justice Warren at the
Supreme Court — the constitutional oath by the senior Associate Justicein point of service,
Hugo L. Black, and thejudicial oath by the Clerk of the Court, Harold B. Willey. See Ruth
Marcus, “Rehnquist, Scalia Take Their Oaths,” Washington Post, Sept. 27, 1986, p. A14;
“Burger isSwornasChief Justice,” New York Times, June 24, 1969, p.1; and “Warren Takes
Place on Bench as High Court Meets Today,” Washington Post, Oct. 5, 1953, p. 1.
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temporary, with their terms expiring a the end of the Senate’s next session.
Historically, recess appointmentsto the Supreme Court have been rare (thelast three
occurring in the 1950s) and sometimes have been controversial, in part because they
bypassed the Senate and its confirmation role.

Past Chief Justice Appointments. Starting with John Jay of New Y ork,
who took his judicial oath of office on October 19, 1789, to the present day, 16
individual s (all men) have served as Chief Justice of the United States. Fifteen of the
16 received lifetime appointments, after being nominated by the President and then
confirmed by the Senate. One of the 15, prior to his nomination, had received a
“recess appointment” from the President to serve for a limited term. A 16™
individual served as Chief Justice only by temporary recess appointment, without
subsequently being confirmed by the Senate for alifetime appointment. Eleven of
the 16 Chief Justices had never served on the Supreme Court before their
appointments, while the other five had earlier served on the Court as Associate
Justices.”

Four Chief Justice nomineesfailed to receive Senate confirmation. Oneof them
was the recess appointee already mentioned, who, after first receiving appointment
by the President during a Senate recess, was subsequently nominated when the
Senate was in session, only to be rejected by a Senate roll call vote.** The three
others, in the face of significant opposition in the Senate, saw their nominations
withdrawn by the President.”

Two other nominees to be Chief Justice were confirmed by the Senate, but
declined the appointments. One of them was John Jay, who, after having already
served as Chief Justice and then as governor of New Y ork, was nominated to be
Chief Justice asecond time.* The other was an Associate Justice who was content
to remain in that position after receiving Senate confirmation to be Chief Justice.*’

3 SeeTable 1 at end of thisreport, which liststhe names of all past Chief Justice nominees
chronologically by the dates of their nominations. The table, among other things, indicates
which nominees received Senate confirmation, which had prior service onthe Court (either
as an Associate Justice or, in one instance, as Chief Justice), and which two declined their
appointments after being confirmed.

4 See the 1795 appointment of John Rutledge, in Table 1 at the end of this report.

% See, in Table 1 at the end of thisreport, the nominations of George H. Williamsin 1873,
Caleb Cushing in 1874, and Abe Fortasin 1968.

“6 See 1800 nomination of Jay in Table 1, at the end of thisreport. For text of Jan. 2, 1801,
letter from John Jay to President John Adams, declining the appoi ntment, see MaevaMarcus
et al., eds., The Documentary History of the Supreme Court of the United Sates, 1789-
1800, val. 1, part 1 (“Appointments and Proceedings’) (New Y ork: Columbia University
Press, 1985), pp. 146-147. (Hereafter cited as Marcus, Documentary History.)

" See, at the end of thisreport, the 1796 nomination of Associate Justice William Cushing
to be Chief Justice. For text of Feb. 2, 1796, letter of Justice Cushing to President George
Washington, declining the Chief Justice appointment, see Marcus, Documentary History,
pp. 103-104.
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Constitutional Language on Supreme Court Appointments. Under the
Constitution, Justices on the Supreme Court receivelifetime appointments, holding
office “during good Behaviour.”*® Such job security in the federal government is
conferred solely on Supreme Court Justices and judges in lower federal courts
established by Congress under Article 11l of the Constitution.”® By constitutional
design, lifetime appoi ntmentsareintended to insure the independence of the Supreme
Court (aswell asthe lower federal courts) from the President and Congress.® Once
Justices are confirmed, a President has no power to remove them from office. A
Justice may be removed by Congress, but only through the difficult and involved
process of impeachment. Only one Supreme Court Justice has ever beenimpeached
(inan episode that occurred in 1804), and he remained in office after being acquitted
by the Senate.>* Many Justicesservefor 20to 30 yearsand sometimes are still onthe
Court decades after the President who nominated them has | eft office.

The procedure for appointing a Justice to the Supreme Court is provided for in
the Constitution of the United States in only a few words. The “Appointments
Clause” in the Constitution (Article I, Section 2, Clause 2) states that the President
“shall nominate, and by and with the Advice and Consent of the Senate, shall appoint
.. Judges of the supreme Court.”>> While the process of appointing Justices has

4 U.S. Constitution, Article 111, Section 1.

“9 1bid. Articlelll, Section 1, provides, in part, that the“judicial Power of the United States,
shall bevested in one supreme Court, and in such inferior Courts as the Congress may from
timetotime ordain and establish. The Judges, both of the supreme and inferior courts, shall
hold their officesduring good Behaviour....” Inthe present federal court system, the courts
established by Congress under Article 111, Section 1, whose judgeships entail lifetime
appointments, are the U.S. District Courts, the U.S. Courts of Appeals, and the U.S. Court
of International Trade.

0 Alexander Hamilton, in Federaist Paper 78 (“The Judges as Guardians of the
Congtitution™), maintained that while the judiciary was “in continual jeopardy of being
overpowered, awed, or influenced by its coordinate branches ... , nothing can contribute so
much to itsfirmness and independence aspermanency in office.” Headded that if the courts
“are to be considered as the bulwarks of a limited Constitution against legislative
encroachments, this consideration will afford a strong argument for the permanent tenure
of judicial offices, since nothing will contribute so much as this to that independent spirit
in the judges....” (emphases added). Benjamin Fletcher Wright, ed., The Federalist by
Alexander Hamilton, James Madison, and John Jay (Cambridge, MA: Belknap Press of
Harvard University Press, 1966), pp. 491 (first quote) and 494 (second quote). (Hereafter
cited as Wright, The Federalist.)

*1 In 1804 the House of Representatives voted to impeach Justice Samuel Chase. The vote
to impeach Chase, a staunch Federalist and outspoken critic of Jeffersonian Republican
policies, was strictly along party lines. In 1805, after a Senate trial, Chase was acquitted
after votes in the Senate fell short of the necessary two-thirds majority on any of the
impeachment articles approved by the House. “Chase’s impeachment and trial set a
precedent of strict construction of the impeachment clause and bolstered the judiciary’s
claim of independence from political tampering.” Elder Witt, ed., Congressional
Quarterly sGuidetotheU.S. SupremeCourt, 2™ ed. (Washington: Congressional Quarterly
Inc, 1990), p. 235.

%2 The decision of the framers of the Constitutional Convention of 1787 to have the
(continued...)
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undergone some changesover two centuries, itsmost essential feature— the sharing
of power between the President and the Senate — has remained unchanged: To
receive lifetime appointment to the Court, one must first be formally selected
(“nominated”) by the President and then approved (“ confirmed”) by the Senate.

The Creation of a Vacancy or Prospective Vacancy on the Court.
The need for a Chief Justice appointment arises when the position becomes vacant,
due to death, retirement, or resignation, or when the Chief Justice announces the
intention to retire or resign. It then becomes the President’s constitutional
responsibility to select a successor.>® Historicaly, Justices have announced their
retirementsor resignationsin lettersto the President. In letters of this sort, outgoing
Chief Justiceshavetimed their departuresin variousways— effectiveimmediately,
upon a specified future date, upon the qualification of asuccessor, or at the pleasure
of the President.>

%2 (...continued)

President and the Senate share in the appointment of the Supreme Court Justices and other
principal officersof thegovernment, one scholar writes, wasacompromisereached between
“one group of men [who] feared the abuse of the appointing power by the executive and
favored appointments by the legidative body,” and “another group of more resolute men,
eager to establish a strong national government with a vigorous administration, [who]
favored the granting of the power of appointment to the President.” Joseph P. Harris, The
Advice and Consent of the Senate: A Study of the Confirmation of Appointments by the
United Sates Senate (Berkeley: University of California Press, 1953; reprint, New Y ork:
Greenwood Press, 1968), p. 33. (Hereafter cited as Harris, Advice and Consent.)

3 Of the 15 persons who served as Chief Justice prior to the current office holder, three
(specifically the first three) resigned, eight died in office, and four retired. Prior to 1869,
there was no statutory retirement provision for Supreme Court Justices, and the departure
mode for every Justice, Associate aswell as Chief, was either death in office or resignation
(with many Justices, for financial concerns, unable to afford to resign). Six consecutive
Chief Justices (whosetotal service spanned theyears 1801 to 1921) died in office. Thefirst
of four Chief Justices to retire, and thereby receive a government pension for his service,
was William Howard Taft, in 1930. For a book-length examination of the considerations
that Justices have weighed in deciding whether to resign or retire from the Court, see
Artemus Ward, Deciding To Leave: The Politics of Retirement from the United States
Supreme Court (Albany, NY : State University of New Y ork Press, 2003). (Hereafter cited
as Ward, Deciding to Leave.)

% Thefour Chief Justices who retired from the Court were William Howard Taft, Charles
Evans Hughes, Earl Warren, and Warren Burger. In aletter to President Herbert Hoover,
dated Feb. 3, 1930, Chief Justice Taft stated that he was “desirous of accepting” the
retirement benefitsaccorded to federal judgeswho had served asjudgesfor at |east 10 years
and had attained the age of 70, and noted that his resignation was “intended to take effect
immediately upon its acceptance by you.” U.S. President (Hoover), “Letter Accepting the
Resignation of William Howard Taft as Chief Justice of the Supreme Court,” Public Papers
of the Presidents of the United Sates— Herbert Hoover, 1930 (Washington: GPO, 1976),
p. 42.

Citing “considerations of health and age,” Chief Justice Charles Evans Hughesin a
letter to President Franklin D. Roosevelt, dated June 2, 1941, stated hisintention to retire
effective July 1, 1941. U.S. President (Roosevelt, F.), “Exchange of Communications
Between the President and Chief Justice Charles Evans Hughes on His Retirement. June 2,

(continued...)



CRS-15

As noted above, a Supreme Court vacancy also could occur if a Justice were
removed by Congressthrough theimpeachment process, but no Justice hasever been
removed from the Court in this way. A vacancy could occur, as well, upon the
expiration of the term of a Justice who received a recess appointment from the
President. However, the only recess-appointed Supreme Court Justice who was not
later confirmed by the Senate, Chief Justice John Rutledge in 1795, resigned before
his term expired.®

A vacancy on the Court is not necessarily created if a Justice becomes
permanently disabled from performing the duties of the office. Thevacancy, inthat
instance, iscreated only when the Justi ce either steps down on hisor her ownvolition
or diesin office. When apermanently disabled Justice declines to retire, no law or
Court rule provides for his or her removal. While statutory procedures exist for
lower courts to certify the permanent disability of a colleague,® none exists for the

> (...continued)
1941,” The Public Papers and Addresses of Franklin D. Roosevelt, 1941 vol. (New Y ork,
Harper & Brothers, 1950), p. 200.

In aJune 13, 1968, letter to President Lyndon Johnson, Chief Justice Earl Warren
declared hisintention to retire as Chief Justice “effective at your pleasure.” U.S. President
(Johnson, L.), “ The President’ s News Conference of June 26, 1968,” Public Papers of the
Presidents of the United States — Lyndon B. Johnson, 1968-69 volume, book 1
(Washington: GPO, 1970), p. 746. Because Warren did not specify aretirement date, the
Johnson administration “interpretedit to mean that Warren would wait until asuccessor was
confirmed.” Ward, Deciding to Leave, p. 172. In early October 1968, after President
Johnson’s nomination of Associate Justice Abe Fortas to succeed Warren failed to gain
Senate confirmation, Warren informed President Johnson that he would continue serving
as Chief until a successor was confirmed. Johnson, for his part, declared he would not
submit another Chief Justice nomination beforeleaving officein January 1969, leavingthe
Court vacancy to befilled by the person elected President in the November 1968 el ections.
U.S. President (Johnson, L.), “Statement by the President Upon Declining to Submit an
Additional Nomination for the Office of Chief Justice of the United States. October 10,
1968,” Public Papersof the Presidents of the United States— Lyndon B. Johnson, 1968-69
volume, book 1 (Washington: GPO, 1970), p. 1024. After taking office in January 1969,
the newly elected President, Richard M. Nixon, “worked out adeal that allowed the Chief
to finish out the 1968 Term before stepping down.” Ward, Deciding to Leave, p. 174.

In aletter to President Ronald Reagan, rel eased by the White House on June 17, 1986,
Chief Justice Burger asked to be relieved as Chief Justice “effective July 10, 1986, or as
soon thereafter asmy successor isqualified, pursuantto 28 U.S.C. 8371(b).” U.S. President
(Reagan), “Exchange of Letters on the Resignation of Warren E. Burger as Chief Justice.
June 17, 1986,” Weekly Compilation of Presidential Documents, vol. 22, June 23, 1986, p.
812.

> See discussion of the Rutledge recess appointment in later section of this report, under
heading “ Recess A ppointments to the Court.”

% 28 U.S.C. §372(b) addresses situations where U.S. district and U.S. circuit court of
appealsjudges are digibleto retire because of permanent disability but declineto do so. In
these cases, a certificate of disability may be signed by a mgjority of the members of the
Judicial Council of the judge’ scircuit and presented to the President. If the President finds
that the judge is “unable to discharge efficiently all the duties of his office by reason of
permanent mental or physical disability and that the appointment of an additional judgeis

(continued...)
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Supreme Court.>” Instead, the Court “relies on justices to determine when they are
no longer fit to serve.”*® The President isempowered to appoint someone to take the
place of a disabled Justice only when he or she, by death or retirement, vacates the
position.

President’s Selection of a Nominee

Criteria for Selecting a Nominee. The precise criteriaused in selecting a
Supreme Court nominee will vary from President to President. Two genera
motivations, however, appear to underlie the choices of almost every President,
whether the appointment is for Chief Justice or for an Associate Justice seat. One
motivation is to have the nomination serve the President’ s political interests (in the
partisan and electoral senses of the word “political,” aswell asin the public policy
sense); the second is to demonstrate that a search was successfully made for a
nominee having the highest professional qualifications.

Virtually every President is presumed to take into account a wide range of
political considerationswhen faced with theresponsibility of filling aSupreme Court
vacancy. For instance, most Presidents, it is assumed, will be inclined to select a
nominee whose political or ideological views appear compatible with their own.
“Presidents are, for the most part, results-oriented. This means that they want
justices on the Court who will vote to decide cases consistent with the president’s
policy preferences.”™ The President also may consider whether a prospective
nomination will be pleasing to the constituencies upon whom he especially reliesfor
political support. For political or other reasons, such nominee attributes as party
affiliation, geographicorigin, ethnicity, religion, and gender may al so beof particular

% (...continued)

necessary for the efficient dispatch of business, the President may make such appointment
by and with the advice and consent of the Senate.” The President’ s appointment, in this
situation, is not made to a vacated judgeship, but to a newly created judgeship (which
temporarily increases by one the number of judgesinthedistrict or circuit). Thejudgeship
of the permanently disabled judge becomes vacant only upon his or her death, resignation,
or retirement. When that occurs, the statute provides that the vacancy shall not be refilled
(causing the number of judgeshipsin the district or circuit to be reduced by one, reverting
to the number of judgeships permanently authorized for the district or circuit).

57 28 U.S.C. 8372 (@) provides that a Justice or lower federal court judge with lifetime
tenure “who becomes permanently disabled from performing his duties may retire from
regular active service,” by certifying this disability to the President in writing. The Justice
or judge who retires under this section, after 10 years of service, receives during the
remainder of hisor her lifetime the office’ s full salary, or one-half the salary of the office
if having served less than 10 years.

¥ Robert S. Greenberger, “On High Court, No Law Governs Quitting Time,” Wall Street
Journal, Dec. 28, 2004, p. A4.

% GeorgeL. Watson and John A. Stookey, Shaping America: the Politics of Supreme Court
Appointments (New Y ork: Harper Collins College Publishers, 1995), pp. 58-59. (Hereafter
cited as Watson and Stookey, Shaping America.)
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importance to the President.®® A President also might take into account whether the
existing “balance” among the Court’s members (in a political party, ideological,
demographic, or other sense) should be altered. Another consideration will be the
prospects for a potential nominee receiving Senate confirmation. Even if a
controversial nomineeisbelieved to be confirmable, an assessment must be made as
to whether the benefits of confirmation will be worth the costs of the political battle
to be waged.**

Most Presidents also want their Supreme Court nominees to have
unquestionably outstanding legal qualifications. Presidents look for a high degree
of merit in their nominees not only in recognition of the demanding nature of the
work that awaits someone appointed to the Court, but also because of the public’s
expectations that a Supreme Court nominee be highly qudified.® With such
expectations of excellence, Presidents often present their nominees as the best
person, or among the best persons, available.®®

€ Considerations of geographic representation, for example, influenced President George
Washington, in 1789, to divide his first six appointments to the Court between three
nominees from the North and three from the South. See Watson and Stookey, Shaping
America, p. 60, and Henry J. Abraham, Justices, Presidents, and Senators: A History of the
U.S. Supreme Court Appointments from Washington to Clinton (Lanham, MD: Rowman &
Littlefield Publishers, Inc., 1999), pp. 59-60. (Hereafter cited as Abraham, Justices,
Presidents, and Senators.) President Ronald Reagan in 1981, for example, was sensitive
to the absence of any femal e Justices on the Court. Inannouncing hischoiceof SandraDay
O’ Connor toreplaceretiring Justice Potter Stewart, President Reagan noted that “ during my
campaign for the Presidency, | made acommitment that one of my first appointmentsto the
Supreme Court vacancy would be the most qualified woman that | could possibly find.”
U.S. President (Reagan), “Remarks Announcing the Intention to Nominate Sandra Day
O’ Connor to Be an Associate Justice of the Supreme Court of the United States, July 7,
1981,” Public Papers of the Presidents of the United Sates, Ronald Reagan, 1981
(Washington: GPO, 1982), p. 596

&1 While the “desire to appoint justices sympathetic to their own ideological and policy
views may drive most presidents in selecting judges,” the field of potentially acceptable
nominees for most presidents, according to Watson and Stookey, is narrowed down by at
least five “subsidiary motivations’ — (1) rewarding personal or political support, (2)
representing certain interests, (3) cultivating political support, (4) ensuring asafe nominee,
and (5) picking the most qualified nominee. Watson and Stookey, Shaping America, p. 59.

2 One of the “unwritten codes,” two scholars on the judiciary have written, “is that a
judicial appointment is different from run-of-the-mill patronage. Thus, although the
political rules may allow a president to reward an old ally with a seat on the bench, even
here tradition has created an expectation that the would-be judge have some reputation for
professional competence, the more so asthe judgeship in question goesfromthetrial court
to the appeals court to the Supreme Court level.” Robert A. Carp and Ronald A. Stidham,
Judicial Processin America, 3" ed. (Washington: CQ Press, 1996), pp. 240-241.

& President Gerald R. Ford, for example, said he believed hisnominee, U.S. appellate court
judge John Paul Stevens, “to be best qualified to serve as an Associate Justice of the
Supreme Court.” U.S. President (Ford), “ Remarks Announcing | ntention to Nominate John
Paul Stevensto Bean Associate Justice of the Supreme Court, November 28, 1975,” Public
Paper s of the Presidents of the United Sates; Gerald R. Ford; 1975, Book Il (Washington:
GPO, 1977), p. 1917. Similarly, in 1991, President George H. W. Bush said of hominee

(continued...)
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Closely related to the expectation that a Supreme Court nominee have excellent
professional qualifications are the ideals of integrity and impartiality in a nominee.
Most Presidents presumably will be aware of the historical expectation, dating back
to Alexander Hamilton’ s pronouncementsin the Federalist Papers, that a Justice be
aperson of unguestioned integrity who is able to approach cases and controversies
impartially, without personal prejudice.®

A President, however, may have additional concerns when the Supreme Court
vacancy to befilled isthat of the Chief Justice. Besides requiring that a candidate
be politically acceptable, have excellent legal qualifications, and enjoy a reputation
for integrity, aPresident might be concerned that hisnominee have provenleadership
qualities necessary to effectively perform the tasks specific to the position of Chief
Justice. Such qualities, in the President’s view, could include administrative and
human relations skills, with the latter especially important in fostering collegiality
among the Court’s members. The President also might look for distinction or
eminenceinaChief Justice nominee sufficient to command therespect of the Court’s
other Justices, as well as further public respect for the Court. A President, too,
might be concerned with the age of the Chief Justice nominee, requiring, for instance,
that the nominee be at | east of a certain age (to insure an adequate degree of maturity
and experiencerelative to the other Justices) but not above acertain age (to allow for
thelikely ability to serve as aleader on the Court for asubstantial number of years).

The situation faced by President Dwight D. Eisenhower in 1953 isillustrative
of thewiderange of criteriaaPresident might apply when deciding whom to appoint
tofill aChief Justice vacancy. On September 8, 1953, Chief Justice Fred M. Vinson
died unexpectedly. Within days, the President, according to one news analysis, was
being “urged by prominent members of his party to apply al sorts of different tests
— political, geographical, personal, philosophical” — in deciding on asuccessor to
Vinson. A major geographical consideration, which was said to favor the
appointment of Earl Warren, governor of California, was that among the Court’s
eight remaining members there were “ no representatives from the West, and of the
fifty-six appointments to the Court since the beginning of the Civil War, only two
[had] been from California.”®

& (...continued)

Clarence Thomas, “1 believe he' |l beagreat justice. Heisthe best person for thisposition.”
U.S. President (Bush, GeorgeH. W.), “ ThePresident’ sNews Conferencein K ennebunkport,
Maine, July 1, 1991,” Public Papers of the President of the United States; George Bush;
1991, Book Il (Washington: GPO, 1992), p. 801.

% |n Federalist Paper 78 (“ Judges as Guardians of the Constitution™), Hamilton extolled the
“benefits of theintegrity and moderation of the Judiciary,” which, he said, commanded “the
esteem and applause of all the virtuous and disinterested.” Further, he maintained, there
could “bebut few men” in society whowould “ unitetherequisiteintegrity withtherequisite
knowledge” to “qualify them for the stations of judges.” Wright, The Federalist, pp. 495
(first quote) and 496 (second quote).

& James Reston, “Choice of New Chief Justice Could Hinge on Many Tests,” New York
Times, Sept. 10, 1953, p. 20.
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However, another factor, age, was said to favor former New Y ork governor
Thomas E. Dewey, who, at 51, was 11 years younger than Governor Warren. The
reasoning urged upon the President by Dewey supporters was that “all other things
being equal, the authority of a Chief Justicetendsto increase with the duration of his
service on the court.” Hence, a younger-appointed Chief Justice might have more
time “for his personality and character to leave a strong imprint on [the] Court’s
decisions’ and to “develop strong lines of allegiance among the other justices.” %

The news analysis noted that both Governors Dewey and Warren

have distinguished legal and administrative records; both have impressive traits
of character; both have strong personal and political claimson the President, but,
in the last analysis, the question is: What test will President Eisenhower apply
when he puts his mind to this momentous decision?’

Ultimately, the President appointed Governor Warren. President Eisenhower
and his closest political adviserswere agreed “that Warren' s experience, leadership
qualities, and administrative expertise constituted precisely thekind of medicinethat
the badly faction-rent Vinson Court needed.” Moreover, they were “convinced that
herewas ... abonafide ‘ middle-of-the-road’ or ‘moderate’ Republican.”®

In his memoirs, President Eisenhower noted that, from the beginning of his
administration in 1953, he wanted the federal judges he selected to “command the
respect, confidence, and pride of the population.”® To that end, he set thefollowing
qualification standards for each judicia appointee:

e “ ... character and ability would be the first qualifications to seek”;
e Approva of the American Bar Association’s Committee on Federal
Judiciary and “the respect of the community in which helived”;

e A “thorough investigation of the prospective appointee’ sreputation
and of every pertinent detail of his life” by the Federal Bureau of
Investigation ;

e Anupper agelimit for initial appointment of 62 (*allowingamargin
of ayear or so if other qualifications were unusually impressive”);

e “Generd hedth”;

 Ibid.
7 Abraham, Justices, Presidents, and Senators, p. 192.

% In his memoirs, President Eisenhower recounted that, afew months prior to the death of
Chief Justice Vinson, he had talked to Governor Warren “about his basic philosophy and
been quite pleased that his views seemed to reflect high ideals and a great deal of common
sense. During this conversation | told the Governor that | was considering the possibility
of appointing him to the Supreme Court and | was definitely inclined to do so if, in the
future, avacancy should occur.” Dwight D. Eisenhower, The White House Years, 2 vols.
(Garden City, NY: Doubleday & Company, Inc., 1963-65), vol. 1, p. 228.

% |pid., p.227.
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e “Solid common sense,” whichwould “exclude... candidates known
to hold extreme legal or philosophic views.” ™

As to Supreme Court appointments, Eisenhower recounted, another
consideration wasthe past party affiliations of the Court’ smembers. 1n 1953, before
the death of Chief Justice Vinson, “eight of the nine members of the Court had been
classed as Democrats before joining the Court and only one — Associate Justice
Harold Burton — as a Republican. Naturally for the good of the country, | hoped
eventually to achieve abetter balancein thisregard.” However, he added, “I had no
intention of selecting a chief justice merely on such abasis. My goal was a United
States Supreme Court worthy of the high esteem of the American people.” *

For the office of Chief Justice, Eisenhower recalled, additional factorshad to be
considered:

A chief justice, | felt, should in addition to meeting all the criteria | had
established for the selection of other judges, be a man of national stature, who
had such recognized administrative ability asto promise an efficient conduct of
the affairs of the Court and who could be expected to provide a leadership that
would be favorably received by al of the courts of the land.™

Of various candidates for Chief Justice that immediately came to mind, the
former President recalled, most were automatically eliminated either because of
advanced age or arecord of unsound health. These considerations, he noted, ruled
out anumber of members of the Court for elevation to Chief Justice, whiletwo other
Justices “represented what | thought were extreme views in matters that could be
expected to come before the Court for decision.””

Early in his Administration, but after the appointment of Earl Warren as Chief
Justice, President Eisenhower added another criterionto be applied specifically tothe
selection of Supreme Court Justices:

| told the Attorney General that | would not thereafter appoint anyone who had
not served on alower federal court or on astate supreme court. My thought was
that this criterion would insure that there would then be available to us arecord
of thedecisionsfor which the prospective appointee had beenresponsible. These
would provide an inkling of his philosophy.™

In the remainder of his Administration, President Eisenhower made four additional
Supreme Court appointments. Unlike Governor Warren, who had no prior judicial

© bid., pp. 226-227.
7 Ipid., p. 226.
72 |pid., p. 227.
 bid., pp. 227-228.
7 pid., p. 230.
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experience, Eisenhower’s four subsequent appointees to the Court al had prior
judicial service (threein the federal judiciary and one on a state supreme court).”

The Role of Senate Advice. Historically, Presidents have varied in the
degreeto which they have sought or used advice from Senatorsin selecting Supreme
Court nominees. It isacommon, though not universal, practice for Presidents, asa
matter of courtesy, to consult with Senate party |eaders as well as with members of
the Senate Judiciary Committee before choosing anominee.” Senatorswho candidly
inform a President of their objections to a prospective nominee may help in
identifying shortcomingsin that candidate or the possibility of aconfirmation battle
in the Senate, which the President might want to avoid. Conversely, input from the
Senate might draw new Supreme Court candidates to the President’ s attention, or
provide additional reasonsto nominate apersonwho already isonthe President’ slist
of prospective nominees.”

Asarule, Presidents are also careful to consult with a candidate’ s home-state
Senators, especialy if they areof the same political party asthe President. The need
for such care is due to the longstanding custom of “senatorial courtesy,” whereby
Senators, in the interests of collegiality, are inclined, though not bound, to support
a Senate colleague who opposes a presidential nominee from that Member’s state.
Whileusually invoked by home-state Senatorsto block lower federal court nominees
whom they find unacceptabl e, the custom of “ senatorial courtesy” hassometimesal so
played apart in the defeat of Supreme Court nominations.”

Sometimes, however, a President may deliberately limit the role performed by
Senate advice in the selection of a Supreme Court nominee. In 1969, for instance,
President Richard M. Nixon noted that in his selection of Warren E. Burger to be

> Immediately prior to their appointmentsto the Court, John M. Harlan (1955), CharlesE.
Whittaker (1957) and Potter Stewart (1958) had been U.S. circuit court of appealsjudges,
and William J. Brennan (1956) had been a state supreme court justice.

6 “To acertain extent, presidents have always looked to the Senate for recommendations
and subseguently relied on anominee’ s backersthere to help move the nomination through
the Senate.” Watson and Stookey, Shaping America, p. 78.

" President William Clinton’ ssearch for asuccessor to retiring Justice Harry A. Blackmun,
during the spring of 1994, isillustrative of a President seeking and receiving Senate advice.
According to one report, the President, as he came close to a decision after holding his
options “ close to the vest” for more than a month, “began for the first time to consult with
leading senators about his top candidates for the Court seat and solicited advice about
prospects for easy confirmation.” The advice he received included “sharp Republican
opposition to one of his leading choices, Interior Secretary Bruce Babbitt.” Gwen Ifill,
“Clinton Again Puts Off Decision on Nominee for Court,” The New York Times, May 11,
1994, p. A16.

8 “Numerous instances of the application of senatorial courtesy are on record, with the
practice at least partially accounting for rejection of several nominations to the Supreme
Court.” Abraham, Justices, Presidents and Senators, pp. 19-20. Senatorial courtesy,
Abraham writes, appeared to have been the sole factor in President Grover Cleveland's
unsuccessful nominations of William B. Hornblower (1893) and Wheeler H. Peckham
(1894), both of New Y ork. Each wasrejected by the Senate after Senator David B. Hill (D-
NY) invoked senatorial courtesy.
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Chief Justice, he had not received approval from the Senatorsof the state fromwhich
Burger had originally come (Minnesota) or the state in which he then resided
(Virginia). “Therewereno political clearancesinthiscase,” the President declared,
and there will be none for any judges to the Supreme Court that | appoint.””
Further, the President stated that he told “all the Members of the Senate and the
House, Democrat and Republican,” to submit their recommendations for a Chief
Justice nominee not to him directly, but through Attorney General John Mitchell. (In
turn, the Attorney General would submit to the President “the case for each man,”
with the President then making thedecision.) President Nixon explainedthat he*did
not want to become personally involved in the contest, the very lively contest among
several very well-qualified people for this position.”#

Consgtitutional scholars have differed as to how much importance the framers
of the Constitution attached to theword “ advice” in the phrase* advice and consent.”
The framers, some have maintained, contemplated the Senate performing an
advisory, or recommending, roleto the President prior to hisselection of anominee,
in addition to aconfirming role afterwards.®* Others, by contrast, have insisted that
the Senate' s “ advice and consent” role was meant to be strictly that of determining,
after the President’ s selection had been made, whether to approve the President’s
choice.®

Bridging the opposing schools of thought just noted, another scholar has
asserted that the “ more sensible reading of theterm ‘advice’ isthat it meansthat the
Senate is constitutionally entitled to give advice to a president on whom as well as
what kinds of persons he should nominate to certain posts, but this advice is not

™ The President explained that “we did not inform or clear with either the Minnesota or
VirginiaSenator. They knew nothing about it and we will not do that with any others.” U.S.
President (Nixon.), “ Remarks Announcing the Nomination of Judge Warren Earl Burger To
Be Chief Justice of the United States. May 21, 1969,” Public Papers of the Presidents of
the United States, 1969 vol. (Washington, GPO, 1971), p. 391. The President’ sdecision not
to inform the home-state Senators of his choice of Burger may have, to some degree, been
influenced by the Senators' party affiliation: All four Senatorsin this case were Democrats.
If any of the home-state Senators had been Republicans, President Nixon might well have,
at the very least, advised them of his choice beforehand — rather than risk the
embarrassment to them which might come if they were shown to be totally excluded from
the selection process.

8 |hid., p. 393.

8 See, for example, John Ferling, “The Senate and Federal Judges: The Intent of the
Founding Fathers,” Capitol Studies, vol. 2, Winter 1974, p. 66: “ Sincethe convention acted
at atimewhen nearly every state constitution, and the Articles of Confederation, permitted
alegislativevoiceintheselection of judges, itisinconceivablethat the del egates could have
intended something less than full Senate participation in the appointment process.”

8 See, for example, Harris, Advice and Consent, p. 34: “Thedebatesin the Convention do
not support the thesis since advanced that the framers of the Constitution intended that the
President should secure the advice — that is, the recommendations — of the Senate or of
individual members, before making a nomination.”
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binding.”® More recently, a similar view was expressed by the chairman of the
Senate Judiciary Committee, Arlen Specter (R-PA), regarding the role of Senate
advice on Supreme Court appointments. At a February 24, 2005, news conference,
Senator Specter, in response to a question, stated that for a President,

taking adviceis not too hard aslong as you get to make thefinal decision. And
the Constitution doesn’t say the President should do more than take advice. But
the Constitution does say that there should be advice from the Senate.®

Selecting from Within or Outside the Court. The President may select
a Chief Justice nominee from within — i.e., from among the Court’s Associate
Justices — or from outside the Court. Each option may present the President with
different considerations, attractions and drawbacks.

Choosing a Sitting Associate Justice To Be Chief Justice. If the
President’ schoiceto be Chief Justiceisasitting Associate Justice, the latter must be
nominated and confirmed again to the Court — this time to the position of Chief
Justice. The appointment of an Associate Justiceto be Chief Justiceisoftenreferred
to as an “elevation.”® The President is free to select any one of the Associate
Justicesto be Chief Justice, without regard to seniority. Inthe past, Presidents have
sought to el evate asitting A ssociate Justice to be Chief Justice on five occasions, and
were successful on three of those occasions.®

Appointment of an Associate Justice to be Chief Justice, if successful, creates
avacancy inthe Associate Justice position. Selecting a Chief Justice nominee from
within the Court thus affords the President the opportunity, in conjunction with the
Chief Justice appointment, to make a second Supreme Court appointment, to fill the
vacancy created by the Associate Justice’s elevation.

8 Michael J. Gerhardt, The Federal Appointments Process (Durham, NC: Duke University
Press, 2000), p. 33. The Constitution, Gerhardt adds, “does not mandate any formal
prenomination role for the Senate to consult with the president; nor does it impose any
obligation on the president to consult with the Senate prior to nominating people to
confirmable posts. The Constitution does, however, make it clear that the president or his
nominees may have to pay apriceif he ignores the Senate' s advice.” Ibid.

8 “Sen. Specter Holds News Conference on Chairmanship of Judiciary Committee,” Feb.
24, 2005, CQ Transcript Service, at [http://www.cqg.com].

& The term “elevation” in the judicial appointment process also is used to describe the
appointment of alower federal court appointment to ahigher judicial position, such aswhen
aU.S. district judge is nominated to be a U.S. court of appeals judge, or when a court of
appeals judge is nominated to be a Justice on the Supreme Court.

8 Asdiscussed earlier, thefive nominations of sitting Associate Justicesto be Chief Justice
were: (1) President George Washington’s nomination of Justice William Cushing in 1796,
(2) President William Howard Taft’ s nomination of Justice Edward D. Whitein 1910, (3)
President Franklin D. Roosevelt’s nomination of Justice Harlan Fiske Stone in 1941, (4)
President Lyndon B. Johnson' s nomination of Justice Abe Fortasin 1968, and (5) President
Ronald Reagan’s nomination of Justice William H. Rehnquist in 1986. White, Stone and
Rehnquist were confirmed by the Senate and assumed the office of Chief Justice. While
Cushing was confirmed as well, he declined the appointment. Fortas failed to receive
Senate confirmation. See Table 1 at end of thisreport.
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It has been suggested that selecting a Chief Justice from within the Court, and
therefore being able to make two Court appointments, might appeal to aPresident if
heis concerned with making the Court more in accord with hisown valuesor vision
for the Court.?’ Instead of selecting aChief Justice nominee from outside the Court,
and having only one appointment opportunity, a President, taking the Associate
Justice option, could potentially, through carefully screening of nominee candidates,
name two personsto the Court with views and values similar to hisown. Moreover,
the Associate Justice vacancy could be regarded as an opportunity to nominate a
relatively young person to the Court, whose influence might be felt on the Court for
years — and who himself or herself could, at some later point, be considered by a
President for appointment to Chief Justice.

The two-appointment option, however, might pose political pose risks for a
President, depending on the circumstances. Two nominations, for instance, might
lead to two confirmation battles in the Senate, generating more conflict or
controversy in Congress' s upper chamber than the President would care to contend
with. One Supreme Court appointment, even of arelatively controversial nominee,
might not provoke widespread oppositioninthe Senate, if the appointment werenot,
by itself, seen to portend a significant change in the ideological “balance” of the
Court’smembership. By contrast, two Court appointments, made at the same time,
might, if balance on the Court were seen to be at stake, galvanize the President’s
political opponentsin the Senate to oppose either or both nominees.

When nominating someone from within the Court to be Chief Justice, the
President does not have to wait for the Chief Justice nomination to be confirmed
before nominating asuccessor to the Associate Justicebeing elevated. TheAssociate
Justice nomination is made with the understanding that, before its new appointee
can take office, the Associate Justice position must become vacant. This vacancy
occurs only when the Chief Justice nominee steps down as Associate Justice, which
he or she presumably will do only after receiving Senate confirmation to be Chief
Justice.®®

8 A news analysis has suggested that, in the event the current Chief Justice, William H.
Rehnquigt, retiresthisyear, promoting an associate j usticewould give President George W.
Bush “a chance to appoint an ideologically aligned chief justice in addition to bringing in
an associate justice.” Jeanne Cummings, “ Split Decision: Bush Faces Judicial Test,” Wall
Street Journal, Jan. 4, 2005, p. A4. (Hereafter cited as Cummings, “Split Decision”.)

8 For its part, however, the Senate is not precluded from confirming the Associate Justice
nomination prior to confirming the Chief Justice nomination. In such an event, the
confirmed A ssociate Justice nominee cannot not assume office until after the Chief Justice
nominee has vacated the Associate Justi ce office — presumably doing so only after having
received Senate confirmation. There has been one instance in which such a scenario
occurred, involving the June 12, 1941 nominations of Associate Justice Harlan F. Stone to
be Chief Justice and of Senator James F. Byrnes of South Carolinato be Associate Justice.
The Byrnes nomination was confirmed by the Senate the same day it was received, on June
12, without being referred to committee, before the Stone nomination was confirmed, on
June 27, 1941. However, Justice Byrnes took the judicial oath of office, on July 8, 1941,
only after Chief Justice Stone took hisjudicial oath, on July 3, 1941.
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Choosing Someone Outside the Court To Be Chief Justice. If the
President chooses someone from outside of the Court to be Chief Justice, there will
be only onevacancy tofill and, therefore, only one nomination to make. Thirteen of
the Court’ s past Chief Justices (including in this count the first Chief Justice, John
Jay) were selected as nominees from outside the Court, although two of them had
been Associate Justices prior to the time that they were nominated to be Chief
Justice.®

A single Chief Justice nomination from outside the Court might seem the more
desirable option to a President if he sees no clear potential leader or unifier among
the Court’s current Associate Justices. A President particularly might be reluctant
to choose a Chief Justice nominee from among Associate Justices who are highly
polarized or antagonistic to each other, as such an appointment might only worsen
divisiveness within the Court.®

In 1969, when explaining his choice of Warren E. Burger, a circuit court of
appealsjudge, to be Chief Justice, President Richard M. Nixon noted that the option
of selecting anominee from within the Court had been considered by him on at |east
oneoccasion. Theideawasraised, President Nixon said, by Associate Justice Potter
Stewart, who, afew weeks earlier, had visited him at the White House. During their
meeting, Justice Stewart said that “hefelt that it would not bein the best interest of
the Court to appoint a sitting judge on the Court to Chief Justice.” The Justice
explained, according to the President, that,

generally speaking, because of the special role that the Chief Justice hasto play
astheleader of the Court, it would be very difficult to take aman from the Court
and put him abovetheothers. He said it would be better to bring aman fromthe
outside rather than one from the Court. And with that he took himself out and
asked me not to consider him.*

8 These were the Chief Justice nominations of John Rutledgein 1795 and Charles Evans
Hughesin 1930. Both had served as Associate Justices prior to, but not at, thetime of their
nominations to be Chief Justice — Rutledge from 1790-1791 and Hughes from 1910 to
1916. SeeTable 1 at the end of this report

% Such a consideration concerned President Harry S Truman following the death of Chief
Justice Harlan F. Stone on Apr. 22, 1946. At the time, the Court was experiencing an
internal feud between Associate Justices Hugo L. Black and Robert H. Jackson, “with the
latter publicly accusing the former of blocking his ascendance to the top spot on the Court
... Abraham, Justices, Presidents, and Senators, p. 183. President Truman “quickly
perceived that, for the sake of intra-Court comity, he simply could not promote any of the
Court’ s sitting members....” At the advice of retired Chief Justice Charles Evans Hughes
and retired Associate Justice Owen Roberts, the President nominated the Secretary of the
Treasury, Fred M. Vinson, to be Chief Justice. Vinson “seemed ideal for the position,
given his demonstrated administrative and legid ative |eadership — he was one of the very
few members of the bench to have served in all three branches of the federal government.”
Ibid.

% U.S. President (Nixon.), “Remarks Announcing the Nomination of Judge Warren Earl
Burger To Be Chief Justice of the United States. May 21, 1969,” Public Papers of the
Presidents of the United Sates, 1969 vol. (Washington, GPO, 1971), p.394.
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A Chief Justice nomination from outsidethe Court also allowsthe White House
to concentrate its efforts to secure confirmation on one nomination, rather than on
two. For the current President, George W. Bush, one analyst has suggested that a
single nomination strategy for Chief Justice

would make a tug of war between Mr. Bush and Senate Democrats more stark
and more easily understood by the public. A single clash also could reduce the
amount of bad blood generated and time consumed in the Senate, the chamber
that is expected to take the lead on the President’s Social Security proposal.*

Recess Appointments to the Court. On 12 occasions in our nation’s
history (most of them in the nineteenth century), Presidents have made temporary
appointmentsto the Supreme Court without submitting nominationsto the Senate.*®
These occurred when Presidents exercised their power under the Constitution to
make “recess appointments’ when the Senate was not in session.** Historicaly,
when recesses between sessions of the Senate were much longer than they aretoday,
“recess appointments” served the purpose of averting long vacancies on the Court
when the Senate was unavailable to confirm a President’ s appointees. However, the
terms of these “recess appointments’ were limited, expiring at the end of the next
session of Congress (unlikethelifetime appointments Court appoi nteesreceivewhen
nominated and then confirmed by the Senate). Despitethetemporary nature of these
appointments, every person appointed to the Court during a recess of the Senate,
except one, ultimately received alifetime appointment after being nominated by the
President and confirmed by the Senate.®

The one Supreme Court Justice not to receive Senate confirmation after his
recess appointment was a Chief Justice appointee — John Rutledge of South
Carolina. Rutledge was one of President George Washington’ sfirst appointments
to the Court asan Associate Justicein 1789. In February 1791, heresigned from that
position, to become chief justice of South Carolina’s supreme court. Rutledge then
returned to the national scene when President Washington recess appointed him
Chief Justice on July 1, 1795 (two days after nation’ s first Chief Justice, John Jay,
stepped down upon being elected governor of New York). The appointment of
Rutledge was made a few days after the 4™ Congress began an adjournment that

%2 Cummings, Split Decision, p. A4.

% Henry B. Hogue, “The Law: Recess Appointments to Article Il Courts,” Political
Science Quarterly, vol. 34, September 2004, p. 661.

% Specifically, Article Il, Section 2, Clause 3 of the U.S. Constitution empowers the
President “to fill up al Vacancies that may happen during the Recess of the Senate, by
granting Commissions which shall expire at the End of their next Session.”

% See “Recess Appointments to the Supreme Court — Constitutional But Unwise?’
Sanford Law Review, vaol. 10, December 1957, pp. 124-146, especialy, p. 125, for table
of first 11 recess appointments to the Court, including appointment dates and later Senate
confirmation dates. The article was published prior to the twelfth recess appointment,
President Eisenhower’ s recess appointment of Potter Stewart as Associate Justice on Oct.
7,1958. Stewart subsequently received Senate confirmation to that position.
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lasted more than five months.® On December 10, 1795, shortly after the Congress
reconvened, President Washington nominated Rutledge for a lifetime appoi ntment
as Chief Justice.

Rutledge, however, was a controversial nominee, in large part because of a
statement he had made on July 16, 1795 (after his recess appointment, but before
receiving his commission) that was highly critical of the Jay Treaty with Great
Britain, which the Senate had ratified three weeks earlier.’” On December 15, less
than aweek after receiving the nomination, the Senate rejected Rutledge as Chief
Justice by aroll cal vote of 10 in favor of confirmation and 14 opposed.® In a
December 28, 1795l etter to President Washington, from Charleston, South Carolina,
Rutledge resigned his commission as Chief Justice, citing considerations of fatigue
andill health.* A documentary history of the early years of the Court said it wasnot
clear if John Rutledge “knew that his nomination had been rejected when he wrote
thisletter.”*® Had Rutledge chosen not to resign, his recess appointment, under the
Constitution, would have allowed him to serveto the end of the 1% session of the 4™
Congress — June 1, 1796.*

Besides Rutledge in 1795, only one other Chief Justice received a recess
appointment to that position — Earl Warren in 1953. The position had become
vacant on September 8, 1953, upon the death of Chief Justice Fred M. Vinson. At
the time of Vinson's death, Congress was in recess (having adjourned on August 3,
and was not schedul ed to reconvene until the start of itsnext session, in early January
1954. The Court also was in recess, but scheduled to start its next term shortly, on
October 5, with highly controversial racial segregation cases scheduled to be argued
beforeit. Reporting the death of Chief Justice Vinson, the New York Times noted
that President Dwight D. Eisenhower could “either fill the vacancy by recess

% A special session of the Congress had adjourned on June 26, 1795, and the 1% session of
the 4™ Congresswould not convene until Dec. 7, 1795. U.S. Congress. Joint Committeeon
Printing, 2003-2004 Official Congressional Directory 108" Congress (Washington: GPO,
2003), p. 512 (listing “Sessions of Congress’). (Hereafter cited as Congressional
Directory.)

" See George S. McCowan, Jr., “ Chief Justice John Rutledge and the Jay Treaty,” South
Carolina Historical Magazine, vol. 62, January 1961, pp. 10-23. In first paragraph, the
author writes, “The purpose of this article is to trace the chain of events by which the
guestion of the appointment of John Rutledge as Chief Justice became inextricably tied to
the question of theratification of the Jay Treaty.”

% U.S. Congress, Senate, Journal of the Executive Proceedings of the Senate, Washington:
Duff Green, 1828), vol. 1, pp. 195-196.

% MaevaMarcuset a., eds., The Documentary History of the Supreme Court of the United
Sates, 1789-1800, val. 1, part 1 (“ Appointments and Proceedings’) (New Y ork: Columbia
University Press, 1985), p. 100.

100 1pid.
101 Congressional Directory, p. 512.
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appointment or summon the Senate into special session to receive his
appointment.” 1%

On October 2, 1953, President Eisenhower recess appointed Earl Warren, the
governor of California, to be Chief Justice, and three dayslater, onthefirst day of the
Court’ sOctober 1953 term, the new Chief Justicewas sworninto office. On January
11, 1954, shortly after the 83 Congress convened for its second session, the
President formally nominated Warren to be Chief Justice. Following two days of
Senate Judi ciary Committee hearingson the Chief Justice nomination and afavorable
committee report, the nomination was confirmed by the Senate on March 1, 1954 by
voice vote.

Consideration by the Senate Judiciary Committee

Although not mentioned in the Constitution, the Senate Judiciary Committee,
for the last century and a half, has regularly played an important role midway in the
process — after the President selects, but before the Senate as awhole considersthe
nominee. Since the end of the Civil War, amost every Supreme Court nomination
received by the Senate has first been referred to and considered by the Judiciary
Committee before being acted on by the Senate as awhole.'®

Since the late 1960s, the Judiciary Committee’s consideration of a Supreme
Court nominee almost always has consisted of three distinct stages— apre-hearings
investigative stage, followed by public hearings, and concluding with a committee
decison on what recommendation to make to the full Senate. For a detailed
discussion of the Committee spre-hearing stage, see CRSReport RL31989, Supreme
Court Appointment Process, pp. 20-22.

Hearings Stage. During the nineteenth century, the Judiciary Committee
routinely considered Supreme Court nominations behind closed doors, with its

102 James Reston, “U.S. Mourns Vinson; Delicate Balance of Court at Stake,” New York
Times, Sept. 9, 1953, p. 1.

103 At first, after the creation of the Judiciary Committee in 1816, the Senate referred
nominations to the Committee by motion only. As aresult, until after the Civil War, no
more than perhaps one out of three Supreme Court nominations was sent to the Judiciary
Committee for initial consideration. In 1868, however, the Senate determined that all
nominations should bereferred to appropriate standing committees. Subsequently up tothe
present day, aimost all Supreme Court nominations have been referred to the Judiciary
Committee. U.S. Congress, Senate Committee on the Judiciary, History of the Committee
on the Judiciary, United Sates Senate, 1816-1981. Senate Document No. 97-18, 97"
Congress., 1% sess. (Washington: GPO, 1982), p. iv. After 1868, however, an important
exception to the practice of referring Supreme Court nominees to the Judiciary Committee
usually was made for nomineeswho, at thetime of their nomination, were current or former
Members of theU.S. Senate. CRS Report RL31989, Supreme Court Appointment Process,
pp. 17-18. Another nomination not referred to the Judiciary Committee was President
Warren G. Harding's nomination of former President William Howard Taft to be Chief
Justice, which was received by the Senate on June 30, 1921, and confirmed the same day.
See “Ex-President Taft Succeeds White as Chief Justice,” New York Times, July 1, 1921,

p. 1.



CRS-29

deliberationsduring thetwentieth century gradually becoming morepublicin nature.
According to one expert source, the earliest Supreme Court confirmation hearings
held in open session were those in 1916 for the nomination of Louis D. Brandeisto
be an Associate Justice.*® In 1925, Harlan F. Stone became the first Supreme Court
nominee to appear in person and testify at his confirmation hearings. Neither the
Brandeis nor the Stone hearings, however, served as binding precedents. Through
the 1940s, the Judiciary Committee often declined to hold open confirmation
hearings or to invite Supreme Court nominees to testify.'®

In 1954, two days of hearing were held on the nomination of Earl Warren to be
Chief Justice.'® The hearings were scheduled in part to allow several relatively
unknown persons from California an opportunity to state for the record why they
opposed the California governor’'s appointment to the Court. The nomineg,
however, did not appear to testify on his own behalf and was not invited by the
committee to do so.

104 Roy M. Mersky, Tarlton Law Library, University of Texas at Austin Law School,
telephone conversation with the author, Apr. 3, 2003. Professor Mersky and J. Myron
Jacobstein have jointly compiled 19 volumes of Senate Judiciary Committee hearings
transcripts and reports for Supreme Court nominations, starting with the Brandeis
nomination in 1916 and carrying through the most recent Court nomination of Stephen G.
Breyer in 1994. See Roy M. Mersky and J. Byron Jacobstein, comp., The Supreme Court
of the United States. Hearings and Reports on Successful and Unsuccessful Nominations
of Supreme Court Justicesby the Senate Judiciary Committee, 1916-1994, 19vols. (Buffalo,
NY: William S. Hein & Co., 1977-1996). (Hereafter cited as Mersky and Jacobstein,
Supreme Court Nominations: Hearings and Reports.)

105 See James A. Thorpe, “ The Appearance of Supreme Court Nominees Before the Senate
Judiciary Committee,” Journal of Public Law, vol. 18, 1969, pp. 371-384. (Hereafter cited
as Thorpe, “Appearance of Nominees.”) See also David Gregg Farrelly, “Operational
Aspects of the Senate Judiciary Committee,” (Ph.D. diss., Princeton University, 1949), pp.
184-199, in which author examines the procedures followed by the committee in its
consideration of 15 Supreme Court nominationsreferred to it between 1923 and 1947. The
author observes, on p. 192, that six of the 15 nominations were “ confirmed without benefit
of public hearings. Of the remaining nine nominations, full public hearings were used on
two occasions, another appointee received a limited hearing, and six were given routine
hearings. Only [John J.] Parker and [Felix] Frankfurter received full, open hearings.” A
“routine hearing,” the author explained, on pp. 194-195, “differsfrom afull, open hearing
in that a date is set for interested parties to appear and present evidence against
confirmation. In other words, a meeting is scheduled without requests for one; an open
invitation is extended by the committee for the filing of protests against an appointment.”
In 1930, although Supreme Court nominee John J. Parker had communicated hiswillingness
to testify, the Judiciary Committee voted against inviting him to do so. “Committee, 10 to
6, Rejects Parker,” The New York Times, April 22, 1930, pp. 1, 23.

106 See transcripts of Feb. 2 and 19, 1954 hearings on nomination of Earl Warren to be
Chief Justice, in Mersky and Jacobstein, Supreme Court Nominations. Hearings and
Reports, val. 5.

107 See “ Senators Consider Warren Nomination,” New York Times, Feb. 3, 1954, p. 16;
“Deadline Set for Warren Criticsto File,” Washington Post, Feb. 16, 1954; and “Unsworn
Charges Against Warren Stir Senate Clash,” New York Times, Feb. 20, 1954, p. 1.
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Hearingsin 1955 on the Supreme Court nomination of John M. Harlan marked
the beginning of a practice, continuing to the present, of each Court nominee
testifying before the Judiciary Committee.'® In keeping with this practice, the next
person nominated to be Chief Justice, A ssociate Justice Abe Fortasin 1968, appeared
at his confirmation hearings, to testify and respond to Senators questions. The
appearance of Justice Fortas before the committee on July 16, 1968 “ marked thefirst
time that a nominee to the Chief Justiceship ever had been heard by the Committee
and the first time, except for Justices serving on a recess appointment, that a sitting
Justice ever had been heard.”*®  Likewise, the next two Chief Justice nominees,
Warren Burger in 1969 and William H. Rehnquist in 1986, also appeared before the
committee. The Rehnquist hearings were the first hearings on a Chief Justice
nominee to be opened to gavel-to-gavel television coverage.*®

Reporting the Nomination. Inmodern practice, after holding hearings on
a Supreme Court nomination, the Judiciary Committee meets in open session to
determine what recommendation to “report” to thefull Senate. The committee may
report the nomination favorably, negatively, or make no recommendation at all.

Technically, the committee, if amajority of its members oppose confirmation,
may decide not to report the nomination, to prevent the full Senate from considering
the nominee. However, dating back at least to the 1880s, the Judiciary Committee’s
traditional practice has been to report even those Supreme Court nominations that
were opposed by a committee magjority, thus allowing the full Senate to make the
final decision on whether the nominee should be confirmed.”™ A report with a
negative recommendation or no recommendation permits the nomination to go
forward, while alerting the Senate that a substantial number of committee members
have reservations about the nominee.'? The traditional practice of the Judiciary
Committee to alow the full Senate to make the final decision, applies only to
Supreme Court nominations, and not tojudicial nominationsingeneral. Historically,
aswell asinmodern practice, lower court nominations (such asto U.S. district courts

1% Thorpe, “Appearance of Nominees,” pp. 384-402.

109 Congressional Quarterly Almanac 90th Congress 2™ Session . . . 1968, vol. 24
(Washington: Congressional Quarterly Service, 1968), p. 532.

119 gypreme Court confirmation hearingswere opened to gavel -to-gavel tel evision coverage
for the first time in 1981, when the committee instituted the practice at the confirmation
hearings for nominee Sandra Day O’ Connor. CRS Report RL31989, Supreme Court
Appointment Process, p. 19.

11 CRS Report RL 31989, Supreme Court Appointment Process, p. 26. This committee
tradition was reaffirmed by the committee’ s chairman, Sen. Patrick J. Leahy (D-VT), and
its ranking minority member, Sen. Orrin G. Hatch (R-UT), in a June 29, 2001 |etter to
Senate colleagues. The committee’s “traditional practice,” the letter said, was to report
Supreme Court nomineesto the Senate, even in cases where the nomineeswere opposed by
amajority of the Judiciary Committee. “We both recognize and have every intention,” their
letter continued, “ of following the practi ces and precedents of the committee and the Senate
when considering Supreme Court nominees.” Sen. Patrick J. Leahy and Sen. Orrin G.
Hatch, “Dear Colleague’ letter, June 29, 2001, Congressional Record, daily ed., vol. 147,
June 29, 2001, p. S7282.

112 CRS Report RL 31989, Supreme Court Appointment Process, p. 27.
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or U.S. circuit courts of appeals) are sometimes not reported by the Judiciary
Committee, particularly if a nominee's confirmation is opposed by a Senator from
the nominee's state.*

Reporting a Supreme Court nomination, in recent decades, almost always has
included the transmittal of awritten committeereport, which presentstheviewsboth
of committee members supporting and those opposing the nominee’ s confirmation.
In such afashion, the most recent Chief Justice nomination, of William H. Rehnqui st
in 1986, was reported favorably by the Judiciary Committee by avote of 13-5, ina
printed report, which included statements explaining the votes of the mgjority in
favor and of the minority opposed to confirmation.™*

By contrast, the previous Chief Justice nomination, of Warren E. Burger in
1969, was reported favorably by the committee, without a written report. During
Senate consideration of the nomination, the absence of a written report from the
Judiciary Committee prompted three Senatorsto expressconcerns. They maintained
it wasimportant for the Senate, when considering an appoi ntment of this magnitude,
to be able to consult awritten report from the Judiciary Committee that provided a
breakdown of any recorded votes by the committee and an explanation of the
committee’ s recommendation regarding the nominee.*

Senate Debate and Confirmation Vote

After the Judiciary Committee has reported a nomination, it is assigned an
executive calendar number by the executive clerk of the Senate.™'® Consideration of
the nomination is then scheduled by the Senate majority leader, usualy in
consultation with the minority leader.

113 See CRS Report RL32013, The History of the Blue Sip in the Senate Committee on the
Judiciary, 1917-Present, by Mitchel A. Sollenberger.

114 U.S. Congress, Senate Committee on the Judiciary, Nomination of WilliamH. Rehnquist
To Be Chief Justice of the United States, 99" Cong., 2™ sess., Exec. Rept. 99-18
(Washington: GPO, 1986), p.1.

15 “The Supreme Court of the United States,” debatein the Senate, Congressional Record,
vol. 115, June 9, 1969, pp. 15174-75 and 15192-94. Shortly after thisdiscussion, the Senate
concluded debate and voted to confirm the Burger nomination, 74-3. Subsequent to the
Burger nomination in 1969, the Judiciary Committee has reported a Supreme Court
nomination to the Senate only once without a written report, doing so in December 1975,
when it reported favor the nomination of John Paul Stevens to the Court. The absence of
awritten committee report was not mentioned during very brief Senate consideration of the
Sevens nomination, which ended in a 98-0 confirmation vote.

116 As with other nominations listed in the Executive Calendar, information about a
Supreme court nomination will include the name and office of the nominee, the name of the
previous holder of the office, and whether the committee reported the nomination favorably,
unfavorably, or without recommendation. Business on the Executive Calendar, which
consists of treaties and nominations, is considered in executive session. Unless voted
otherwise by the Senate, executive sessions are open to the public.
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Criteria Used to Evaluate Nominees. Once the Senate begins debate on
a Supreme Court nomination, many Senatorstypically will take thefloor. Some, in
their opening remarks, will underscore the importance of the Senate’s “advice and
consent” role, and the consequent responsibility to carefully determine the
qualifications of a nominee before voting to confirm. Invariably, each Senator who
takes the floor will state for the record his or her reasons for voting in favor of or
against the nominee's confirmation.

The criteria used to evaluate a Supreme Court nominee are a personal, very
individual matter for each Senator.™*’ Intheir floor remarks, some Senators may cite
anominee’ s professional qualifications or character asthe key criterion, others may
stresstheimportance of thenominee’ sjudicial philosophy or viewson constitutional
issues, while still others may indicate that they areinfluenced in varying degrees by
all of these criteria. In recent decades, Senate debate on virtually every Supreme
Court nomination has focused to some extent on the nominee’ sjudicial philosophy,
ideology, constitutional values, or known positions on specific legal controversies.

When evaluating a Chief Justice nominee, Senators can be expected to apply
criteria which focus on the unique demands of that office, in addition to standards
they might apply to Supreme Court nominees in general. This special focus was
evident during the Senate’s 1986 debate on the nomination of Associate Justice
William H. Rehnquist to be Chief Justice. During the debate, various supportersand
opponents of the nomination based their positions in significant part on standards
they applied uniquely to a Chief Justice nominee. For instance, Senator Joseph R.
Biden, Jr. (D-DE), who opposed the nomination, expressed concern asto “whether
Justice Rehnquist can serve effectively as aleader of the Court, and to my mind this
does not mean whether or not he can be an effective administrator, or whether or not
he will do that expeditiously.”**® Senator Biden explained that he found Justice
Rehnqui st wanting, based on “two elements” of leadership that he thought necessary
in a Chief Justice of the United States:

One, a Chief Justice must exhibit the capability and willingness to work for and
forge a consensus for unanimous opinions in watershed cases, cases where if
there is not a unanimous decision there would be serious problems in this
Nation.... Second, the Chief Justice must demonstrate the flexibility and open-
mindednessto put aside hisown philosophical or legal viewswhen consensuson
the Court is required even if he disagrees with the mgjority’ s holding.**

By contrast, Senator Orrin G. Hatch (R-UT), who supported the nominee, found
that Justice Rehnquist more than measured up to the leadership qualitiesrequiredin
aChief Justice:

17 See CRS General Distribution Memorandum, Criteria Used by Senators To Evaluate
Judicial Nominations, by Denis Steven Rutkus, June 14, 2002, 23 p. (availablefromauthor).

118 Sen. Joseph R. Biden, Jr., “Nomination of William H. Rehnquist To Be Chief Justice of
theUntied States,” debatein the Senate, Congressional Record, daily ed., vol. 132, Sept. 11,
1986, p. S12381.

19 1bid.
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For over 15 years, Justice Rehnquist has earned areputation as aleader amongst
leaders on the nine-member Court. He knows better than perhaps anyonein the
Nation the responsibility of serving as a'keeper of the contract,” a protector of
the agreement between the government and the governed. He, better than
perhapsanyonein the Nation, canimpart that visionin hisfellow Federal judges
throughout the Federal Judiciary. He already has the trust and respect of his
peers and the rest of the bench and bar.°

Voting on Both a Chief Justice and an Associate Justice
Nomination. When the President selects a sitting Associate Justice to be Chief
Justice and a nominee to succeed the elevated Associate Justice, two nominations
will be transmitted to the Senate. If the President sends the nominations to the
Senate at the same time, or within days of each other, the Senate can be expected —
but is not required — to act on the Chief Justice nomination first.

Historically, there have been four episodes (three successful, one unsuccessful)
in which Associate Justiceswere nominated to be Chief Justice and accompanying
nominations were made to fill the positions of the elevated Associate Justices. In
reverse chronological order, these involved the following nominations of Associate
Justices to be Chief Justice: William H. Rehnquist in 1986, Abe Fortas in 1968,
Harlan F. Stone in 1941, and Edward D. White in 1910. In afifth, much earlier
episode, another Associate Justice, William Cushing in 1796, was nominated, by
President George Washington, to be Chief Justice, but Cushing's Chief Justice
nomination to the Senate was unaccompanied by another nomination to fill the
Associate Justice seat.

Most recently, in 1986, the Senate received President Ronald Reagan’'s
nominations of William H. Rehnquist to be Chief Justice on June 20 and Antonin
Scalia to be Associate Justice on June 24. On the same day, September 17, the
Senate considered and voted to confirm Rehnquist and then considered and voted to
confirm Scalia.*** Prior to these Senate actions, the Senate Judiciary Committeeheld
confirmation hearings first on Rehnquist, and then on Scalia, before favorably
reporting both nominations to the Senate on the same day.

The previous instance in which a President tried (in this case, unsuccessfully)
to use a Chief Justice vacancy to make two Court appointments involved President
Lyndon B. Johnson. On June 26, 1968, President Johnson nominated both Associate
Justice Abe Fortas to be Chief Justice and federal appellate court judge Homer
Thornberry to be Associate Justice. The Senate Judiciary Committee held 11 days
of confirmation hearings on the two nominations, focusing most of the time on the
Fortas nomination. The committee then reported only the Fortas nomination to the
Senate, declining to take further action on the Thornberry nomination while the

120 Sen. Orrin G. Hatch, “Nomination of William H. Rehnquist To Be Chief Justice of the
Untied States,” debate in the Senate, Congressional Record, daily ed., vol. 132, Sept. 11,
1986, p. S12384.

121 See Congressional Record, vol. 132, Sept. 17, 1986, pp. 23729-23803 (debate and vote
to confirm Rehnquist) and pp. 23803-23813 (debate and vote to confirm Scalia).



CRS-34

outcome of the Fortas nomination wasin doubt.*?? Subsequently, the Senate rejected
amotion to close debate on amotion to proceed to consider the Fortas nomination,
after which the Fortas and Thornberry nominations were both withdrawn by the
President (thelatter having advanced in committee only through the hearings stage).

Inanother two-appoi ntment episode, however, the Senate acted onthe Associate
Justice nomination beforethe Chief Justicenomination. OnJune 12, 1941, President
Franklin Delano Roosevelt nominated both Harlan F. Stone to be Chief Justice and
Senator James F. Byrnes (D-SC) to succeed Justice Stone as Associate Justice. In
keeping with alongstanding Senate practi ce of dispensing with confirmation hearings
for afellow Member,? the Senate confirmed the Byrnes nominationimmediately on
June 12, the day of its receipt by the Senate, without first referring it to committee.
The nomination of Justice Stone to be Chief Justice took a longer route; it was
confirmed almost two weekslater, on June 27, after confirmation hearingsand being
reported by the Judiciary Committee. Although the Senate had confirmed Senator
Byrnes nomination more quickly, his swearing-in as Associate Justice had to wait
until the position was vacated by Justice Stone. Following his confirmation as Chief
Justice on June 27, Justice Stone stepped down as Associate Justice on July 2 and
took hisjudicial oath as Chief Justice on July 3, after which Associate Justice Byrnes
was sworninon July 8.

William Howard Taft wasthefirst President to use a Chief Justice vacancy to
make two Court appointments. On December 12, 1910, he sent to the Senate the
nominations of both Associate Justice Edward D. White to be Chief Justice and of
Willis Van Devanter to fill the position to be vacated by Justice White. In
recognition of Justice White' s service in the Senate prior to his appointment to the
Court in 1894, the Senate immediately, by voice vote, confirmed him to be Chief
Justice, declining to refer the nomination of their former Senate colleague to
committee. Shortly thereafter, on December 15, the Van Devanter nomination was
reported favorably by the Senate Judiciary Committee and, that same day, confirmed
by the Senate by voice vote.

Voice Votes, Roll Calls, and Vote Margins. When floor debate on a
nomination comes to aclose, the presiding officer puts the question of confirmation
to avote. Indoing so, the presiding officer typically states, “The question is, Will
the Senate advise and consent to the nomination of [nominee’ sname] of [nominee's
state of residence] to be an Associate Justice [or Chief Justice] on the Supreme
Court?" A voteto confirm requiresasimple majority of Senators present and voting.

Since 1967, every Senate vote on whether to confirm a Supreme Court
nomination has been by roll call.*** Prior to 1967, by contrast, less than half of all of

122 |1t was clear that the committee would take no action on Thornberry until the Fortas
nominationwassettled.” Robert Shogan, A Question of Judgment: The Fortas Caseand the
Srugglefor the Supreme Court (Indianapolis: The Bobbs-Merrill Company, 1972), p. 172.

122 Byrnes benefitted from“the unwritten rule of theall but automatic approval of senatorial
colleagues.” Abraham, Justices, Presidents, and Senators, p. 33.

124 |mmediately prior to the Senate’ sroll-call votein 1994 on whether to confirm Stephen
(continued...)
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Senate votes on whether to confirm nominees to the Court were by roll call, the rest
by voice vote.** Of the 21 nominations made to the office of Chief Justice (from
John Jay’s nomination in 1789 to William H. Rehnquist’s in 1986), 18 received
Senate floor votes on the question of whether to confirm. All 18, except for one (the
Senate’ svotein 1795 vote rejecting the John Rutledge nomination), werein favor of
confirmation. Of the 17 Chief Justice confirmations, 10 were by voice vote and
seven by roll call.*® The most recent voice vote on a Chief Justice nomination was
the 1954 vote to confirm Earl Warren. Since then, the Chief Justice nominations of
Warren E. Burger in 1969 and William H. Rehnquist were confirmed by roll call
votesof 74-3 and 65-33 respectively. Thethree Chief Justice nominationswhichdid
not receivefinal Senate floor voteswere, intheface of significant Senate opposition,
withdrawn by the Presidents.*”

Historically, vote margins on Supreme Court nominations have varied
considerably. Some recorded votes, either confirming or rejecting a nomination,
have been close.’® Most votes, however, have been overwhelmingly in favor of

124 (..continued)

G. Breyer to be an Associate Justice, Majority Leader George J. Mitchell (D-ME), stated to
his colleagues on the floor that “it has been the practice that votes on Supreme Court
nominations are made from the Senator’s desk. | ask that Senators cast their votes from
their desks during thisvote.” Congressional Record, vol. 140, July 29, 1994, p. 18704.

12 The most recent voice votes on Supreme Court nominations were those by the Senate
confirming the Associate Justice nominations of Abe Fortasin 1965 and Arthur J. Goldberg
and Byron R. White, both in 1962.

126 See Table 1 at end of this report.

127 See, in Table 1 at end of this report, the Chief Justice nominations of George H.
Williams in 1873, Caleb Cushing in 1874 and Abe Fortas in 1968. For more complete
details on the procedural actions taken on each prior to their withdrawal by the President
(including committee hearings dates, committee votes and recommendations, and dates of
Senate debate), see CRS Report RL31171, Supreme Court Nominations Not Confirmed,
1789-2004, by Henry B. Hogue, pp. 18-23. For short narrative histories on these
unsuccessful nominations, see J. Myron Jacobstein and Roy M. Mersky, The Rejected:
Sketches of the 26 Men Nominated for the Supreme Court but Not Confirmed by the Senate
(Milpitas, CA: Toucan Valley Publications, 1993), pp. 82-87 (Williams), 87-93 (Cushing)
and 125-137 (Fortas).

128 Sincethe 1960s, the closest roll callson whether to confirm a Supreme Court nomination
were the 52-48 vote in 1991 confirming Clarence Thomas;, the 45-51 votein 1970 rejecting
G. Harrold Carswell; the 45-55 vote in 1969 rejecting Clement Haynsworth Jr.; the 42-58
votein 1987 rejecting Robert H. Bork; and the 65-33 vote confirming William H. Rehnquist
to be Chief Justice in 1986. The closest roll call vote ever cast on whether to confirm a
Supreme Court nomination was the 24-23 vote in 1881 confirming President James A.
Garfield’ s nomination of Stanley Matthews. Two other Senate votes on Supreme Court
nominations decided by one vote were procedural votes which effectively defeated the
nominations in question — specifically, a 26-25 vote in 1853 on a motion to postpone
consideration of President Millard Fillmore’ snomination of George E. Badger and the 25-26
vote in 1861 on a motion to proceed to consider President James Buchanan’'s nomination
of Jeremiah S. Black.
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confirmation.’® Theclosest roll call votesinvolving Chief Justice nominationswere
the Senate’ s 14-10 rejection of the Rutledge nomination in 1795, the Senate’ s 25-19
votein 1836 infavor of proceeding to the nomination of Roger B. Taney (which was
followed by a 29-15 vote to confirm)** and the Senate's 45-43 vote in 1968 on a
motion to close debate on amotion to proceed to the Abe Fortas nomination. (The
vote on cloture fell short of the necessary super-majority to close debate, and three
days later, the President, at Fortas's request, withdrew the nomination.)**

Filibusters and Motions to Close Debate. Senaterulesplace no general
[imits on how long floor consideration of anomination (or most other matters) may
last. Without such timelimits, Senators opposing a Supreme Court nominee may be
able to use extended debate or other delaying actions to prevent a vote from
occurring. The use of such dilatory actions is known as the filibuster.**

Since 1949, however, supporters of nominations which encountered extended
debate on the Senate floor have had available to them a procedure for placing time
limits on that debate — the motion for cloture.** When the Senate adopts acloture
motion, further consideration of the matter being filibustered is limited to 30 hours.
By adopting a cloture motion, the Senate may be able to ensure that a nomination
will ultimately come to a fina vote and be decided by a voting majority. The
majority currently required for cloture on most matters, including nominations, is
three-fifths of the full membership of the Senate — normally 60 Senators.™**

Cloture motions have been made in debate on Supreme Court nhominations on
only three occasions, two involving Chief Justice nominations. Thefirst use occurred
in 1968 during debate concerning the nomination of Associate Justice Abe Fortas
to be Chief Justice. On September 24, 1968, Senate Majority Leader Mike

129 Since the 1960s, the most lopsided of these votes have been the unanimous roll calls
confirming Harry A. Blackmun in 1970 (94-0), John Paul Stevensin 1975 (98-0), Sandra
Day O’ Connor in 1981 (99-0), Antonin Scaliain 1986 (98-0), and Anthony M. Kennedy in
1988 (98-0), and the near-unanimousvotes confirming Warren E. Burger to be Chief Justice
in 1969 (74-3), Lewis F. Powell Jr., in 1971 (89-1), and Ruth Bader Ginsburg in 1993 (96-
3).

1% U.S. Congress, Senate, Journal of the Executive Proceedingsof the Senate (Washington:
GPO, 1887), val. 4, p. 520 (proceedings of Mar. 14 and 15, 1836).

131 See discussion of Fortas episode in next section of this report, under “Filibusters and
Motions To Close Debate.”

132 For amore complete discussion of the use of extended debate in the Senate as atactic
todelay or prevent floor votes on nominations, see CRS Report RL 32878, Cloture Attempts
on Nominations, by Richard S. Beth. (Hereafter cited as CRS Report RL32878, Cloture

Attempts.)

13 It has only been since 1949, under Senate rules, that cloture could be moved on
nominations. Prior to 1949, dating back to the Senate’ s first adoption of a cloturerulein
1917, cloture motions could be filed only on legislature measures. CRS Report RL 32878,
Cloture Attempts, p. 2.

13 Prior to 1975, the majority required for cloture was two-thirds of Senators present and
voting. Ibid., Cloture Attempts, p. 4.
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Mansfield (D-MT) called the Senate into executive session and moved that the
Senate proceed to consider the nomination. Debate on that motion began the next
day and continued on September 25, 26, 27, and 30, consuming more than 25 hours.
On October 1, the Senate failed to invoke cloture, by avote of 45 in favor and 43
opposed,** prompting President Lyndon B. Johnson to withdraw the nomination.**
A detailed historical narrative of the Fortas nomination, published later in 1968,
described the floor debate in opposition to Fortas, as a*“filibuster intended to block

confirmation of Justice Abe Fortas as Chief Justice of the United States.”**’

A cloture motion to end debate on a Court nomination occurred again in 1971,
when the Senate considered the nomination of William H. Rehnquist to be an
Associate Justice. Although the cloture motion failed by a’52-42 vote,**® Rehnquist
subsequently was confirmed. 1n 1986, amotion wasfiled to close debate on athird
Supreme Court nomination, thistime of sitting Justice Rehnquist to be Chief Justice.
Supporters of the nomination mustered more than the three-fifthsmajority needed to
close debate (with the Senate voting for cloture 68-31),"* and Justice Rehnquist
subsequently was confirmed as Chief Justice.

Although use of the filibuster against Supreme Court nominations has been
relatively rare in the past, the number of filibusters conducted against lower court
nominations has increased dramatically in recent years. During the 108" Congress,
extended debate was successfully used in the Senate to block confirmation votes on
10 of President George W. Bush’'s 34 nominees to U.S. circuit court of appeals
judgeships, and severa of these nominations, after resubmission by President Bush
in the 109" Congress, again faced the prospect of being filibustered by Senate
Democrats. Inresponse, in May of 2005, leadersof the Senate’ s Republican majority
announced their intention, if filibustersagai nst nominations continued, toamend the

1% “supreme Court of the United States,” Congressional Record, vol. 114, Oct. 1, 1968,
pp. 28926-28933. The 45 votes in favor of cloture fell far short of the super-mgjority
regquired — then two-thirds of Senators present and voting.

1% Following hiswithdrawal of the Fortas nomination, aswell asthe nomination of Homer
Thornberry to succeed Fortas as Associate Justice, President Johnson stated that he “ deeply
regretted” that “the Senatefilibuster prevented the Senate from voting on the nomination of
Justice Fortas. Had the Senate been permitted to vote, | am confident that both Justice
Fortas and Judge Thornberry would have been confirmed. Their qualifications are
indisputable.” U.S. President. (Johnson, L.), “ Statement by the President Upon Declining
To Submit an Additional Nomination for the Office of Chief Justice of the United States.
October 10,1968,” Public Papers of the Presidents of the United States — Lyndon B.
Johnson, 1968-69 volume, book 1 (Washington: GPO, 1970), p. 1024.

137 Congressional Quarterly Almanac 90th Congress 2™ Session . . . 1968, vol. 24
(Washington: Congressional Quarterly Service, 1968), p. 536. See aso Ronald J. Ostrow,
“Dirksen Shifts on Fortas Filibuster,” Los Angeles Times, Sept. 28, 1968, pp. 1, 5 (noting,
on p. 1, that the cloture motion filed by 23 Senators sought “to end prolonged debate on a
motion merely to consider the nomination.”

138 “Cloture Motion,” Congressional Record, vol. 117, Dec. 10, 1971, pp. 46110-46117.

1% “Nomination of William H. Rehnquist To Be Chief Justice of the United States,”
Congressional Record, vol. 132, Sept. 17, 1986, pp. 23729-23739.
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chamber’ srulesto require the vote of only asimple Senate mgjority to close Senate
debate on judicial nominations.**

A Senate confrontation between the two parties over judicia filibusters was
averted on May 23, 2005, when acompromise agreement was reached by acoalition
of seven Democratic and seven Republican Senators. As part of the agreement, the
coalition’s Democratic Senators pledged not to lend their support to filibusters
against judicial nominations except under “extraordinary circumstances,” whilethe
Republican Senatorsin the coalition agreed not to support any changein the Senate
rules to bar filibusters against judicial nominations, as long as the “spirit and
continuing commitments madein thisagreement” werekept by all of Senatorsinthe
coalition.**

In recent years, some Senators have raised the possibility of afilibuster being
conducted against a future Supreme Court nomination, particularly if avacancy on
the Court occurred during the presidency of George W. Bush.'* In the current
political climate, afilibuster against anomination to the Court a so could beregarded
as a possibility, if a substantial number of Senators opposed a nominee's
confirmation and viewed extended debate as a tactic that might succeed in blocking
a Senate vote on confirmation from occurring. Such a strategy, however, would no
longer be an option to opponents of the nomineeif the Senate’ srules, either prior to
or during debate over the nomination, were modified to curtail use of filibusters
against judicial nominations,**

140 Senate Republican leaders announced that their move to amend Senate rules to bar
filibustersagainst judicial nominationswould occur inconjunctionwiththeir effortsto close
floor debate on the nomination of PriscillaOwentobeaU.S. circuit court of appealsjudge.
(An earlier nomination of Owen to the same judgeship, during the 108" Congress, had been
filibustered successfully by Senate Democratsfour times.) Keith Perineand Daphne Retter,
“Judicial Showdown Starts with Owen,” CQ Today, vol. 41, May 18, 2005.

141 CharlesBabingtonand ShailaghMurray, “ A Last-Minute Deal on Judicial Nominations,”
The Washington Post, May 24, 2005, pp. A1, A4.

142 Several Senate Democrats, it was reported in 2002, had said “they would consider
staging afilibuster if President Bush nominatesto the high court a conservative not to their
liking.” Matthew Tully, “ Senators Won't Rule Out Filibuster of High Court Nominees,”
CQ Daily Monitor, March 21,2002, p. 7. Moarerecently, in June 2003, another Democratic
Senator declared that he would filibuster any Supreme Court nominee that he found
objectionable based on certain specified criteria. Adam Nagourney, “ Senator Ready To
Filibuster over Views of Court Pick,” The New York Times, June 21, 2003, p. A13.

1% For analysis of the possible courses of action in which Senate rules might be changed
to curtail the use of filibusters against judicial nominations, see CRS Report RL32684,
Changing Senate Rules: The ‘ Constitutional’ or ‘Nuclear’ Option, by Betsy Palmer. For
analysis of whether Senate filibusters of judicial nominations are constitutional, see CRS
Report RL32102, Constitutionality of a Senate Filibuster of a Judicial Nomination, by Jay
R. Shampansky.
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Nomination of John G. Roberts, Jr.

On September 5, 2005, President George W. Bush announced he would
nominate U.S. Court of AppealsJudge John G. Roberts, Jr., to succeed Chief Justice
William H. Rehnquist, who had died two days earlier. The President cited Judge
Roberts’ “extraordinary career,” his*“striking ability asalawyer and hisnatural gifts
asaleader.”** Thedeath of Chief Justice Rehnquist, the President observed, “leaves
the center chair empty just four weeks left before the Supreme Court reconvenes.”
It is“in theinterest of the Court and the country,” the President continued, “to have
achief justice on the bench on the first full day of the fall term.”

Judge Roberts had been nominated by President Bush earlier, on July 29, 2005,
to succeed retiring Associate Justice SandraDay O’ Connor.'* Fiveweeks|ater, the
pre-hearings phase for that nomination was approaching its end,™*” with the Senate
Judiciary Committee set to begin confirmation hearings for Judge Roberts on
September 6, thefirst day of the Senate' sreturn from its August recess.

The death of Chief Justice Rehnquist on September 3, 2005, however,
dramatically transformed the appointments equation for the Supreme Court, the
President and the Senate. Asaresult of the Chief Justice' s passing, there were now
two vacancies — an immediate Chief Justice vacancy, and a prospective vacancy
with the announced intention of Justice O’ Connor to retire upon the confirmation of
her successor. For President Bush, the Rehnquist vacancy provided a new
opportunity, if the President wished — to appoint Judge Roberts to a different seat

1% This career, after graduation from Harvard Law School in 1979, included the following
professional experience: clerk toaU.S. Court of Appealsjudge (1979-1980); clerk tothen-
Associate Justice William H. Rehnqui st (1980-1981); special assistant to Attorney General
William French Smith (1981-1982); Associate White House Counsel (1982-1986); associate
at the Washington, D.C. law firm of Hogan & Hartson (1986-1989); Principal Deputy
Salicitor General (1989-1993); partner at Hogan& Hartson (1993-2003); and judge on the
U.S. Court of Appealsfor the District of Columbia Circuit (2003-present).

145 See “President Nominates Judge Roberts to be Supreme Court Chief Justice,” Sept. 5,
2005 White House Newsrelease, including text of the nomination announcement, available
at [ http://www.whitehouse.gov/news/rel eases/2005/09/print/20050905.html].

146 Justice O’ Connor on July 1, 2005, had announced that she would retire effective upon
the confirmation of her successor. On July 19, 2005, President Bush announced his
selection of John Robertsto succeed Justice O’ Connor, formally nominating Judge Roberts
10 days later, on July 29, 2005.

147 During this phase, the nominee had completed and returned a detailed judicial nominee
guestionnaireto the Senate Judiciary Committee, the American Bar Association’ s Standing
Committee on Federal Judiciary completed its investigation of Judge Roberts and
transmitted its rating of the nominee to the Senate Judiciary Committee, the nominee had
paid “courtesy call” visits on Capitol Hill to many of the Senate’'s Members, and the
Judiciary Committee’'s members and staff had studied thousands of pages of background
information compiled about the nominee, including memoranda and other papers, newly
released by the National Archives, which were written by the nominee while a Department
of Justice attorney or White House attorney during the presidential administrations of
Ronald Reagan and George H.W. Bush.
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onthe Court. Inthisvein, anewspaper reported in its September 5 morning editions
that Judge Roberts was now being considered by the Bush White House for
nomination to be Chief Justice:

Theideaof making Roberts chief justice seemsto have natural appeal. Roberts,
aformer lawyer in the Ronald Reagan and George H.W. Bush administrations
who now serves as a judge on the U.S. Court of Appeals for the District of
Columbia Circuit, was first interviewed by the White House in April not for
O’ Connor’ s seat but in the expectation that Rehnquist would retire or die.

Asaformer Rehnquist clerk, Roberts could be expected to continue in the same
conservative course, and at 50 hewould have along tenureinthetop slot. After
six weeks of media scrutiny, he is also a known commodity who has not
generated strong opposition among Senate Democrats.

The mechanics of a switch would not be hard. Bush would withdraw Roberts's
nomination as associate justice and then simultaneously nominate him as chief
justice. Bush could then take his time choosing someone else to replace
O’ Connor because she has agreed to remain on the court until her successor’s
confirmation.**®

Indeed, the very morning on which the above news report appeared, President
Bush would announce his selection of Judge Roberts to be Chief Justice. In doing
so, the President also emphasized that, from his perspective, the Senate was “well
alonginthe process of considering Judge Roberts qualifications.”'*® The next day,
September 6, the Chairman of the Judiciary Committee, the committee’ s Ranking
Democratic Member, and Senate leaders announced a new schedule for Judge
Roberts’ confirming hearings, this time as nominee to be Chief Justice — with
hearings to begin on September 12, 2005.

Inthe days ahead, Chief Justice nominee Robertswill be closely examined first
by the Senate Judiciary Committee and then by the Senate as a whole. Consistent
with the nature of questioning directed at Court nominees during confirmation
hearings in the 1980s and 1990s, Senators questioning of Judge Roberts, at his
confirmation hearings, can be expected to be rigorous and to cover awide range of
subject areas.™ Following the hearings, the Judiciary Committee, in keeping with
long-established practice, can be expected to report the nomination to the Senate
floor, regardless of the breakdown of votesin favor of or opposed to confirmation.

148 Peter Baker, “Second Court Vacancy Triggers a Scramble; Bush Considers Picking
Raberts as Chief, Officials Say,” Washington Post, Sept. 5, 2005, p. AL

149 See footnote 145.

130 See Christopher Lee, “Hill Veterans Light the Way for Nominee,” Washington Post,
Sept. 9, 2005, p. A23, reporting that Democratic members on the Senate Judiciary
Committee“ say they will presshim[Roberts] harder at hisconfirmation hearingsbeginning
Monday, now that heisin lineto Chief;” Alexander Bolton, “Roberts Hearing Delayed,”
The Hill, Sept. 6, 2005, p. 1, reporting that each Democratic member on the Judiciary
Committee will “grill” Judge Roberts on a specific area of the law or hisrecord. Seealso
CRS Report RL32821, Proper Scope of Questioning of Supreme Court Nominees. The
Current Debate, by Denis Steven Rutkus.
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For more than a century, the tradition of the Senate has been that the question of
whether to confirm Supreme Court nomineesis not decided in the committee stage,
but by the Senate as a whole.

Senators will evaluate Judge Roberts' fitness to be Chief Justice according to
their own criteriaand concerns. Inlarge part, however, their concernswill mirror the
traditional concerns of Presidents with professional excellence, character, and
leadership qualitiesin aChief Justice nominee. Senatorsalso may be concerned with
thenominee’ sjudicial philosophy or viewson constitutional issuesand how, intheir
view, the appointment might affect the Court’ s future direction on major legal and
constitutional questions.

It has been suggested, as noted earlier, that if a Supreme Court nominee were
to prove controversia, afilibuster against the nomination would be a possibility,
unless Senate rules were modified to curtail the use of filibusters against judicial
nominees. Under current Senate rules, the nomination would fall short of
confirmation if, in the event of a filibuster, three-fifths of the Senate's full
membership failed to vote in favor of closing debate. As also noted earlier, an
agreement reached on May 23, 2005, by a coalition of seven Democratic and seven
Republican Senators averted what until then had seemed an imminent confrontation
between the two parties over judicia filibusters. As part of that agreement, the
coalition’'s Democratic Senators pledged not to lend their support to filibusters
against judicial nominations except under “extraordinary circumstances.”

If and when the Senate votes to close debate on the Chief Justice nomination,
the next and ultimate test for appointment will be the Senate vote on whether to
confirm. A voteto confirm would require asimple majority of Senators present and
voting. If the vote of the mgjority isto confirm, the confirmed nominee would then
receive a commission from the President, officially appointing him to the Court.
After receiving hiscommission, Judge Robertswould be sworninto office, becoming
the 17" Chief Justice of the United States.
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Table 1. Nominees for Chief Justice of the United States, 1789 to the Present: Dates of Nomination, Final Action by

the Senate or President, Judicial Oath and Termination of Service, and Ages at Times of Appointment and
Termination of Service

Nominee President Nomination Final Action(s) by Senate or Judicial Oath Taken Termination of Service
(and State) Date President
Date Action Date Age [ Date Reason Age
John Jay Washington | 09/24/1789 09/26/1789 | Confirmed, voice | 10/19/1789 44 06/29/1795 | Resigned 49
(New York) vote
John Rutledge Washington Recess appointment, 07/01/1795 08/12/1795 55 12/28/1795 | Resigned 56
(South Carolina) .
12/10/1795 12/15/1795 | Rejected, 10-14 — — —

William Cushing | Washington | 01/26/1796 01/27/1796 | Confirmed, voice — — —
(Massachusetts) vote

Nominee declined
Oliver Ellsworth Washington | 03/03/1796 03/04/1796 | Confirmed, 21-1 | 03/08/1796 50 12/15/1800 | Resigned | 55
(Connecticut)
John Jay Adams, John | 12/18/1800 12/19/1800 | Confirmed, voice — — —
(New York) vote

Nominee declined
John Marshall Adams, John | 01/20/1801 01/27/1801 | Confirmed, voice | 02/04/1801 45 07/06/1835 | Died in 79
(Virginia) vote Office
Roger Brooke Jackson 12/28/1835 03/14/1836 | Proceed, 25-19 03/28/1836 59 10/12/1864 | Diedin 87
Taney Office
(Maryland) 03/15/1836 | Confirmed, 29-15
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Nominee President Nomination Final Action(s) by Senate or Judicial Oath Taken Termination of Service
(and State) Date President

Date Action Date Age | Date Reason Age
Salmon P. Chase Lincoln 12/06/1864 12/06/1864 | Confirmed, voice | 12/15/1864 56 05/07/1873 | Died in 65
(Onio) vote Office
George H. Grant 12/02/1873 12/15/1873 | Recommitted — —
Williams
(Oregon) 01/08/1874 | Withdrawn
Caleb Cushing Grant 01/09/1874 01/13/1874 | Withdrawn — —
(Massachusetts)
Morrison R. Waite | Grant 01/19/1874 01/21/1874 | Confirmed, 63-0 | 03/04/1874 | 57 03/23/1888 | Diedin 71
(Ohio) Office
MelvilleW. Fuller | Cleveland 05/02/1888 07/20/1888 | Confirmed, 41-20 | 10/08/1888 55 07/04/1910 | Diedin 77
(Ilinois) Office
Edward D. White | Taft 12/12/1910 12/12/1910 | Confirmed, voice | 12/19/1910 65 05/19/1921 | Died in 75
(Louisiana) vote Office
William Howard Harding 06/30/1921 06/30/1921 | Confirmed, voice | 07/11/1921 63 02/03/1930 | Retired 72
Taft vote
(Connecticut)
Charles Evans Hoover 02/03/1930 02/13/1930 | Recommit, 31-49 | 02/24/1930 67 06/30/1941 | Retired 79
Hughes
(New York) Confirmed, 51-26
Harlan Fiske Roosevelt, 06/12/1941 06/27/1941 | Confirmed, voice | 07/03/1941 68 04/22/1946 | Died in 73
Stone F. vote Office
(New York)
Fred M. Vinson Truman 06/06/1946 06/20/1946 | Confirmed, voice | 06/24/1946 56 09/08/1953 | Diedin 63
(Kentucky) vote Office
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Nominee President Nomination Final Action(s) by Senate or Judicial Oath Taken Termination of Service
(and State) Date President

Date Action Date Age | Date Reason Age
Earl Warren Eisenhower Recess appointment, 10/02/1953 10/05/1953 —
Cdlifornia
( ) 01/11/1954 03/01/1954 | Confirmed, voice — 62 06/23/1969 | Retired 78

vote

Abe Fortas Johnson 06/28/1968 10/01/1968 | Cloture, 45-43 — — —
(Tennessee) ]

10/04/1968 | Withdrawn
Warren E. Burger | Nixon 05/23/1969 06/09/1969 | Confirmed, 74-3 | 06/23/1969 61 06/26/1986 | Resigned 79
(Virginia)
William H. Reagan 07/20/1986 09/17/1986 | Cloture, 68-31 09/26/1986 61 09/03/2005 | Diedin 80
Rehnquist office
(Virginia) Confirmed, 65-33
John G. Roberts, Bush, 09/06/2005 Nomination pending
Jr. (Virgina) George W.

Legend: Namein Bold — Was serving as Associate Justice at time of nomination to be Chief Justice.
Namein Italics— Had earlier served as Associate Justice, prior to, but not at, time of nomination to be Chief Justice.

Namein Bold Italics — Had earlier served as Chief Justice.

Sources. William D. Bader and Roy M. Mersky, The First One Hundred Justices, (Buffalo: William S. Hein & Co., Inc., 2004 ); Artemus Ward,
Deciding to Leave, (Albany: State University of New York Press, 2003); Journal of the Executive Proceedings of the Senate of the United States of
America (various volumes); The Supreme Court of the United States (an undated pamphlet published by the United States Supreme Court); and Maeva
Marcus and James R. Perry, editors, The Documentary History of the Supreme Court of the United States, 1789-1800 (New Y ork: Columbia University

Press, 1985).



