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The "Right to Die": Constitutional and Statutory Analysis

Summary

In the spring of 2005, national attention was drawn to a series of court and
legiglative actionsregarding thewithdrawal of nutrition and hydration fromaFlorida
patient, Theresa Schiavo, who had suffered severe brain damage. For asummary of
relevant factual and legal events surrounding this case, see
[ http://www.miami.edu/ethics2/schiavo/timeline.ntm] and CRS Report RL32830,
The Schiavo Case: Legal Issues. Thiscase brought new scrutiny to the“right to die”
issue. Although the popular term “right to die” has been used as a label to describe
the current political debate over end-of-life decisions, the underlying issuesinclude
avariety of legal concepts, including, suicide, passive euthanasia (allowing aperson
to die by refusal or withdrawal of medical intervention), assisted suicide (providing
a person the means of committing suicide), active euthanasia (killing another), and
palliative care (providing comfort care which accel erates the death process).

Exercising one or another of these“rightsto die” may have drastically different
legal consequences. some currently have no legal consequence, some areaviolation
of common-law, some are a violation of statute, some may have contractual
conseguences, some may result in an action such as civil confinement, some are
currently protected by legislation, and some may be protected by the United States
Consgtitution. This report examines the legal status of the five distinct issues: 1)
suicide, 2) passive euthanasia, 3) assisted suicide, 4) active euthanasia, and
5) palliative care.

The report examines the history of how each of these issues has been treated
and evaluates the constitutional right of a person to pursue these courses of action.
It addresses state law regarding living wills, advance medical directives, and how
thesetypesof decisions are maderegarding personswho haveleft neither. Thereport
addresses congressional powers and existing federal statutes that are implicated in
these issues, such as the Patient Self-Determination Act, the Assisted Suicide
Funding Restriction Act, and the Controlled Substances Act. It then addresses bills
introduced in the 109" Congress, S. 539 and H.R. 1151, both entitled the
“Incapacitated Persons Lega Protection Act of 2005;” a bill passed by the House,
H.R. 1332, “The Protection of Incapacitated Persons Act of 2005;” abill passed by
the Senate, “For the Relief of the Parents of Theresa Marie Schiavo;” and asimilar
bill passed by the House and Senate, S. 686. This last bill was signed by the
President and became P.L. 109-3.

Thereport notes that current state regulations prohibiting assisted suicide have
been upheld by the Supreme Court, and that similar prohibitions against active
euthanasiaarelikely to be upheld against constitutional challenge. The Due Process
Clause of the Fourteenth Amendment, however, appears to limit a state' s ability to
regulate passive euthanasia (termination of medical treatment). Finally, palliative
care may ultimately be found to be protected by the Fourteenth Amendment, but the
possible abuse of such care may raise policy concerns.
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The "Right to Die": Constitutional and
Statutory Analysis

I. Introduction

A. Background

In the spring of 2005, national attention was drawn to a series of court and
legidlative actions regarding the withdrawal of nutrition and hydration from aFlorida
patient, Theresa Schiavo, who had suffered severe brain damage. Thetreatment of this
patient brought new attention to the “right to die” issue. Although theissue of “right
to die’” has many common themes, the individual aspects of each case may have a
significant affect on the outcome of any proceeding. While a detail ed examination of
the Schiavo caseisbeyond the scope of thisreport, the caseis briefly addressed under
the topic of “passive euthanasia.”

One of the greatest scientific achievements of this century has been the
devel opment of medical technology to cure diseaseandto prolonglives. Before 1900,
most deaths in this country were the result of communicable diseases, such as
influenza or pneumonia, which could kill people of all ages.' Today, in contrast,
deaths due to these illnesses have decreased dramatically, and most people succumb
to chronic degenerative diseases related to age such as heart disease, cancer and
cerebrovascular disease.?

These advances, however, do not come without burdens. Chronic degenerative
diseases tend to be manifested years before death occurs, and because some medical
intervention often exists, persons with these conditions tend to die more slowly and
often painfully.® The advent of AIDS has also resulted in an increase in the number
of deaths which occur after extended periods of pain and physical disability.
Consequently, patients are increasingly being confronted with decisions regarding
whether to pursue or decline aggressive medical treatment. Further, there are
indications that some patients are making decisions which affirmatively hasten their

! G. Steven Needley, Chaosin the “ Laboratory of the Sates’ : The Mounting Urgency in
the Call for Judicial Recognition of a Constitutional Right to a Self-Directed Death, 26 U.
ToL.L.Rev. 81, 85 (1994).

2 Washington v. Glucksberg, 521 U.S. 702, 716 (1997) (citation omitted).

% Onein every two Americans dies of adisease diagnosed at |east 29 monthsin advance. G.
Steven Needley, supra note 1, at 86.
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deaths, whether through increasing levels of pain control medications or by other
means.*

The increase in the number of end-of-life decisions has coincided with the
expansion of patients' rights and involvement in medical decision-making. Y et the
legal community has not yet come to terms with the implications resulting from this
increased patient autonomy. Statelegislatures have made only piecemeal attemptsto
confront end-of-life decisions, federal involvement has been minimal, and the courts
which have attempted to resolve some of these legal issues are faced with little
precedent, inapplicable legislation, murky constitutional theory, and clashing legal
doctrines. Prompt resolution of these issues is frustrated by a lack of political
consensus among major societal institutions.® For those reasons, the law in this area
may be less areflection of acoherent legal structure than areaction to the immediate
concerns and societal pressures surrounding specific cases.

For example, amgjority of patientswithterminal illnessesor their guardianswill
face decisions as to whether life-sustaining medical treatment should be refused or
withdrawn, alowing the individual to die® By design or necessity, most such
decisions are made by agreement among interested parties, such asthe patient, hisor
her family, attending doctors and hospital administrators.” On occasion, however,
becauseof fear of legal liability, disagreement between theinstitutionsandindividuals
involved, or because of moral objections, these decisionsare madeonly after litigation
in state, or occasionally federal, courts.

“ It is estimated that 6,000 terminal patients aday die as aforeseeable result of pain control
medication. Compassion in Dying v. Washington, 79 F.3d 790, 811 (9th Cir. 1994)(en
banc). A survey by the American Society of Internal Medicine indicated that one in five
doctors have participated in assisting a patient’ s suicide. Id.

®> While our society has a long-standing moral aversion to suicide of physically healthy
persons, attitudes toward hastening death in the cases of serioudly ill patients are more
complex. Despite existing laws on the books agai nst assisted suicide or intentional killing,
there have been few prosecutions under these statutes and many doctors privately admit
helping peopleto die. Richard A. Know, Onein Five Doctors Say They Assisted a Patient’s
Death, Survey Finds, BOoSTON GLOBE, Feb. 28, 1992, at 5. For instance, in the case of Dr.
Jack Kevorkian, who admitted responsibility in assisting over forty ill persons commit
suicide (and was eventually convicted of second-degree murder), there were no successful
prosecutions for assisted suicide. Jack Lessenberry, Kevorkian is Arrested and Charged
with Suicide, NEw YORK TIMES, Nov. 8, 1996, at A19. While some argue against societal
approvalsof such activities, othersarguethat it isbetter to regul ate thisbehavior rather than
allowing it to flourish underground. Esther B. Fein, The Right to Suicide, Some Worry,
Could Evolve Into a Duty to Die, NEwW YORK TIMES, April 7, 1996, at A24.

¢ Of the approximately two million people who diein the United States every year, 80% die
in hospitals, and perhaps 70% of those die after adecision to forgo life-saving measuresis
made. Cruzan v. Director, Missouri Dept. of Health, 497 U.S. 261, 302 (1990)(J. Brennan,
dissenting).

" Decisions regarding the withdrawal of medical support are generally made, not by courts,
but by the individuals or institutions directly involved. Gasner, Right to DieLives Locally,
Nat'l L.J., July 23,1990, at 13, col. 1. Thousands of patientsdieevery day upon withdrawal
of medical support; yet since 1976, the number of "right to die" cases number in the low
hundreds. 1d. at 14.
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Further, one of the most influential legal doctrinesintheareaof “righttodie” is
the constitutional right of privacy and of bodily integrity, the limits of which are
anything but clear. Under the so-called privacy cases, the Supreme Court has
established certain individual rights regarding theissues of marriage,® contraception®
and abortion.”® The Court has also entered the "right to die" area, provisionaly
approving of the termination of medical treatment, but setting limits at which the
state’ sinterest in viable life cannot be overridden.* This decision, however, may be
seen as an outgrowth of aline of cases protecting bodily integrity. Other decisionsby
the court regarding the breadth of theright to privacy, which are now generally called
“liberty interests’ under the Fourteenth Amendment,* bring the establishment of a
broader privacy based “right to die” into doubt.

For example, the Supreme Court rejected an argument that statutes prohibiting
assisted suicide violate either the Equal Protection Clause or a protected “liberty
interest” under the Due Process Clause of the Fourteenth Amendment. Two United
States Courts of Appeals had determined that severely ill patients have aright under
the Fourteenth Amendment to seek medical assistance to cause their own deaths.
Both of these cases, Quill v. Vacco™ and Compassion in Dying v. Washington, were
reversed by the Supreme Court. By resolving the issues in Quill and Compassion in
Dying, the Supreme Court effectively ended thelikelihood that asignificant expansion
of the “right to die” will arise through the courts. It did not, however, preclude such
expansion by legidatures.

B. How Broad Is the "Right to Die"?

Although the popular term “right to die” has been used as alabel to describe the
current political debate over end-of-life decisions, the underlying issues include a
variety of legal concepts, some distinct and some overlapping. For instance, “right to
die’ could include, at a minimum, suicide, passive euthanasia (allowing a person to
die by refusal or withdrawal of medical intervention), assisted suicide (providing a
person the means of committing suicide), active euthanasia (killing another), and
palliativecare(providing comfort carewhich accel eratesthedeath process). Recently,
anew category has been suggested — physician-assisted suicide— which appearsto

8 Loving v. Virginia, 388 U.S. 1 (1967).

® Griswold v. Connecticut, 381 U.S. 479 (1965).

1 Roe v. Wade, 410 U.S, 113 (1973).

1 Cruzan v. Missouri Dept. of Health, 497 U.S. 261 (1990).

12 See, e.9., ParisAdult Theatrev. Slaton, 413 U.S. 49 (1973)(obscenity cannot be displayed
even to consenting adults).

3 Quill v. Vacco, 80 F.3d 716 (2nd Cir. 1996), reversed, 521 U.S. 793 (1997).

14 Compassionin Dying v. Washington, 79 F.3d 790 (9th Cir. 1996)(en banc), reversed, 521
U.S. 702 (1997).
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be an uncertain blend of assisted suicide or active euthanasiaundertaken by alicensed
physician.”®

Y et, exercising one or another of these “rights to die” may have drastically
different legal consequences: some currently have no legal consequence, some are a
violation of common-law, some are aviolation of statute, some may have contractual
consequences, somemay resultin civil action such asconfinement, somearecurrently
protected by legidlation, and some may be protected by the United States Constitution.
It should also be noted that the legal and moral status of these rights may vary
dramatically depending on the medical status of the individual patient. While early
legal discussions of the "right to die" were primarily associated with terminal illness,
more recent discussions have focused on medical situationsinvolving high levels of
pain, futile prognosis, diminished quality of life, or even on mental suffering.’

While some advocates would find little distinction between these various
methods of terminating a person’slife,*” and would give the patient the discretion to
decide what is a sufficient basis for exercising that option, other commentators find
that maintaining distinctions between different situations is important to prevent
abuses, or to conform to professional, societal or moral concerns.*® One of the major
policy arguments made regarding the "right to die" is the concern that recognizing a
"right to di€" in one circumstance will be generalized to include other circumstances
where different considerations may berelevant; in other words, thereisaconcern that
granting a"right to die" isthe first step down a dlippery slope.™®

> Compassion in Dying v. Washington, 79 F.3d at 844, 852 (J. Beezer, dissenting).

18 STAFF OF THE SUBCOMMITTEE ON THE CONSTITUTION, COMMITTEE ON THE JUDICIARY,
Physician-Assisted Suicide and Euthanasia in the Netherlands, 104th Cong., 2d Sess. at 2
(Comm. Print 1996)(discussing the development of assisted suicide in Holland).

' Note, Physician-Assisted Suicide and the Right to Diewith Assistance, 105 Harv. L. Rev.
2021 (1992)(noting similarities between withdrawal of medical treatment and assisted
suicide).

18 As Professor Yale Kamisar has said, “how you phrase the question will determine your
answer.” YaeKamisar, Against Assisted Suicide—Even a Very Limited Form, 72 U. Det.
Mercy L. Rev. 735 (1995). For instance, the United States Court of Appealsfor the Ninth
Circuit, in reviewing an assisted suicide statute, characterized the constitutional right at
stake asthe“liberty interest in determining the time and manner of death.” Compassionin
Dying v. Washington, 79 F.3d at 801. As stated by the court, however, thisbroader “right”
would seem to encompass any of the several ways of choosing death, from termination of
medical treatment to euthanasia.

¥ For instance, while some persons would restrict the assisted suicide debate to the
terminaly ill, the distinction between the terminally ill and persons with incurable
conditions was one of the first distinctions to fall when courts considered the issue of
termination of medica treatment. See Cruzan v. Missouri, 497 U.S. 261
(1990)(constitutional rights to termination of medical treatment apply to persistently
vegetative patient); Note, supranote 17, at 2026. Thus, onecommentator has suggested that
if aright to assisted suicide is established for the terminally ill, no principled distinction
could be made to prevent similar acts by personswho are handicapped, in physical pain, or
even clinically depressed. Yale Kamisar, supra note 18, at 748 (1995).

(continued...)
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C. The Constitutional Genesis: the Right to Privacy

In Glucksberg v. Washington, the Supreme Court evaluated the holding of the
United States Court of Appeals for the Ninth Circuit in Compassion in Dying v.
Washington that the Fourteenth Amendment to the Constitution protects the right of
an individual to seek and obtain physician-assisted suicide.?® In doing so, the Court
revisited acontroversial areaof constitutional law, the so-called right to privacy. This
relatively amorphousright wasfirst substantively addressed in the contraceptive area,
but has subsequently been expanded to include other decisions of a personal nature.

Theright of privacy sought a permanent home in the Constitution for anumber
of years. First proposed in an 1890 article in the Harvard Law Review by Samuel
Warren and Louis Brandeis,? it reappeared years|ater in a Supreme Court dissenting
opinion regarding the Fourth Amendment.? However, in 1965, in the landmark case
of Griswold v. Connecticut,?® the Court established the concept of a constitutional
guarantee of privacy which “emanated” from the Bill of Rights, even if it was not
specifically identifiedinit. In Griswold, the Court struck down alaw which prevented
the use of contraceptives. The Supreme Court ruled that the right of married couples
to make decisions regarding procreation was guaranteed by the Constitution.? This

19 (...continued)

Concerns have also been rai sed that once a“right to die” has been legally established,
society may begin to expect those who are old, poor or sick to take advantage of this right
asamatter of duty. Inthiscontext, itisnoted that many disabled people withdraw suicide
reguests when given adequate care. Id. at 744. For example, in McKay v. Bergstedt, 801
P.2d 617 (Nev. 1990), athirty-one year old competent, non-terminal quadriplegic obtained
acourt order permitting theremoval of hisrespirator, despiteclear indicationsthat hisdesire
to die was based on the impending death of his primary care-taker, his father, and the
presumed attendant lowering in quality of his care.

2518 U.S. 1057 (1996)(cert. granted sub nom. Glucksberg v. Washington).
2 Warren and Brandeis, The Right of Privacy, 4 Harv. L. Rev. 193 (1890).

22 See Olmstead v. United States, 277 U.S. 438 (1928)(J. Brandeis, dissenting)(arguing
against the admissibility in criminal trials of secretly taped telephone conversations). In
Olmstead, Justice Brandeis noted:

The makers of our Constitution undertook to secure conditions favorable to the
pursuit of happiness. . . . They sought to protect Americansin their beliefs, their
emotions and their sensations. They conferred, as against the Government, the
right to belet alone - the most comprehensive of rightsand the right most val ued
by civilized men. To protect that right, every unjustifiable intrusion by the
Government upon the privacy of the individual, whatever the means employed,
must be deemed a violation of the Fourth Amendment.

277 U.S. at 473.
23381 U.S. 479 (1965).

2 The facts of Griswold, are relatively straightforward. Griswold, the Executive Director
of Connecticut Planned Parenthood, was arrested, along with the Medical Director of the
organization, and charged as accessory to acrime. Thedefendantsin questionwereaccused

(continued...)
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holding was supported, however, by a variety of competing theories set forth by
different justices, which left the scope of the right to privacy in an unsettled state.

In the case of Roev. Wade,? the Court expanded the theory of the Griswold case
to the issue of abortion. The opinion of the court in that case focused on the medical
and legal history of abortion, and appears to have relied to a large degree on the
medical consequence of decisions concerning pregnancy.”” The Court ultimately
concluded that the Constitution provided protection for autonomy in reproductive
decisions, and set forth a substantive structure to evaluate laws restricting abortion.?
The Court has subsequently established the Due Process Clause of the Fourteenth
Amendment as the basis for the protection of these and other “liberty interests,”
preferring to avoid the parlance of ageneralized constitutional right of privacy. The
holding of Roe v. Wade was modified by the case of Casey v. Planned Parenthood of

24 (...continued)
of having aided and abetted the violation of a Connecticut law which prohibited the use of
any drug, medicinal article or instrument for the purpose of preventing conception. The
defendants challenged whether such alaw could be constitutionally enforced by astate, and
the Supreme Court ruled that it could not, as the right of married couples to use
contraception was guaranteed by the Constitution.

% Justice Douglas, in the plurality opinion, noted that the Supreme Court had previously
found that fundamental rights could be extended to establish “penumbral” rights, or rights
whose enforcement would protect the underlying right. Finding that privacy rights are
contained inthe First Amendment, the Third Amendment, the Fourth Amendment, the Fifth
Amendment, and the Ninth Amendment, Justice Douglas held that the institution of
marriage was protected by these “penumbral” rights, and was thus exempt from such
regulation. 381 U.S. at 484-485. In concurrence, Justice Goldberg found the right to
privacy to be contained in the Ninth Amendment, which states that “the enumeration of
rights in the Constitution shall not be construed to deny or disparage those rights retained
by the people,” and to be applied to the states through the Fourteenth Amendment. 381 U.S.
at 499. JusticeHarlan, alsoin concurrence, found that the contraception statute viol ated the
Fourteenth Amendment as it violated basic values “implicit in the concept of ordered
liberty,” 381 U.S. at 500, while Justice White also found the right in the Fourteenth
Amendment. Itistheselast two opinionsthat would eventually cometo bethe basisfor the
modern right to privacy.

2410 U.S. 113 (1973).
27 See 410 U.S. at 152.

% The Court found that in the first trimester, the risks of abortion were less than the risk of
childbirth, and thus the mother was to be unrestricted in her ability to choose the less
medically risky route of abortion. During the second trimester, the risks to the mother
increase, thus allowing the state to intervene for purposes of regulating those aspects of an
abortion which may affect a mother’s health and safety. 410 U.S. at 163. Such factors
would include the particular qualifications of the physician performing the procedure, the
facility where the procedure should take place, and licensing requirements. Id. Finaly, in
thethird trimester, when the fetus may be capabl e of life outside of the mother’ swomb, and
thus be “viable,” the state may ban abortion completely. Id.
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Southeastern Pennsylvania,® but the central holding regarding the existence of a
liberty interest in choosing whether or not to terminate a pregnancy is unchanged.*

It is not always clear when the right to privacy is likely to be extended to
activities not previously addressed by Supreme Court decisions. If ageneral test can
be discerned as to when a “right of privacy” or “liberty interest” can act as a shield
against governmental action, it would appear to require that two basic questions be
considered. Firgt, is the activity to be regulated one which is deeply rooted in the
history of the nation,® or second, is it so central to personal autonomy that neither
liberty nor justice would exist without constitutional protection.® In the abortion
context, however, this protection appears to be subject to an exception if thereis a
“viable” life being threatened by the activity.*® When life is at risk because of a
protected activity, such aswhen an abortion is sought in the third trimester, concerns
about a“right of privacy” may be outweighed by the need to protect that viable life.

29 505 U.S. 833 (1992).

% The Court in Casey upheld the provision of information to women seeking abortions, the
twenty-four hour waiting period, and the requirement that a minor obtain the consent of a
parent or judge. The Court, however, struck down the section of thelaw which dictatesthat
awoman must notify her husband of her intent to have an abortion. The Court also upheld
the medical reporting requirements on clinics and doctors performing abortions, although
arequirement that awomen report why she did not notify her husband of the abortion was
struck down. The core of the plurality opinion is section IV, which upheld the right of a
woman to have an abortion, but rejected the trimester structure established by Roev. Wade.
Under Roe, states were prevented from imposing any restrictions designed to protect
“potential life” on abortions performed in thefirst and second trimesters of pregnancy; only
in the third trimester could the state impose restrictions to protect “potential life.” Under
Casey, however, the Court held that laws restricting abortions to protect “potential life”
could beimposed at anytime prior to viability, if such laws did not pose an “ undue burden”
on the women'’ s ability to have an abortion. Consequently, the Court found that certain of
the above-noted restrictions, which applied during the first and second trimesters of
pregnancy and would have been unconstitutional under Roe v. Wade and subsequent
Supreme Court cases, see City of Akronv. Akron Center for Reproductive Health, 462 U.S.
416 (1983); Thornburgh v. American College of Obstetriciansand Gynecologists, 476 U.S.
747 (1986), were now constitutional on their face.

% Bowersv. Hardwick, 478 U.S. 186, 192 (1986) overturned by Lawrencev. Texas, 123 S.
Ct. 2472 (2003)(finding that homosexual activity, historically forbidden by legidation, is
not a fundamental liberty implicit in the concept of ordered liberty, and is therefore not
protected by the 14th Amendment). In the case of abortion, for example, the interest of
individuals in making their own medical decisions and in making their own decisions
regarding their family are cited as strong historical reasonsfor leaving to theindividua the
decision whether to have an early abortion. Thus, an affirmative answer to this first
guestion will generally serve to inhibit governmental intervention.

21d.
3 See supra note 28.
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Il. Five Types of "Right to Die"

This section will examine the legal status of five distinct issues concerning the
“right to die” 1) suicide, 2) passive euthanasia, 3) assisted suicide, 4) active
euthanasia, and 5) palliative care. The historical tradition surrounding these will be
examined with an eye to the Supreme Court’s preference that constitutionally
protected liberty interests be “rooted in the nation’s history and tradition.” This
section will also examine present statutory and constitutional implications of each of
these areas. It should be noted that some legal doctrinesin thisareaare settled, while
others are till evolving.

A. Suicide
1. Historical Precedent.

From the sparse record of ancient times, we can discern that the attitudes of the
Greeks and Romanstoward suicide were ambiguous.® By the Middle Ages, however,
the influence of the Catholic Church was dominant, and the practice was condemned
asaviolation of religiousand civil law.* English common law inherited thisaversion
to suicide and would sometimes impose posthumous deprivation of religious
ceremony, and significant penalties were generally directed against the estate of the
person committing suicide.* There are indications, however, that suicide in the face
of suffering was treated less harshly.*” The founding fathers of this country, on the
other hand, were uninterested in imposing punishment upon the innocent heirsto the
estates of persons committing suicide,® and the legal tradition of punishing suicide
was generally abandoned soon after the adoption of the Constitution.*® Consequently,
in the American lega tradition, there has been little or no punishment imposed for
suicide or attempted suicide.®

*nancient times, astoday, suicidewasgenerally disfavored. Roman law generally forbade
suicide and imposed a penalty of forfeiture of property upon the estate of the decedent.
Thomas J. Marzan, Mary K. O’'Dowd, Daniel Crone & Thomas Balch, Suicide: A
Congtitutional Right?, 24 Duquesne Law Review 26 (1985). However, it appears that
suicide in particular circumstance was seen as either acceptable or even commendable.
Compassionin Dyingv. Washington, 79 F.3d at 806-08. In particular, it appearsthat suicide
that was prompted by pain or sickness was generally not punishable under Roman law.
Marzan, supra, at 22-23.

% Compassion in Dying v. Washington, 79 F.3d at 808.
% 79 F.3d at 846 (J. Beezer, dissenting).

37 CatherineD. Shaffer, Criminal Liability for Assisting Suicide, 86 Colum. L. Rev. 348, 349
(1986); Compassion in Dying v. Washington, 79 F.3d at 808-809.

% Compassion in Dying v. Washington, 79 F.3d at 844 (J. Beezer, dissenting).
% Thomas J. Marzan, supra note 34, at 64-69.

“0 Catherine D. Shaffer, supra note 37, at 349 (1986); Compassion in Dying v. Washington,
79 F.3d at 809.
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2. State Legislation.

Although there are currently no criminal punishments associated with suicide or
attempted suicide, this does not mean that these acts are without legal consequence.
The trend of modern American law has generally been that a person who is suicidal
should not betreated asacriminal, but asmentally ill.** Further, a person who assists
such asuicide may be prosecuted under the laws of many states.*? Thus, while suicide
isnot punished per s, it is not free of significant legal consequence.®

In practice, however, the way in which aperson engaged in asuicidal attemptis
treated may vary based on context. Where asuicidal attempt appearsto be the result
of depression or mental problems, the state will generally intervene, and the person
will be confined until such time as their suicidal urges have subsided. On the other
hand, certain public, political acts, such as fasting, have sometimes been engaged in
without government intervention. Nor isit clear that acourt islikely to intervene in
the cases of terminally ill patients who take their own lives.*

3. Constitutional Status.

Although there are no criminal penalties associated with suicide, the threat of
confinement might be seen as an infringement on one’s persona autonomy as a
conseguence of making animportant and fundamental lifedecision. Thus, it could be
argued that the right to commit suicide should be found to be a liberty interest
protected under the Fourteen Amendment. Therehasbeen littlelitigation of thisissue
in the courts, however, and Supreme Court dicta seems to favor the notion that the
state has a constitutionally defensible interest in preserving the lives of healthy
citizens.* However, theissue of the constitutional status of suicide of the serioudlyill
has not been squarely faced.

One of the strongest conceptual problems with a constitutional right to suicide
for the serioudly ill is how such aright would be limited. Suicide is often associated
with depression, and certain life events, such as a terminal illness, may trigger
depression in some individuals and not in others.* On its face, it is not clear how a
constitutional right to act on suicidal impul sesrel ated to depression would vary among
the terminaly ill, the chronically-ill, the disabled, the temporarily-impaired, or the

“ Compassion in Dying v. Washington, 79 F.3d at 847 (J. Beezer, dissenting).
“2 See infra notes 86-89 and accompanying text.

3 For instance, many life insurance contracts include exclusions for suicide. Compassion
in Dying v. Washington, 79 F.3d at 852 (J. Beezer, dissenting).

4 See Campbell v. Supreme Conclave Improved Order Heptasophs, 49 A. 550 (1901)
(“ sometimes self-destruction, humanly speaking, is excusable, as where a man curtails by
weeks or months the agony of an incurable disease.”).

“5 Cruzan v. Missouri Dept. of Health, 497 U.S. 261, 280 (1990)(“We do not think that a
State is required to remain neutral in the face of an informed and voluntary decision by a
physically able adult to starve to death™).

6 Catherine D. Shaffer, supra note 37, at 356-357. For instance, whether or not a person
attempts suicide is often affected by the quality of relationships with others. I1d. at 357.
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physically robust. Further, if the right were only extended to those individuals who
were not depressed but who weremaking a“ rational decision” regarding an untenable
circumstance, a court would be required to engage in an evaluation of social and
psychological factors that are generally alien to the establishment of constitutional
rights.*/

B. Passive Euthanasia: Refusal or Termination of Medical
Treatment

1. Historical Precedent: Common Law Battery.

Passive euthanasia, or the refusal or termination of medical treatment by a
patient, has historical roots in crimina law. Under common law doctrine, an
unauthorized touching wasthe basisfor acharge of battery. Inthe medical field, this
has been applied to prevent and punish the application of medical treatment without
thefull and informed consent of theindividual involved or asuitable representative.®
Even when the government seeks to impose unauthorized medical treatment, the
courts have generally required that the government show compelling needsto impose
such treatment.*

2. State Legislation: Treatment Directives.

Astheright to refuse medical treatment existed at common law and has, with a
few notable exceptions,® generally been honored by the courts, decisions by
competent patientsto terminate treatment do not appear to have attracted the attention
of state legislatures. However, the situation often arises that a patient with a serious
medical condition will become so ill that he cannot communicate or he is not
competent to make a medical care decision. This situation is prevalent enough that
aModel Code entitled Uniform Rights of the Terminally 11l Act was developed, and
most states have adopted some procedure by which medical treatment decisions can
be made by individuals in advance.

a. The Living Will Option.

Most states have statutes based on the Uniform Rights of the Terminally I11°
which authorize an individual to execute a Treatment Directive directing the

4" Thomas J. Marzan, supra note 34, at 107.

“8 Note, supra note 17, at 2026. See, e.g., Hershley v. Brown, 655 S\W.2d 671, 676 (Mo.
App. 1983).

49 See Washington v. Harper, 494 U.S. 210 (1990)(state interest in maintaining order
overrides a prisoner’s liberty interest in avoiding the forced application of anti-psychotic
drugs).

* Seeinfra note 71.
*t Unif. Rights of the Terminally 111, 9B U.L.A. 609 (1989).
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withholding or withdrawal of life-sustaining procedures.® These Treatment
Directives, referred to as “Living Wills’, are generally only applicable when the
individual, sometimesreferredto asthe” declarant” or “principal,” isterminalyill and
deathisimminent. Therequired formof a“Living Will” may vary from stateto state,
but a properly executed “Living Will” should be easily enforceable in the state in
which it was drafted. These “Living Will” statutes aso offer significant lega
protections. For instance, those involved in termination of medical treatment are
generally immunized by statute from liability for allowing a patient to die. Further,
life insurance benefits which might be jeopardized by termination of medical
treatment are generally protected. Finally, the application of penal laws which might
prohibit suicide are generally voided by the operation of these statutes.

b. Appointment Directives.

All states provide that an individual can delegate legally binding authority to
another individual. This delegation of authority is sometimes referred to as the
delegation of the “ power of attorney.” A “durable” power of attorney, which isaso
provided by state statute, isdrafted so asto be effective when aperson isincompetent
to make decisions for himself. Some states have specifically provided that these
durable powers of attorney may be used to delegate the authority to make medical
decisions, even where such decisions may lead to the death of the individual. Thus,
using a durable power of attorney, a person can appoint another individual to make
medica decisions for him if he becomes incapacitated.*

A durable power of attorney, often set forth in an “Appointment Directive,”
offers a number of advantages over a Living Will. A person who delegates health-
making decisions using this procedure does not have to anticipate every possible
medical situation which may arise. By utilizing a power of attorney, the medical
treatment decision can be deferred until such time as the medica situation has
occurred; in thisway, the appointed decision-maker can eval uate the specific details
of themedical situation beforemakingadecision. AnAppointment Directivecanaso
contain directionsto the appointed decision-maker describing what medical treatment
should or should not be used, as with a Living Will. The appointed decision-maker
need not be a professional attorney; rather, the appointment can be given to any
competent adult, with some exceptions, whether they be family, friend or other.

A hedlth proxy is similar to a durable power of attorney, but is generaly
contained within a Treatment Directive. Aswith the durable power of attorney, the
health proxy may be given specific instructions by the declarant regarding what
medical treatment should be provided, or the proxy may be given the discretion to
make these decisions. Generally, the only significant difference between a health

%2 See Marguerite A. Chapman, The UniformRight of the Terminally |11 Act: Too Little, Too
Late?, 42 ArkansasLaw Review 319 (1989). Although many stateshave authorized “Living
Wills" and “durable powers of attorney,” these documents are apparently still relatively
uncommon, and the problematic court cases appear to arise most often because patientshave
not prepared such wills. Id.

%3 Gregory Gelfand, Living Will Satutes: The First Decade, 1987 Wis. L. Rev. 737, 794
(1987).
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proxy and a durable power of attorney is that a health proxy, like most Treatment
Directives, can only be exercised when a patient isterminaly ill; adurable power of
attorney is usually not so limited.

3. Constitutional Status.

As noted above, the right to refuse medical treatment has been addressed by
legidlation at the statelevel. However, eveninthose caseswhere no medical directive
has been completed, or where the state law does not cover a particular medical
circumstance, individuals or their guardians have still sought to make a medical
decision which will ultimately cause the death of the patient. In thistype of situation,
implementation of a patient’s wishes might be sought under the Fourteenth
Amendment of the Constitution. Thiswasthelitigation posturewhichleadtothecase
of Cruzan v. Missouri Department of Health.>

At the time of the litigation in Cruzan, Nancy Cruzan lay in a hospital bed™ in
what is called a persistent vegetative state.>® In Nancy’s case, there was sufficient
brain-stem activity to control unconscious activities, such as breathing and heart
functioning, and sometimes she would respond to pain or noise. Nancy apparently
went through sleep and wake cycles, but when her eyes were open they moved
randomly, and she did not seem aware of her environment. Her body was stiff, she
lay in afetal position, and her arms and legs were permanently contracted. Medical
opinion was that she would never interact significantly with the world around her
again.”’

Although Nancy was abl e to take nutrition through spoon-feeding following the
accident, it was determined that artificial nutrition and hydration were medically
indicated. Thus, approximately three weeks after the accident, with the permission
of both her parents and her husband, a feeding tube was surgically implanted in her
stomach. It is this medical decision which Nancy’s parents sought to reverse. With
this feeding tube in place, Nancy Cruzan could have lived up to another thirty years.
Without it, she would die, most likely through dehydration. At the time of the
litigation, Nancy Cruzan had been in a persistent vegetative state for over six years.

5 497 U.S. 261 (1990).

51n 1983, Nancy Cruzan, 25 yearsold, wasinvolved in acar accident on adeserted country
road. 497 U.S. at 266. She was found face down on afrozen ground with no signs of life.
Although an emergency team was abl e to restore breathing and heartbeat, Nancy Cruzan's
brain had been oxygen-starved for too long, and she suffered severe brain damage. Id.

% According to the Academy of Neurology, persistent vegetative state patients are
permanently unconscious and devoid of thought, emotion and sensation. The state is
described as a form of eyes-open permanent unconsciousness in which the patient has
periods of wakefulness and physiol ogical sleep/wake cycles. AmicusBrief for Academy of
Neurology at 3, Cruzan v. Director, Missouri Department of Health, 497 U.S. 261
(1989)(No. 88-1503). It was estimated that 10,000 patients were being maintained in a
persistent vegetative state in the United States. 1d.

497 U.S. at 267.
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Although the State of Missouri hasa*“Living Will” statute,*® it was not in effect
at the time of Nancy’' s accident, nor did Nancy write out such awill. The statute was
relevant, however, because it specifically excluded the possibility that a patient’s
Living Will could provide for the withdrawal of nutrition or hydration tubes. Thus,
the Missouri legislature appeared to have made a decision that the withdrawal of
nutrition and hydration was not within the realm of acceptable conduct even with the
written consent of the patient.* Based on this finding, the Missouri Supreme Court
held that the state’ s interest in protecting life would require a clear and convincing
showing of Nancy’s wishes prior to withdrawal of medical treatment.®

The Cruzan case, because of itsfacts, presented two legal issuesto the Supreme
Court: first, whether Nancy Cruzan had the constitutional right, even absent legidative
approval, to consent to thewithdrawal of nutrition and hydration; second, whether this
right could be exercised by aguardian, and what standard of proof would be required
to show that such acourse of action wastheintent of the patient. The Supreme Court
ultimately decided that the state may require clear and convincing evidence of her
wishes, and as her guardiansdid not have sufficient proof, the nutrition and hydration
could not be withdrawn.®* The Supreme Court did not technically decide the issue
whether the Missouri court could have acted contrary to a clear and convincing
expression of Nancy Cruzan to withdraw medical procedures, although, as discussed
later, the implication of the caseisthat it could not.

5 Mo. Rev. Stat, § 459.010 et seq. (1986).

* The Supreme Court of Missouri graphically pointed out in its opinion how this case
differed from many previous medical decision cases. Nancy was not dead, nor was she
terminally ill, and she could have lived up to thirty yearsin her condition. Essentially, the
decision, as stated by the court, waswhether the hospital should be allowed to cause Nancy
Cruzanto dieby starvation or dehydration. The Supreme Court of Missouri considered the
case asone of firstimpression for Missouri, and declined to allow the hospital to withdraw
nutrition and hydration. Cruzan v. Harmon, 760 S.W.2d 408, 427 (Mo. 1989)(en banc).

€ Cruzan v. Harmon, 760 S.W.2d 408, 426 (1988)(en banc).

> The Court found that it was not constitutionally required that guardians or family be
alowed to effectuate such a decision. Cruzan, 497 U.S. at 284. Rather, the Court
determined that not only could a state require that a patient’s own persona wishes be
examined, but that absent clear and convincing evidence of such wishes, a state could
decline to allow withdrawal of treatment. To bolster this argument, the Court cited other
instances in which a state may require certain formalities prior to implementing the wishes
of an individual, such asthe requirement that awill beinwriting. Id. However, it does not
appear that the Missouri Supreme Court requirement of “clear and convincing” evidence
was based on the assumption that most individuals would prefer life to death; rather, the
reguirement would appear to have been based on anon-individualized stateinterestin“life”
irrelevant of thewishes of theindividual. Id. at 280-281. Asthe Court concurred that there
wasno “clear and convincing” evidence of Nancy Cruzan’ swishes, the Supreme Court held
that Missouri’ sgeneralized interest in the preservation of life allowed the Stateto refusethe
guardian’ s wishes to terminate treatment. 1d. at 286-87.
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The Court, in deciding the Cruzan case, first examined the case of In re
Quinlan,®? one of the first state court cases to examine these issues. Karen Quinlan,
similarly to Nancy Cruzan, had suffered severe brain damage as a result of oxygen
starvation, and medical opinion agreed that she would not regain cognitive function.
Karen Quinlan, unlike Nancy Cruzan, was both attached to arespirator and provided
nourishment by a feeding tube, and her guardians sought only removal of the
respirator. In Quinlan, the New Jersey Supreme Court found that Karen Quinlan had
aright of privacy to terminate her lifein itsvegetative state. Thisright, however, was
not found to be absolute, but was to be balanced against the rights of the state. The
Quinlan court found that the state’ sinterest in preserving life diminishesasthe degree
of bodily invasion increases, and as the prognosis dims. Ultimately, there comes a
point at which theindividual’ srights overcome the state’ sinterest. The court further
found that the only practical way to give effect to this right would be to let the
guardian and the family use their best judgment in making a decision.®

The majority opinion of the Cruzan Court, authored by Chief Justice Rehnquist
and joined by Justices White, O’ Connor, Scalia and Kennedy, appears to have
implicitly accepted the primary holding of the Quinlan and related state cases, which
was that a patient has a constitutional right to refuse medical treatment that sustains
life.®* However, the language of the opinion did leave some ambiguity as to the
general application of thisright.® Justice O’ Connor, in her concurring opinion, leaves

62355 A.2d 647 (N.J. 1976), cert denied, 429 U.S. 922 (1976).

% The Cruzan Court noted that since the case of Quinlan, many other courts have found
legal grounds to allow termination of medical treatment. It would appear, however, that
these cases have been based on two distinct lines of legal reasoning. The first, consistent
with In Re Quinlan, is the finding that there is a constitutional right of privacy which
protects decisions made concerning life-sustaining treatment. The second line of reasoning
isbased on the common law right to refuse medical treatment, expressed asthe requirement
of informed consent. Under common-law, a physician who performs a medical procedure
without valid consent is performing a battery, and the law will act to prevent and punish
such treatment. Hershley v. Brown, 655 SW.2d 671, 676 (Mo. App. 1983). Thus, the
argument is made, individuals who wish to decline medical treatment, even if such will
result in their death, have the right to do so.

64497 U.S. at 280.

€ The majority opinion states the following:

Petitioners insist that under the general holdings of our cases, the
forced administration of life-sustaining medical treatment, and even
of artificially-delivered food and water essential to life, would
implicate a competent person’s liberty interest. Although we think
thelogic of the casesdiscussed would embrace such aliberty interest,
the dramatic consequences involved in refusal of such treatment
wouldinformtheinguiry asto whether the deprivation of that interest
is constitutionally permissible. But for purposes of this case, we
assume that the United States Constitution would grant a competent
personaconstitutionally protected right to refuselifesaving hydration
and nutrition.

(continued...)
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no such ambiguity, and sets forth an extensive opinion of the basis and scope of this
right. Further, Justices Brennan, Marshall, Blackmun and Stevens, in dissent, also
recognize the existence of this right. Only Justice Scalia, in a concurrence, signals
that he would have resisted the Court’s acceptance of this constitutional doctrine.
Thus, despite the ambiguouslanguage contained in the majority opinion, fivejustices
— O’ Connor, Brennan, Marshall, Blackmun and Stevens — appear to support the
establishment of aright to termination of medical treatment.

4. Implications of Cruzan.

Thestatutes of the various statesdo not generally providefor theimplementation
of any form of Directive other than Living Willsand durable powers of attorney. Y et,
there may be other instructions which a person desiresto leave regarding his medical
treatment,® and Cruzan appears to have upheld a person’s constitutional right to
refuse any medical treatment even if theresult will be death. Thus, under Cruzan, an
individua’ sright to refuse medical treatment may be broader thantherightswhichare
granted by most state statutes.

For instance, as noted earlier, many states’ “Living Will” laws deal only with
terminal illness, and thus do not apply where the patient isin a persistent vegetative
state, but in no immediate danger of death.®” Theoretically, an advance medical
directive could be drafted which set forth the procedure to be followed if a patient
became persistently vegetative, but it might not qualify under a state’s Living Will
statute. The holdingin Cruzan, however, impliesthat a state may not prohibit aclear
advance medical directive, at least regarding life-sustaining technology.® Thus, to be

& (...continued)

The second sentence of this quote appears to hedge the question asto whether refusal
of medical treatment by a patient should always be respected, at least when the
consequences may be “dramatic”. Arguably, thismay be because another case could occur
where a state interest would outweigh the patient’ sliberty interest. Infact, in the Supreme
Court cases cited in Cruzan, medical treatment was imposed over objection of acompetent
patient based on an overriding state interest. See Washington v. Harper, 494 U.S. 210
(1990)(state interest in maintaining order overrides aprisoner’ sliberty interestin avoiding
the forced application of anti-psychotic drugs); Parham v. JR., 442 U.S. 584, 604-08
(1979)(a state’ s interest in certain administrative procedures used in confining a child to
mental institution overrides the child’ s liberty interest).

 An advance medical directiveisastatement by acompetent person indicating his wishes
regarding medical treatment inthe event of futureincompetence. LAZAROFF& ORR, LIVING
WILLSAND OTHER ADVANCE DIRECTIVES, ETHICAL ISSUESIN THE CARE OF THE ELDERLY
523 (1986). Generic advance directives have firmly established legal precedents, but their
use in medical contexts has generally not been addressed by statute. Unlike most “Living
Will” statutes, advance directives may be used to address medical questions during any
period of incompetence, not just those periods association with terminal illness.

67 See Unif. Rights of the Terminally 11l Act § 3, 9B U.L.A. 615 (1980).

% Generally, states may not act so as to unreasonably burden the exercise of constitutional
rights. Thus, astate may not erect procedural barriersfor a patient to express hisintent to
exercise his constitutional right to refuse medical treatment. Cruzan, 497 U.S. at 305 (J.
Brennan, dissenting). Whilethe Supreme Court waswilling to accept arequirement of clear

(continued...)
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consistent with Cruzan, a state may be required to fully implement an advance
medical directive despite its own statute.®

A question left unresolved by Cruzan, however, is what type of medical
treatment may be refused under the Fourteenth Amendment.” While refusing to be
attached to arespirator or a heart-lung machine is clearly within a patient’ s right to
refuse treatment, it isnot clear that the same can be said for a diabetic who refusesto
take insulin, an individual who declines the provision of antibiotics, or an accident
victim who refuses attempts to stem arterial bleeding. Of even greater concernisthe
possibility that an individual can attempt a suicide and leave a suicide note invoking
acongtitutional right to resist medical treatment.

8 (...continued)
and convincing evidence, it did so only after significant analysis. Consequently, the
implication of the Cruzan case would appear to be that a state may only act to facilitate a
patient’s desires, and not to restrict or arbitrarily nullify them. For this reason, any state
statutes or court opinionswhich restrict the use of advanced medical directivesand durable
powers of attorney might be held to overly burden a patient’s intent and desire to refuse
medical treatment.

 An issue not explicitly addressed by the Court was the type of limitations that may be
placed upon an individual appointed by the patient to make medical decisions. Such an
appointment, called adurabl e power of attorney becausethe appointment remainsapplicable
even after an individual has become incompetent, generally |eaves considerable discretion
to the appointed individual to make adecision for the principal. Such an appointment may
be preferable to aliving will, as the appointed surrogate can make a detailed evaluation of
the medical situation, and make a determination as to the patient’s treatment. What is
unclear iswhether such asurrogate could be held to a“ best interest” of the patient standard,
or whether the fact of the appointment of the individual by the patient to exercise hisor her
constitutional rights would preclude any challenge to the decision made by that individual.
The Cruzan court stated that “ [w] e are not faced with the question of whether a State might
be required to defer to the decision of a surrogate if competent and probative evidence
established that the patient herself had expressed adesire that the decision to terminatelife-
sustaining treatment be made for her by that individual”. Cruzan, 497 U.S. at 287, n.12.

Concerns were raised, prior to Cruzan, that a living will or other advance directive
executed in one state might not be honored in another state. The Cruzan casewould appear
to dispel most of these concerns. Assuming that anindividual had clearly set out hiswishes
with sufficient detail to cover a particular medical situation, it would appear that any state
court would be required to acknowledge the document, and give effect to it. Absent some
indication of fraud or changed circumstance, the imposition of specific technica
requirements such as to the form or number of witnesses would appear to be inconsistent
with an individual’ s constitutional right to refuse medical treatment as established under
Cruzan.

Itisnot yet clear what type of evidence a state can require beforeit will implement a
Directive which is not authorized by its statute. It would appear, however, that a written
directivewhich complied with the procedural requirementsof astate' slivingwill or durable
power of attorney statuteswould be strong evidence of apatient’ smedical intent, and would
ultimately be enforced by a court.

" The Supreme Court opinion in Cruzan contained almost no discussion concerning why
this particular type of medical technology, provision of nutrition and hydration, could be
withdrawn, even though thedistinction between nutrition/hydration support and other forms
of medical support engendered considerable discussion in the court below. Cruzan v.
Harmon, 706 SW.2d at 423-24.
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Thisquestion may be especially crucial to thelower courtsin disposing of cases,
such as have arisen in the past, where otherwise healthy individuals have rejected
medical treatment for religious or other reasons.”* There is little indication that the
Court considered whether these distinctions would still be valid after Cruzan.
However, a close scrutiny of the language of the opinion reveals a notion that there
is adifference between providing “life-sustaining treatment” to a dying patient, and
“life-saving treatment” to a healthy patient.

Life-sustaining treatment does not appear to be a term of art, but is used
differently in different contexts.” For purposes of this discussion, however, we will
definelife-sustaining technol ogiesasthose drugs, medical devices, or proceduresthat
by continuous application can keep an individual alive who would otherwise die
within the near future.” Life-saving technology, on the other hand, could be defined
to include those treatments which will keep an individual alive, but need not be
maintained on a continuous basis because the underlying condition is arrested,
reversed or cured. These definitions represent points on a continuum, and some
treatments may appear to fall in between depending on the context in which they are
provided.”

Under common law, the right to refuse medication represents one of the longest
standing individual “rights,” bolstering the argument for a constitutional right to
refuselife-sustainingintervention. Whereatechnology islife-saving, however, courts
have been lessreluctant to override apatient’ swishes, especially when the underlying

™ Much of the case law in the area of refusa or termination of medical treatment to
competent patients involves the refusal of patients to accept medical treatment because of
religious beliefs. These often involve Jehovah's Witnesses who are prohibited by their
religion from accepting blood transfusions. Although a court will often weigh religious
belief in making its decisions, many of these cases resulted in an order being issued
requiring medical treatment. See United State v. George, 239 F. Supp. 752 (D. Conn.
1965)(39-year-oldfather of four children); Powel v. ColumbiaPresbyterian Medical Center,
49 Misc. 2d 215, 267 N.Y.S.2d 450 (1965)(blood required for post-operative caesarian
care); John F. Kennedy Memorial Hospital v. Heston, 58 N.J. 576, 279 A.2d 670
(1971)(transfusions ordered for 22-year-old woman based on state interest in conservation
of life, and need to permit hospital to function according to professional standards).

2See, e.g., UniformRightsof the Terminally 11l Act § 1, 9B U.L.A. 161 (1989)(1996 Supp.)
(defining “life-sustaining treatment” as amedical procedure which serves only to prolong
the process of dying).

" See Office of Technology Assessment (OTA), Life-Sustaining Technologies and the
Elderly 4 (1987).

" For exampl e, the application of antibioticsin an otherwise healthy individual which cures
adangerousinfection, and returnsthat individual to sustained health, would appear to be a
life-saving technology. On the other hand, continual doses of antibiotics to fight off
recurring infection in an elderly nursing home patient may be seen an life-sustaining
technology. Id.
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condition is medically treatable.”” Thus the question arises, what did the Court
approve of, and what linesimplicitly were drawn.

L et us speculate for the moment that the Court assumed that the administration
of artificia nutrition and hydration was found to be a form of life-sustaining
technology. Asthewithdrawal of all nutrition would ultimately kill any patient, and
there was no indication that the nutrition and hydration could be successfully
withdrawn without threatening the life of Nancy Cruzan, the Court, by inference,
appears to be sanctioning refusal of alife-sustaining technology. However, during a
general discussion of a state’sinterest in preserving life and preventing suicide, the
Court makesthefollowing statement: “[w]e do not think aStateisrequired to remain
neutral in the face of an informed and voluntary decision by a physically-able adult
to starve to death” (emphasis added). This dicta appears to represent some concern
that in adifferent fact situation, such aswhere a healthy individual attempted suicide
by fasting, states may intervene. Such intervention, which might include the use of
medical technology, thus appears to be distinguishable from the Cruzan case. Thus,
the court does appear to recognizethat somelife-saving, asopposed to life-sustaining,
medical technology might be imposed on an individual despite his or her
constitutional rights under the Fourteenth Amendment.

5. The Schiavo case.

Theresa Schiavo, at the age of 27, suffered a cardiac arrest as a result of a
potassium imbal ance, and never regained consciousness.” Since 1990, she had lived
in nursing homes and a hospice with constant care, where she was fed and hydrated
by tubes. Although she had numerous health problems, none werelife threatening. A
number of courtsfound that Theresa, whose husband was acting was as her guardian,
wasin apermanent or persistent vegetative state.”” Further, Theresa' s brain damage
wasapparently incurable, asmuch of the cerebral cortex had been replaced by cerebral
spinal fluid.

In 2001, the Florida Court of Appeals considered whether to allow the
termination of life-prolonging procedures under chapter 765 of the Florida Statutes”™
and under the constitutional guidelines enunciated by the Florida Supreme Court in

> See supra note 71. It should also be noted that there appears to be no common law
precedent for “suicide” in our legal system. See Thomas P. Marzan, supra note 34 at 1
(1985). Arguably, therefusal of life-saving medical technology may insomecasesrepresent
a form of suicide, for instance where a protest fast becomes life-threatening. Thus,
arguably, the constitutional right that can be inferred from Cruzan would not extend asfar
asrefusal of all life-saving medical technology.

® In Re Guardianship of Theresa Marie Schiavo, 780 So. 2d 176 (Fla. App. Ct. 2001).

" Unlike a coma, a person in a persistent vegetative state is not unconscious, but is
characterized by cycles of wakefulness and sleep without cognition or awareness. See
supra note 56 and accompanying text.

8 Chapter 765 deals with Health Care Advance Directives.
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the case of In re Guardianship of Browning.” In the case of Browning, the Florida
Supreme Court held that, under the Florida Constitution, the guardian of apatient who
is incompetent but not in a permanent vegetative state and who suffers from an
incurable, but not termina condition, may exercise the patient’'s right of
salf-determination to forego sustenance provided artificially by anasogastrictube. The
case, however, did require that the guardian have clear and convincing proof that the
patient would not have wanted food and water provided to them in their present
medical circumstance.

In the Schiavo case, thetrial court had found that, despite conflicting testimony,
there was sufficient evidence to support such afinding. Although the testimony only
involved afew oral statementsto her friends and family about the dying process, the
appeals court also found that there was a sufficient basis for the trial court’s
conclusion. The appeals court finding was apparently influenced by the nature of
Theresa Schiavo’ smedical condition, and whether she would have wanted continued
medical care after being in a persistent vegetative state for over ten years.

This court decision, however, was followed by a series of legal proceedings
initiated by the parents of Theresa Schiavo® and others,® intended to overturn or
delay implementation of the appeals court decision. Then, in October of 2003, the
Florida Legislature passed a bill granting the Governor the authority to “stay” the
withholding of nutrition and hydration in a situation such as existed in the Schiavo
case,®” a power which the Governor promptly exercised.®® This legislative “stay,”
however, was challenged as aviolation of the doctrine of separation of powersand of
TheresaSchiavo’ sdue processrights, and thelaw was subsequently overturned by the
Florida Supreme Court.#* Thetrial judgein the case set the date of March 18 for the
withdrawal of nutrition and hydration, and the withdrawal occurred on that date.®
Theresa Schiavo died on March 31, 2005. For adiscussion of congressional and legal
actions which occurred on and around that date, see “The Federal Role,” infra.

7 568 So. 2d 4 (Fla. 1990).

% See e.g., In Re Guardianship of Theresa Marie Schiavo, 792 So. 2d 551 (Fla. Ct. App.
2001); In Re Guardianship of TheresaMarie Schiavo, 800 So. 2d 640 (Fla. Ct. App. 2001);
In Re Guardianship of Theresa Marie Schiavo, 851 So. 2d 182 (Fla. Ct. App. 2003).

8 See, e.g., Advocacy Center for Persons with Disabilities v. Schiavo, 2003 U.S. Dist.
LEXIS 19949 (M.D. FHa. October 21, 2003).

82 See Fla. Stat. § 765.404 note.

8 See Laurie Cunningham, Legal Experts Say New Law Allowing Governor to Overrule
Court Violates Separation of Powers, Miami Daily Business Review 1 (October 23, 2003).

8 Bush v. Schiavo, 885 So. 2d 321 (2004).

& For a summary of relevant factual and legal events surrounding this case, see
[http://www.miami.edu/ethics2/schiavo/timeline.htm] and CRS Report RL32830 (pdf), "The
Schiavo Case: Legal Issues.”
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C. Assisted Suicide

Although suicide is not a crime in this country, assisting another person to
commit suicide may, in many states, result in criminal penalties being imposed.®
Legal scholars have argued that it islogically inconsistent to punish a person who is
“ading and abetting” the principal actor, here the person committing suicide, when
the latter is not punished.?” Such laws, however, roughly parallel laws which protect
minors and incompetent persons from exploitation, such as laws against statutory
rape.® Thus, while a state may decide that treatment would be more effective than
punishment for asuicidal person, the state might also reason that punishment would
be a more effective deterrent to prevent persons from assisting a suicide. Further,
such law can serve as aprotection against a person attempting to encourage or coerce
avulnerable person to commit suicide.®

1. Historical Precedent.

Assisted suicide, as with suicide generally, has a long history of disfavor.®
Unlikelegal prohibitions regarding suicide, however, which were not adopted by the
American legal system, lawsagainst assisted suicide have been on the booksfor many
years.®® Thirty-five states currently have statutes with penalties for assisted suicide™
and nine more have penalties based on case law.® It is not clear, however, whether
these statutes have ever been vigorously enforced, and for many yearsthe prosecution
of such cases appears to have been almost nonexistent.** There are a few examples,
however, of convictions for assisted suicide where long sentences have been
imposed.®

% |t isimportant to distinguish assisting suicide from euthanasia. While assisting a person
to commit suicide by providing them the means to commit suicide is a specific crime with
mild to moderate criminal penalties, affirmatively killing a person, even with that person’s
consent, is murder, and can expose a person to significant jail sentences. Catherine D.
Shaffer, supra note 37, at 348.

1d.

8 An adult who engagesin sexual conduct withaminor may be charged with statutory rape,
although the minor engaged in the sexual act willingly.

8 Catherine Shaffer, supra note 37, at 364-65.
% Thomas J. Marzan, supra note 34, at 15, 20, 24.

! For instance, the two statutes at issue in the cases of Vacco and Glucksberg before the
Supreme Court date from the 19th century. Id. at 73.

%2 Michael Peltier, U.S. Man Wants Doctors to Help Him Kill Himself, Reuters World
Service (May 8, 1997).

%1d.

% From 1930 through 1985, not one state court decision on assisting suicide appears.
Catherine D. Shaffer, supra note 37, at 358.

% Thomas J. Marzan, supra note 34, at 77.
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One of the reasons that few cases have been brought in this areais that where a
person is suicidal because of pain or disability, juries appear reluctant to convict
persons who assist them in committing suicide. For example, starting in 1990, Jack
Kevorkian, a retired pathologist, assisted scores of patients to commit suicide.
Various attemptsto convict him of assisted suicide, however, were stymied by juries
refusing to convict. Thereareindicationsthat thejuriesthat acquitted Dr. Kevorkian
engaged in jury nullification, i.e. thejury found that all the elements of the crime had
been established, but failed to convict anyway.* Becausejury nullification establishes
no precedent and provides no guidelines, however, Dr. Kevorkian' sactionsremain of
dubious legality.*

2. State Legislation.

Although there is currently a movement to legalize assisted suicide and active
euthanasia legidlatively, this movement has little or no precedent in this country® or
in others.® The only example of domestic legislation approving of physician-assisted
suicide is an initiative passed by Oregon. This initiative allows persons who are
terminally ill to seek assistance in committing suicideif they meet certain criteria.'®
A federal district court held that because the referendum fail ed to di stinguish between
competent and mentally incompetent persons, depriving the mentally incompetent of
the protections of law afforded to the non-terminally ill, the law was aviolation of the
Fourteenth Amendment.*®* This decision, however, was vacated on other grounds.'*
Of moresignificance, Attorney General Ashcroft hasthreatened thewithdrawal of the
controlled substances licenses of doctors who use such substances for the purpose of
assisting suicide. Thisdirective, however, was enjoined by the United States Court of
Appeals for the Ninth Circuit Court, and is currently before the Supreme Court.*®

% Jack Lessenberry, supranote 5 at Al14.

 Dr. Kevorkian was ultimately convicted of second degree murder for directly
administering lethal drugsto aterminaly ill patient, and was sentenced to 10 to 25 yearsin
prison.

% The cases of Quill and Compassion in Dying concerned laws which forbid assisted
suicide; the case hol dings, which approved of assisted suicide, were based on constitutional
grounds.

% Holland, the only country which has ventured into this area, has not passed legisation
authorizing assisted suicide, but has authorized suicide through a series of court cases.
STAFF OF THE SUBCOMMITTEE ON THE CONSTITUTION OF THE COMMITTEE ON THE
JUDICIARY, supra note 16, at 5. In 1995, the Northern Territory of Australia passed alaw
authorizing physi cian-assi sted suicide, which hasbeen implemented and utilized. Associated
Press, Quicide Law Divisive in Australia, Fresno Bee, January 7, 1997, at A9.

100 Oregon Rev. Stat. 127.800. § 1.01, et. seq.

101 See Leev. Oregon, 891 F. Supp. 1429, 1437 (D. Or. 1995), vacated on other grounds,
107 F.3d 1382 (9th Cir. 1997).

192107 F.3d. 1382 (9th Cir. 1997).

103 See Oregon v. Ashcroft, 368 F.3d 1118 (9th Cir. Or., 2004), cert. granted, Gonzales v.
Oregon, 2005 U.S. LEX1S1453 (2005). The Attorney General’ sdirectivewas successfully
(continued...)
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3. Constitutional Status.

In Glucksberg v. Washington, the Supreme Court held that the right to assisted
suicide is not afundamental liberty interest protected under the Due Process Clause
of the Fourteenth Amendment.*® In Quill v. Vacco, decided the same day, the Court
held that enforcement of assisted suicide laws does not unreasonably discriminate, in
violation of the Equal Protection component of the Fourteenth Amendment, against
persons who are suffering or terminally ill.'*® The ultimate impact of this decisionis
that the “right to die” is unlikely to be expanded significantly by the courts.

a. Substantive Due Process.

Under the Fourteenth Amendment a “liberty interest” may only be infringed if
thereisasufficient stateinterest to justify such. If a“liberty interest” isdeemed to be
fundamental, then it may not be infringed except by a narrowly tailored regulation
which furthers a compelling state interest.'® Where a liberty interest is not
fundamental, a court will subject an infringement to a much lessrestrictive analysis.

In Glucksberg, the United States Court of Appealsfor the Ninth Circuit, struck
down an assisted suicide statute, drawing heavily from Supreme Court cases
concerning abortion. In particular, the court noted the emphasi son protecting personal
autonomy in Casey v. Planned Parenthood of Pennsylvania,*” which reaffirmed that
the Fourteenth Amendment protected a woman’'s decision to have an abortion.
Characterizing laws against assisted suicide as essentially forcing suffering patients
to endure torture at the end of life,'*® the court found a generalized right in hastening
one's own death, and consequently struck down the assisted suicide statute as a
restriction on afundamental liberty interest.'®

The Supreme Court rejected this interpretation of the Fourteenth Amendment,
noting that the Court moves with “utmost care” before breaking new ground in this
areaof liberty interests.*® Generally, the Court, which di stinguishes between heavily
protected “fundamental rights” and less protected “ substantive rights,” has indicated
an unwillingness to expand the number of “fundamental rights’ protected under the
Fourteenth Amendment. The Court requires either that such rights must be deeply

103 (,.continued)
challenged as being outside of the scope of his statutory authority. Id. An appeal of this
order is pending before the United States Supreme Court. See discussion notes 239-249 in
“The Controlled Substance Act,” infra.

104 521 U.S. 702 (1997).

105 521 U.S. 793 (1997).

196 Collins v. City of Harker Heights, 503 U.S. 115, 123 (1992).
107 505 U.S. 833 (1992).

108 79 F.3d at 814.

1091, at 839.

19 GJucksberg, 521 U.S. at 720.
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rooted in history™* or so central to personal autonomy that neither liberty nor justice
would exist without them.*> An analysis of these two criterialed the Court to reject
the broad interpretation of fundamental rights suggested by the circuit court in
Glucksberg.

I. Whether Assisted Suicide Is a Fundamental Right.

First, the Supreme Court rejected the argument that suicide or assisted suicideis
rooted in the nation’s history and tradition. As noted above, suicide and assisted
suicide have long been disfavored by our judicial system, and even the absence of
criminal sanction for suicide has not prevented the legal system from using the civil
commitment system as a route to prevent suicide. Further, there is a deep societal
resistance to suicide that includes many major religions and many groups associated
with health care.®

The Court easily dismissed the historical approach, noting an almost universal
rejection of the practicein the Nation’ s history.*** Asto the second €l ement - whether
the right at issue is “so central to personal autonomy that neither liberty nor justice
would exist without them” - the Court rejected the application of thisbroad language,
and distinguished cases regarding personal autonomy such as Casey v. Planned
Parenthood of Pennsylvania and Cruzan v. Missouri Department of Health.

TheDistrict Court in Glucksberg, which struck down the assi sted suicide statute,
felt that the "right to die" was similar to theright to abortion. That court found many
similarities between the two situations, including theintimacy of the decision, and the
susceptibility to untoward influence by other persons.**® But, unlike abortion, which
involvesthe competing interestsof themother and thefetus, the court emphasized that
assisted suicide involves only the individual and his or her own interests.™'® The en
banc Court of Appeals, which upheld thedistrict court, alsorelied heavily onlanguage
in Casey which affirmed the right to abortion as one of the “most intimate and
personal choices a person may make in their life-time, choices central to personal
dignity and autonomy.”**’

The Supreme Court rejected this use of Casey, noting that while many of the
interests protected by the Due Process Clause involved personal autonomy, this did

111 See Bowers v. Hardwick, 478 U.S. 186, 192, overturned by Lawrence v. Texas, 123 S.
Ct. 2472 (2003).

112 Id

113 See Amicus Curiae Brief for the American Medical Association, Vaccov. Quill, No. 95
1858, at 2 (U.S. 1996)(the American Medical Association, the American Nurses
Association, the American Psychiatry Association, and 43 other medical societies oppose
aconstitutional right to assisted suicide).

14 Glucksberg, 521 U.S. at 728.

115 Compassion in Dying v. Washington, 850 F. Supp. at 1460-1461.

16 1d. at 1460.

1779 F.3d at 801, quoting Casey v. Planned Parenthood, 505 U.S. at 851 (1992).
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not mean that all important, intimate, and personal decisions are so protected.**® The
Court, again noting the Nation’s historical rejection of assisted suicide, declined to
extend the reasoning of Casey to cover this practice. This was consistent with the
Court’ s previously expressed reluctance to extend the reasoning of Roe v. Wade into
other areas of “personal autonomy.”

The Court had even less trouble distinguishing the instant case from Cruzan v.
Missouri Department of Health,**® which addresses the right to terminate medical
treatment.™® In Cruzan, the Supreme Court was devel oping that line of cases which
derived from theright to bodily integrity. The Cruzan case wasimportant because it
dealt withthe small but significant subcategory of informed consent casesthat involve
the refusal of medical treatment when it is apparent that withdrawal of the treatment
wouldresultindeath. That isaseparateissuefromwhether aperson can affirmatively
request that another person cause hisdeath. All caseswhich havedealt withthe"right
todie" haverecognized and maintai ned thedistinction between “ active” and“ passive’
medical intervention,'?? and the Supreme Court declined to eliminate this distinction.

ii. State Interests in Preventing Assisted Suicide.

If the Court had determined that afundamental liberty interest existsin assisted
suicide, then it would have examined whether there was a compelling governmental
interest which was narrowly tailored to justify an infringement on this right.
However, asthe Court found that there was no fundamental right to assisted suicide,
the state needed only to show that its interests were rationally related to any
infringement. The Court found numerous state interests, including 1) a general
interest in the preservation of life, and a specific interest in maintaining barriers
against suicide; 2) an interest in avoiding situations where it would be to the
advantage of athird party to influence a person to commit suicide; 3) an interest in
maintaining the integrity of the medical profession; and 4) an interest in preventing
acts such as voluntary or involuntary euthanasia.

Historically, the state hasbeen found to haveal egitimateinterest in discouraging
physicaly healthy individuals from committing suicide.”® The district court in
Glucksberg argued that interest was insufficient when applied to terminally ill
persons, and suggested that a legislature could define the appropriate circumstance

18521 U.S. at 724.

119 The Court speaking in Roe in 1973 made it clear that, despite the importance of its
decision, the protection of personal autonomy was limited to arelatively narrow range of
behavior, including activities relating to marriage, procreation, contraception, family
relationships, and child rearing and education. 419 U.S. at 152.

120 497 U.S. 261 (1990).
121521 U.S. at 725-26.

122 Traditionally, the law distinguishes between acts of “omission” and acts of
“commission.” Thomas J. Marzan, supra note 34, at 10.

123 Compassion in Dying v. Washington, 850 F. Supp. at 1461.
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where assisted suicide could be banned.*** The Supreme Court held, however, that a
state is not compelled to make such distinctions regarding qudlity of life.'®

Unlike termination of medical treatment, which by its nature involves terminal
or incurable persons, assisted suicide can be extended to alarger population.*® Thus,
the argument has been made that societal pressure against devoting resources to the
poor, elderly, infirm or disabled would result in subtle or unsubtle pressure for those
persons to seek assisted suicide rather than face an uncertain medical or economic
future.””” Here, the Court held that astate could rationally consider astoo high therisk
that an assi sted suicide statute woul d be mani pul ated to encourage aperson to commit
suicide.®

The Court aso held that a state may assert an interest in allowing its medical
profession to set standardsto protect both itsintegrity and thetrust of the populace.™®
Many medical organizations consider doctor-assisted suicideto beincompatiblewith
a doctor’s Hippocratic oath, and would be concerned that such a role for doctors
would lead to a conflict with their roles as healers.® Thereis aso aconcern that if
assisted suicide were considered a treatment option, the progress in the ability of
physicians to combat serious disease would be undermined.*3*

Finally, the Court held that permitting assisted suicide could start society down
the path to active euthanasia, both voluntary and involuntary.’® As noted earlier,
advocates for physician-assisted suicide often do not distinguish between assisted
suicide and euthanasia, despite the potential for abuse where the patient does not
control thefinal administration of the lethal treatment. The Court noted that allowing
assisted suicidewould createthe potential for thislineto be crossed without detection,
and that it would be extremely difficult to police or contain this distinction.**

1241d. at 1455.
15521 U.S. at 729.
126 'Y ale Kamisar, supra note 18, at 755.

127 Compassion in Dying v. Washington, 49 F.3d at 592. It has also been noted that it may
bein the financial interest of a person related to or caring for an ill patient for that patient
todie. Id. at 592-93.

126 521 U.S. at 732. It should be noted, however, that others have argued that such dire
predictions, made with regard to the assertion of other rights, have failed to come true.
Compassion in Dying v. Washington, 79 F.3d at 825-26 (noting arguments that women
would be pressured into abortions if the procedure were legalized).

129521 U.S. at 731.
1% Compassion in Dying v. Washington, 49 F.3d at 592.

131 d. It hasbeen argued, however, that since doctorsare already engaged inthe unregul ated
practice of assisted suicide, that the integrity of the profession would be better served by
regulation of the practice. Compassion in Dying v. Washington, 79 F.3d at 828.

132521 U.S. at 732.
133 | 4.
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b. Equal Protection.

In Quill v. Vacco, aseparate argument was made that enforcing a statute banning
assisted suicide would discriminate against individual swho are terminally-ill but are
not on life support. This argument relies on the fact that individuals with terminal
diseases have aconsgtitutional right, and often astatutory right, to request termination
of medical treatment, which will ultimately cause their deaths. If terminally-ill
patients not on life support are found to be similarly situated, then the denial of the
right to assisted suicide is arguably a violation of equal protection.

Aswith due process fundamental rights analysis, equal protection analysis uses
different standards by which to evaluate alaw, depending on the class of peoplebeing
discriminated against. Whileahigh level of scrutiny isreserved for certain “suspect
classifications” such as race or religion,** and an intermediate level of scrutiny is
appliedto certain otherssuch as* gender classifications,”** distinctionsbased on other
characteristics, such as medical condition, would generally be evaluated under a
rational basistest. Thus, if acourt can ascertain any rational governmental interestin
making such adistinction, the law will be upheld.**®

The Court in Vacco noted that the class of individuals being discriminated
against here, terminally ill patients not on life support, would not constitute a
traditional “suspect classification.” *¥” Consequently, a court would need to look only
at whether there was arational basis to distinguish between the treatment of persons
who are on life support and those who are not. The Court noted that the distinction
between assisting suicide and withdrawing life-sustaining treatment was widely
recognized both legaly and medically, and comported with fundamental legal
principles of causation and intent.”® Thus, the Court held that maintaining a
distinction between letting a person die by natural means and causing their death was
certainly asufficient rational basi sto preclude asuccessful equal protection challenge.

D. Active Euthanasia

Activeeuthanasia, or administering alethal treatment to aperson, could arguably
be treated in the same way as assisted suicide. Certainly the line between assisted
suicide and active euthanasi ahas been blurred by commentatorsand themediain their
discussions of theright to die.™* For instance, the phrase “ physician assisted” suicide
has often been used without distinguishing whether a doctor was prescribing alethal
treatment or administering it.**° Further, the argument can be madethat if aperson has

134 Quill v. Vacco, 80 F.3d at 726.
135 Id

13614, at 725.

187 Vacco, 521 U.S. at 799.

138 |d. at 801.

13980 F.3d at 747.

40 q,
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the right to self-administer a lethal treatment, then he should have the right to seek
such treatment from others.***

The distinction between assi sted suicide and active euthanasiais, however, both
legally and practically significant, and is maintained in almost all legal jurisdictions.
In the case of assisted suicide, the actual fatal procedureis completed by the patient,
thus shielding the person assisting from direct legal responsibility for the death.
Although, many states have specific statutes that ban assisting in asuicide, theact is
not treated as homicide, is rarely prosecuted and has relatively low criminal
pendlties.’” The situation is different if another person actually implements the fatal
procedure. Since aperson cannot generally consent to acrime, killing apatient, even
if he asksto bekilled, is considered murder, aseriouscrimein all fifty states.** Even
prominent proponents of the right to assisted suicide have been uncomfortable with
advocating active euthanasia,*** although others argue that maintaining a distinction
between the two would be difficult.**

Ultimately, the most significant distinction between assisted suicide and active
euthanasia may be the susceptibility of active euthanasia to abuse. While a person
who provides a patient the means of committing suicide may bein aposition to bring
pressureon that person to do so, the decision would ultimately liewith the patient, and
thusthereisno issue of consent. Where another party commits the act, however, the
issue of consent must be addressed, and it may be difficult to establish such consent
when the patient is dead. Because active euthanasia appears to be more susceptible
to abuse than does assi sted suicide, astate could reasonably distingui sh between these
two practices as a matter of public policy. Enforcement prohibitions on active
euthanasia may be difficult, however, as the practice appears to most often occur
under the guise of palliative care.**®

E. Palliative Care

Another form of medical treatment which can result in a hastened death is
paliative care. Paliative careis medica treatment to relieve pain, but in terminal
cases, theescal ating level sof pain medication can ultimately reach toxiclevels, killing
the patient.*” Thistypeof treatment islesscontroversial than the other categories, and

141 Id
192 Catherine D. Shaffer, supra note 37 at 352.
1431d. at 351.

144 yae Kamisar, supra note 18, at 747 (noting that Dr. Quill, the named plaintiff in the
Quill v. Vacco case, initially resisted arguing for euthanasia because of the risk involved).

%5 1d. at 749-750.

146 Susan Okie, AIDS Doctors Report Prescribing Lethal Drugs, WASHINGTON POST,
February 11, 1997, Health Section at 5.

147 Compassion in Dying v. Washington, 79 F.3d at 839 (J. Beezer, dissenting).
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generally has few lega repercussions.*® In fact, Justice O’ Connor, in a concurring
opinion in Glucksberg, has indicated that a patient may have a constitutional right to
palliative care.'*

Because palliative care can ultimately result in a shortened life-span, however,
it would appear to raise policy concerns similar to the other “right to die” issues.™®
Further, the line between palliative care and active euthanasia is extremely difficult
to monitor, and it appears that to the extent that unsanctioned euthanasia is being
practiced by doctors, much of it may occur under the guise of paliative care. While
palliative care by itself may raise few policy issues, its susceptibility to abuse may
make it the most likely area where evasion of the law might occur.

lIl. Who Decides: Individuals, Guardians,
and the Court

Medical decision-making regarding terminally or chronically ill personshasthe
additional complication that many such patients are comatose or so disabled that they
are not legally competent to make health care decisions. Consequently, the issue
arises as to whether the various “rights to die” can be exercised by others on behalf
of the legally incompetent individual, and what standards should apply. While
virtualy all thelaw in this arearelates to the termination of medical treatment, such
situations could also arise if active euthanasia became alegal option.**

Differing standards have been adopted by various courts to address the problem
of discerning an unresponsive patient’s desires for medical treatment. Some courts
attempt to discern the “subjective intent” of the patient, either through (1) written
documents such as a Living Will, advance medical directives, or adurable power of
attorney; (2) specific ora statements; (3) generalized inquiries regarding a patient’s
prior attitudes and past statements; or (4) attempts to discern what a patient would
decide, if cognizant and given the relevant facts regarding her prognosis.™> Thereis
also another line of cases which focuses less on the subjective intent of the patient,
and more on the objective condition of the patient. Under this“objective test,” the
issue becomes whether the burdens of a patient’s condition are such as to justify a

148 At | east onejudge has distinguished pal liative careaswithout legal consequence, because
the intent of the act ispain relief, and not to kill. 79 F.2d at 857 (J. Kleinfield, dissenting).

149 Glucksberg, 521 U.S. at 797-98 (O’ Connor, J., concurring).

130 STAFF OF THE SUBCOMMITTEE ON THE CONSTITUTION, COMMITTEE ON THE JUDICIARY,
1047H CONG., supra note 16, at 5.

131 Aslegally incompetent patients would most likely be incapable of committing suicide,
surrogate decision-making would appear to either involve termination of medical treatment
or active euthanasia.

152 See Developments in the Law of Medical Technology and the Law, 103 Harv. L. Rev.
1519, 1647-49 (1990); Kaenezis, Patient’s Right to Refuse Treatment Allegedly Necessary
to Sustain Life, 93 A.L.R.3d 67 (1979).
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withdrawal; the opportunity for oppression and abuse, however, generaly leads a
court to take a hard look at the facts of such a case.

Using the above standards, many courts have found ways to approve the
withdrawal of medical treatment fromterminallyill or persistently vegetativepatients.
Some courts, however, have resisted these efforts, especially in the more difficult
cases where there is no clear indication of the intent of the individual. This, for
example, wasthe case when the Missouri Supreme Court refused to allow the parents
of Nancy Cruzan to authorize the withdrawal of nutrition and hydration. In Cruzan,
however, the United States Supreme Court did little more than decide that requiring
proof of Nancy’s intent by clear and convincing evidence was acceptable. What is
unclear iswhether there are any alternative tests which may be overly burdensometo
this newly identified constitutional right.

A. The Subjective Intent Test

Prior to the Supreme Court’ s decision in Cruzan, many courts had determined
that an incompetent patient who did not wish to have life-sustaining medical
technology used indefinitely, asevidenced by previous statementsmade by that patient
when competent, should have those wishes given effect.™ For instance, inthe Cruzan
case, in order to fulfill this “subjective intent test,” the trial court had attempted to
discernwhat Nancy Cruzan’ sattitudewastoward sustained medical intervention. The
court found that Nancy Cruzan was a vivacious, active, outgoing and independent
person who preferred to do everything for herself. About ayear prior to her accident,
Nancy apparently had discussions in which she expressed the feeling that she would
not wish to continue to live if she couldn’t be at least “half-way normal”. Based on
these two factors, the trial court found that Nancy Cruzan would have rejected her
existing medical treatment.**

As has been discussed previously, the Missouri Supreme Court reversed this
decision, holding that Nancy’s intent had not been shown by clear and convincing
evidence. Thisstandard, which had been utilized previously inother jurisdictions, was
ultimately upheld by the Supreme Court, but in doing so, the Court did not indicate
whether a more burdensome requirement than clear and convincing evidence could

153 See, e.9., INReSorar, 52N.Y. 2d 363, 420 N.E. 2d 64, cert denied, 454 U.S. 858 (1981).

1 Relying solely on these two factors, the trial court appeared to expand what would
normally be considered proof of “consent” under a common-law right to refuse treatment.
Generdly, for there to be true informed consent to refuse medication, a patient would need
to be specifically aware of the possible circumstance of his or her physical condition, and
would need to indicate specifically what could or could not be done. Apparently, the trial
court, faced with conflicting social mores, was attempting to balance the benefits of
continued treatment against the burdens of continued treatment. This attempt at balancing
sometimes becomes even more overt under the objective test.

155 See supra notes 58-61 and accompanying text.
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be required, and thus did not explicitly address the degree to which a state could
hinder this newly recognized right.**

B. The Objective Test

A more difficult question arises if a patient has left no prior written or ora
indications asto hisor her medical wishesin the case of aseriousillness. A number
of lower courts, when confronted with a patient who has|eft little or no indication as
to hisintent, have devel oped rational esto objectively establish what the patient would
want, if he were aware of his circumstance. These “objective tests,” or the related
“best interest standards,” attempt to move beyond the subjective intent of the patient,
and focus instead on the details of the present situation. In the In the Matter of
Conroy case,™’ the New Jersey Supreme Court, refusing to terminate life-support for
an incompetent but conscious patient,**® established two aternative standards to the
subjective test to be used when the patient in question had not made his wishes clear
concerning thewithdrawal of medical treatment - the limited objective and the purely

% 1 contrast to Missouri’s “clear and convincing” standard, a majority of the states that
have considered the issue allowed a form of “substituted judgment,” so that a family
member or guardian can make a decision for an incompetent patient. Gasner, supra note 7
at 14.

15786 A.2d 1209 (N.J. 1985).

%8 n Inthe Matter of Conroy, 486 A.2d 1209 (N.J. 1985), Claire Conroy was an eighty-two
year old resident of a nursing home, and her only surviving relative, a nephew, was
appointed asher guardian. Ms. Conroy, because of an organic brain syndrome, had become
increasingly confused, disoriented, and physically dependent. As with Nancy Cruzan, a
feeding tube had been implanted to provide nutrition and hydration. When her nephew
brought suit seeking termination of medical treatment, Ms. Conroy was confined to bed in
asemi-fetal position. Shesuffered fromheart disease, hypertension, diabetes, gangrene, and
avariety of other infections. On the other hand, she could move her head, neck and arms,
could scratch herself, and would attempt to pull at her bandages. Medical doctorstestified
that Mss. Conroy was not comatose or in a chronic vegetative state, although her mental
condition was severely deteriorated. 486 A.2d at 1221.

Toresolvethe case, the New Jersey Supreme Court tried to balancetheinterests of the
State against the burdens of treatment. The court identified four state interests in such
circumstances- preservinglife, preventing suicide, saf eguarding theintegrity of themedical
profession, and protecting innocent third parties. See Satz v. Perlmutter, 362 So.2d 359, 360
(Fla. 1980). The court indicated that the burden of being maintained on a life-support
system could, in some instances, outweigh the interests of the State.

In refusing to allow the withdrawal of Ms. Conroy’s feeding and nutrition, the
Supreme Court of New Jersey noted the vulnerability of nursing home populations, and the
sometimes grossly inadequate care and concern that they receive. The court further noted
that Ms. Conroy, although resistant to medical intervention throughout her life, had not
specifically addressed or provided for the contingency of being incapacitated and in need
of medical intervention. Ultimately, the court found that there wasinsufficient evidence to
support afinding either that Ms. Conroy’ s wishes would be to terminate treatment, or that
the burdens imposed by continued treatment outweighed the state interest in life.
Consequently, the court declined to condone the removal of the feeding tube, even while
contemplating the possihility that absent an expression by the patient asto the withholding
of health care, a court might allow the withdrawal of medical care by a guardian.
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objective tests.™®® Under the limited objective test, life-sustaining treatment may be
withheld when there is trustworthy evidence that the patient would have refused
treatment, and where the decision-maker i s satisfied that the burdens of continued life
outweigh the benefits for the patient.’® Under a purely objective test, where thereis
no evidence of subjectiveintent, not only must the burdens of treatment outweigh the
benefits, but themedical treatment must cause such recurring, severe and unavoidable
pain that administering the life-sustaining treatment would be inhumane.*®* Under
these tests, the Conroy court found that there was insufficient evidence to allow the
withdrawal of Ms. Conroy’ s feeding tube.*®

The fate of the “objective intent” tests after Cruzan is uncertain. The tests are
clearly not overly burdensome to the right of the patient to refuse treatment, as they
areonly invoked when thereislittle or noindication of subjectiveintent. Whether the
test is sufficiently attentive to the actual wishes of the patient, or whether the
“objective test” instead bypasses the need for an expressed desire by a patient, and
merely applies the desires of the guardian, the care-provider, or the court, however,
remain valid questions. As the Court pointed out in Cruzan, thereis as much aDue
Process right to “life”’ as there is to death,® and there may be situations where
guardians are not acting to protect the patient. Thus, although unstated, the Court’s
Cruzan decision, by relying almost entirely on individual autonomy, may signal that
“objective” decisions, which rely on third party choices, do not have the same
constitutional protections. Based on Cruzan, therefore, a state might ban its courts
from considering any factors except the expressed desires of the individual .*

19486 A.2d at 1233.
160 | 4.

161 Under the limited or purely “ objective test”, courts appear to be introducing the concept
of balancing the benefits of life against the“ benefits’ of death, albeit still withinthe context
of individual rights. For instance, the Conroy court restricted its balancing to the physical
pain being felt by the patient because of continuing treatment. Arguably, thiswould limit
the application of the test to the conscious patient, as the value of life in avegetative state
or in acomais outside of our daily evaluation of “benefits and burdens.” Privacy, bodily
integrity, pain and suffering would not appear to be of particular relevance to a
determination of what was in the best interests of a vegetative or comatose patient.

162 486 A.2d at 1243.
163 Cruzan, 497 U.S. at 281.

164 Because the Missouri Supreme Court focused on the subjective intent of Nancy Cruzan,
the Cruzan Court did not have the opportunity to evaluate any “objective” consideration
which acourt might ultimately weigh in this area. Because these fundamental life decisions
regarding dying have been debated primarily inthecourts, and not legid atures, thefocushas
beenonindividual rightsversusthestate' sinterest. Theultimate balancing decisionswhich
society as a whole might make on these issues have been avoided by many states.
Ultimately, society may need to reconcile individual wishes, the interests of theimmediate
family, and the interests of society at large on the use of medical resources, and thiswould
appear to be arole for the legidatures.
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C. The Never-Competent Patient

An unaddressed implication of the Cruzan opinion is that a state may provide
that only “competent” expressions of the desire to resist medical treatment need be
honored.*®® Thus, arguably, aminor child or an individual permanently incompetent
because of disease or mental disability could be effectively prohibited from exercising
hisright to have medical treatment withdrawn. Some state courts have allowed such
individuals to have medical treatment withheld based on variations of the objective
tests.'® If, however, an incompetent patient were sufficiently lucid to make hisor her
wishes known, an argument could be made that to deny the right to have treatment
withheld would be an Equal Protection violation.*®’

V. The Federal Role

A. Congressional Authority

Asdiscussed above, the vast majority of regulation of the“right to die” hasbeen
done at the state level. This regulation is an outgrowth of the states authority to
legislate generally on all matterswithin their territorial jurisdiction.'®® The powers of
the federal government, on the other hand, are limited to those enumerated in the
Constitution.'® These powershave beeninterpreted broadly, however, so asto create
alarge potential overlap with state authority.

For instance, 8 5 of the Fourteenth Amendment gives the Congressthe power to
enforce the guarantees of the Fourteenth Amendment, including the right to due

165 The Cruzan opinion upheld the Missouri Supreme Court, stating that “Missouri . . . has
established aprocedural safeguard to assure that the action of a surrogate conforms as best
it may to the wishes expressed by the patient while competent.” Cruzan, 497 U.S. at 280.

166 See, e.g., Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 728, 370
N.E. 2d 417 (1977). The reasoning of this court was that the patient, a 67 year old
profoundly retarded man, would have refused treatment if he had been competent and aware
of his circumstance. This holding has, however, been criticized as circular.

167 The Cruzan court summarily dismissed an equal protection argument that its holding
would unjustly discriminate between the rights of competent patients and the rights of
incompetent patients. Cruzan, 497 U.S. at 261. The Court held this argument inapplicable
because the issue being discussed was the choices made by a competent person versus the
choice made for an incompetent person. If alucid, but incompetent person could make his
wishes known, however, the reasoning of the Court in Cruzan might be distinguished.

188 This "police power" does not arise from the Constitution, but is an inherent attribute of
the states' territorial sovereignty.

169 Article I, 81, of the Constitution provides that "All legislative powers herein granted
shall bevested in aCongress of the United States." Unlikeatypical grant of power to states
Article I, 81, does not grant to Congress "all legislative power," but rather grants to
Congress only those specific powers enumerated in 88 and elsewhere in the Constitution.
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process and equal protection.'”® An argument can be made that since the due process
clause appliesto caseslitigated at the state court level, that Congress can regul ate the
manner inwhich courtsconsider casesinvolving thetermination of medical treatment.
Asdiscussed below, however the Supreme Court hasimposed significant limitations
on Congress' authority under this provision.

The Congress also has broad authority over the commercia interests of the
nation, including the power to regulate commerce.!® The Commerce Clause,
discussed below, is one of the most far-reaching grants of power to Congress, and
would appear to alow the regulation of most commercial enterprises, including
hospitals and hospices. However, as discussed below, limits imposed on the
commerce clause may prevent the application of such power to all cases of
termination of medical treatment.

A final authority that Congress has often relied upon is the spending clause.*
The purposes for which Congress may tax and spend are very broad, and are not
generally limited by the scope of other enumerated powersunder which Congressmay
regulate.*”® In addition, the courts have found that Congress has broad authority to
conditionthe conferral of federal benefits. Whilethere may belimitsto thisauthority,
the conditioning of the spending power is one of the more powerful means by which
the Congress can regulate certain beneficiaries of federal dollars.

1. Congress’ Authority Under 14" Amendment, § 5.

The 14™ Amendment providesthat astate may not deprive aperson of their right
to life, liberty, or property without due process of law.™ Section 5 of the 14"
Amendment providesthat Congress has the authority to enforce the provisions of the
14" Amendment.'” The Supreme Court, however, requires that |egislation enacted
under 8 5 of the Fourteenth Amendment be congruent and proportionate to a pattern
and history of constitutional violations.'”® For instance, since only states are limited
by restrictions of the 14™ Amendment, constitutional violations generally only occur

170" No State shall make or enforce any law which shall abridge the privilegesor immunities
of citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due processof law; nor deny to any person withinitsjurisdiction the equal
protection of the laws." U.S. Const., Amend. XIV, 81. The Congress shall have power to
enforce, by appropriate legislation, the provisions of this article. Id. at 85.

11" To regul ate commerce with foreign Nations, and among the several States, and with the
Indian Tribes." U.S. Const., Articlel,8 8, cl. 3.

12" The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises,
to pay the Debts and provide for the common Defence and general Welfare of the United
States; but all Duties, Imposts and Excises shall be uniform throughout the United States."
U.S. Const., Art. I, 88, cl. 1.

173 United States v. Butler, 297 U.S. 1 (1936).

174 U.S. Const. Amend. X1V, § 1.

%% U.S. Const. Amend. X1V, §5.

176 See Flores v. City of Boerne, 521 U.S. 507, 520 (1997).
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when the actions are undertaken by state actors. Behavior or activities of private
parties acting in their individual capacities are not generally found to violate of the
Due Process Clause of the 14™ Amendment, and are not generally vulnerable to
congressional regulation under § 5.’

Thus, identifying state actors in the context of the termination of medical
treatment becomes important in determining whether particular legidation is
congruent and proportionate, as the legislation must be in response to a history and
pattern of constitutional violations by such actors. For instance, in United Sates v.
Morrison,'” the Court evaluated 42 U.S.C.§ 13981, which provides afederal private
right of action for victims of gender-motivated violence against their attackers. The
Court considered whether the statute was within the power of the Congress to enact
under 85 of the Fourteenth Amendment, considering that the suit was brought against
aprivate person, not against the state.

The plaintiff attempted to avoid the problem of state action by arguing that there
ispervasive biasin various state justice systems against victims of gender-motivated
violence, and that providing afederal privateright of action wasan appropriate means
to remedy this"state action.” Although the Court found that this bias was supported
by avoluminous congressional record,*” the Court nonethel essrejected thisargument,
finding that the remedy did not meet the City of Boerne test of "congruence and
proportionality totheinjury to be prevented or remedied and the means adopted to that
end."*® Since the federa private right of action was not aimed at the allegedly
discriminatory actionsby stateofficials, but wasinstead directed agai nst theindividual
engaging in theviolenceitself, the Court found that the action could not be supported
by reference to the Fourteenth Amendment.*#*

Thus the power of Congress as regards the termination of medical treatment
would appear to belimited based on the nature of the proposal. For instance, consider
aproposal that isintended to limit or restricts courts power to direct that apatient’s
medical treatment be terminated, such as requiring prove of “clear and convincing
evidence’ that a patient would want treatment withdrawn. At first glance, such a
proposal might seem narrowly focused to address just “state action,” asit islimited
to disputed casesthat aretried before judges, who, aswill be discussed later, are state
actors. However, arelatively small number of disputed cases involving termination
of medical treatment are resolved in court, so it may be difficult to establish apattern
and history of constitutional violations based only on disputed cases. Thus, it may be
important for purposes of identifying apattern and history of constitutional violations
to determine if congtitutional violations of patient’s rights sometimes occur outside

" The Court haslong held that the Fourteenth Amendment provides that Congress hasthe
authority to regulate states, but not individuals. See Shelley v. Kraemer, 334 U.S. 1, 13
(1948).

178 United States v. Morrison, 529 U.S. 598 (2000).
179529 U.S. at 619-620.

180521 U.S. at 526.

181529 U.S. at 626.
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of the courtroom.*® Thefirst, step to thisprocesswoul d beidentifying likely scenarios
outside the courtroom where state actors would be involved in these decisions.*®®

It may also be important, for purposes of congruence and proportionality, to
identify any state actors who are involved in these disputed cases apart from the
judges, since it can be argued that under Morrison, directing alegislative fix against
non-state actors is not congruent and proportionate if these actors are not the source
of constitutional violations. Arguably, in the hypothetical proposal, the burden of
proving acase by clear and convincing evidence will fall upon apatient, health proxy,
of guardian. If noneof these partiesare state actors, however, then it might be argued
that they are inappropriate targets for such legidation.

a. State Action.

In Morrison, the Court found a voluminous congressional record of bias based
on state actions regarding the investigation and prosecution of criminal sex offenses,
suggesting the state activities may have been in violation of the 14" Amendment.
However, unlike the criminal casesthat were at issue in Morrison, most termination
of medical treatment decisions are not initiated by the state, nor are they generally
resolved inacourtroom. Thus, the question arises asto whether the Congresscan rely
on possible abuses in the termination of medical treatment outside the courtroom to
justify the exercise of its 14" Amendment authority, despite the fact that the medical
treatment or the termination of such treatment is generaly initiated by designated
proxies or appointed guardians.

One typical scenario that can be analyzed is where a health proxy or guardian
seeks to have treatment withheld from a patient who is being treated in a private
hospital or hospice.’® Private parties can sometimes be state actorsif: 1) their actions
rely on governmental assi stance and benefits, 2) if theactor isperforming atraditional
governmental function, and 3) if the injury caused is aggravated in a unique way by

82 \Wheretheright at issueisafundamental right, the court has allowed the introduction of
evidence related to discrimination involving that right in different contexts. Tennessee v.
Lane, 541 U.S. 509, 528-529 (2004)(considering evidence of unconstitutional discrimination
against persons with disabilities in the provision of public services in evaluating
discrimination in accessto the courts). Although it isunclear that theright to direct medical
treatment is a fundamental right, an argument might be made that procedural due process
rights, which are implicated by the instant proposal, fall more closely into that category.

18 When the rights of a “suspect "class are at issue, which are protected by a higher
standard of scrutiny than rational basis, then the Court appears to have been willing to
consider abroader array of examples of unconstitutional discrimination, evenif they did not
involve state action. Nevada Dep't of Human Res. v. Hibbs, 538 U.S. 721, 730-35 (2003)
(allowing consideration of the practices of private-sector employers and the federal
government). However, it does not appear that any court has found that incapacitated
patients are considered a “ suspect” class.

184 Of course, in someinstances, state actorscan beinvolved in these decisions. For instance,
if astate hospital sought to remove nutrition and hydration from a patient over whomit had
guardianship, there would clearly be state action.
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the incidents of governmental authority.®® It does not appear, however, that this
standard would be met by any of the typical partiesin adecision to withhold medical
treatment. Consider, for instance, a health proxy authorized by a patient to make
medical decisions. While the parameters of this relationship are certainly amenable
to regulation by state law, the decision to appoint a guardian with certain powers
would be the act of the patient, and not of the state. Further, the proxy can generally
direct the withdrawal of medical treatment without going to court, and it does not
appear that the proxy would be performing a traditional governmental function in
doing so. Finally, whatever “injury” might be at issue, it does not appear to be
aggravated by the incidents of governmental authority. Since no indicia of
governmental interest would appear to be present here, a health proxy would not
appear to qualify as a state actor.

A closer question is the constitutional status of a guardian who was appointed,
not by the patient, but by a court. For instance, courts have held that the appointment
of a guardian is state action, and must comply with the dictates of procedural due
process.’® Thus, the parameters of the appointment process by a state would appear
amenable to constitutional challenges, or legislative oversight by the Congress.
However, once a guardian has been appointed, most courts have held that since a
guardian’ slegal obligationisto represent theinterests of their ward, that the guardian
is not a state actor, and thus is only bound by statutory, not constitutional
constraints.*®’

The next question is whether state action arises if a health proxy, guardian or
other party initiatesalegal proceeding regarding thetermination of medical treatment.
It iscertainly the casethat the behavior of ajudgein acaseis state action for purposes
of due process.® Or, a suit brought by a private party in a court room may give rise
to state action, if judicial enforcement of the ruling is seen to be in violation of the
congtitutional rights of another.’® However, in a typical proceeding to terminate
medical treatment for an incompetent patient, it isunlikely that state action would be

18 Edmonson v. Leesville Concrete Co., 500 U.S. 614, 622-32 (1991).

1% |n re Guardianship of L.W., 167 Wis. 2d 53 (1992) (“Due process . . . is accorded
through the guardianship appointment procedures.”).

187 polk County v. Dodson, 454 U.S. 312 (1981) (dismissing 42 U.S.C. § 1983 suit by a
convict for lack of state action because a public defender acted in an adversarial manner to
the state); Taylor v. First Wyoming Bank, 707 F2d 388 ( 9" Cir. 1983 )(court-appointed
guardian for person declared judicially incompetent did not act under color of state law for
purposes of 42 U.S.C.8 1983 for placing ward in convalescent home); Meeker v. Kercher,
782 F2d 153 (10" Cir. 1986) (guardian ad litem representing minor in state proceeding on
petition alleging abuse or neglect did not act under color of state law for purposes of 42
U.S.C. § 1983); Clay v. Friedman, 541 F. Supp. 500, 503 (N.D. IlI. 1982) (“In all critical
respects, therole of theguardian ad litem isalmost identical to that of apublic defender. He
or sheisafiduciary who must act in the minor's best interest.”).

188 For instance, it is aviolation of due process for abiased or partial judge to preside over
atrial. Mayberry v. Pennsylvania, 400 U.S. 455 (1971); Tumey v. Ohio, 273 U.S. 510
(1927).

189 Shelley v. Kraemer, 334 U.S. 1 (1948) (judicial enforcement of racially restrictive
covenant found to be violation of 14™ Amendment).
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ascribed to a health proxy seeking to terminate treatment, since it is the patient’s
decision to have that person speak for them. Nor, as noted earlier, would the behavior
of even an appointed guardian in a court room typically be found to be state action,
unless it was determined that the guardian was acting in collusion with the
government.'® Generally, only actions by private parties opposing the exercise of a
patient’ sright to pursue termination of medical treatment would be amenableto such
an analysis.**

Thus, it would appear that the only state actor in the court room in these cases
would bethejudge (although, as noted, certain opposing parties may also takeonthis
character based on judicial enforcement of their legal positions). Asnoted, § 5 of the
14"™ Amendment can only be exercised if Congress can establish apattern and history
of constitutional violations. Since only state actors can violate the constitution, this
determination would seem to be limited to instances in which the rights of
incapacitated patients are being violated in the courtroom by a judge or opposing
parties.

The next step in evaluating where thereisahistory and pattern of constitutional
violationswoul d be determining which constitutional rightsthese state actorsaremost
likely to have violated. In termination of medical treatment cases, the principal
constitutional right at issueistheright to direct one’smedical treatment. Thus, under
this constitutional theory, establishing abasisfor exercise of Congress' power under
the 14" Amendment would appear to require establishing a record of state judges
disregarding an individual’ s expressed wishes regarding medical treatment, whether
based on the petition of the patient or in response to the request of opposing parties.**?
In the alternative, one might consider the patient’ s right to procedural due processin
proceeding regarding termination of medical treatment, and whether such due process
rights have been respected by courts.

b. Substantive Due Process Rights of Incapacitated Patients.

The number of reported court decisions regarding the termination of medical
treatment, appears to number in the low hundreds.® And, despite the existence of

1% Thomas S. v. Morrow, 781 F2d 367 (4™ Cir. 1986), cert. denied, 476 U.S. 1124 (1986)
and 476 US 1124 (1986) (guardian appointed by state for incompetent adult acted under
color of state law where he acted together with and obtained significant aid from state
officials). “[IJn most civil cases, theinitial decision whether to sue at al, the selection of
counsel, and any number of ensuing tactical choicesin the course of discovery andtrial may
be without the requisite governmental character to be deemed state action.” Edmonson v.
Leesville Concrete Co., 500 U.S. 614, 627-28.

¥ Thus, for instance, if statelaw authorized aparent to countermand adecision to terminate
medical treatment of an adult patient, an argument might be made that the parent was
imbued with the authority of a state actor. See Shelley v. Kramer, 334 U.S. 1 (1948).

192 Sincethe legal position of opposing parties only becomes state action upon enforcement
by the courts, the following analysis will focus on the court as a state actor.

198 See John D. Hodson, Judicial Power to Order Discontinuance of Life-sustaining
Treatment, 48 A.L.R.4th 67 (2005); Kristine Cordier Karnezis, Patient's Right to Refuse
(continued...)
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some high profile cases where the subjective intent of patient was disputed, such as
the Theresa Schiavo case,™ it is not clear that a significant number of these cases
involved seriously disputed testimony or other evidence. Thus, for Congress to
establish arecord of constitutional violations by judges in these cases, it would need
to be shown that the courts disregarded the expressed intent of the patient in some
significant number of cases.

It may, however, be difficult, at least based on reported decisions, to establish
numerous examples of past constitutional violations arising from court orders
directing medical treatment be terminated. For instance, areview of these cases does
not reveal instances where a court rejected clearly expressed intentions, such as
written living wills or advance directives. Instead, the cases principally concern
situations where there was some oral or other evidence regarding “ subjective intent,”
or wherethedecision was made based on an* objectiveintent” standard, eval uating the
best interests of the patient.*®

There is no case law indicating that application of either a “subjective intent”
standard or an “objective intent” standard is, on its face, a violation of the 14"
Amendment. Thus, it would appear that, in order for Congress to establish that a
significant number of patients’ rightsto direct their medical treatment under the 14™
Amendment were being violated, it would need to establish that the factual decisions
in some portion of these cases were disputed, and that various courts' evidentiary
conclusionswereincorrect. It may bedifficult, however, for Congressto establish that
asignificant number of persons’ wisheswere disregarded where no written directives
were left, since even the courts sitting in these cases generally have a difficult time
discerning a person’ s intent.

Even if Congress could establish that there is a pattern and history of courts
disregarding the wishes of patients, then acourt would need to determine whether the
hypothetical proposal would be a congruent and proportionate to the problem.
Limiting or restricting the ability of acourt to order termination of medical treatment
would appear to have the effect of increasing the chancethat aperson’ sdesireto have
medical treatment continued would be honored. However, the legislation would also
appear to have the negative effect of burdening the right to direct that medical
treatment be discontinued. In order to justify this disparity, Congress might need to
establish arecord that the courtseval uating such casesaremoreinclined to incorrectly
ascertain the intent of incompetent patients who wish for the continuation of such
treatment than they are of patientswho wishfor termination. Further, thefact that this
burden fals on a private party (the patient as represented by the health proxy or
guardian) rather than on a state actor may, under Morrison, also detract from the

193 (,..continued)
Treatment Allegedly Necessary to Sustain Life, 93 A.L.R.3d 67 (2005).

19 See (name redacted),  The Schiavo Case: Legal Issues, CRS Report RL32830.
1% See text accompanying notes 153-164, supra.
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argument that the legislation is congruent and proportional to constitutional
violations.'®

c.Procedural Due Process Rights Notto be Deprived of Life, Liberty
or Property.

Asnoted above, an alternative argument has been made that casesinvolving the
termination of medical treatment should not be decided based solely on a patient’s
substantive due process right to direct their medical treatment, but should also be
characterized as involving aright not to be deprived of life by the state without due
process of law.*®” Under this argument, to the extent that a guardian is seeking a
particular course of medical treatment, and to the extent that the case is being
entertained in the court system, such a course of action must be done in accord with
due process. Further, the argument can be made that Congress, using its 8 5 authority,
can act to ensure that due process rights are protected.

Although the Supreme Court has often addressed the requirements of due process
as regards deprivation of “liberty or property,” thereislittle case law relating to the
requirements of due process as it relates to the deprivation of “life” in the civil
context.'® For instance, the argument might be made that the hypothetical proposal
is consistent with due process requirements, since it requires amore careful analysis
of acourse of action which may lead to death. In other circumstances, the Court has
mandated higher level sof standard of proof based on theimportance of theunderlying
right at issue.*®® For instance, the Court has mandated an evidentiary burden of “clear
and convincing” be met where individual interests at stake in a state proceeding are

1% Thus, while federal court review of state termination of medical treatment cases under
prevailing state standards might be seen as directed at states not adequately protecting a
patient’ s constitutional rightsto direct medical treatment, changing the standard to burden
apatient’ sright to withdrawal of medical treatment might not be seen as directed at states.

197 Cruzan, 497 U.S. at 281. See JamesBopp, Jr. and Daniel Avila, The Due Process " Right
to Life" in Cruzan and itsImpact on "Right-to-die" Law, 53 U. Fitt. L. Rev. 193 (1991). But
see In re Guardianship of L.W., 167 Wis. 2d 53 (1992) “[W]e do not view the withdrawal
of life-sustaining treatment as depriving the patient of life; rather, it ‘allowsthe disease to
takeitsnatural course’ [cite omitted]. No one can dispute that the withdrawal of treatment,
especialy artificial feeding, will result in the death of the patient. However, it is equally
indisputable that the result is the natural death of the body, as contrasted to the unnatural
prolongation of, in this case, a vegetative state. The state does not deprive an individual of
life by failing to ensure that every possible technological medical procedurewill be used to
maintain that life.” 1d. at 83.

1% Johnny Killian, (nameredacted), K enneth Thomas, THE UNITED STATESCONSTITUTION:
ANALYSIS AND INTERPRETATION 1800 (2002). In criminal cases, procedural due process
rights regarding the deprivation of life are generally restricted to the context of capital
punishment. 1d.

19 "The function of a standard of proof, as that concept is embodied in the Due Process
Clause and in the realm of factfinding, isto “instruct the factfinder concerning the degree
of confidence our society thinks he should haveinthe correctness of factual conclusionsfor
aparticular type of adjudication." Addington v. Texas, 441 U.S. 418 (1979) (quoting Inre
Winship, 397 U.S. 358, 370, (1970) (Harlan, J., concurring)).
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both “particularly important”and “more substantial than mere loss of money."?®
Examples of cases where a clear and convincing standard is required include
deportation proceedings,® denaturalization proceedings,®? civil commitment
proceedings,” and proceedings for the termination of parental rights.”*

It should be noted, however, that the casesin which the Court has held that clear
and convincing evidence is required are generally where governments seek to take
unusual coercive action against an individual > The instant proposal, by contrast,
would appear to involve the federal government seeking to protect the due process
interests of an individual against the petition of their guardian or other private party.
The Supreme Court heldin Cruzanthat astate’ sinterest in protecting anincapacitated
patient could be the basis for the state to raise the level of evidence of the patient’s
intent. However, it does not appear that any court has held that states are
constitutionally required to raise the standard for withdrawal of medical treatment.

Thus, the question arises as to whether Congress could establish that thereis a
pattern and history of incapacitated patients being denied procedural due process
rights so that Congress can legidlate a clear and convincing standard under § 5. As
noted previoudly, state courts currently use avariety of standards in evaluating cases
involving withdrawal of medical treatment, including both subjectiveintent (decided
by either preponderance of or clear and convincing evidence) and the objective test?®
(often associated with a best interest standard). It does not appear, however, that any
court has held that using these standards violates the incompetent patient’s
constitutional rights. Thus, it would appear that Congresswould haveto establish that
courtshave unconstitutionally ignored the procedural due processrightsof individuals
in specific cases, thus violating their due process rights. As noted above, it may,
however, be difficult to establish that a significant number of patients’ wishes were
disregarded by a court in cases where no written directives were | eft.

Finally, courts would need to determine whether the proposal is congruent and
proportional to solving the problem presented by any constitutional violationsthat are
identified. Thismay be easier to establish for procedural due processthanit would be
for substantive due process, as the tendency of the hypothetical proposal to favor

20 Santosky v. Kramer, 455 U.S. 745, 756, (1982) (quoting Addington, 441 U.S. at 424).
21 \Woodby v. INS, 385 U.S. 276, (1966).

22 Schneiderman v. United States, 320 U.S. 118 (1943).

203 Addington v. Texas, 441 U.S. 418 (1979).

204 Santosky v. Kramer, 455 U.S. 745 (1982).

205 price Waterhousev. Hopkins, 490 U.S. 228, 253 (1989) (plurality opinion). But see Gertz
v. Robert Welch, Inc., 418 U.S. 323, 342 (1974) (requiring clear and convincing evidence
standard in defamation suits).

26 The fate of the “objective intent” tests after passage of the instant proposal is unclear.
Since the proposal appears to rely exclusively on the subjective intent of the patient,
“objective” decisions, which rely on third party choices, do not appear to fit into this
decision-making scheme. Therefore, the proposal might prohibit courts from considering
any tests except ones based on the expressed desires of the individual.
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continued medical treatment isconsistent with thefact that deprivation of lifewithout
due process would only occur where the treatment is withdrawn.

Certainly, to the extent that constitutional violations were shown to exist in the
application of the current standardsto particular situations, theraising of the standard
of evidence would make such deprivations more unlikely. On the other hand, acourt,
in evaluating the congruence and proportionality of the proposal might also note that
raising the evidentiary standard could lead to more situations where patients' wishes
to terminate medical treatment were not implemented. In essence, aproposal such as
requiring clear and convincing evidencein order to withdraw treatment would appear
toraisethe protection for one constitutional right, whilelimiting the other. Thismight
undercut an argument that the constitutional rights of the incapacitated patients were
being protected by the instant proposal.

2. The Commerce Clause.

An alternative constitutional basis for the proposed Act might be the power of
the United States Congressto regulate commerce. Asnoted above, the United States
Constitution provides that the Congress shall have the power to regulate commerce
with foreign nations and among the various states.?®” This power hasbeen cited asthe
constitutional basisfor asignificant portion of the laws passed by the Congress over
thelast fifty years, and it currently represents one of the broadest basesfor theexercise
of congressional powers.

Starting in 1937, with the decision in NLRB v. Jones & Laughlin Steel
Corporation,®® the Supreme Court held that the Congress has the ability to protect
interstate commerce from burdens and obstructions which “affect” commerce
transactions. In the NLRB case, the court upheld the National Labor Relations Act,
findingthat by controllingindustrial labor strife, the Congresswas preventing burdens
from being placed on interstate commerce.®® Thus, the Court rejected previous
distinctions between the economic activities (such as manufacturing) which led up to
interstate economic transactions, and the interstate transactions themselves. By
allowing Congressto regul ate activitieswhich werein the” stream” of commerce, the
Court also set the stagefor the regulation of avariety of other activitieswhich * affect”
commerce.

Subsequent Court decisions found that Congress had considerable discretionin
determining which activities “affect” interstate commerce, as long as the legislation
was “reasonably” related to achieving its goals of regulating interstate commerce.?*
Thus the Court found that in some cases, events of purely local commerce (such as
local working conditions) might, because of market forces, negatively affect the

27U.S. Const., Art. 1, 88, cl. 3.
208 301 U.S. 1 (1937).
29301 U.S. at 41.

210 United States v. Darby, 312 U.S. 100 (1941)(approving legislation relating to working
conditions).
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regul ation of interstate commerce, and thuswoul d be susceptibleto regulation.?** The
Court hasalso held that an activity which initself does not affect interstate commerce
could be regulated if al such activities taken together in the aggregate did affect
interstate commerce.”*? Under the reasoning of these cases, the Court has upheld
many diverse laws, including laws regulating production of wheat on farms,*2 racial
discrimination by businesses,”* and loan-sharking.?*

More recent cases have found some limits to these powers. In the 1995 case of
United Statesv. Lopez,**® the Supreme Court struck down the Gun-Free School Zone
Act of 1990, in which Congress had made it a federal offense for "any individual
knowingly to possessafirearm at aplacethat theindividual knows, or hasreasonable
causeto believe, isaschool zone."?!” The Lopez casewassignificant in that it wasthe
first time since 1937 that the Supreme Court struck down a federal statute purely
based on a finding that the Congress had exceeded it powers under the Commerce
Clause.*® In doing so, the Court revisited its prior cases, sorted the commerce power
into three categories, and asserted that Congress could not go beyond these three
categories: 1) regulation of channels of commerce; 2) regulation of instrumentalities
of commerce; and 3) regulation of economic activities which "affect” commerce.*

Within the third category of activities which "affect commerce,” the Court
determined that the power to regulate commerce applies to intrastate activities only
when they "substantially" affect commerce.® Still, the Court in Lopez spoke
approvingly of earlier cases upholding laws which regulated intrastate credit
transactions, restaurants utilizing interstate supplies, and hotels catering to interstate

21312U.S, a 121.
212 \Wickard v. Filburn, 317 U.S. 111 (1942).
23,

24 See Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964); Katzenbach v.
McClung, 379 U.S. 294 (1964).

215 Perez v. United States, 402 U.S. 146 (1971).

216 514 U.S, 549 (1995).

27 18 U.S.C. §922(q)(1)A).

218 Herman Schwartz, Court Triesto Patrol a Political Line, Legal Times25 (May 8, 1995).

29 The Court failed to note that to some extent, the three categories are intertwined. For
instance, thefirst category, the regulation of "streams' or "channels' of commerce, alows
regul ation of the creation, movement, saleand consumption of merchandiseor services. But
theinitial extension of the "streams" of commerce analysis by the Court to intrastate trade
was justified by the "effect" of these other activities on commerce. See NLRB v. Jones &
Laughlin, 301 U.S. 1, 31 (1936). Similarly, the second category, which alows the
regulation of such instrumentalities of commerce as planes, trains or trucks, is also based
on the theory that a threat to these instrumentalities "affects' commerce, even if the effect
is local in nature. Southern Railway Company v. United States, 222 U.S. 21, 26-27
(1911)(regulation of intrastate rail traffic has a substantial effect on interstate rail traffic).
Thus, the final category identified by the Court appears to be a catch-all for all other
activities which "substantially affect” commerce.

0514 U.S. at 559.
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guests. The Court aso recognized that while some intrastate activities may by
themselves have atrivial effect on commerce, regulation of these activities may be
constitutional if their regulation is an essential part of alarger economic regulatory
scheme. Thus, the Court even approved what has been perceived as one of its most
expansiverulings, Wickard v. Filburn, which allowed theregulation of the production
of wheat for home consumption, since the aggregate of the home grown wheat which
was regul ated, would have asubstantial impact on the market for wheat.?* The Court
has since noted that the aggregation principal has only been applied to regulation of
economic activities.??

Regulation of how hospitals and hospices care for incapacitated patients,
however, would appear to fall easily into the power of Congress to regulate
commerce. The activity, regulation of the care of patients by hospitals, who are
providing such careasacommercial service, would clearly becommercial in nature.”
Thecareof patientsinahospital involvesthe use of asignificant amount of goodsthat
travel ininterstate commerce® and most hospital streat out-of -state patients.?® Since
the activity of running hospitals and hospices are economic in nature, the substantial
effects test can be met by aggregation of these activities by all regulated hospitals.
The argument could be made that Congress has arational basisto find that regulating
the termination of medical treatment would preserve the integrity of the medical
industry, and consequently the market for such services. Consequently, it would
appear that Congress has significant authority to regul ate hospitals and hospices.?®

# Wickard v. Filburn, 317 U.S. 111 (1942).

22 United Statesv. Morrison, 529 U.S. 598, 613 (2000). The Supreme Court confirmed the
dictates of Lopez in the case of United States v. Morrison. 529 U.S. 598 (2000). In
Morrison, the Court invalidated a portion of the Violence Against Women Act, which
specifically created a private right of action against anyone who committed such a crime,
allowing an injured party to obtain damages and other compensatory relief. 42 U.S.C. §
13981 (2000). Applying its holding in Lopez, the Court concluded that the activity
regulated by the act could not be classified as "economic activity," and therefore the
aggregation principle established by Wickard did not apply.

22 Summit Health, Ltd. v. Pinhas, 500 U.S. 322 (1991) (exclusion of asingle physician from
asinglehospital affectsinterstate commerce); Russell v. United States, 471 U.S. 858 (1985)
(arson of atwo-unit apartment building affects interstate commerce); Wickard v. Filburn,
317 U.S. 111, (1942) (farmer's consumption of bread baked from own wheat affects
interstate commerce).

2% Heart of AtlantaMotel v. United States, 379 U.S. 241 (1964).
225 K atzenbach v. McClung, 379 U.S. 294 (1964).

26 The Congress has relied on the commerce clause as the basis for significant regulation
of the health careindustry. See, e.g. , Health Insurance Portability and Accountability Act
of 1996, 104 Pub. L. 191 (1996), § 195, which finds that

(2) provisionsin group health plans and health insurance coverage that impose
certain preexisting condition exclusionsimpact the ability of employeesto seek
employment ininterstate commerce, thereby impeding such commerce; (2) health
insurance coverage is commercia in nature and is in and affects interstate
commerce; (3) itisanecessary and proper exercise of Congressional authority

(continued...)
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Thus, for instance, it would appear that Congress would be within its authority
to require that hospitals and hospices, in providing services to incompetent patients,
follow certain standards regarding how such patients are treated. While such power
would still be limited by other constitutional constraints, such as the right to direct
one' sown medical treatment, it would appear that Congresscould still regulatewithin
those constitutional parameters. So, for instance, Congress might have the authority
to require that hospitals or hospices, prior to terminating medical treatment for a
patient, seek acourt order showing by clear and convincing evidencethat thiswasthis
wish of the patient.

If Congress were to impose such a requirement on hospitals and hospices,
however, the guardians of patients might seek to have those people discharged from
ahospital, and brought home to avoid these restrictions. Thus, the question arises as
to whether such regulation could be extended beyond hospitals and hospicesto reach
the actions of privateindividuals. At first impression, regulation of the health care of
private individuals who are not being cared for in acommercial setting would not be
amenableto federal regulation. Sincethe activity wasnot economic, the effectscould
not be aggregated, and it would be difficult to show that the economic impact of such
activity had a substantial impact on commerce.

The question could be asked, however, whether regulation of individuals who
sought to terminate medical treatment outside of a hospital or hospice setting could
be reached as a“ necessary and proper” part of alarger regulatory scheme. In the case
of Gonzales v. Raich,?’ the Court evaluated an “as applied” challenge to the
Controlled Substances Act as regards obtaining, manufacturing or possessing
marijuanafor medical purposes. The case was brought by two seriously-ill residents
of Californiawho used marijuanain compliance with the California Compassionate
UseAct of 1996.7® The challenge was based on the argument that the narrow class of
activity being engaged in— theintrastate, noncommercial cultivation and possession
of cannabis for personal medical purposes as recommended by a patient’s physician
pursuant to valid California state law — did not have a substantial impact on
commerce, and thus could not be regulated under the Commerce Clause.?”

In upholding the application of the Controlled Substances Act in the Raich case,
the Court relied on its decision in Wickard v. Filburn,?° which held that “even if
appellee’s activity be local and though it may not be regarded as commerce, it may
still, whatever its nature, be reached by Congress if it exerts a substantial economic

226 (. continued)
to impose requirements under this title on group headth plans and health
insurance coverage(including coverageoffered toindividual spreviously covered
under group health plans) in order to promote commerce among the States.

27 125 S, Ct. 2195 (2005).

28 Cal. Hedlth & Safety Code Ann §11362.5 (West Supp. 2005) (providing for the legal
possession of medical marijuanaby apatient or primary care-giver, upon thewritten or oral
recommendation of a physician).

22 125 S, Ct. at 2211.
20 317 U.S. 111 (1942).
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effect on interstate commerce.”*! Based on Wickard, the Court in Raich held that
Congress could consider the aggregate effect that allowing the production and
consumption of marijuanafor medical purposeswould have on theillegal market for
marijuana.?? Of even greater concern was that diversion of marijuana grown for
medicinal purposes for other uses would frustrate the federal interest in eliminating
commercial transactionsintheinterstate market.”*® In both cases, the Court found, the
regul ationwaswithin Congress' commerce power becausethe Congresshad arational
basis to determine that production of acommodity meant for home consumption, be
it wheat or marijuana, could have a substantial effect on supply and demand. In
addition, since exempting the use of medical marijuana could undercut enforcement
of the Controlled Substances Act, the Court found that the applicationinthiscasewas
within Congress’ authority to “makeall Lawswhich shall be necessary and proper”2**
to effectuate its powers.

The use of the Commerce Clause to regulate an individual or their guardian
seeking to terminate medical care outside of a hospital or hospice setting, however,
isnot asclear asit wasunder Wickard and Raich. Unlikethese cases, it is not apparent
that the treatment of patients outside of a medical setting has any significant impact
on the market for medical services. In general, for Congress to regulate an entire
“class of activities,” it must find that the “total incidence” of such practice poses a
threat to anational market.”® Here, Congress could arguably exclude patients outside
of hospital or hospi ce settingswithout undercutting the goal of preserving theintegrity
of the medical community.

What might be more relevant question is one alluded to by the majority but
directly addressed by Justice Scaliain hisconcurrencein Raich —to what extent isthe
challenged regulation of non-economic activity “necessary and proper” to the larger
economic scheme. In Raich, the fungibility of marijuanaserved to make regulation of
locally grown marijuana vital to the larger regulatory scheme. In the instant case,
however, if apatient isnot in ahospital, it does not appear that the regulation would
have any effect on enforcement of the larger economic scheme. Although Raich held
that Congress need only have a rational basis to discern an economic impact from
non-economic activities, regulation of this activity may even exceed that lenient

Z1|d. at 125. The Wickard case upheld the application of the Agricultural Adjustment Act
of 1938, 52 Stat. 31. which wasdesigned to control prices by regulating the volume of wheat
movingininterstate commerce. The Court in Wickard held that the Congress could regulate
not only the wheat sold into commerce, but also wheat retained for consumption on afarm.
Id. at 128-29. The Court did so on the theory that the while the impact of wheat consumed
on thefarm on interstate commerce might betrivial, it wassignificant when combined with
wheat from other farmers similarly situated. 1d. at 127.

232 125 S.Ct.. at 2207.
233 Id
24 U.S. Const., Art. 1, §8.

25 See Perez, 402 U.S. at 154-155 (quoting Westfall v. United States, 274 U.S. 256, 259)
(2927)("[W]hen it is necessary in order to prevent an evil to make the law embrace more
than the precise thing to be prevented it may do so").
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standard. Consequently, it would appear that incompetent patients not in a medical
setting might not be amenable to federal regulation.

B. Existing Federal Legislation
1. The Patient Self-Determination Act.

In 1990, Congress passed the Patient Self-Determination Act,° which requires
that providersof health care service®’ under Medicare and M edi caid maintain written
policies and procedures related to Living Wills and other advance directives. The
providers are required to provide written information to al adult patients of their
rights under State law to make decisions about their medical care, including the right
to refuse careand to formulate an advance medical directive. The providersmust also
inquire whether a person has executed an advance directive, and ensure compliance
with State law regarding such directives.

2. Assisted Suicide Funding Restriction Act.

In the 105th Congress, the Congress passed the “Assisted Suicide Funding
Restriction Act of 1997,”2® which prohibitsthe use of federal fundsto pay for assisted
suicide. Reminiscent of the Hyde Amendments, which prohibit the use of federal
fundsto pay for abortions, thislegislation preventsfederal moniesfrom being paidfor
any goods or servicesrelated to assisted suicide, euthanasiaor mercy killing. Thelaw
also prevents use of federal funding to support legal advocacy. Although thereisno
indication that any federal monies were being used for such purposes, the legislation
appearsto be aconstitutional exercise of Congress' spending power to regulatein the
area of the“right to die.”

3. The Controlled Substances Act.

As noted, the state of Oregon alows persons who are terminaly ill to seek
assistancein committing suicideif they meet certain criteria.® In November of 1997,
a Drug Enforcement Agency staff report concluded that prescribing a controlled
substance with the intent of assisting a suicide would not be a legitimate medical
purpose and therefore would violate the Controlled Substances Act (CSA).
Conseguently, the Drug Enforcement Agency issued a warning that under the
Controlled Substances Act, doctors could losetheir licensesto prescribe drugsif they
hel ped someone commit suicide. On June5, 1998, however, the Department of Justice
(DQJ) issued a press release rejecting this conclusion.

The DOJ press release reads, in part, as follows:

2642 U.S.C. § 1395¢cc(f).

27 Thisincludeshospital s, nursing homes, home health agencies, hospices, HM Osand other
prepaid organizations.

28 pyp, L. 105-12 (1997).
%9 Oregon Rev. Stat. 127.800. § 1.01, et. seq.
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Physicians . . . are authorized to prescribe and distribute scheduled drugs only
pursuant to their registration with the DEA, and the unauthorized distribution of
drugs is generally subject to criminal and administrative action. The relevant
provisions of the CSA provide criminal penalties for physicians who dispense
controlled substances beyond “the course of professional practice,” and provide
for revocation of the DEA drug registrations of physicians who have engaged
either insuch criminal conduct or in other “ conduct which may threatenthe public
health and safety.” Because these terms are not further defined by the statute, we
must look to the purpose of the CSA to understand their scope.

The CSA was intended to keep legally available controlled substances within
lawful channels of distribution and use. It sought to prevent both the trafficking
in these substances for unauthorized purposes and drug abuse. . . . Thereisno
evidencethat Congress, in the CSA, intended to displacethe states asthe primary
regulators of the medical profession, or to override a state' s determination asto
what constitutes legitimate medical practice in the absence of a federal law
prohibiting that practice. Indeed, the CSA is essentialy silent with regard to
regulating the practi ce of medicinethat involveslegally availabledrugsexcept for
certain specific regulations dealing with the treatment of addicts.

The state of Oregon has reached the considered judgment that physi cian-assisted
suicide should be authorized under narrow conditions and in compliance with
certain detailed procedures. Under these circumstances, we have concluded that
the CSA does not authorize DEA to prosecute, or to revoke the DEA registration
of, a physician who has assisted in a suicide in compliance with Oregon law. . .

The DOJpressrel ease noted that physi cianswho dispense controlled substances
beyond “the course of professional practice” may be subject to criminal penalties, and
that those who engage in “ conduct which may threaten the public health and safety”
may have their authority to prescribe controlled substances revoked. Although the
press release did not provide citations for these standards, the phrase “the course of
professional practice” may be found in 21 C.F.R. § 1306.04, which provides that:

A prescription for a controlled substance to be effective must be issued for a
legitimate medical purpose by anindividual practitioner actingintheusual course
of his professional practice. .. . An order purporting to be a prescription issued
not in the usual course of professional treatment . . . is not a prescription within
the meaning and intent of section 309 of the Act (21 U.S.C. 829) and the person
.. . issuing it shall be subject to the penalties provided for violations of the
provisions of law relating to controlled substances.

Somevariation of the other phraseused inthe DOJ pressrel ease, “ conduct which
may threaten public health and safety,” was relevant to two different sections of the
code: 21 U.S.C. 88 823 and 824. Under § 823, the Attorney General shall “register”
or authorize a physician to prescribe or dispense controlled substances if it is
consistent with the “public interest.” In determining the public interest, avariety of
factorsmay be considered, including whether such registrationis* consistent with the
public health and safety.” Under 21 U.S.C. § 824, aregistration “may” berevoked for
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anumber of reasons,** including whether the physician has committed such acts as
wouldrender hisregistrationinconsistent with the® publicinterest” aseval uated under
factors as defined in § 823(f).%*

On November 9, 2001, newly appointed Attorney General John Ashcroft
reversed the DOJ position and issued a Directive indicating that physician assisted
suicide serves no “legitimate medical purpose” under 21 C.F.R. § 1306.04 and that
specific conduct authorized by Oregon’s Death With Dignity Act may “render [a
practitioner’s| registration . . . inconsistent with the public interest” and therefore
subject to possible suspension or revocation.”#* The Directive specifically focused
on health care practitioners in Oregon and instructed the DEA to enforce this
determination “ regardless of whether state law authorizes or permits such conduct by
practitioners.”

A doctor, a pharmacist, severa terminaly ill patients, and the State of Oregon
challenged this Directive as a violation of the CSA.?* The United States Court of
Appeals for the Ninth Circuit, in the case of Oregon v. Ashcroft, held that the
Directive violates the plain language of the CSA, contravenes Congress express
legidative intent, and oversteps the bounds of the Attorney General’s statutory
authority.?* Thiscaseis currently on appeal to the Supreme Court.?*

The Ninth Circuit, citing a number of federaism cases,?® first noted that
“unmistakably clear” statutory authorization is needed for the Attorney General to
exercise control over an area of law traditionally reserved for state authority, such as
regulation of medical care. According to the court, the CSA expressly limits federal

20 Factors to be considered are whether a registrant (1) has materially falsified an
application required by the act; (2) has been convicted of afelony relating to controlled
substances; (3) has lost his State license or registration relating to controlled substances;
(4) hascommitted an act inconsi stent with the public interest; or (5) hasbeen excluded from
participation in aMedicare or state health program pursuant to 42 U.S.C. § 1320a-7(a).

241 The five factors specified under 21 U.S.C. § 823(f) are (1) the recommendation of the
appropriate State licensing board or professional disciplinary authority; (2) the applicant’s
experiencein dispensing, or conducting research with respect to controlled substances; (3)
the applicant’s conviction record under Federal or State laws relating to the manufacture,
distribution, or dispensing of controlled substances; (4) compliance with applicable State,
Federal, or local lawsrelating to controlled substances; (5) such other conduct which may
threaten the public health and safety.

2 66 Fed. Reg. at 56,608.
#321U.S.C. 88 801-904.

244 Oregon v. Ashcroft, 368 F.3d 1118 (9th Cir. Or., 2004), cert. granted, Gonzales v.
Oregon, 2005 U.S. LEXIS 1453 (2005).

245 Gonzales v. Oregon, 2005 U.S. LEXIS 1453 (2005).

26 See, e.g., Gregory v. Asheroft, 501 U.S. 452, 461 (14" Amendment); Atascadero State
Hosp. v. Scanlon, 473 U.S. 234, 242 (11" Amendment).
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authority under the act to the field of “drug abuse,”**" which does not include
physician-assisted suicide. Thus, the court suggested, the lack of an *unmistakably
clear” indication that Congressintended to authorizethe Attorney General to regulate
the practice of physician assisted suicide precluded regulation of this practice.

The court further found that the Attorney General’s authorization to revoke
prescription privileges from physicians for conduct deemed “inconsistent with the
public interest” could not be invoked based solely on a physician participating in a
physician-assisted suicide under the Oregon regime. The court noted that when
determining what conduct is inconsistent with the public interest under 21 U.S.C. 8§
823(f), the Attorney General must consider five factors.?*® These factorsinclude the
recommendation of the appropriate State licensing board; the applicant’ s experience
with controlled substances; the applicant’s conviction record regarding controlled
substances; compliance with applicable State, Federal, or loca laws relating to
controlled substances; and such other conduct which may threaten the public health
and safety. Here, the court found that the Attorney General had only considered
whether the conduct was such as would “threaten public health and safety.”?*
Consequently, the court struck down the promulgation of the Directive as being
outside of the Attorney General’s authority under 21 U.S.C. 8§ 823(f).

4. “For the Relief of the Parents of Theresa Schiavo”.

OnMarch 17, 2005, the Senate passed S. 653, abill “For therelief of the parents
of Theresa Marie Schiavo.” On March 20, the Senate passed S. 686, an almost
identical bill with the same name, which the House then passed and the president
signed on March 21.%° Thelaw provided that either parent of TheresaMarie Schiavo

24721 U.S.C. § 801(2)-(6) (congressional findings and declarations).

28 See 21 U.S.C. § 823(f).

29 Oregon v. Ashcroft, 368 F.3d. at 1127.

20 pyblic Law 109-3, 119 Stat. 15 (2005). The only difference between S. 653 and S. 686
appears to be the addition of the following language:

Itisthe Sense of Congressthat the 109th Congress should consider the statusand
legal rights of incapacitated individuals who are incapable of making decisions
concerning the provision, withholding, or withdrawal of foods, fluid, or medical
care.
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would have standing®* to bring a suit in federal court.®* Under the law, the federal
courts would determine de novo®? any claim of aviolation of any right of Theresa
Marie Schiavo under either the Constitution or laws of the United States, as related
to the withholding or withdrawal of food, fluids, or medical treatment necessary to
sustain her life.®* The suit was to be filed within 30 days of the enactment of the
proposed bill. Despite passage of thislaw, thefederal courtsdeclined to order that the
feeding tube of Theresa Schiavo be reinserted.>

A number of issues appeared to be raised by the law. First, as discussed
previously, there was a question asto under what circumstance afederal court would
find sufficient state action to invoke constitutional concerns. Secondly, itisnot clear
what laws of the United States would be implicated by this issue. In genera, the
federal courtshavejurisdiction over violationsof federal constitutional provisionsand
statutes under federal question provisions. Thus, it was unclear how this law would
change existing law.*®

Z1PL. 109-3, § 2 provides that:

Any parent of Theresa Marie Schiavo shall have standing to bring a suit under
this Act. The suit may be brought against any other person who was a party to
State court proceedingsrelating to the withhol ding or withdrawal of food, fluids,
or medical treatment necessary to sustain the life of Theresa Marie Schiavo, or
who may act pursuant to a State court order authorizing or directing the
withholding or withdrawal of food, fluids, or medical treatment necessary to
sustain her life.

2P . 109-3, §1 provides that

The United States District Court for the Middle District of Florida shall have
jurisdiction to hear, determine, and render judgment on a suit or claim by or on
behalf of TheresaMarie Schiavo for the alleged violation of any right of Theresa
Marie Schiavo under the Constitution or laws of the United Statesrelatingto the
withholding or withdrawal of food, fluids, or medical treatment necessary to
sustain her life.

23 A denovo trial isahearing on acase asif it had not been heard before and no previous
decision had been rendered. Blacks Law Dictionary 435 (2004).

4P L. 109-3, § 2 provides that:

In such asuit, the District Court shall determine de novo any claimof aviolation

of any right of Theresa Marie Schiavo within the scope of this Act,
notwithstanding any prior State court determination and regardless of whether
such a claim has previously been raised, considered, or decided in State court
proceedings.

5 For a summary of relevant factual and legal events surrounding this case, see
[ http:/Amww.miami .edu/ethi cs2/schiavo/timeline.htm] and CRS Report RL 32830 (pdf), "The
Schiavo Case: Legal Issues.”

%628 U.S.C. §1331.
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a. Bill of Attainder.

Therewasal so aconcernthat the specificity of thislaw might rai se constitutional
concerns. Article | of the Constitution prohibits passage of Bills of Attainder.’
Under thisprovision, Congressisprohibited from passing legislationwhich* appl[ies]
either to anamed individual or to easily ascertainable members of agroup in such a
way as to inflict punishment on them without a judicial trial.”*® Generaly, the
prohibition on Bills of Attainder isintended to prevent the Congress from assuming
judicial functionsand conductingtrials.>° Thetwo main criteriawhichthecourtswill
look to in order to determine whether legidation isaBill of Attainder are 1) whether
specific individuals are affected by the statute, and 2) whether the legislation inflicts
a punishment on those individual .

An argument might be made that the Schiavo law was abill of attainder, but the
precedent for this is very limited. Although the bill itself specifically addressed
providing a benefit to the parents of Theresa Schiavo, it could have theoretically
affected the reputation of Michael Schiavo, and could be seen asinterfering with his
role aslega guardian of hiswife. Although Michael Schiavo was not named in the
law, the Supreme Court has held that |egislation meets the criteria of specificity if it
appliesto a person or group of people who are described by past conduct.?*

By specifying Theresa Schiavo’ s parents, limiting the law to factswhich related
to a pending case, and providing that the suit must be filed within 30 days, the law
seemed to establish criteriawhich only applied to the caseregarding Theresa Schiavo.
However, the Supreme Court has found that a piece of legislation which is narrowly
focused is not aBill of Attainder merely because the statute might have been set at a
higher level of generdity.®* In order to find that legidation isaBill of Attainder, a
court would have to establish that the legislation was intended to inflict punishment
on thisindividua or individuals.

While it is true that the law had the potential to disrupt the proceedings in the
particul ar state court case, the mere fact that focused | egislation imposes burdensome
consequences does not require that a court find such legislation to be an
unconstitutional of Bill of Attainder. Rather, the Court has identified three types of

#1U.S. Const. Art. 1, Sec. 9, cl. 3 provides that “No Bill of Attainder or ex post facto Law
shall be passed.”

28 United Statesv. Brown, 381 U.S. 437, 447 (1965).

259 Id

20 Nixon v. Administrator of General Services, 433 U.S. 425, 472-484 (1977).

%1 Sel ective Service Systemv. Minnesota Public Interest Group, 468 U.S. 841, 847 (1984).

%2433 U.S. at 470. In fact the Court has upheld alaw which specifically affected only one
named individual. In Nixon v. Administrator of General Services, the Congress passed the
Presidential Recordings and Materials Preservation Act, which directed that the General
Services Administration take custody of the presidential papers of a named individual,
Richard M. Nixon. The Court held that if there is a rational basis for a legidative
classification and no punitiveintent, then the Congress may go so far asto legislate against
one named individual. 433 U.S. at 472.
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“punitive” legislation which are barred by the ban on Bills of Attainder: 1) wherethe
burden is such as has traditionally been found to be punitive; 2) where the type and
severity of burdens imposed cannot reasonably be said to further non-punitive
legidlative purposes, and 3) wherethelegidativerecord evincesacongressional intent
to punish. Thus, questions could have arisen as to whether the potential burdens on
Michael Schiavo’sright to act as her guardian fit into one of these three categories.

The Supreme Court has identified various types of punishments which have
historically been associated with Billsof Attainder. Thesetraditionally haveincluded
capital punishment, imprisonment, fines, banishment, confiscation of property, and
more recently, the barring of individuals or groups from participation in specified
employment or vocations.?®® There are no indications by the Court that harming a
person’s reputation or intervening in guardianship rights is a type of “punishment”
traditionally engaged in by legislatures as a means of punishing individuals for
wrongdoing.

The Supreme Court has aso indicated that some legislative burdens not
traditionally associated with Bill sof Attainder might nevertheless“functionally” serve
as punishment.”® The Court has stated, however, that the type and severity of a
legislatively imposed burden should be examined to see whether it could reasonably
be said to further a non-punitive legislation purpose.® Intervening in guardianship
rights doesnot appear to have been addressed, but there hasbeen legislation regarding
affecting a person’s position of responsibility.

Various Supreme Court decisions have invalidated as Bills of Attainder
legislation barring specified persons or groups from pursuing various professions,
where the employment bans were imposed as abrand of disloyalty.?® For instance, in
Cummings v. Missouri,?®’ the Supreme Court noted that “disqualification from the
pursuits of a lawful avocation, or from positions of trust, or from the privilege of
appearing inthe courts, or acting as an executor, administrator, or guardian, may al so,
and often has been, imposed as punishment.”

An opinion by the United States Court of Appealsfor the District of Columbia
has specifically addressed the issue of whether acongressional bill limiting custodial
rightswas aBill of Attainder. In Foretich v. United States,?® the court considered a
legidlativerider tothe 1997 Department of Transportation AppropriationsAct entitled
“TheElizabeth Morgan Act.” Thisact provided for specific proceduresto befollowed
in resolving child custody casesin the District of Columbia Superior Court, but was

%3433 U.S. at 474-75.
%4433 U.S. at 475.

265 K ennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1963); Nixon v. Administrator of
General Services, 433 U.S. at 476.

%6 Nixonv. Adm'r of Gen. Servs., 433 U.S. 425, 474-75 (1977).
%7 Cummings v. State of Missouri, 71 U.S. 277, 320 (1867).
%8 351 F.3d 1198 (2003).
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written so narrowly as to apply to just one case.® This case involved a protracted
custody battle, where allegations of sexual abuse by the husband had been made.
Because the child in the case was no longer a minor, the issue of removal of
custodianship was declared by the court to be moot. However, the court found that
act imposed “punishment” under the functional test because it harmed the father’s
reputation, and because it could not be said to further anon-punitive purpose. Tothe
extent that the proposed law would harm Michael Schiavo’'s reputation, these
arguments could have been found applicable.

b. Due Process.

Although it was not considered by the courts reviewing this statute, a Due
Process argument could have been made that the bill required that Theresa Schiavo
comply with an additional set of procedural requirements in order to effectuate
constitutional rights. The bill would appear to require a named individual to comply
with aset of procedural rulesthat are not required of any other individuals. Thismay
raiseissues of whether a substantive due process right, the right to terminate medical
treatment, can be specifically burdened. Further, it could have raised the issue of
Equal Protection, as seen in the context of the substantive due process right to
terminate medical treatment.

For instance, in News America Publishing, Inc. v. FCC,? the United States
Court of Appealsfor the District of Columbia applied heightened scrutiny to an act
of Congress that singled out “with the precision of a laser beam,” a corporation
controlled by Rupert Murdoch. Murdoch’ s corporation had applied for, and received,
temporary waivers from the FCC’s cross-ownership rules, so that the corporation

%9 The act provided:

(a) In any pending case involving custody over a minor child or the visitation rights of a
parent of aminor child in the Superior Court which is described in subsection (b)

(1) at anytime after the child attains 13 years of age, the party to the case who is
described in subsection (b)(1) may not have custody over, or visitation rightswith, the child
without the child’ s consent; and

(2) if any person had actual or legal custody over the child or offered saferefugeto the
child while the case (or other actions relating to the case) was pending, the court may not
deprive the person of custody or visitation rights over the child or otherwise impose
sanctions on the person on the grounds that the person had such custody or offered such
refuge.

(b) A case described in this subsection is a casein which -

(1) the child asserts that a party to the case has been sexually abusive with the child;

(2) the child has resided outside of the United States for not less than 24 consecutive
months;

(3) any of the parties to the case has denied custody or visitation to another party in
violation of an order of the court for not |ess than 24 consecutive months; and

(4) any of the partiesto the case has lived outside of the District of Columbia during
such period of denia of custody or visitation.

20 844 F.2d 800, 814 (D.C. Cir. 1988).
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could acquire two TV licenses, one in Boston, and the other in New York.?*
Subsequently, Congress passed a law that prevented the FCC from extending any
existing temporary waivers, at the time, Murdoch’ s corporation was the only current
beneficiary of any such temporary waivers. The corporation sued, arguing aviolation
of Equal Protection in the context of the First Amendment. Based on thisargument,
the court evaluated the law under a heightened scrutiny standard, and struck it
down.?”

C. Proposed Legislation
1. “Incapacitated Persons Legal Protection Act of 2005”.

The proposed “Incapacitated Persons Legal Protection Act of 2005"27%
(hereinafter proposed A ct) amendsexisting federal habeas cor pusproceduresto deem
that an incapacitated person isinthe “custody” of any court if such court “authorizes
or directs the withholding or withdrawal of food, fluids, or medical treatment
necessary to sustain the person’slife.” Further, that person shall also be deemedto be
in the custody of those parties * authorized or directed by the court order to withdraw
or withhold food, fluids, or medical treatment.” The apparent intent of thislanguage
isthat an incapacitated person who fits in the described category would be given the
opportunity to challenge such withdrawal of nutrition, hydration, or medical treatment
in afederal court.

The ultimate impact of thislegislation is not clear. The existing federal habeas
corpus procedure is afederal remedy available to personsin the custody of a state or
the federal government.?’ It is “available to effect discharge from any confinement
contrary to the Constitution or fundamental law, even though imposed pursuant to
conviction by a court of competent jurisdiction.”?” For instance, 28 U.S.C. § 2254,
provides for habeas corpus review of persons who are in the custody of state
government. This provision, however, has not generally been applied to medically
incapacitated persons.

Thecourtshave construed “ custody” liberally toincludenot only actual physical
custody but restraints on personal liberty as well, such as parole conditions.””® It
appears, however, that 28 U.S.C. § 2254 is limited to situations where the person
bringing the petition is in custody pursuant to legal processes initiated by the state,

211 1d. at 804.

22 1d. at 815.

213 5,539, 109" Cong., 1st Sess.; H.R. 1151, 109" Cong., 1st Sess.

21 See David P. Saybolt, Habeas Relief for Sate Prisoners, 85 Geo. L.J. 1507 (1997).

275 Preiser v. Rodriguez, 411 U.S. 475, 485 (1973). Generally, habeas cor pus proceedings
arelimitedto areview of alegationsthat anindividual hasbeen deprived of aconstitutional
or fundamental right as a result of state action. See Hickock v. Crouse, 334 F.2d 95, 100
(10th Cir. 1964), cert. denied, 379 U.S. 982, 13 L. Ed. 2d 572, 85 S. Ct. 689 (1965).

276 Jones v. Cunningham, 371 U.S. 236 (1963).
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such ascriminal prosecutions, immigration detentions, or juvenile hearings.””’ It does
not appear that 28 U.S.C. § 2254 has generally been construed to apply to restraints
on personal liberty pursuant to court proceedings where a person is solely in the
custody of private parties.?®

For example, athough certain state laws dealing with child custody are called
“habeas’ statutes, the Supreme Court hasfound that the federal habeas statute has no
general application to child custody cases. In Lehman v. Lycoming County Children’s
Services Agency,?”® a mother voluntarily placed three boysin the legal custody of a
county agency, which placed the childreninfoster homes. Subsequently, astate court
terminated the mother’s parental rights over the children, and the Pennsylvania
Supreme Court affirmed. The mother then sought awrit of habeas corpus under 28
U. S. C. § 2254, arguing that the sons were “in custody” pursuant to a state-court
judgment in aleged violation of the Federal Constitution.

The mother argued that habeas corpus should be available to her in this case
because habeas is a procedure used in child-custody cases in various states and in
England. The Court, however, noted that “ Federal habeas when applied to persons
under state control is a procedure of unique potency within the federa-state
framework, having far different and more far-reaching consequences than a state’s
utilization of habeaswithinitsown system. State utilization of habeasto test thelegal
custody of achild is part of the fabric of its reserved jurisdiction over child custody
matters. If a habeas remedy were not provided, some other procedure would be
needed to effectuate the state’' s substantive interest in these relationships. It is purely
amatter of procedural detail whether theremedy iscalled ‘ habeas' or something else.
Thefederal government, however, hasno parallel substantiveinterestin child custody
matters that federal habeas would serve.” *°

It should be noted that in the above case, the custody of the children had at |east
briefly passed through the state’ slegal control. Thiswould not appear to be the case
with most incapacitated personsin ahospital setting. In order for “custody” to arise
in such a situation, it would appear that the state would either have to have physical
custody and control over the patient’s settings, or that a state would need to act to
limit the legal rights of that individual. As discussed in a previous section, most
relevant state statutes and state caselaw regarding the"right to die" aredirected to the

21" AndreaG. Nadel, When | sa Personin Custody of Governmental Authoritiesfor Purpose
of Exer cise of Sate Remedy of Habeas Cor pus—Modern Cases, 26 A.L.R.4th 455 (2004).

218 S U. v. Youth Care of Utah, Inc., 345 F. Supp. 2d 1269, 1271 (2004); See William H.
Danne, Jr., Modern Satus of “In Custody” and Live-controversy Requirements for
Asserting Federal Habeas Cor pus Challengeto Custody Pursuant to State Court Judgment,
176 A.L.R. Fed. 189 (2004).

219 458 U.S. 502 (1982). “It is true that habeas has been used in child-custody cases in
England and in many of the States. . . .” Id. at 514.

20458 U.S. at 515, citing Sylvander v. New England Home for Little Wanderers, 584 F.2d
1103, 1111 (1% Cir., 1978).
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implementation of individual rights, not to their limitation.?®* Thus, it would appear
even less likely that an incapacitated person would generally be considered to bein
custody of a state, even if a court order had been issued regarding their medical
treatment.

The proposed Act would appear to avoid these issues by providing that for
purposes of the habeas corpus statute, a court that authorizes or directs the
withholding of nutrition or hydration is deemed to be the custodian of the patient.
Thus, the act would appear to bring such a patient within the ambit of the habeas
corpus provison. However, even if an incapacitated person was found to be in
custody of astate, the questionswould arise asto what constitutional authority would
exist to review the state court’ s holding.

Thefindings of the proposed Act suggest that the constitutional basisfor the bill
issection 5 of the Fourteenth Amendment. Aswasnoted previously, in Floresv. City
of Boerne, the Supreme Court held that section 5 of the Fourteenth Amendment is
available as a basis for a statute when such law is a “congruent and proportional
response” to a pattern and history or constitutional violations.?®? This raises two
issues. 1) can Congress establish a pattern or history violations of the constitutional
rights of incapacitated personswho are subject to acourt order withdrawing nutrition
or hydration; and 2) is the proposed Act a“congruent and proportional” response?

In order to address the first issue, one must postulate what constitutional
violation the proposed Act is intended to remedy. As was noted above, it would
appear that the constitutional right at issueiseither theright of apatient todirect one's
own medical trestment (as was at issue in the case of Cruzan v. Missouri Dept. of
Health),?®® or aconcern about procedural due process. Thereisno indication that state
legislation and case law which is currently on the books regarding advance directives
or guardianship significantly limits the exercise of either the right to direct medical
treatment or denies incompetent patient’s procedural due process rights.”®* Thus, it
would appear that Congress would need to establish that there is a pattern of courts
using neutral laws to disguise an effort to deny the constitutional rights of
incapacitated person to direct their own medical treatment.

Asdiscussed above, under United Satesv. Morrison, Congresswould al so need
to establish that such violation of constitutional rights occurred as aresult of actions
attributable to the state, not as aresult of private activity.?®® The Court haslong held
that the Fourteenth Amendment providesthe Congresstheauthority to regul ate states,

81 See text accompanying notes 50-53, supra.

%2 Floresv. City of Boerne, 521 U.S. 507 (1997). Section 5 provides that “The Congress
shall have power to enforce, by appropriate legislation, the provisions of this article.”

%83 497 U.S. 261, 302 (1990).

284 See United States v. Raines, 362 U.S. 17, 25 (1960)(state action is found when a
legislature passes a bill which violates the constitution).

%85 See discussion supra.
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but not individuals.?®® Thus, evidence regarding the treatment of patients who had
nutrition and hydration withheld outside of the court context might not be deemed
relevant. Rather, the Congress would need to establish that there was a pattern and
history of court cases directing either the application or withdrawal of medical
treatment in contravention to the incompetent patients’ desires.

Also, asdiscussed above, an aternative constitutional basisfor the proposed Act
might be the power of the United States Congress to regulate commerce. This power
has been cited as the constitutional basis for a significant portion of the laws passed
by the Congressover thelast fifty years, and it currently represents one of the broadest
basesfor the exercise of congressional powers. The proposed Act, however, does not
address channels or instrumentalities of commerce: it contains no requirement that
interstate commerce be affected; it isnot part of alarger regulatory schemeto regulate
commerce; nor doesiit regulate an economic activity. Rather, itisalaw designed to
regulate the activity of state courts in evaluating incapacitated patients regarding
medical decisions. Consequently, in order for the Commerce Clauseto be established
as a basis for the proposed Act, the Congress may need to take additional steps to
establish arelationship between the activity to be regulated and interstate commerce.

2.“Protection of Incapacitated Persons Act of 2005”.

On March 16, 2005, the House of Representatives passed H.R. 1332,%" the
“Protection of Incapacitated PersonsAct of 2005 (hereinafter “ Protection Act”). This
bill would amend the removal provisions of Title 28 to provide for the removal to
federal court of state casesinvolving thewithdrawal of nutrition or hydration from an
incapacitated person, where that person did not leave a written advance directive
regarding their treatment.?®® These claims can only be brought after all state remedies
have been exhausted, and the case may be brought by the incapacitated person or a

%86 See Shelley v. Kragmer, 334 U.S. 1, 13 (1948).
287 109" Cong., 1 Sess.
%8 H.R. 1332(b) provides for removal of cases where a:

state court authorizes or directs the withholding or withdrawal of food or fluids or
medical treatment necessary to sustain the incapacitated person’s life, but does not
include a claim or cause of action in which no party disputes, and the court finds, that
the incapacitated person, while having capacity, had executed a written advance
directive valid under applicable law that clearly authorized the withholding or
withdrawal of food or fluids or medical treatment in the applicable circumstances.
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“next friend.”* A “next friend”includes anyone who has a significant relationship
with the incapacitated person, including his or her parents.”®

The proposed Protection Act provides that afederal court may hear a claim or
cause of action regarding a directive to withhold food, fluids or medical treatment
necessary to sustain the incapacitated person’slife. Such areview may only extend
to whether there is a deprivation of aconstitutional right or federal statutory right.?*
Such adetermination will be made de novo, and thelitigation of previousissuesat the
state level will not bar relitigation of these i ssues.??

These provisions appear to differ significantly from other federal removal
provisions. Generally, removal is a doctrine which is reserved for defendants who
have been sued,®® while this bill would alow removal of cases involving
incapacitated persons, who are likely to be in court under guardianship proceedings.
Second, the bill requires that all state proceedings be exhausted, while removal
provisions must be made within 30 days of the filing of the case.”* In addition,
removal to federal court would not generally eliminate issues of abstention and issue
preclusion, asis done by the present bill.

There appear to be no apparent constitutional issuesrai sed on theface of thebill.
For instance, an incapacitated person could be in the care of a Veteran's
Administration Hospital, and a decision made by the administration of that hospital

%9 H.R. 1332(b) provides that removal is available:

not later than 30 days after available State remedies have been exhausted, an
incapacitated person, or the next friend of an incapacitated person, may remove
any claim or cause of action described in subsection (b) to the United States
district court for the district in which the claim or cause of action arose, or was
heard.

20 H.R. 1332(e)(2) providesthat a“next friend” is:

anindividual who hassomesignificant relationship with thereal party ininterest,
and includes a parent.

#1 H R. 1332(b) provides:

hearing and determining a claim or cause of action removed under this section,
the court shall only consider whether authorizing or directing the withholding or
withdrawal of food or fluids or medical treatment necessary to sustain the
incapacitated person’s life constitutes a deprivation of any right, privilege, or
immunity secured by the Constitution or laws of the United States.

22 H R. 1332 (d) provides that the:
United States district court shall determine de novo any claim or cause of action
considered under subsection (c), and no bar or limitation based on abstention, res

judicata, collateral estoppel, procedural default, or any other doctrine of issue or
claim preclusion shall apply.

23 Charles Alan Wright, Mary Kay Kane, LAW OF THE FEDERAL COURT 225 (2002).
294 1d. at 243.
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to withhold medical treatment despite an advance medical directive directing
otherwise. In that case, an argument could be made that an agency of the United
States was acting so as to violate the constitutional rights of that individual to direct
their own medical treatment. Or, if a state passed a law which had the effect of
requiring termination of medical treatment against the direction of an individual, this
may also be aviolation of constitutional rights.

There also appears to be no constitutional problem on the face of the bill
regarding the provision of “next friend” statusfor purposes of litigation. The practice
of allowing a“next friend” to bring such a suit is well-established,® and a person
with a significant enough relationship with the patient, such as a parent,?*® would
appear to be able to take advantage of its provisions despite issues of standing.?*’

A question does arise, however, whether this bill would have practical
application to situationswhere an individual isnot in agovernment facility and isnot
challenging astatelaw. Insuch acontext, the question arises asto what constitutional
rights are at issue. In general, actions by private individuals or entities are not of
constitutional significance; only actions by a government lead to the violation of
congtitutional rights.”® So, if a hospital or facility caring for an incapacitated
individual moved to terminate medical treatment of an individual patient, no
constitutional rights appear to be implicated.

Asnoted previously, a more complicated issue arises when a court has become
involved in such asituation, and has directed or authorized thewithdrawal of medical
treatment. In the case of Shelley v. Kraemer,*® the Supreme Court found that state
action could arise based on the contractual and property rights of aprivateindividual,
if the court, in the act of enforcing those rights, violated the Equal Protection Clause.
Specifically, the Court held that a state court could not enforce restrictive covenants
in deeds of residential property by which the owners would agree that the property
should not be used or occupied by any person except a Caucasian.

It isnot apparent, however, that a guardian automatically becomes a state actor,
since, where appropriate, a legal guardian is expected to stand in the place of the

2% Caroline Nasrallah Belk, Next Friend Standing and the War on Terror, 53 Duke L.J.
1747 (2004). “The doctrine of next friend standing permits persons unable to prosecute
their own actions to have third persons litigate in their stead. In U.S. courts, next friend
standing is authorized by common law and, in the context of habeas corpus proceedings, by
statute.”

2% The existence of arelationship generally creates a presumption of standing that may be
rebutted by other information. Although having a family relationship, or being hired or
appointed as counsel, may be strong evidence of the “ best interests’ prong, in practice most
courts are willing to look at other evidence. 1d. at 1775.

27 Next friend standing constitutes an exception to traditional standing rules, which
generally require that litigants bring suit only for their own injuries and prohibit suits on
behalf of third parties. Id. at 1750.

2% See Shelley v. Kragmer, 334 U.S. 1, 13 (1948).
24,
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patient, not in opposition to her. In Kraemer, the Court noted, “these are cases in
which the States have made available to such individuals the full coercive power of
government to deny to petitioners, on the grounds of race or color, the enjoyment of
property rights in premises which petitioners are willing and financially able to
acquire and which the grantors are willing to sell.”® Thus, it is not clear that the
doctrineof Shelleyv. Kraemer would be extended without ashowing that the guardian
was seeking the approval of the court to act against the interests of hisor her charge.

D. Congressional Subpoenas and Congressional Requests

OnMarch 17, 2005, Senator Mike Enzi (R-WY'), Chairman of the Senate Health,
Education, Labor and Pensions Committee sent a letter to Terri Schiavo and her
husband requesting their presence at a hearing before his Committee on Monday,
March 28. According to acommitteepressrel ease, the purpose of the hearing, “Health
Care Provided to Non-ambulatory Persons,” was to review health care policies and
practicesrelevant to the care of non-ambulatory persons such as Mrs. Schiavo. It was
further noted that federal criminal law protects witnesses called before official
congressional committee proceedings from anyone who may obstruct or impede a
witness' attendance or testimony. More specifically, thelaw protects awitnessfrom
anyone who — by threats, force, or by any threatening letter or communication —
influences, obstructs, or impedes an inquiry or investigation by Congress.

On March 18, the House Committee on Government Reform issued subpoenas
to Michael Schiavo, Victor Gambone, Stanton Tripodis, Annie Santamaria and
Theresa Schiavo. The subpoenas required the recipients to testify at a Committee
field hearing and to produce “all medical and other equipment that provides nutrition
and hydration to Theresa Schiavo — in its current and continuing state of operations
— and al data, information, and records relating to the functioning of such medical
and other equipment, subject only to such routine and necessary maintenance asis
necessary to ensure its continued proper functioning to provide such nutrition and
hydration to Theresa Schiavo.” The field hearing at which the subpoena recipients
were required to testify and produce the listed items was scheduled for March 25,
2005 at the Hospice of the Florida Suncoast, where Theresa Schiavo was located.

On March 18, the House Office of General Counsel filed amotion in the Circuit
Court for Pinellas County, Florida, Probate Division to modify the court’s order
directing Michael Schiavo to remove nutrition and hydration from Theresa Schiavo
on March 18,*" so that such removal would occur on March 29. This motion was
made in order to allow the recipients of the House subpoenas to comply with the
Committee subpoena, and to give the Committee the opportunity to fulfill its
investigative function at its field hearing on March 25. Although a brief stay was
issued, the presiding judge in this case denied the motion, and subsequently the
nutrition and feeding tubes were removed.

30 1d. at 19.

31 See Order, Schiavo v. Schindler at 3, Case No. 90-2908-GD-003 (Feb. 25,
2005)(“Ordered and Adjudged that absent a stay from the appellate court, the guardian,
Michael Schiavo, shall causetheremoval of nutrition and hydration from theward, Theresa
Schiavo, at 1:00 p.m. on Friday, March 18, 2005").
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