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Summary

The devastation wrought on the Gulf Region by Hurricane Katrina has triggered
amassiverelief effort by local, state, and federal government agencies, aswell asprivate
organizations and individuals. Much of the relief effort will be carried out by unpaid
volunteers, and some have questioned whether such volunteers — particularly medical
personnel, so-called “ volunteer health professionals’ (VHPs) — will be protected from
potential civil liability in carrying out their duties. This report sketches the various
federa and state liability protections available to VHPs responding to disasters
generally, with afocus on the protections applicable to the Hurricane Katrina response.

Introduction. Asvolunteerspour into theregion devastated by Hurricane Katrina,
some have raised questions as to the potentia civil liability of those volunteer health
professionals (VHPs) — individual licensed medical professionals who gratuitously
provide medical services — who respond to the Gulf Region’s clear need for medical
skills and services. The concern is that the specter of medical malpractice liability, in
particular, may give pause to these VHPs.

What followsisadiscussion of the patchwork of federal and state laws' that operate
to protect VHPs in certain situations — with a focus on the Gulf Region, which was
hardest hit by HurricaneKatrina. Whether aVHPisprotected from civil liability depends
on anumber of factors, including under whose control the VHP operates and whether or
not a state of emergency has been declared. The liability protections discussed in this
report generally shield volunteers from civil liability for negligent conduct, i.e., actions,
or failuresto act, that result ininjuriesor lossesto others. Criminal conduct — or willful,
intentional, or grossly negligent conduct — is not protected, unless otherwise noted.

! Various commentators have offered suggestions for creating an across-the board standard
governing VHPIliability in disaster situations. See, e.g., JamesJ. Hodge, Jr., Lance A. Gable, and
Stephanie H. Calves, Volunteer Health Professionals and Emergencies. Assessing and
Transforming the Legal Enviornment, 3 Biosecurity and Bioterrorism 216 (2005), available at
[ http://www.biosecurityjournal.com/BSBT 33.pdf].
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Sovereign Immunity. The federal and state governments generally enjoy
sovereignimmunity fromsuit.? Whilethefedera and state governmentshavewaived this
immunity with the passage of the Federal Tort Claims Act® and similar state tort claims
acts, these actsgenerally preclude suitsin tort against individual government employees.*
One of the easiest ways to shield VHPs from individual civil liability, therefore, is to
make them temporary non-paid employees of the federal government® or a state
government for liability purposes. As noted below, state governors generaly have the
authority — under their emergency powers— to make VHPs temporary state empl oyees.

Emergency Statutes and Powers. Every state has aregime for declaring a
state of emergency, and such a declaration can explicitly trigger liability protections or
allow thegovernor to do s0.° Mississippi’ semergency management statute, for example,
provides civil liability protection to state government employees and agents during a
declared emergency.” Alabama protects a much broader group of “emergency
management workers,” which includes al of those working for an entity responding to
Alabama’ s call for assistance during a declared emergency.®

Some states have — in addition to the general emergency procedures described
above — additiona regimes for so-called “public health emergencies’ (PHES). The
declaration of such anemergency triggersspecial protectionsfor medical personnel, often
includingliability protectionfor VHPs.® Florida sPHE statute, for example, extendsstate

2 Federal sovereign immunity traces to the English common law dictum that the sovereign can
donowrong. Statesovereignimmunity appearsto derivefrom the same source, and the Supreme
Court has held that the states did not lose this essential power upon ratification of the federal
Congtitution. See Alden v. Maine, 527 U.S. 706 (1999).

328U.S.C. 88 1346(b), 2671-2680. See CRSReport 95-717A, Federal Tort ClaimsAct: Current
Legislative and Judicial 1ssues, by Henry Cohen.

* See, e.g., Fla. Stat. Ann. § 381.00315.

> Under 42 U.S.C. § 300hh-11(d)(1), the Secretary of HHS may appoint volunteer health
professional sasintermittent personnel of the National Disaster Medical System (NDMS), which
providesmedical serviceswhen adisaster overwhelmsloca emergency services. In March 2003
NDM Swastransferred to the Department of Homeland Security. NDM Svolunteersbenefit from
the sameimmunity fromcivil liability asemployees of the Public Health Service. The Secretary
may al so accept the assistance of VHPs astemporary volunteersunder 42 U.S.C. §217b. These
volunteersmust enter into aformal agreement with the Public Heal th Serviceto provide specified
volunteer services without compensation. Under applicable regulations (see, e.g., 45 C.F.R. 8§
57.5) such volunteers may receive legal protections including protection from civil liability
claimsunder the Federal Tort Claims Act. See[https://volunteer.ccrf.hhs.gov]. See CRS Report
97-579, Making Private Entitiesand I ndividual slmmune FromTort Liability by Declaring Them
Federal Employees, by Henry Cohen.

® For a discussion of the federal government’s public health emergency procedures, see CRS
Report RL31719, An Overview of the U.S. Public Health System in the Context of Emergency
Preparedness, by Sarah A. Lister.

"Miss. Code Ann. § 33-15-21(a).
8 Ala. Code § 31-9-16.

° The terrorist attacks of September 11, 2001, and the subsequent anthrax scare, spurred some
(continued...)
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employee status to all volunteers who respond to a PHE declaration;™ as such, these
volunteers enjoy the liability protection that state employees enjoy by statute.™
Louisiana s PHE statute declares that, “during a state of public health emergency, any
health care providers shall not be civilly liable for causing the death of, or injury to, any
person or damage to any property except in the event of gross negligence or willful
misconduct.”*?

Even where emergency or public health emergency statutes do not explicitly grant
liability protections to VHPs, these statutes generally allow governors to impose such
protections where appropriate. For example, Louisiana Governor Kathleen Blanco,
pursuant to her public health emergency powers, issued an executive order temporarily
suspending all licensurerequirementsfor medical volunteers(solong asthey arelicensed
in other %ates) and declaring such volunteers to be state empl oyees shielded from civil
liability.

Volunteer Protection Acts and Good Samaritan Statutes. Nearly every
state has enacted some sort of VVolunteer Protection Act, the protections of which vary.
The federal Volunteer Protection Act (VPA),* passed in 1997, provides a baseline of
liability protection, in that the act preempts state standards that provide less protection
than the act. The VPA protects from liability government and non-profit volunteers
where: (1) the volunteers were acting within the scope of their responsibilities; (2) the
volunteers were licensed or certified, if licensure or certification was required; (3) the
harmwasnot theresult of willful action, grossly negligent behavior, etc.; and (4) theharm
was not caused by a volunteer’s operation of avehicle™ The VPA does not affect the
liability of the non-profit or governmental entity for the action of itsvolunteers, nor does

% (...continued)

states to draft legidation to facilitate rapid response to widespread health emergencies. At the
request of the Centers for Disease Control and Prevention, Georgetown Professor Lawrence
Gostin spearheaded the effort to draft the Model State Emergency Health Powers Act
(MSEHPA). Under the Model Act VHPs “shall not be held liable for any civil damages as a
result of medical care or treatment related to the response to the pubic health emergency.” For
an analysis of the MSEHPA, see Daniel S. Reich, Modernizing Public Responses to Public
Health Emergencies: Bioterrorism, Epidemics, and the Model Sate Emergency Health Powers
Act, 19 J. Contemp. Health L. & Pol’y 379 (2003).

0 Fla Stat. Ann. § 381.00315.
1114, at § 768.28(9)(a).
2 a Rev. Stat. Ann. § 29:771(c).

13 State of L ouisiana Executive Department, Executive Order No. KBB 2005-33 (September 12,
2005). It is noted that the licensure of medical professionalsis a state matter. There isnot a
national licensure system. Seethe discussion, supra, of ESAR-VHP which is being devel oped
to assist states in verifying the credentials of out-of-state VHPs.

14 P.L. 105-19 (codified, as amended, at 42 U.S.C. § 14501 et seq.). For background, see CRS
Report 97-490, Volunteer Protection Act of 1997, by Henry Cohen.

242 U.S.C. § 14503(a).
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it affect such an entity’ s ability to file any action against avolunteer.® H.R. 3736, which
passed the House of Representatives on September 14, 2005, would protect from liability
any “person or entity” that volunteers assistance for Katrina relief, unless the injury
complained of was caused by conduct that constituted a civil rights violation or was
willful, wanton, reckless, or criminal.

Asmentioned above, many states have enacted their own VPAS, which are not pre-
empted by federal law so long as they provide greater liability protections. Mississippi
provides broad civil liability protection to any volunteer who provides services or goods
to a nonprofit, unless the injury complained of was the result of (a) conduct that was
intentional, grossly negligent, etc.; or (b) the operation of a motor vehicle.”

A growing number of states have enacted additional VPAs specificaly geared
toward volunteer medical personnel.’* Oklahoma's Volunteer Medical Professional
Services Immunity Act,” for example, protects Oklahoma-licensed VHPs from civil
liability where, among other things, such VVHPsreceive no compensation and patientssign
consent forms. Mississippi similarly protects Mississippi-licensed medical personnel, as
well as other medical personnel who receive special volunteer licensesto practicein the
state.® Alabama also provides civil liability protectionsto VHPs — aslong as they are
licensed in any state— who gratuitously provide non-serious medical services as part of
an “established free medical clinic.”® Louisiana protects VHPs operating as part of
nonprofit medical clinics, with no reference to whether the VHPs must be licensed in
Louisiana.?

In addition to — or in place of — VPAS, every state has enacted its own “Good
Samaritan” statute, which protects from civil liability those who gratuitously provide
emergency assistance.”® Generally, Good Samaritan statutes|ower the applicablestandard
of care owed by the person providing assistance.* These statutes were first enacted to
protect the person who — although under no duty to help — provides emergency
assistance to another but failsto adhere to the otherwise applicabl e standard of care when
doing so. “Emergency” inthiscontext refersto medical emergencies, theclassic example
being aperson trapped in acar that isteetering onthe edge of abridge. Asitisasituation
like this one that Good Samaritan statutes were enacted to address, their protections are

18 |d. at § 14503(b) - (C).
1 Miss. Code Ann. § 95-9-1(3).

18 See Paul A. Hattis, Overcoming Barriersto Physician Volunteerism: Summary of State Laws
Providing Reduced Mal practice Liability Exposurefor Clinician Volunteers, 2004 U. l11. L. Rev.
167 (2004).

¥|d. at § 32.

2 Miss. Code Ann. § 73-25-38.

2 |d. at § 6-5-663.

2 |La Rev. Stat. § 9:2799.5.

2 See, e.g., Wash. Rev. Code § 4.24.300.

# See Stewart R. Reuter, Physicians As Good Samaritans, 20 J. Legal Med. 157 (1999).
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often limited in someway — for example, to care provided at the scene of an accident —
and sometimes exclude physicians from the statute' s coverage atogether.

Some Good Samaritan statutes, however, provide very broad civil liability
protections. The Illinois statute, for example, provides such protection to physicians
licensed in any American state or territory who provide emergency care, so long as the
resulting harm was not the result of willful or wanton conduct.? Again, however, the
term “emergency” is used in the medical context, and courts are | eft to determine on a
case-by-case basis what constitutes an emergency that triggers the act’ s protections.®

Louisiana's Good Samaritan statute provides liability protection to medical
personnel licensed in Louisiana who provide medical services “at the scene of an
emergency.” Medical personnel licensed to practicein another state do not enjoy such
protection under Louisiana’ s Good Samaritan statute, although they cannot be prosecuted
for practicing without a license when they offer gratuitous assistance in an emergency
situation.®? Alabama’ s Good Samaritan statute protects from all civil liability medical
personnel who gratuitously and in good faith provide emergency care * at the scene of an
accident, casualty, or disaster” (emphasis added).” Mississippi’s law protects “duly
licensed” medical personnel who, using reasonable care and in good faith, provide
gratuitous emergency medical services or transport.®

Mutual Assistance Compacts. Several states have entered into agreements
under which they agree to provide assistance to each other in the face of certain disasters
(e.g., forest fires). The most far-reaching agreement — and the one most relevant to
Hurricane Katrina relief — is the Emergency Management Assistance Compact
(EMAC).** Approved by Congress in 1996, EMAC represents an attempt by the
signatories — who now include 49 states and the District of Columbia— to remove the
legal obstaclesthat can impede the flow of aid from sister statesin times of emergency.*

Under Article VI of EMAC, when officers or employees of one state render aid to
another, they are treated as agents of the requesting state for tort and immunity purposes.
Neither the officers or employees of the state providing assistance, nor that state itself,

745 11l. Comp. Stat 49/25.

% See Rivera v. Arana, 322 I1l. App. 3d 641, 651 (2001).
27| a Rev. Stat. Ann. § 37:1731(A).

8 |d. at § 37:1371(B).

2 Ala Code § 6-5-332(3).

% Miss. Code Ann. § 73-25-37(a).

3 For background on EMA C, see CRSReport RS21227, The Emer gency Management Assi stance
Compact (EMAC): An Overview, by Keith Bea.

¥ PL.104-321. Only Hawaii has not ratified EMAC.

¥ EMAC isintended to encourage mutual assistance in “any emergency or disaster that is duly
declared by the governor of the affected state(s),” including “natural disaster, technological
hazard, man-madedisaster, civil emergency aspectsof resourcesshortages, community disorders,
or enemy attack.” EMAC, Articlel.
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wouldfaceliability for actsor omissionsingood faithwhilerenderingaid. WhileEMAC
clearly offers liability protections of which VHPs could avail themselves, these
protections may be limited in that they appear to apply only to state officers and
employees. Of course, home states can enter into agreementswith VHPs extending state-
employee status — and, consequently, EMAC’ sliability protections — to the VHPs.

Closely related to theissue of liability protection for VHPsin emergency situations
is the necessity of verifying that VHPs are properly licensed as medical professionals.
Under EMAC, a state requesting assistance agrees to recognize the medical licenses of
health care workers from other states providing assistance.** However, reciprocity isnot
automatically extended to VHPs who do not provide services pursuant to an EMAC
request for assistance. Unless authorities can verify an individual’ s claims, they may be
reluctant to accept theindividual’ s professional services, particularly where VHPs arrive
“spontaneously.” The Health Resources and Services Administration (HRSA) in HHS
has noted:

The experiences of New York City hospitals in the aftermath of the World Trade
Center destruction wereinstructive about theissues confronting the use of health care
professional volunteersin an emergency or masscasualty event. Accordingto reports,
hospital administrators involved in responding to the World Trade Center tragedy
reported that they were unable to use medical volunteers when they were unable to
verify the volunteer's basic identity, licensing, credentials (training, skills, and
competencies), and employment. In effect, this precious, needed health workforce
surge capacity could not be used.®

Following the terrorist attacks in 2001, Congress authorized creation of the
Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-
VHP)* in order to develop a national database of currently licensed medical
professionals which could be accessed by state authorities, thus giving emergency
managers and others the ability to quickly identify and use VHPs during emergencies.
The ESAR-VHP program, which isbased in HRSA, assists state and local authorities by
developing standards for a national database. By providing funding and technical
assistance for state-based registration systems, the program will, when complete, link to
the national database.*’

% EMAC, Atticle V.
% See HRSA, ESAR-VHP Background, at [http://www.hrsa.gov/bioterrorism/esarvhp/].

%  Section 107 of P.L. 107-188 (42 U.S.C. § 247d-7b), the Public Health Security and
Bioterrorism Preparedness and Response Act of 2002.

3 Thissystemisstill inthe early stages of development and so was not fully operational for use
during the Hurricane Katrinaemergency. For further information on implementation of ESAR-
VHP see HRSA's 2005 draft report on legal and regulatory issues at
[http://www.hrsa.gov/bioterrorism/esarvhp/legalissues.htm].



