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Summary

The Individuals with Disabilities Education Improvement Act of 2004, P.L. 108-
446 makes several changes to the previous law regarding children with disabilitiesin
private schools. Generally, children with disabilitiesenrolled by their parentsin private
schoolsareto be provided special education and rel ated servicesto the extent consistent
with the number and location of such children in the school district served by a LEA
pursuant to several requirements. These requirementsinclude new provisionsrelating
to direct services to parentally placed private school children with disabilities, the
calculation of the proportionate amount of funds, and arequirement for record keeping.
The new law a so adds compliance procedures. For ageneral discussion of the changes
made by P.L. 108-446 see CRS Report RL32716, Individuals with Disabilities
Education Act (IDEA): Analysis of Changes Made by P.L. 108-446, by Richard N.
Apling and Nancy Lee Jones. This report will be updated as necessary.

Background

The Individuals with Disabilities Education Act (IDEA) isagrants and civil rights
statute which providesfederal funding to the statesto help provide education for children
with disabilities. If a state receives funds under IDEA, it must make available a free,
appropriate public education (FAPE) for all childrenwith disabilitiesin the state.* Under
the law prior to the enactment of P.L. 105-17 in 1997, states were required to set forth
policiesand proceduresto ensurethat provision wasmadefor the participation of children
with disabilities who are enrolled in private schools by their parents consistent with the

1 20U.S.C. 81412(a)(1)(A). Inaddition to the requirements of IDEA, schools must also comply
with section 504 of the Rehabilitation Act of 1973, 29 U.S.C. §794, and the Americans with
DisabilitiesAct,42U.S.C. 8812101 et seq., whereapplicable. Thesestatutesessentially prohibit
discrimination against an otherwise qualified individua with a disability.

Congressional Research Service < The Library of Congress



CRS-2

number and location of these children. These requirements were further detailed in
regul ations which required that local education agencies (LEAS) provide private school
students an opportunity for equitable participation in program benefits and that these
benefits had to be “ comparable in quality, scope, and opportunity for participation to the
program benefits’ provided to students in the public schools.? The vagueness of the
statute and the * equitabl e participation” standard led to differences among the states and
localities and to differences among the courts. Prior to P.L. 105-17, the courts of appeals
that had considered these issues had sharply divergent views. Some courts gave local
authorities broad discretion to decide whether to provide services for children with
disabilitiesin private schoolswhich generally resulted in fewer servicesto such children®
while others attempted to equalize the costs for public and private school children.* The
Supreme Court had granted certiorari in several of these cases but when Congress
rewrote the law in 1997, the Court vacated and remanded these cases.

The IDEA Amendments of 1997 rejected the “ equitable participation” standard and
provided that to the extent consistent with the number and location of children with
disabilities in the state who were enrolled in private schools by their parents, provision
was made for the participation of these children in provisions assisted by Part B by
providing them with special education and related services.® The amounts expended for
these services by an LEA were to be equal to a proportionate amount of federal funds
made available to the local educational agency under Part B of IDEA. These services
could be provided to children with disabilities on the premises of private schools,
including parochial, elementary and secondary schools.® There was also a requirement
that the statutory provisionsrelatingto“child find,” identifying children with disabilities,
are applicable to children enrolled in private schools, including parochial schools.’

More changes to these provisions were made by the 2004 reauthorization. The
Senate report observed that “the intent of these changes isto clarify the responsibilities
of LEAS to ensure that services to these children are provided in a fair and equitable
manner.”® In addition, the Senate report stated that “many of the changes reflect current
policy enumerated either in existing IDEA regulationsor theNo Child Left Behind Act.”®
The House report noted that “the bill makes a number of changes to clarify the
responsibilities of local educational agenciesto children with disabilitieswho are placed
by their parentsin private schools. The Committee feelsthat these areimportant changes

2 Former 34 C.F.R. 88 76.651-76.662.

® Seee.g., Goodall v. Safford County Public School Board, 930 F.2d 363 (4" Cir. 1991), cert.
denied, 502 U.S. 864 (1991); K.R. v. Anderson, 81 F.3d 673 (7" Cir. 1996), vac. 521 U.S. 1114
(1997), 125 F.3d 1017 (7™ Cir. 1997), cert. denied, 523 U.S. 1046 (1998).

4 See e.g., Russman v. Sobol, 85 F.3d 1050 (2d Cir. 1996), vac. 521 U.S. 1114 (1997), on
remand, 150 F.3d 219 (2d Cir. 1998).

® P.L.105-17, 8612(a)(10)(A). Part B containsthe state formulagrant program, the requirement
for afree appropriate public education and due process protectionsfor children with disabilities.

5 Id.

7 P.L.105-17. §612(a)(10)(A)(ii).

¢ SRept. 108-185, 108" Cong. 1% Sess. 15 (2003).
° Id.
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that will resolve a number of issues that have been the subject of an increasing amount
of contention in the last few years.”*°

Private School Placement under P.L. 108-446

Types of Private School Placements. A childwith adisability may be placed
inaprivate school by the LEA or State Educational Agency (SEA) asameansof fulfilling
the FAPE requirement for the child. In thissituation the cost is paid for by the LEA. A
child with a disability may also be unilaterally placed in a private school by his or her
parents. Inthissituation, the cost of the private school placement isnot paid by the LEA
unless a hearing officer or a court makes certain findings. However, IDEA doesrequire
some servicesfor childrenin private schools, even if they are unilaterally placed there by
their parents. The 2004 reauthorizationincludesseveral changestothe provisionsrelating
to children who are placed in private school by their parents. The provisions relating to
children placed in private schools by public agencies were not changed.

Children with Disabilities Placed in Private Schools by their Parents.
Generaly, children with disabilities enrolled by their parentsin private schools areto be
provided special education and related services to the extent consistent with the number
and location of such children in the school district served by a LEA pursuant to several
requirements(8612(a)(10)(A)(i)). Inadditiontothisgenera LEA responsibility, thereare
also five specific requirements regarding parentally placed children.

LEA Responsibility. The general provision discussed above was changed from
previous law by the addition of the requirement that the children be located in the school
district served by the LEA. The Senate report described this change as protecting “LEAS
from having to work with private schools|ocated in multiplejurisdictions when students
attend private schools across district lines.”**  Although the intent was to protect LEAs
from working with private schoolsin multiple jurisdictions, this provision has generated
considerable controversy. One of theissuesraised concernsthe datathe statesand LEAS
areto useto calculate the proportionate amount of federal funds. For example, if achild
residesin Virginiabut isin aprivate school in Maryland, how are the states’ fundsto be
calculated? The Department of Education (ED) recognized this problem and issued a
memorandum allowing states and LEAS for the 2005-2006 school year to use the “best
available data” rather than requiring new child counts.*?

ED has issued proposed regulations for P.L. 108-446 and severa groups have
commented on issues associated with which LEA hasresponsibility for parentally placed
private school children.** For example, the Council for Exceptional Children (CEC) has
requested that the regulations “ provide clarification on who is responsible for the costs
of providing servicesto parentally placed ‘ non-resident’ studentswith disabilities, paying
for the evaluation of parentally placed ‘ non-resident’ students, and the provision of Part

10 H Rept. 108-77, 108" Cong., 1% Sess. 94 (2003).
11 S Rept. 108-185, 108" Cong., 1% Sess. 15-16 (2003).

12 OSEP05-09, “ Obligationsof Statesand |ocal educational agenciesto parentally-placed private
school children with disabilities” (June 27, 2005).

12 70 Fed. Reg. 35782 (June 21, 2005).
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B federal funding for parentally placed ‘non-resident’ students.”** In addition, the state
of Washington hasasked for clarification onthe provision’ sapplicability to private school
students who are enrolled part-time in public school programs but attend private schools
in another LEAS jurisdiction.”® Potential conflicts with state laws have also been
identified. Massachusetts has noted that its state law provides for a higher level of
servicesthan federal law and assignsresponsibility to the district where the student lives,
not the district where the private school is located.®® As a result, the Massachusetts
Department of Education has noted that “implementing the federal change in locus of
responsibility while continuing to provide private school students with the individual
entitlement under state law would likely impose asignificant and unanticipated financial
burden on school districts in which non-resident students attend private schools.”*’

Specific Requirements for Parentally Placed Children. There are five
requirements regarding children parentally placed in private schools. Thefirst isthat the
fundsexpended by the LEA, including direct servicesto parentally placed private school
children, shall be equal to a proportionate amount of federal funds made available under
part B of IDEA. The 2004 reauthorization added the phraseregarding direct services. The
Senate report stated that “it isthe committee' sintent that school districts place a greater
emphasis on services provided directly to such children — like specifically designed
instructional activitiesand related services— rather than devoting fundssolely to indirect
services such as professional development for private school personnel.”®

Second, anew provision relating to the calculation of the proportionate amount is
added. Incalculating thisamount, theLEA, after timely and meaningful consultationwith
representatives of private schools, shall conduct a thorough and complete child find
process to determine the number of children with disabilities who are parentally placed
in private schools.

Third, the new law keepsthe previousrequirement that the servicesmay be provided
to children on the premises of private, including religiousschools, to the extent consistent
with law. P.L. 108-446 added the term “religious’ while deleting the term “parochial .”

Fourth, a specific provision regarding supplementing funds, not supplanting them,
is added. State and local funds may supplement but not supplant the proportionate
amount of federal funds required to be expended.

Fifth, each LEA must maintain records and provide to the SEA the number of
children evaluated, the number of children determined to have disabilities, and the
number of children served under the private school provisions. The House report stated

14 http://www.cec.sped.org/]
3 [ http://www.k12.wa.us/Special Ed/pubdocs/wac/federal/IDEA_04 rule_comments.pdf]

1 9M.G.L.A. ch. 71B 83. For adetailed discussion of thisissue see “ Administrative Advisory
SPED 2006-3: IDEA-2004 and Private School Students (September 13, 2005)
[ http://www.doe.mass.edu/sped/advisories/06_3.html]

1« Administrative Advisory SPED 2006-3: IDEA-2004 and Private School Students (September
13, 2005) [http://www.doe.mass.edu/sped/advisories/06_3.html]

8 1d.
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that “ such requirement ensuresthat thesefundsare serving their intended purpose.”*® The
general requirement regarding child find is essentially the same as previous law. The
requirement for finding children with disabilities is the same as that delineated in
8612(a)(3) for children who are not parentaly placed in private schools, including
religious schools. As was done in the previous section, the former use of the term
“parochial” isreplaced by theterm “religious’ inthe new law. New provisionsare added
concerning equitabl e participation, activities, cost and the completion period. Childfind
isto be designed to ensure the equitable participation of parentally placed private school
children with disabilities and their accurate count. The cost of child find activities may
not be considered in meeting the LEA’s proportional spending obligation. Finaly, the
childfind for parentally placed private school children with disabilitiesisto be completed
in a time period comparable to that for students attending public schools.
(8612(a)(10)(A)(i1))

Consultation Between the Local Educational Agency and Private
School Officials. P.L. 108-446 adds requirements concerning LEA consultation with
private school officials and representatives of the parents of parentally placed private
school children with disabilities. This consultation isto include

¢ thechild find process and how parentally placed private school children
with disabilities can participate equitably;

¢ thedetermination of the proportionate amount of federal funds available
to serve parentaly placed private school children with disabilities,
including how that amount was cal cul ated;

¢ the consultation process among the LEA, private school officials and
representatives of parents of parentally placed private school children
with disabilities, including how the process will operate;

e how, where, and by whom special education and related serviceswill be
provided for parentally placed private school children with disabilities,
including adiscussion of the types of services, including direct services
and alternate service delivery mechanisms, how the services will be
apportioned if there are insufficient funds to serve all children and how
and when these decisions will be made; and

e how the LEA shall provide a written explanation to private school
officias of the reasons why the LEA chose not to provide servicesif the
LEA and private school officials disagree. (8612(a)(10)(A)(iii))

The Senate report described the consultation procedure as similar to that in the No Child
Left Behind Act and “ therefore, the committee doesnot believeincluding these provisions
places an undue burden on LEAS."%

The new law requires a written affirmation of the consultation signed by the
representatives of the participating private schools. If the private school representatives

¥ H.Rept. 108-77, 108" Cong. 1% Sess. 94 (2003). See also S.Rept. 108-185, 108" Cong., 1%
Sess. 15-16 (2003) which states that this requirement was “to help to ensure that these funds are
serving their intended purpose.”

% S Rept. 108-185, 108" Cong., 1% Sess. 15 (2003).
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do not sign within areasonable period of time, the LEA shall forward the documentation
to the SEA. (8612(a)(10)(A)(iv))

Compliance proceduresalso are added by P.L. 108-446. Generally, aprivate school
official has the right to submit a complaint to the SEA alleging that the LEA did not
engage in meaningful and timely consultation or did not give due consideration to the
views of the private school official. If aprivate school official submits a complaint, he
or she must provide the basis of the noncompliance to the SEA, and the LEA must
forward the appropriate documentation. If the private school official is dissatisfied with
the SEA’ sdetermination, he or she may submit acomplaint to the Secretary of Education,
and the SEA shall forward the appropriate documentation to the Secretary.
(8612(8)(10)(A)(V))

Equitable Services. The 2004 reauthorization contains a specific subsection
regarding the provision of equitable services. Services areto be provided by employees
of a public agency or through contract by the public agency. In addition, the services
provided areto be*“ secular, neutral, and nonideological.” (8612(a)(10)(A)(vi)) The new
law further statesthat thefundsthat are availableto serve pupilsattending private school s
shall be controlled and administered by a public agency. (8612(a)(10)(A)(vii))

Reimbursement for Private School Placement. As noted above, when a
child with adisability is unilaterally placed in a private school by hisor her parents, the
cost of the private school placement isnot paid by the LEA unless a hearing officer or a
court makes certain findings. Asin previous law, this reimbursement may be reduced or
denied if the child's parents did not give certain notice. (8612(a)(10)(C)(iii)) Both the
1997 and 2004 reauthori zations contain an exception to thislimitation, but thisexception
is changed somewhat in the new law. Under the new law, the cost of reimbursement is
not to be reduced or denied for the failure to provide notice if:

¢ the school prevented the parent from providing such notice;
¢ the parents had not received notice of the notice requirement; or
e compliance would likely result in physical harm to the child.

Previous law had included a provision requiring that reimbursement not be reduced or
denied if aparent isilliterate and had included “ serious emotional harm.”

P.L. 108-446 also contains a provision allowing, at the discretion of a court or
hearing officer, the reimbursement not to be reduced or denied if:

e theparentisilliterate or cannot write in English; or
e compliance with the notice requirement would likely result in serious
emotional harm to the child. (8612(a)(10)(C)(iv))



