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Summary

In 2002, the Federal Communi cations Commission (FCC) issued aDeclaratory
Ruling and Notice of Proposed Rulemaking regarding the provision of Internet
services over cable connectionsto addressthe legal status of such services under the
Communications Act of 1934, as amended. In the Declaratory Ruling, the
Commission determined that “cable modem service, as it is currently offered, is
properly classified asaninterstateinformation service, not asacableservice, and that
there is no separate offering of telecommunications service.” By classifying cable
modem service as an information service and not atelecommunications service or a
hybrid information and tel ecommunications service, the Commission precluded the
mandatory application of the requirementsimposed on common carriersunder Title
Il of the Communications Act, thus allowing the provision of such services to
develop with relatively few regulatory requirements.

There were numerous challenges to the FCC'’ s classification of cable modem
service as an information service, which were consolidated, and by judicial lottery
assigned to the Ninth Circuit for review. The Ninth Circuit, applying its own
interpretation of the act, vacated the FCC'’s ruling regarding the classification of
cable modem service as an information service. On appeal, the Supreme Court
overturned the Ninth Circuit’ s decision, finding that the FCC'’ sinterpretation of the
act was"reasonable” inlight of the statute’ sambiguity. The Court’ sdecisionrevives
the FCC's classification of cable modem service as an “information service” and
refocusesattention on several important issuesregarding theregulation of broadband
services that Congress is likely to consider in its reexamination of the
Telecommunications Act of 1996.

Thisreport provides an overview of the regulatory actions leading up to and an
analysis of the Supreme Court’ sdecision in National Cable & Telecommunications
Association v. Brand X Internet Services. It also provides a discussion of the
possible legal and economic implications of the Court’ sdecision. The report will be
updated as events warrant.
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Defining Cable Broadband Internet Access
Service: Background and Analysis of the
Supreme Court’s Brand X Decision

Background

FCC’s Regulatory Authority under the Communications Act

Title | of the Communications Act states that the act “appliesto all interstate
and foreign communications by wire or radio,”* and the legislative history of the act
indicates that the FCC has “regulatory power over all forms of electrica
communication,” even those not explicitly mentioned in the act.? Title | confers
upon the Commission the authority to promul gate regulations “reasonably ancillary
to the effective performance of the Commission’ s various responsibilities’ outlined
elsewherein the act.?

In contrast to Title I, Title Il of the Communications Act, imposes certain
specific requirements on common carriersin their provision of telecommunications
services. Generally, Title Il requires common carriers to provide service “upon
reasonabl e request therefor,” and at a “just and reasonable” rate.* Under Title Il,
common carriers are also required to provide services without “unjust or
unreasonable discrimination in charges, practices, classifications, regulations,
facilities, or services.”® In addition, the act requires certain carriers to provide
potential competitorswith accessto their network.® Entities regulated under Titlell
may also be subject to additional requirements governing universal service support,
the provision of disability access, public safety, consumer protection, and law
enforcement access.

147 U.S.C. 152(a).

2S. Rep. No. 73-781, at 1 (1934). See also United States v. Southwestern Cable Co., 392
U.S. 157 (1968).

3 Southwestern Cable at 178.
447 U.S.C. 201.
547 U.S.C. 202.

47 U.S.C. 251(a) (establishing general duties of common carriers) and 251(c)(2) and (3)
(relating to duties of incumbent local exchange carriers). See also 47 U.S.C. 201(a)
(requiring nondiscriminatory access).
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FCC'’s Declaratory Ruling and Rulemaking

In 2002, the Federal Communi cations Commissionissued aDeclaratory Ruling
and Notice of Proposed Rulemaking regarding the provision of Internet servicesover
cable connections to address the legal status of such services under the
Communications Act of 1934, as amended.” In the Declaratory Ruling, the
Commission determined that “cable modem service, as it is currently offered, is
properly classified asaninterstateinformation service, not asacabl e service, and that
there is no separate offering of telecommunications service.”® By classifying cable
modem service as an information service and not a telecommunications service or a
composite service that combines an information service and a telecommunications
service, the Commission precluded the mandatory application of the requirements
imposed on common carriers under Title 1l of the Communications Act, thus
allowing the provision of such services to develop with relatively few regulatory
requirements.

Inmaking the determination that cable modem servicesareinformation services
and not telecommunications services, the Commission first looked to the relevant
statutory definitions of each as established by the Telecommunications Act of 1996.°
In enacting the Telecommunications Act of 1996, Congress codified a definitional
distinction between “telecommunications’ (and “telecommunications service”’) and
“information service.” “Telecommunications’ is defined under the act as the
“transmission, between or among points, specified by the user, of information of the
user’ s choosing, without change in the form or content of the information as sent or
received.”™ “Information service”, on the other hand, is defined asthe “offering of
acapability for generating, acquiring, storing, transforming, processing, retrieving,
utilizing or making availableinformation viatelecommunications.” ** Notingthat the
statutory definitions are based on the functions that are made available with the
service rather than the facilities used to provide the service, the Commission then
examined the functions that cable modem service makes availableto its end users.™

Citing its determination in an earlier proceeding that Internet access servicein
general should be classified asan information service, the Commission found that
since cable modem serviceis*“an offering of Internet access service,” it must also be

" In the Matter of Inquiry Concerning High-Speed Access to the Internet Over Cable and
Other Facilities; Internet Over Cable Declaratory Ruling; Appropriate Regulatory
Treatment for Broadband Accessto the Internet Over Cable Facilities, 17 FCC Rcd 4798
(March 15, 2002).

817 FCC Rcd 4798, 4799.
917 FCC Rcd at 4820.

1047 U.S.C. 153(43). “ Telecommunicationsservice” isthe* offering of telecommunications
for a fee directly to the public, or to such classes of users as to be effectively available
directly to the public, regardiess of the facilities used.” 47 U.S.C. § 153(46).

11 47 U.S.C. 153(20)(emphasis added).
12 17 FCC Red at 4821,
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an information service.* The Commission stated that “cable modem service is a
single, integrated servicethat enablesthe subscriber to utilize Internet access service
through a cable provider’s facilities and to realize the benefits of a comprehensive
service offering.”** The Commission rejected the notion that cable modem service
included an “ offering of telecommuni cations serviceto asubscriber,” conceding that
while the service was provided “via telecommunications,” the telecommunications
component wasnot “ separablefrom the data-processing capabilitiesof theservice.” *°

Ninth Circuit’s Decision

The Ninth Circuit determined that the question before it was whether its prior
interpretation of the TelecommunicationsAct controlled review of theCommission’s
decision regarding the classification of cable modem service.’® Threeyearsprior, in
AT&T v. City of Portland, a three judge panel of the Ninth Circuit determined that
cable modem service was not a cable service, but was both an information and a
telecommunications service.” Inthe Brand X case, the court held that it was bound
to follow its own precedent regarding the classification of cable modem service
rather than apply the two-part test set forth by the Supreme Court in Chevron U.SA,,
Inc. v. Natural Resources Defense Council, Inc. for reviewing an agency’s
interpretation of a statuteit is charged with administering.® Thus, the court in the
Brand X case vacated the part of the Commission’ s Declaratory Ruling regarding the
classification of cable modem service as an information service.™

Supreme Court’s Decision

The Court began its decision with the conclusion that Chevron’s framework
should be used to eval uate the Commission’ sinterpretation of the statute and that the
Ninth Circuit should have also applied Chevron, rather than following its own
construction of the statute in the Portland case.®® In Chevron, the Court held that
“ambiguitiesin statutes within an agency’ sjurisdiction to administer are delegations

B1dat 4822. Seealso Inthe Matter of Federal-Sate Joint Board on Universal Service, 13
FCC Rcd 11501 (April 10, 1998).

d.
2 1d. at 4823.

16 Brand X Internet Services v. Federal Communications Commission, 345 F.3d 1120 (9"
Cir. 2003).

17 216 F.3d 871 (9" Cir. 2000).

18 345 F.3d 1120, 1132. See discussion of Supreme Court’s decision in Brand X infra
regarding thetwo-part test establishedin Chevron U.SA,, Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837 (1984).

¥d.
2 g9lip Op. at 8.
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of authority to the agency to fill the statutory gap in a reasonable fashion.”?* If the
Court determinesthat the statute is ambiguous and the agency’ sinterpretation of the
statute is reasonable, “Chevron requires a federal court to accept the agency’s
construction of the statute, even if the agency’ s reading differs from what the court
believesisthe best statutory interpretation.” %

The Ninth Circuit’s decision not to apply Chevron in favor of the “conflicting
construction of the[ Communications] Act it had adopted in Portland” was based on
an “incorrect” assumption.”® According to the Supreme Court, the Ninth Circuit
incorrectly assumed that its construction “overrode the Commission’ s regardl ess of
whether Portland had held the statute to be unambiguous.”* However, the Supreme
Court noted that “[a] court’ sprior judicial construction of astatute trumps an agency
construction otherwise entitled to Chevron deference only if the prior court decision
holds that its construction follows from the unambiguous terms of the statute and
thus leaves no room for agency discretion.”®

After determining that the Ninth Circuit erred in applying its own construction
of the act, the Court moved to its Chevron analysis.”® Asto the statute’ s ambiguity,
the Court first looked to the definitions of “telecommunications service” and
“telecommunications’ in the Telecommunications Act of 1996. The Court
determined that while * cable companies in the broadband Internet service business
‘offefr]’ consumersan information servicein theform of Internet accessand they do
so ‘viatelecommunications,’” it does not “inexorably follow as a matter of ordinary
language that they also ‘offe[r]’ consumers the high-speed data transmission
(telecommunications) that is an input used to provide this service.”® Restating the
principle established in Chevron, the Court stated that “ where astatute’ s plain terms
admit of two or more reasonable ordinary usages, the Commission’s choice of one
of themisentitled to deference,” and concluded that the use of theterm “offer” inthe
definition of “telecommunicationsservice” wasambiguousin such away asto admit
two or more reasonable ordinary usages.?

21 1d, citing Chevron, 467 U.S. at 865-866.
22 |d, citing Chevron at 843-844.

% glip Op. at 10.

2.

.

% glip Op. at 14.

2 9lip Op. at 16. Seen.10, supra.

%2 glip Op. at 17.

2 glip Op. at 17-18. With respect to the ambiguity of the term “offer,” the Court went on
to say:
Because the term “offer” can sometimes refer to a single, finished product and
sometimesto the*“individual componentsinapackagebeingoffered” (depending
on whether the components “still possess sufficient identity to be described as
separate objects’), the statute fails unambiguously to classify the
telecommuni cations component of cable modem service as a distinct offering.
(continued...)
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After determining that the statute wasambiguousasto the classification of cable
modem service, the Court then applied the second step of the Chevron anaysis to
determine whether the Commission’ sinterpretation was*“ areasonable policy choice
for the Commission to make.”® The respondents in the case argued that the
Commission’s construction was unreasonable because “it alows any
communications provider to ‘evade’ common-carrier regulation [under Title 11] by
the expedient of bundling information service with telecommunications.”** The
Court regjected thisargument, stating that it did not “ believe that these resultsfollow
from the construction the Commission adopted.”** The Court went on to articul ate
its interpretation of the Commission’s construction:

Aswe understand the Declaratory Ruling, the Commission did not say that any
telecommunications servicethat ispriced or bundled with aninformation service
is automatically unregulated under Title Il. The Commission said that a
telecommunications input used to provide an information service that is not
“separable from the data-processing capabilities of the service” and is instead
“part and parcel of [the information service] and isintegral to [the information
service' s| other capabilities” is not a telecommunications offering.*

The Court aso reected the respondent’s argument that cable modem service
provided ssmply the ability to transmit information. In so doing, the Court noted that
the Internet access provided by the cable modem service allowed consumersto have
access to DNS service (allowing them to reach third-party websites), the World
Wide Web, electronic mail, remote terminal access, and file transfer capabilities,
which effectively providesthe* capability for . . . acquiring, storing . . . retrievingand
utilizing.. . . information” inherent in the definition of aninformation service.* The
Court therefore concluded that the Commission’s construction was reasonable.®

TheCourt a sorejected respondent MCl, Inc.’ sargument that the Commission’s
treatment of cable modem serviceisinconsistent with itstreatment of DSL service,
andistherefore* an arbitrary and capriciousdeviation from agency policy inviolation
of the Administrative Procedures Act.*®* The Court concluded that the Commission
provided a“reasoned explanation for treating cable modem service differently from

29 (_..continued)
Thisleavesfederal telecommunicationspolicy inthistechnical and complex area
to be set by the Commission, not by warring analogies. Slip Op. at 20.

% glip Op. a 25, citing 467 U.S. at 845.

3d.

% gip Op. at 26.

% Qlip Op. at 26, citing Declaratory Ruling, supra note 7.
% Slip Op. at 28, quoting 47 U.S.C. 153(20).

% Sip Op. at 29.

% Slip Op. at 20. See’5U.S.C. 706(2)(A).
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DSL service,” and that “the Commission is free within the limits of reasoned
interpretation to change course if it adequately justifies the change.” %

Legal Implications

The Court’s reversal of the Ninth Circuit’s decision effectively revives the
Commission’s Declaratory Ruling classifying cable modem service as an
information service. As such, cable operators providing broadband internet access
are currently not subject to the myriad of regulatory requirements mandated under
titlell of theact. Most notably, providersof cable modem servicesare not obligated
to provide unaffiliated internet service providersaccessto their broadband platforms.
In addition, providers of cable modem services remain free, at this point, from
provisions governing discrimination in the provision of services; universal service
support; assistance to law enforcement in the interception of communications made
over the network; network accessibility to individuals with disabilities; and the
protection of subscriber information.

Moreover, the Commission’s classification of cable modem service as an
information service appearsto limit the scope of state and local regulatory authority
over such services. Regulatory requirements and feesimposed on cable operatorsby
localities pursuant to the franchising authority conferred under title VI of the act are
apparently applicable only to the provision of “cable services.”® Classification of
cable modem serviceasan “information service” appearsto preclude theimposition
of such requirements on cable operators' broadband internet offerings.*

The question remains however, whether the FCC can and will impose certain
regulatory requirements on the provision of cable modem service pursuant to its
authority under title | of the act. In Brand X, the Court expressly acknowledged the
existence of such authority and the possibility that the Commission might “impose
special regulatory duties on facilities-based I1SP's under its Title | ancillary
jurisdiction.” The FCC is currently examining whether and which of such duties
should be imposed as part of two proceedings pending before it.*°

1d.

¥ Seee.g. 47 U.S.C. §542 (limiting application of franchisefeesto apercentage of revenue
derived from the provision of “cable services.”).

%9 See47U.S.C. §544(b)(prohibitinglocal franchising authority, initsrequest for franchises
and franchise renewal proposals, from establishing requirements for “video programming
or other information services.”).

“0 See 17 FCC Rcd at 4839-4840; see also Matter of Appropriate Framework for
Broadband Access to the Internet over Wireline Facilities, 17 FCC Rcd 3019 (Notice of
Proposed Rulemaking examining, in part, the Universal Service obligations of broadband
providers). For more information on broadband internet access and legislative and
regulatory activities related thereto, see CRS Issue Brief 1B10045, Broadband Internet
Access: Background and Issues, by Angele A. Gilroy and Lennard G. Kruger.



CRS-7

Implications for Competition Policy

Since the Brand X decision upheld the FCC'’s classification of cable modem
service as an information service, subject to relatively few regul atory requirements,
it did not changethe status quo. It did, however, spur follow-on FCC activity on the
classification of DSL service and also affected the debate about modifying the
Communications Act.

At thetime of the Brand X decision, the FCC aready had tentatively concluded
that DSL-based Internet access service is an information service® But while
awaiting that Court decision, the FCC continued to treat DSL service as having a
telecommuni cations service component and therefore subject to the access and other
requirementsin Titlell of theact. On August 5, 2005, the FCC adopted an order that
granted DSL Internet access providers the same regulatory classification and
treatment as cable modem Internet access providers.*

But there continues to be a policy debate about the best regulatory framework
for fostering investment and innovation in both the physical broadband network and
in the applications (services) that ride over that network. The physical network
providers (local exchange carriers and cable system operators) argue that they will
be discouraged from undertaking costly and risky broadband network build-outsand

1 Appropriate Framework for Broadband Accessto the Internet over Wireline Facilities,
Universal Service Obligations of Broadband Providers, Notice of Proposed Rulemaking,
17 FCC Rcd 3028 and 3030.

“2 |n the Matters of Appropriate Framework for Broadband Access to the Internet over
Wireline Facilities; Universal Service Obligations of Broadband Providers;, Review of
Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services;
Computer 11l Further Remand Proceedings. Bell Operating Company Provision of
Enhanced Services; 1998 Biennial Regulatory Review — Review of Computer 111 and ONA
Safeguards and Requirements; Conditional Petition of the Verizon Telephone Companies
for Forbearance Under 47 U.S.C. § 160(c) with Regard to Broadband Services Provided
Via Fiber to the Remises; Petition of the Verizon Telephone Companies for Declaratory
Ruling or, Alternatively, for Interim Waiver with Regard to Broadband Services Provided
ViaFiber tothe Premises; Consumer Protectioninthe Broadband Era, CC Docket Nos. 02-
33, 01-337, 95-20, and 98-10, and WC Docket Nos. 04-242 and 05-271, Report and Order
and Notice of Proposed Rulemaking, adopted August 5, 2005 and released September 23,
2005. In order not to disrupt markets, the FCC created a one-year transition period during
which independent | SPswould continueto be ableto obtain DSL transmission servicefrom
incumbent local exchange carriers and also a 270 day transition period (which could be
extended) during which the DSL revenues would continue to be treated as interstate
telecommunications service revenues for the purposes of funding universal service. The
FCC aso stated that it retained ancillary authority to regulate DSL service and adopted a
Further Notice of Proposed Rulemaking to determinewhether it should construct consumer
protectionrulesfor broadband services. Inaddition, the Commission adopted anon-binding
policy statement consisting of four principles: consumers are entitled to access the lawful
Internet content of their choice; consumers are entitled to run applications and services of
their choice, subject to the needsof law enforcement; consumersareentitled to connect their
choice of lega devices that do not harm the network; and, consumers are entitled to
competition among network providers, application and service providers, and content
providers.
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upgrades if their networks are subject to open access and/or non-discrimination
requirements that might limit their ability to exploit vertical integration efficiencies
or to maximize the return on (or even fully recoup) their investments. On the other
hand, theindependent applicationsprovidersarguethat in order for them to best meet
theneedsof end-usersand offer innovative servicesin competition with thevertically
integrated network providers — and, in some cases, services not offered at al by
network providers— they must have the same unfettered open accessto the physical
networks that the network providers enjoy or, at the least, be protected by non-
discrimination rules. Similarly, many end-users argue that their broadband network
providers should not be allowed to restrict their usage of the broadband network as
long as they do not in any way compromise the integrity of the network.

There are four general approaches to the regulation of broadband network
providersvis-a-visindependent applications providers: structural regulation, suchas
open access, ex ante non-discrimination rules, ex-post adjudication of abuses of
market position, asthey arise, on acase-by-case basis; and non-mandatory principles
as the basis for self regulation.® Open access generally refers to a structural
requirement that would prevent a broadband network provider from bundling
broadband service with Internet access from its own in-house ISP. The basic
principle behind anetwork non-discrimination regimeisto give userstheright to use
non-harmful attachments or applications, and give innovators the corresponding
freedom to supply them — so long astheintegrity of the network isnot affected. Ex
post adjudication of abuses of market position would place the burden of proof on
acomplainant that any restrictionsimposed by a broadband provider on accessto its
network is harmful to consumers. Non-mandatory principles, such as the Four
Internet Freedoms articulated by former-FCC chairman Michael Powell,* would
leave access relationships entirely to the market place, on the assumption that it is
platform providers’ own self interest to minimizerestrictions. Some observershave
suggested that the appropriate level of regulation on broadband network providers
may depend upon whether a viable third broadband platform option — most likely
wirel ess— becomesavailabl etoindependent applications providersand end-users.”

“  For a more detailed discussion of these options, see CRS Report RL33034,
Telecommunications Act: Competition, Innovation, and Reform, by Charles B. Goldfarb.

“ These are Freedom to Access Content, Freedom to Use Applications, Freedomto Attach
Personal Devices, and Freedom to Obtain Service Plan Information. See Remarks of
Michael K. Powell, Chairman, Federal Communications Commission, at the Silicon
Flatirons Symposium on “ The Digital Broadband Migration: Toward a Regul atory Regime
for the Internet Age,” University of Colorado School of Law, February 8, 2004.

> See, e.g., Christine Vestal, “Wireless Is Key to Post-Brand X Broadband Competition,
FCC Staffers Say,” Communications Daily, June 30, 2005, at pp. 2-4; Dinesh Kumar,
“Utilities Set to Benefit from Brand X Ruling, BPL Officials Say,” Communications Daily,
June 30, 2005, at pp. 5-6.



