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Cuba: Issues for the 109" Congress

Summary

Cubaunder Fidel Castro remainsahard-linecommunist statewith apoor record
on human rights — arecord that has worsened since 2003. Since the early 1960s,
U.S. policy toward Cuba has consisted largely of isolating the island nation through
comprehensive economic sanctions. Another component of U.S. policy consists of
support measuresfor the Cuban peopl e, including private humanitarian donationsand
U.S.-sponsored radio and tel evision broadcasting to Cuba. The Bush Administration
has further tightened restrictions on travel, on sending private humanitarian
assistanceto Cuba, and on the payment processfor U.S. agricultural exportsto Cuba.
While there appears to be broad agreement on the overall objective of U.S. policy
toward Cuba— to help bring democracy and respect for human rights to the island
— there are severa schools of thought on how to achieve that objective. Some
advocate maximum pressure on the Cuban government until reforms are enacted;
others argue for lifting some U.S. sanctions that they believe are hurting the Cuban
people. Still others call for a swift normalization of U.S.-Cuban relations.

In the second session of the 109" Congress, attention likely will continue to
focus on Cuba s human rights situation and on Cuba sanctions. To datein the 109"
Congress, legidativeinitiativeshaveincluded four human rightsresolutions: House-
passed H.Con.Res. 81, H.Res. 193, and H.Res. 388; Senate-passed S.Res. 140; and
H.Con.Res. 165, which aso expresses support for the embargo. In addition, P.L.
109-102 (H.R. 3057) funds democracy projects for Cubain FY 2006; House-passed
H.R. 2601 would authorize $5 millionfor U.S. government schol arship and exchange
programs; a pending amendment (S, Amdt. 319) to S. 600 would authorize $15
million in democracy and human rights projects.

With regard to Cuba sanctions, the House- and Senate-passed versions of H.R.
3058, the FY 2006 Transportation appropriations bill, had identical provisions that
would have prohibited funds from being used to implement tightened restrictionson
financing for U.S. agricultural exportsto Cuba, but the provisionswere not included
in the conference report (H.Rept. 109-307). Other initiatives include: H.Con.Res.
206 (temporary suspension of some sanctionsafter Hurricane Dennis); H.R. 208 and
H.R. 579 (overal Cubasanctions); S. 894 and H.R. 1814, (travel) H.R. 2617 (family
visits); H.R. 3064 ( educational travel); H.R. 1339 and S. 634 (cash in advance for
U.S. agricultural sales); and H.R. 719 and S. 328 (facilitation of agricultural sales).
In addition, H.R. 719 and S. 328, aswell asH.R. 3372 and S. 1604, would repeal a
provision of law preventing paymentsfrom Cuban or foreign national sfor trademark
registration related to confiscated assets in Cuba. In contrast, H.R. 1689 and S. 691
would amend the law regarding Cuban trademarks so that it applies to all parties
regardless of nationality. Other legidative initiative have provisionsrelated to Cuba
broadcasting (P.L. 109-108, S. 600, and H.R. 2601); anti-drug cooperation (H.R.
3057); and U.S. fugitivesin Cuba (H.R. 2601, H.R. 332).

For additional information, see CRS Report RL31139, Cuba: U.S. Restrictions
on Travel and Remittances, CRS Issue Brief 1B10061, Exempting Food and
AgricultureProductsfromU.S Economic Sanctions: Statusand I mplementation; and
CRS Report RS22228, Cuba after Fidel Castro: Issues for U.S. Policy.
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Cuba: Issues for the 109™ Congress

Major Developments

On January 20, 2006, the Treasury Department’s Office of Foreign Assets
Control (OFAC) issued alicenseto Mgor League Baseball alowing a Cuban team
to participatein the World Baseball Classic tournament inthe United States. Inmid-
December 2005, OFAC had denied a license for Cuba’'s participation, reportedly
because the Cuban government could have benefitted financially, but the license
ultimately approved in 2006 assures that any proceeds earned by the Cuban team
would go to the victims of Hurricane Katrina.

On January 18, 2006, Cuban American activist Ramén Sanchez ended a12-day
hunger strike after the White House promised talks with Cuban American leaders
about U.S. migration policy toward Cuba.

On January 9, 2006, the U.S. Coast Guard repatriated 15 Cuban migrants that
had landed on a piling of an old bridge in the Florida Keys that does not connect to
land. The case, now being challenged in federal court on behalf of the returned
Cubans, prompted some Members to call for a review of the “wet foot/dry foot”
policy regarding Cuban migrants.

On January 6, 2006, U.S. federal agents arrested a Florida International
University professor and his wife, Carlos and Elsa Alvarez, for operating as covert
agentsfor Cubafor decades. They pled not guilty at an arraignment in Miami federal
court on January 17.

On December 19, 2005, Secretary of State Ricereconvened the Commissionfor
Assistance to a Free Cubato help identify additional measuresto hasten democracy
in Cuba and to develop an inter-agency strategic plan that will assist a Cuban-led
transition. A report isto be prepared for the President by May 2006.

On November 18, 2005, the conferencereport (H.Rept. 109-307) to the FY 2006
Transportation-Treasury appropriationsmeasure, H.R. 3058, dropped aprovisionthat
had been in the House- and Senate-passed versions of the bill that would have
prohibited funds from being used to implement tightened restrictions on “ payment
of cash in advance” for U.S. agricultural exports to Cuba. The White House had
threatened to veto the measureif it contained the Cuba provision.

Press reports on November 16, 2005, maintained that the CIA had concluded
recently that Fidel Castro had Parkinson’s disease, but Castro subsequently refuted
the assessment, maintaining that he feels better than ever. (“Castro has Parkinson’s
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Disease, CIA hasconcluded,” Miami Herald, November 16, 2005; “ Indignant Castro
claimsto feel ‘better than ever,”” Miami Herald, November 18, 2005)

Political Conditions

Although Cuba has undertaken some limited economic reformsin recent years,
politically the country remainsahard-linecommunist state. Fidel Castro, who turned
79 on August 13, 2005, hasruled since the 1959 Cuban Revolution, which ousted the
corrupt government of Fulgencio Batista. Castro soon laid the foundations for an
authoritarian regime by consolidating power and forcing moderates out of the
government. In April 1961, Castro stated that the Cuban Revolution was socialist,
and in December 1961, he proclaimed himself to beaMarxist-Leninist. From 1959
until 1976, Castro ruled by decree.

A Constitution was enacted in 1976 setting forth the Communist Party as the
leading force in the state and in society (with power centered in a Political Bureau
headed by Fidel Castro). The Constitution also outlined national, provincial, and
local governmental structures. Executive power isvested in aCouncil of Ministers,
headed by Fidel Castro as President of the Council. Legislative authority is vested
inaNational Assembly of People's Power, currently with 609 members, that meets
twice annually for brief periods. When the Assembly is not in session, a Council of
State acts on its behalf. As President of the Council of State, Castro also is head of
state and head of government. While Assembly members were directly elected for
the first time in February 1993, only a single slate of candidates was offered. In
October 1997, the Cuban Communist Party held its 5™ Congress (the prior one was
heldin 1991) in which the party reaffirmed itscommitment to asingle party state and
reelected Fidel and Rall Castro as the party’s first and second secretaries. Direct
elections for the National Assembly were again held in January 1998 and January
2003, but voters again were not offered a choice of candidates.

In response to the challenge posed by the Varela Project, a human rights
initiative that called for changes to the Constitution (see below), the Cuban
government orchestrated a national referendum in late June 2002, signed by 8.1
million people, that declared that Cuba s socialist system could not be changed.
Subsequently the National Assembly on June 26, 2002, approved amendmentsto the
Constitution stating that “ socialism and the revolutionary political and social system
in the Constitution ... are irrevocable; and Cuba will never again return to
capitalism.”*

Outlook

Although many observersbelievethat theeventual demiseof Cuba scommunist
government isinevitable, there is considerable disagreement over when or how this
may occur. Some point to Castro’s age and predict that the regime will collapse
when Castro is not at the helm. Other observers maintain that Fidel Castro may
remain in power for years, and that Cuba has a plan for the succession of hisbrother

1“Specia Session of the National Assembly, A Transcendent Yes,” Granma Inter national,
June 30, 2002, p. 1.
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Rall. They point to Cuba's strong security apparatus and the extraordinary system
of controlsthat prevents dissidents from gaining popular support.

Fidel’s brother Radl, as First Vice President of the Council of State, is the
officially designated successor, and would become head of state and head of
government with Fidel’s departure. Radl — who turned 74 in June 2005 — also
serves as First Vice President of the Council of Ministers, as Minister of the
Revolutionary Armed Forces (FAR), and as second secretary of the Communist
Party.

Thereare severa potential scenariosfor Cuba sfuturewhen Fidel Castro either
diesin office or departsthe political scene because of age or declining heath. These
fit into three broad categories: the continuation of a communist government; a
military government; or a democratic transition or fully democratic government.
According to most observers, the most likely scenario, at least in the short term, is
asuccessor communist government led by Radl Castro. Thisistrue for avariety of
reasons, but especialy because of Rall’s designation by Fidel as successor in the
party and his position as leader of the FAR, which has been in control of the
government’s security apparatus since 1989. The scenario of a military-led
government is viewed by some observers as a possibility only if a successor
communist government failsbecause of divisivenessor political instability. For many
observers, theleast likely scenario upon Fidel’ sdeath or departureisademocratic or
demoacratic transition government. With astrong totalitarian security apparatus, the
Castro government has successfully impeded the devel opment of independent civil
society, with only asmall and tightly regulated private sector, no independent |abor
movement, and no unified political opposition. (For further information, see CRS
Report RS22228, Cuba after Fidel Castro: Issues for U.S Policy, by Mark P.
Sullivan.)

Human Rights

Overview. Cuba has a poor record on human rights, with the government
sharply restricting freedoms of expression, association, assembly, movement, and
other basicrights. It has cracked down on dissent, arrested human rights activistsand
independent journalists, and staged demonstrations against critics. Although some
anticipated arelaxation of the government’ soppressivetacticsin the aftermath of the
Pope' s January 1998 visit, government attacks against human rights activists and
other dissidents have continued sincethat time, with asevere crackdown on activists
in 2003.

The 2004 State Department human rights report asserted that Cuba’ s human
rights record remained poor, with the government committing numerous serious
abuses, including the imprisonment of human rights activists and other political
dissidents; the abuse of detaineesand prisoners; denial of freedoms of speech, press,
assembly, and association; and targeted “acts of repudiation” against those who
disagreed with the government. The report noted that “the Interior Ministry
Department of State Security investigated and actively suppressed political
opposition and dissent” and “ maintained a pervasive system of surveillance through
undercover agents, informers, rapid response brigades (RRBs), and neighborhood-
based Committees for the Defense of the Revolution (CDRs).” Security forces and
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prison officials reportedly beat and abused prisoners and other detainees, and prison
conditions remained harsh and life threatening.

In 2004, the Cuban government released, for health reasons, 14 of the “group
of 75" political dissidentsimprisoned in March 2003, while 61 remain in prison. At
the sametimethat the government rel eased some political prisoners, it has continued
its harassment of democracy and human rights activists, including the arrest of 22
dissidentsduring theyear on such chargesasdisrespect for authority, public disorder,
disobedience, and resisting arrest.

Asnoted inthe State Department report, human rightsgroupsin Cubaestimated
the number of political prisonersat approximately 300in 2004, compared to the 2003
estimate of between 300-400. In January 2006, the Cuban Commission on Human
Rightsand National Reconciliation reported that therewere 333 documented political
prisonersin Cuba, up from 306 in June 2005.?

In 2005, although the government allowed some opposition gatherings to take
place, most notably the May 20-21 meetings of the Assembly to Promote Civil
Society, it continued to suppress other dissent through harassment, threats,
intimidation, and detention. According to Amnesty International, more than 50
Cubans were detained for their rolein organizing or participating in demonstrations
on July 13 and 22, 2005. In early August, three of those arrested in July — René
Gomez Manzano, Oscar Mario Gonzalez, and Julio César Lépez — were informed
that they would be tried on charges of working to undermine the government.

On October 26, 2005, a Cuban human rights group known as the Ladies in
White (Damas de Blanco) received the Sakharov Prizefor Freedom of Thought from
the European Parliament. The group, formed after Cuba s March 2003 crackdown,
consists of wives, mothers, and sisters of dissidents who conduct peaceful protests
calling for the unconditional release of political prisoners.

Severe Crackdown in 2003. In March 2003, the Cuban government began
a massive crackdown on independent journalists and librarians, leaders of
independent labor unions and opposition parties, and other democracy activists,
including those supporting the Varela Project. Human rights activist Elizardo
Sanchez, head of the Cuban Commission for Human Rights and National
Reconciliation, called the crackdown “the most intense wave of repression in the
history of Cuba.”®* Some 75 activists were arrested, subjected to summary trials and
prosecutions, and sentenced to prison terms ranging from 6 to 28 years. Foreign
journalists and diplomats were excluded from the trials. Among the activists were
27 independent journalists, including Rall Rivero and Oscar Espinosa Chepe,
sentenced to 20 years, and Omar Rodriguez Saludes, sentenced to 27 years. Other
sentenced democracy activists included economist Marta Beatriz Rogue (who had
been imprisoned from July 1997 until May 2000), who received 20 years, Hector
Palacios, aleader of the Varela Project, who received 25 years; and Luis Enrique

2“More arein prison for ‘political reasons’ in Cuba,” Miami Herald, Jan. 12, 2006.

® Nancy San Martin, “Cuba: Dissidents Were Eroding Sociaist System,” Miami Herald,
April 10, 2003.
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Ferrer Garciaof the Christian Liberation Movement, who received 28 years. Another
prominent political prisoner, Oscar EliasBiscet, (who had been arrested in December
2002 after three years in prison) was also tried in April 2003 and sentenced to 25
yearsin prison.

In afurther deterioration of the human rights situation, the Cuban government
executed three men on April 11, 2003, who had hijacked a ferry in Havana in an
attempt to reach the United States. The men were executed by firing squads after
summary trial sthat were held behind closed doors; four other ferry hijackersreceived
life sentences while another received 30 years in prison.

Analysts see a variety of potentia reasons for the 2003 crackdown on
democracy activists. The Cuban government assertsthat the crackdownwasjustified
because the defendants were supported by the U.S. government and that U.S.
diplomats in Cuba, most notably the head of the U.S. Interests Section in Havana,
James Cason, often met with the dissidents. Some analysts believe that the
crackdown was a clear message by the Cuban government that it will not tolerate the
U.S. government’s active and open support for the opposition movement. Other
analysts emphasize that the crackdown was an effort by Castro to strengthen the
regime’ spolitical control inlight of afaltering economy and dim economic prospects
ahead. Accordingtothisview, anincreasingly assertive opposition movement could
become a national security threat to the Castro regime in the tough economic times
ahead. Along these lines, some analysts see the crackdown as away for the regime
to clear away any potential oppositionin order to ensure that the eventual succession
of Rall Castro to power will be smooth.

Some observersmaintain that the Cuban government’ swillingnesstojeopardize
the possibility of eased U.S. trade and travel restrictions as an indication that it
currently viewsthedissident movement asaserioussecurity threat. Others, however,
believe that the Cuban government judged that there would not be any movement to
ease the embargo under the Bush Administration under any circumstances, and felt
that it had little to lose in cracking down on the opposition movement. Finaly, a
view often heard when Castro takes harsh action that jeopardizes animprovement in
relations with the United States is that Castro actualy is opposed to any further
opening to the United States because it could threaten his regime's control.
According to this view, the crackdown against the opposition blocks any potential
easing of U.S. policy.

Release of Several Prisoners in 2004. In 2004, the Cuban government
released 14 of the 75 arrested in March 2003, and 4 other political prisoners, for
health reasons. In the first half of the year, seven prisoners were released for health
reasons, including noted economist and democracy activist Marta Beatriz Roque,
who was released in April. From late November until early December 2004, the
Cuban government released seven prisoners. Oscar Espinosa Chepe, Margarito
Broche, and Marcelo Lopez on November 29; Rall Rivero, and Oswado Alfonso
Valdes on November 30; Edel José Garcia on December 2; and Jorge Olivero
Castillo on December 6. Many observers maintain that the releases were aimed at
improving Cuba srelationswith Europe. The prisonerswere only rel eased on parole
(licencia extrapenal) so that they could be incarcerated again at any time. Human
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rights groups like Human Rights Watch and Amnesty International have expressed
concerns that the prisoners were not released unconditionally.

Varela Project and the National Dialogue. Named for the 19" century
priest, Felix Varela, who advocated independence from Spain and the abolition of
davery, theVarelaProject has coll ected thousands of signatures supporting anational
plebiscite for political reform in accordance with a provison of the Cuban
Consgtitution. The referendum, if granted, would call for respect for human rights,
an amnesty for political prisoners, private enterprise, and changes to the country’s
electoral law that would result in free and fair elections. Theinitiative is organized
by Oswal do Paya, who headsthe Christian Liberation Movement, and it issupported
by other notable Cuban human rights activists.

OnMay 10, 2002, organizers of the VVarelaProject submitted 11,020 signatures
to the National Assembly calling for anational referendum. Thiswas more than the
10,000 required under Article 88 of the Cuban Constitution. Former President
Jmmy Carter noted the significance of the Varela Project in his May 14, 2002
address in Havana that was broadcast in Cuba. Carter noted that “when Cubans
exercise this freedom to change laws peacefully by a direct vote, the world will see
that Cubans, and not foreigners, will decide the future of this country.”*

In response to the Varela Project, the Cuban government orchestrated its own
referendum in late June 2002 that ultimately led to the National Assembly amending
the Constitution to declare Cuba s socialist system irrevocable.

The Varela Project has persevered despite the 2003 human rights crackdown,
whichincluded the arrest of 21 project activists. On October 3, 2003, Oswaldo Paya
delivered more than 14,000 signatures to Cuba's National Assembly, again
reguesting a referendum on democratic reforms.

Since December 2003, Paya has been involved in another project known asthe
National Dialogue with the objective of getting Cubans involved in the process of
discussing and preparing for ademocratic transition. According to Pay, thousands
of Cuban have met in dialogue groupsto discuss aworking document covering such
themes as economic change, political and institutional change, social issues, public
health and the environment, public order and the armed forces, media, science and
culture, reconciliation and reuniting with the exile community. The next step will
be the drafting of a transition program document to be presented to Cubans for
discussion and to help prepare for afuture transition.”

Assembly to Promote Civil Society. Led by three prominent Cuban
human rights activists — Marta Beatriz Rogue, Rene Gomez Manzano, and Felix
Bone— the Assembly to Promote Civil Society held two days of meetingsin Havana
on May 20-21, 2005, with some 200 participants. The date was significant because
May 20is Cuba’ sindependence day. Many observers had expected the government

““Text of immy Carter’ s Speech, Broadcast Liveto Cuban People,” Associated Press, May
15, 2002.

®> Oswaldo Pay4, “Dissidents’ Goal: A National Dialogue,” Miami Herald, August 9, 2005.
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to prevent or disrupt the proceedings. The Cuban government did prevent some
Cubans and foreigners from attending the conference, but overall the meeting was
dubbed by its organizers as the largest gathering of Cuban dissidents since the 1959
Cubanrevolution.® TheAssembly issued aten-point resol ution laying out an agenda
for political and economic change in Cuba.” Among its provisions, the resolution
called for the release of all political prisoners, demanded respect for human rights,
demanded the abolition of the death penalty, and endorsed a1997 dissident document
entitled the “Homeland Belongs to Us All” on political and economic rights.®

United Nations Commission on Human Rights (UNCHR). Since1991,
the UNCHR has adopted resolutions every year, with the exception of 1998,
expressing concern about Cuba’ s poor human rights situation and calling for Cuba
to cooperate with the Commission regarding its investigation of the human rights
situation. In April 2004, the UNCHR resol ution— approved by avote of 22-21, with
10 abstentions — had stronger language rebuking Cubathan in 2003. It noted that
the Commission “deplores the events which occurred last year in Cuba involving
verdictsagainst certain political dissidentsandjournalists.” Sponsored by Honduras,
the resol ution again urged Cuba to cooperate with the personal representative of the
U.N. High Commissioner for Human Rights. In addition to the United States, the
countries voting in favor of the resolution included most European nations on the
Commission aswell as several Asian and Latin America nations.

For the 2005 session, the UNCHR approved aresolution on April 14, 2005, on
Cuba’ s human rights situation by a vote of 21 tol7, with 15 abstentions, that was
supported by European nationsand several Latin American nations. Theresolution,
which was much weaker than that approved in 2004, simply invited the personal
representative of the High Commissioner for Refugeesto report on the current status
of Cuba’s human rights situation.

Legislative Initiatives. In the 109" Congress, four resolutions have been
approved regarding Cuba’ s human rights situation.

H.Con.Res. 81 (Menendez), passed by the House on April 27, 2005, expresses
the sense of Congress regarding the two-year anniversary of the human rights
crackdown in Cuba. The resolution demanded that Cuba release all political
prisoners; legalize al political parties, labor unions, and press; and hold freeand fair
elections. It further callsfor al UN membersto vote against Cuba s membership on
the UNCHR.

Two resolutions— H.Res. 193 (Diaz-Baart, Mario), approved by the House on
May 10, 2005, and S.Res. 140 (Martinez), approved by the Senate on May 17 —
express support of the organizers and participants of the May 20, 2005, meeting in

® Nancy San Martin, “‘ A Triumph’ in Cubaas Dissidents Gather,” Miami Herald, May 21,
2005.

"Thefull text of theresolution isavailablein Spanish from Cubanet: [http://www.cubanet.
org/ref/dis/052305.htm]

8 See the full text of “The Homeland Belongs to Us All” at  [http://www.cubanet.org/
CNews/y97/jul97/homdoc.htm].
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Havana of the Assembly to Promote Civil Society. The resolutions also urge the
international community to support the Assembly and itsmissionto bring democracy
to Cuba.

Another resolution, H.Res. 388 (Diaz-Balart, Lincoln), approved by the House
on September 29, 2005, expresses the sense of the House regarding the Cuban
government’ s crackdown against dissidentsin July 2005. The measure also callson
the European Union to reexamine its current policy toward the Cuban regime and
cals on the U.S. Permanent Representative to the United Nations and other
international organizationsto work with member countries of the UNCHR to ensure
astrong resolution on Cuba at the 62™ session of the UNCHR in 2006.

In terms of oversight, two subcommittees of the House International Relations
Committee (Western Hemisphere and Africa, Globa Human Rights, and
International Organizations) held aMarch 3, 2005, hearing on the second anniversary
of Cuba’'s human rights crackdown, featuring testimony by the State Department,
human rights organizations, and political dissidentsin Cuba.

In addition to resolutions on, and oversight of, Cuba’ s human rights situation,
Congress funds democracy and human rights projects for Cuba in annual Foreign
Operations and Commerce, Justice, and State appropriations measures. For more
details, see U.S Funding to Support Democracy and Human Rights, below.

Economic Conditions®

With the cutoff of assistance from the former Soviet Union, Cuba experienced
severe economic deterioration from 1989-1993, with estimates of economic decline
ranging from 35-50%, but there has been considerable improvement since 1994.
From 1994-2000, economic growth averaged 3.7% annually, with ahigh of 7.8%in
1996. In 2001 and 2002, economic growth slowed in the aftermath of the effects of
HurricaneMichelleand the September 11, 2001, terrorist attacksin the United States.
Theterrorist attacks severely affected Cuba’ s tourist industry, with reports of some
hotels closing and restaurants being empty. Hurricane Michelle damaged some
45,000 homes and severely hurt the agricultural sector. Economic growth in 2004
measured 4%, and was affected negatively by a drought in eastern Cuba, the worst
in 40 years, that severely damaged agricultural crops. Hurricanes Charley and Ivan
also caused significant damage and flooding in western Cuba.’

For 2005, economic growth was estimated to be 5.5%, despite the widespread
damage caused by Hurricane Dennis that struck in July and Hurricane Wilma that
struck in October. Hurricane Denniskilled 16 people and resulted in $1.4 billionin
damages to housing, infrastructure, and agriculture. The storm damaged some

° For an overview of the Cuban economy, see CRS Report RL30837, Cuba: An Economic
Primer, by lan F. Fergusson.

10“Cuba Country Report,” Economist Intelligence Unit (EIU) Country Reports, December
2005.
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120,000 homes as well as Cuba’ s national power grid causing significant electrical
outages. Hurricane Wilma caused significant flooding in Havana, with more than
$700 million in damage according to the Cuban government.*  Prior to the
hurricanes, aseveredrought in eastern Cubahad damaged the agricultural sector. On
the positive side, economic growth also benefitted from the growth of the tourism,
nickel, and oil sectors. Cubaisalso benefitting from apreferential oil agreement with
Venezuela, which provides Cuba with 90,000 barrels of oil a day. Promises of
substantial Chinese investment could further boost Cuba’s nickel production.*

Cuba has expressed pride for the nation’s accomplishments in health and
education. The World Bank estimates that in 2004, the adult literacy rate was 97%
and life expectancy was 77 years. The under-5 years of age mortality rate was 9 per
1,000, the lowest rate in Latin America and comparable to the rate of the United
States.

When Cuba's economic slide began in 1989, the government showed little
willingness to adopt any significant market-oriented economic reforms, butin 1993,
faced with unprecedented economic decline, Cubabegan to change policy direction.
Beginning in 1993, Cubanswere allowed to own and use U.S. dollars and to shop at
dollar-only shopspreviously limited to touristsand diplomats. Self-employment was
authorized in more than 100 occupationsin 1993, most in the service sector, and by
1996 that figure had grown to more than 150 occupations. Other Cuban economic
reforms included breaking up large state farms into smaller, more autonomous,
agricultural cooperatives (Basic Units of Cooperative Production, UBPCs) in 1993;
opening agricultural markets in September 1994 where farmers could sell part of
their produce on the open market; opening artisan markets in October 1994 for the
sale of handicrafts; allowing private food catering, including home restaurants
(paladares) in June 1995 (in effect legalizing activities that were already taking
place); approving anew foreign investment law in September 1995 that allowsfully
owned investments by foreignersin all sectors of the economy with the exception of
defense, health, and education; and authori zing the establishment of free trade zones
with tariff reductions typical of such zones in June 1996. In May 1997, the
government enacted legislation to reform the banking system and established anew
Central Bank (BCC) to operate as an autonomous and independent entity.

Despitethese measures, the quality of lifefor many Cubansremainsdifficult —
characterized by low wages, high prices for many basic goods, shortages of
medicines, and power outages — and the government has backtracked on some of
its reform efforts. Regulations and new taxes have made it extremely difficult for
many of the nation’s self-employed. Some home restaurants have been forced to
close because of theregulations. Someforeigninvestorsin Cubahave also begunto
complain that the government has backed out of deal s or forced them out of business.
In April 2004, the Cuban government limited the use of dollars by state companies
for any servicesor products not considered part of their corebusiness. Some analysts

1 Frances Robles, “ Cuba: Wilma Losses to Top $704 M,” Miami Herald, Nov. 29, 2005.

12 “Cuba Country Report,” Economist Intelligence Unit (EIU) Country Reports, July 2005;
“Hurricane Dennis. Storm Causes $1.4 billion in Damages, Wrecks Agriculture,”
CubaNews, August 2005.
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viewed the measure as an effort to turn back the clock on economic reform
measures.™

On October 25, 2004, Fidel Castro announcedthat U.S. dollarsno longer would
be used in entities that currently accept dollars (such as stores, restaurants, and
hotels). Instead, Cubans would need to exchange their dollars for “convertible
pesos,” with a10% surchargefor theexchange. Cubanscould exchangetheir dollars
or deposit them in banks with the surcharge until November 14. Dollar bank
accountswill still be allowed, but Cubanswill not be ableto deposit new dollarsinto
the accounts. Beginning on April 9, 2005, convertible pesos were no longer on par
with the U.S. dollar, but instead were linked to a basket of foreign currencies. This
reduced thevalue of dollar remittances sent to Cubaand providesmorehard currency
to the Cuban government.*

U.S. Policy Toward Cuba

Inthe early 1960s, U.S.-Cuban rel ations deteriorated sharply when Fidel Castro
began to build a repressive communist dictatorship and moved his country toward
closerelationswith the Soviet Union. The often tense and hostile nature of theU.S.-
Cubanrelationshipisillustrated by such eventsand actionsas: U.S. covert operations
to overthrow the Castro government culminating in theill-fated April 1961 Bay of
Pigsinvasion; the October 1962 missile crisisin which the United States confronted
the Soviet Union over itsattempt to place offensive nuclear missilesin Cuba; Cuban
support for guerrillainsurgenciesand military support for revol utionary governments
in Africaand the Western Hemisphere; the 1980 exodus of around 125,000 Cubans
to the United States in the so-called Mariel boatlift; the 1994 exodus of more than
30,000 Cubanswho wereinterdicted and housed at U.S. facilitiesin Guantanamo and
Panama; and the February 1996 shootdown by Cuban fighter jetsof two U.S. civilian
planes operated by the Cuban American group, Brothers to the Rescue, which
resulted in the death of four U.S. crew members.

Sincetheearly 1960s, U.S. policy toward Cubahasconsisted largely of isolating
theisland nation through comprehensive economic sanctions. These sanctionswere
made stronger with the Cuban Democracy Act (CDA) of 1992 (P.L.102-484, Title
XVI1) and with the Cuban Liberty and Democratic Solidarity Act of 1996 (P.L.
104-114), often referred to asthe Helms/Burton legislation. The CDA prohibitsU.S.
subsidiaries from engaging in trade with Cuba and prohibits entry into the United
States for any vessel to load or unload freight if it has engaged in trade with Cuba
within the last 180 days. The Helms/Burton legidation, enacted in the aftermath of
Cuba’s shooting down of two U.S. civilian planes in February 1996, combines a
variety of measures to increase pressure on Cuba and provides for a plan to assist
Cuba once it begins the transition to democracy. Among the law’s sanctions is a

3L arry Luxner, “New Decree Limits Dollar Transactions as Cuba Tightens Controls Once
Again,” CubaNews, April 2004.

1 Larry Luxner, “Cuba s‘ Convertible Peso’ No Longer Linkedto U.S. Dollar,” CubaNews,
April 2005, p. 3.
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provision in Title Il that holds any person or government that traffics in U.S.
property confiscated by the Cuban government liable for monetary damagesin U.S.
federal court. Acting under provisions of the law, however, both President Clinton
and President Bush have suspended the implementation of Title Il at six-month
intervals.

Another component of U.S. policy, aso-called second track, consistsof support
measures for the Cuban people. ThisincludesU.S. private humanitarian donations,
medical exportsto Cubaunder the terms of the Cuban Democracy Act of 1992, U.S.
government support for democracy-building efforts, and U.S.-sponsored radio and
television broadcasting to Cuba. In addition, the 106™ Congress approved the Trade
Sanctions Reform and Export Enhancement Act of 2000 (P.L. 106-387, TitlelX) that
allows for agricultural exports to Cuba, abeit with restrictions on financing such
exports.

The Clinton Administration made several changes to U.S. policy in the
aftermath of the Pope’ s January 1998 visit to Cuba, which were intended to bolster
U.S. support for the Cuban people. These included the resumption of direct flights
to Cuba (which had been curtailed after the February 1996 shootdown of two U.S.
civilian planes), the resumption of cash remittancesfor the support of closerelatives
in Cuba (which had been curtailed in August 1994 in responseto themigration crisis
with Cuba), and the streamlining of proceduresfor the commercia sale of medicines
and medical supplies and equipment to Cuba. In January 1999, President Clinton
announced several additional measuresto support the Cuban people. Theseincluded
a broadening of cash remittances to Cuba, so that al U.S. residents (not just those
with closerelativesin Cuba) could send remittances to Cuba; an expansion of direct
passenger charter flightsto Cubafrom additional U.S. citiesother than Miami (direct
flights later in the year began from Los Angeles and New Y ork); and an expansion
of people-to-people contact by loosening restrictions on travel to Cuba for certain
categoriesof travelers, such as professional researchersand thoseinvolvedinawide
range of educational, religious, and sports activities.

Bush Administration Policy

Overview. The Bush Administration essentially has continued the two-track
U.S. policy of isolating Cuba through economic sanctions while supporting the
Cuban people through a variety of measures. However, within this policy
framework, the Administration has emphasized stronger enforcement of economic
sanctions and has moved to further tighten restrictions on travel, remittances, and
humanitarian gift parcels to Cuba. There was considerable reaction to the
Administration’s June 2004 tightening of restrictions for family visits and to the
Administration’ s February 2005 tightening of restrictions on payment termsfor U.S.
agricultural exportsto Cuba.

Administration Actions: 2001-2003. President Bush made hisfirst major
statement on hisAdministration’ spolicy toward Cubaon May 18, 2001. Heaffirmed
that his Administration would “oppose any attempt to weaken sanctions against
Cuba’ sgovernment ... until thisregimefreesitspolitical prisoners, holdsdemocratic,
freeelections, and allowsfor free speech.” Headded that hewould “ actively support
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those working to bring about democratic changein Cuba.”** In July 2001, President
Bush asked the Treasury Department to enhance and expand the enforcement
capabilities of the Office of Foreign Assets Control. The President noted the
importance of upholding and enforcing the law in order to prevent “unlicenced and
excessive travel,” enforce limits on remittances, and ensure that humanitarian and
cultural exchanges actually reach pro-democracy activistsin Cuba.

On May 20, 2002, President Bush announced a new initiative on Cuba that
included four measures designed to reach out to the Cuban people: 1) facilitating
humanitarian assistance to the Cuban people by U.S. religious and other non-
governmental organizations (NGOs); 2) providing direct assistance to the Cuban
people through NGOs; 3) calling for the resumption of direct mail service to and
from Cuba;*® and 4) establishing scholarshipsin the United Statesfor Cuban students
and professionals involved in building civil institutions and for family members of
political prisoners. While the President said that he would work with Congress to
ease sanctionsif Cubamade effortsto conduct free and fair legidative el ections and
adopt meaningful market-based reforms, he also maintained that full normalization
of relationswould only occur when Cubahad afully democratic government, therule
of law was respected, and human rights were fully protected. The President’s
initiative did not include an explicit tightening of restrictions on travel to Cubathat
some observers had expected. The President did state, however, that the United
Stateswould “ continueto enforce economic sanctionson Cuba, and the ban on travel
to Cuba, until Cuba’s government proves that it is committed to real reform.”*’

On October 10, 2003, the President announced three initiatives “to hasten the
arrival of a new, free, democratic Cuba.” First, the President instructed the
Department of Homeland Security to increaseinspections of travel ersand shipments
to and from Cuba in order to more strictly enforce the trade and travel embargo.
Second, the President announced that the United States would increase the number
of new Cuban immigrants each year, improve the method of identifying refugees,
redouble efforts to process Cubans seeking to leave Cuba, initiate a public
information campaign to better inform Cubans of the routes to safe and lega
migration to the United States. Third, the President announced the establishment of
a “Commission for Assistance to a Free Cuba,” that would help plan for Cuba's

> TheWhiteHouse, “ Remarksby the Presi dent in Recognition of Cuba Independence Day”,
May 18, 2001.

16 Direct mail service was suspended in 1962. The Cuban Democracy Act of 1992 directed
the U.S. Postal service to take actions to provide direct mail service. In January 1999,
President Clinton called for the resumption of direct mail service. In the past, Cuba has
responded to U.S. overtures about direct mail service by maintaining that the two countries
would need to enter into a civil-aviation agreement. Cuba in the past has also expressed
concern about potential terrorism that could occur with direct mail service and would want
to discuss with the United States measures to prevent such activity before the resumption
of direct mail. See Philip Brenner, “Washington Loosens the Knot Just a Little,” NACLA
Report on the Americas, March 1, 1999.

1 “President Bush Announced Initiative for a New Cuba,” Remarks by the President on
Cuba Policy Review, White House, May 20, 2002.
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transition from communism to democracy and help identify ways to help bring it
about.

Tightened Sanctions in 2004 and 2005. The Bush Administration took
several measures in 2004 to tighten U.S. sanctions against Cuba. In February,
President Bush ordered the Department of Homeland Security to expand itspolicing
of the waters between Florida and Cuba with the objective of stopping pleasure
boating traffic.’® In March, the State Department announced that it would deny visas
to those Cubans who participated in the “show trials” of dissidents in March 2003,
an action that will reportedly cover some 300 Cubans.®®

On May 6, 2004, President Bush endorsed the recommendations of a report
issued by the inter-agency Commission for Assistance to a Free Cuba, chaired by
then Secretary of State Colin Powell. The Commission made recommendations for
immediate measuresto “ hasten theend of Cuba’ sdictatorship” aswell aslonger-term
recommendationsto help plan for Cuba stransition from communism to democracy
in various areas. The President directed that up to $59 million be committed to
implement key recommendations of the Commission, including support for
demoacracy-building activities and for airborne broadcasts of Radio and TV Marti to
Cuba. Thereport’ smost significant recommendationsincluded anumber of measures
to tighten economic sanctions on family visits and other categories of travel and on
private humanitarian assistance in the form of remittances and gift parcels.
Subsequent regulations issued by the Treasury and Commerce Departmentsin June
2004 implemented these new sanctions. (The full Commission report ison the State
Department website at [http://www.state. gov/p/whalrt/cuba/commission/2004/].)

On July 28, 2005, Secretary of State Condoleezza Rice (the new chair of the
Commission) appointed Caleb McCarry as the State Department’s new Cuba
Transition Coordinator to direct U.S. government “ actionsin support of afree Cuba.”
As called for by the Cuba Commission’s report, the position is intended to send a
signal of the unwillingness of the United States to accept the Cuban government’s
succession strategy. The Coordinator is tasked with facilitating expanded
implementation of democracy projects and to continue regular planning for future
transition assistance contingencies. Secretary Rice reconvened the Commission for
Assistance to a Free Cubain December 2005 to identify additional measuresto help
Cubans hasten the transition to democracy and to develop a plan to help the Cuban
people movetoward free and fair elections. The Commission will prepare asecond
report to the President by May 2006.

18 Presidential Proclamation 7757 of February 26, 2004, Federal Register, March 1, 2004,
p. 9515; Carol Rosenberg, “New Rule Restricts American Boaters from Sailing to Island,”
Miami Herald, February 27, 2004.

¥ U.S. Department of State, International Information Programs, Washington File, “U.S. to
Deny Visas to Cubans Who Took Part in Dissident Trials,” March 18, 2004; Nancy San
Martin, “U.S. Bans Anti-Dissidents: The United States Will Deny Entry to 300 Cubans
Identified by the States as Cuban Regime Authorities Who Are Involved in Acts of
Repression,” Miami Herald, March 20, 2004.
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In 2005, the Administration continued to tighten U.S. economic sanctions
against Cubaby further restricting the processof how U.S. agricultural exportersmay
be paid for their sales. On February 22, 2005, the Treasury Department’ s Office of
Foreign Assets Control amended the Cuba embargo regulations to clarify that the
term of “payment of cash in advance” for U.S. agricultural salesto Cubameans that
the payment is to be received prior to the shipment of the goods. This differsfrom
the practice of being paid before the actual delivery of the goods, a practice that had
been utilized by most U.S. agricultural exporters to Cuba since such sales were
legalized in late 2001. U.S. agricultural exporters and some Members of Congress
opposed the action, fearing that millions of dollars in U.S. agricultural exports to
Cuba could be jeopardized. Inthefirst 7 months of 2005, U.S. agricultural exports
to Cubahad falen by 25%. Inlate July 2005, however, OFAC clarified the February
amendment to mean that vessels can leave U.S. ports as soon as a foreign bank
confirms receipt of payment from Cuba, and this appears to have contributed to a
rebound in U.S. agricultural exports to Cuba since August 2005.

Issues in U.S.-Cuban Relations

Debate on the Overall Direction of U.S. Policy

Over theyears, although U.S. policymakershaveagreed ontheoverall objective
of U.S. policy toward Cuba— to help bring democracy and respect for human rights
to theisland — there have been several schools of thought about how to achieve that
objective. Some advocate a policy of keeping maximum pressure on the Cuban
government until reforms are enacted, while continuing current U.S. efforts to
support the Cuban people. Others argue for an approach, sometimes referred to as
constructive engagement, that would lift some U.S. sanctions that they believe are
hurting the Cuban people, and move toward engaging Cubain dialogue. Still others
call for a swift normalization of U.S.-Cuban relations by lifting the U.S. embargo.

In general, those advocating a loosening of the sanctions-based policy toward
Cubamakeseveral policy arguments. They assert that if the United Statesmoderated
its policy toward Cuba — through increased travel, trade, and diplomatic dialogue
— that the seeds of reform would be planted in Cuba, which would stimulate and
strengthen forces for peaceful change on the island. They stress the importance to
the United States of avoiding violent change in Cuba, with the prospect of a mass
exodusto the United States and the potential of involving the United Statesin acivil
war scenario. They argue that since Castro’ s demise does not appear imminent, the
United States should espouse amore realistic approach in trying to induce changein
Cuba. Supporters of changing policy also point to broad international support for
lifting the U.S. embargo, to the missed opportunities to U.S. businesses because of
the embargo, and to the increased suffering of the Cuban people because of the
embargo. Proponents of change also argue that the United States should be
consistent in its policies with the world' s few remaining communist governments,
including China, and also maintain that moderating policy will help advance human
rights.
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On the other side, opponents of changing U.S. policy maintain that the current
two-track policy of isolating Cuba, but reaching out to the Cuban people through
measures of support, isthe best meansfor realizing political changein Cuba. They
point out that the Cuban Liberty and Democratic Solidarity Act of 1996 setsforth a
road map of the steps Cuba that needs to take in order for the United States to
normalize relations, including lifting the embargo. They argue that softening U.S.
policy at this time without concrete Cuban reforms would boost the Castro regime
politically and economically, and facilitate the survival of the communist regime.
Opponents of softening U.S. policy argue that the United States should stay the
course in its commitment to democracy and human rights in Cuba; that sustained
sanctions can work; and that the sanctions against Cuba have only come to full
impact with the loss of large subsidies from the former Soviet bloc. Opponents of
loosening U.S. sanctionsfurther argue that Cuba’ sfailed economic policies, not the
U.S. embargo, are the causes of the economy’s rapid decline.

Helms/Burton Legislation

Major Provisions and Implementation. The Cuban Liberty and
Democratic Solidarity Act (P.L. 104-114) was enacted into law on March 12, 1996.
Titlel, Section 102(h), codifies all existing Cuban embargo executive orders and
regulations. No presidential waiver is provided for any of these codified embargo
provisions. This provision is significant because of the long-lasting effect on U.S.
policy optionstoward Cuba. In effect, the executive branch is circumscribed in any
lifting of the embargo until certain democratic conditions are met.

Title I11, controversial because of the ramifications for U.S. relations with
countriesinvesting in Cuba, allowsU.S. national sto suefor money damagesin U.S.
federal court those persons who traffic in property confiscated in Cuba. It extends
theright to sue to Cuban Americans who became U.S. citizens after their properties
were confiscated. The President has authority to delay implementation for six
months at atimeif he determines that such adelay would be in the national interest
and would expedite a transition to democracy in Cuba.

Beginning in July 1996, President Clinton used this provision to delay for six
months the right of individuals to file suit against those persons benefitting from
confiscated U.S. property in Cuba. At the time of the first suspension on July 16,
1996, the President announced that he would alow Titlelll to go into effect, and as
aresult liability for trafficking under thetitle became effective on November 1, 1996.
According to the Clinton Administration, this put foreign companies in Cuba on
noticethat they face prospectsof futurelawsuitsand significant liability inthe United
States. At the second suspension on January 3, 1997, President Clinton stated that
hewould continueto suspend theright to filelaw suits“aslong as America sfriends
and allies continued their stepped-up efforts to promote atransition to democracy in
Cuba.” He continued, thereafter, at six-month intervals, to suspend therightstofile
Title 111 lawsuits.

President Bush has continued to suspend implementation of Title Ill at six-
month intervals, most recently on January 17, 2006, by determining that it “is
necessary to the national interests of the United States and will expedite atransition
to democracy in Cuba.” When President Bush first used his authority to suspend
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Title 11l implementation in July 2001, he cited efforts by European countries and
other U.S. alies to push for democratic change in Cuba. In testimony before the
House Government Reform Committee’s Subcommittee on Human Rights and
Wellness on October 16, 2003, Assistant Secretary of State Roger Noriega justified
the continued suspension of Title Il implementation by noting numerous examples
of countries condemning Cuba for its human rights crackdown in 2003.

Title1V of the law denies admission to the United Statesto aliensinvolved in
the confiscation of U.S. property in Cuba or in the trafficking of confiscated U.S.
property in Cuba. Thisincludes corporate officers, principals, or shareholders with
a controlling interest in an entity involved in the confiscation of U.S. property or
trafficking of U.S. property. It aso includes the spouse, minor child, or agent of
alienswho would be excludable under the provision. This provision is mandatory,
and only waiveable on a case-by-case basis for travel to the United States for
humanitarian medical reasonsor for individual sto defend themsel vesinlegal actions
regarding confiscated property.

To date the State Department has banned from the United States a number of
executives and their families from three companies because of their investment in
confiscated U.S. property in Cuba: Grupos Domos, a M exican telecommunications
company; Sherritt International, a Canadian mining company; and BM Group, an
Israeli-owned citrus company. In 1997, Grupos Domos disinvested from U.S.-
claimed property in Cuba, and asaresult its executives are again eligible to enter the
United States. Action against executives of STET, an Italian telecommunications
company was averted by a July 1997 agreement in which the company agreed to pay
the U.S.-based ITT Corporation $25 million for the use of ITT-claimed property in
Cubafor ten years. For several years, the State Department has been investigating
a Spanish hotel company, Sol Méelia, for alegedly investing in property that was
confiscated from U.S. citizensin Cuba sHolguin provincein 1961. Pressreportsin
March 2002, indicated that a settlement was likely between Sol Melia and the
original owners of the property, but by the end of the year settlement efforts had
failed.®® In mid-June 2004, Jamaica’ s SuperClubs resort chain decided to disinvest
from two Cuban hotels. The State Department had written to the hotel chainin May
advising that its top officials could be denied U.S. entry because the company’'s
Cuban investments involved confiscated U.S. property.

Foreign Reaction and the EU’'s WTO Challenge. Many U.S. allies—
including Canada, Japan, Mexico, and European Union (EU) nations — strongly
criticized the enactment of the Cuban Liberty and Democratic Solidarity Act. They
maintain that the law’ s provisions allowing foreign personsto be sued in U.S. court
constitute an extraterritorial application of U.S. law that is contrary to international
principles. U.S. officials maintain that the United States, which reservestheright to
protect its security interests, is well within its rights under NAFTA and the World
Trade Organization (WTO).

20 “ April Likely to Mark Beginning of Epic Battle Over Cuba Policy Between White House,
Congress,” Cuba Trader, March 11, 2002, p. 2-3; “ Congress Expected to Make New Push
for Title IV Enforcement after Settlement Fails,” Cuba Trader, December 9, 2002.



CRS-17

Until mid-April 1997, the EU had been pursuing a case at the WTO, in which
it was challenging the Helms/Burton legislation as an extraterritorial application of
U.S. law. The beginning of a settlement on the issue occurred on April 11, 1997,
when an EU-U.S. understanding was reached. In the understanding, both sides
agreed to continue efforts to promote democracy in Cuba and to work together to
develop an agreement on agreed disciplines and principles for the strengthening of
investment protection relating to the confiscation of property by Cuba and other
governments. As part of the understanding, the EU agreed that it would suspend its
WTO dispute settlement case. Subsequently in mid-April 1998, the EU agreed to let
itsWTO challenge expire.

Talks between the United States and the European Union on investment
disciplines proved difficult, with the European Union wanting to cover only future
investments and the United States wanting to cover past expropriations, especially
in Cuba. Nevertheless, after months of negotiations, the European Union and the
United States reached a second understanding on May 18, 1998. The understanding
set forth EU disciplines regarding investment in expropriated properties worldwide,
in exchange for the Clinton Administration’ s obtaining awaiver from Congress for
the legidation’s Title IV visa restrictions. Under the understanding, future
investment in expropriated property would be barred. For pastillegal expropriations,
government support or assistance for transactions related to those expropriated
propertieswould bedenied. A Registry of Claimswould also be established to warn
investors and government agencies providing investment support that aproperty has
arecord of claims. Theseinvestment disciplineswereto be applied at the sametime
that the President’ s Title IV waiver authority was exercised.

Reaction was mixed among Members of Congress to the EU-U.S. accord, but
opposition to the agreement by several senior Members has forestalled any
amendment of TitlelV in Congress. TheBush Administrationinitially indicated that
the Administration was looking into the possibilities of legidation to enact a
presidential waiver for the provision, but during the June 2001 U.S.-EU summit,
President Bush noted the difficulty of persuading Congress to amend the law.? In
July 2003, some press reports indicated that the Administration was considering an
arrangement with the EU inwhich the EU would take astronger policy stancetoward
Cubain exchange for the Administration securing waiver authority for Title [V and
permanent waiver authority for Title l11 of the Helms/Burton legislation.?

Section 211 Trademark Provision®

Another European Union challenge of U.S. law regarding Cuba in the World
Trade Organization involves a dispute between the French spirits company, Pernod
Ricard, and the Bermuda-based Bacardi Ltd. Pernod Ricard entered into a joint

ZL“EU, U.S. Take Sharply Different Tackson Dispute Resolution,” Inside U.S. Trade, June
22, 2001.

2 “|sthe US After aHelms-Burton Solution?” Cuba Trader, July 14, 2003.

% For additional information, see CRS Report RS21764, Restricting Trademark Rights of
Cubans: WTO Decision and Congressional Response, by Margaret Mikyung Lee.
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venture with the Cuban government to produce and export Havana Club rum, but
Bacardi maintainsthat it holdstheright to the HavanaClub name. A provisioninthe
FY 1999 omnibus appropriations measure (Section 211 of Division A, titlell, P.L.
105-277, signed into law October 21, 1998) prevents the United States from
accepting payment for trademark registrations and renewals from Cuban or foreign
nationals that were used in connection with a business or assets in Cuba that were
confiscated unlessthe original owner of the trademark has consented. Theprovision
prohibits U.S. courts from recognizing such trademarks without the consent of the
original owner. Although Pernod Ricard cannot market Havana Club in the United
States because of the trade embargo, it wants to protect its future distribution rights
should the embargo be lifted.

After Bacardi began selling rum in the United States under the Havana Club
label, Pernod Ricard's joint venture unsuccessfully challenged Bacardi in U.S.
federal court. In February 2000, the U.S. Court of Appealsfor the Second Circuit in
New Y ork upheld alower court’s ruling that the joint venture had no legal right to
use the Havana Club name in the United States and aso that it was barred from
recognizing any assertion of treaty rights with regard to the trade name.

After formal U.S.-EU consultations on the issue were held in 1999 without
resolution, the EU initiated WTO dispute settlement proceedings in June 2000,
maintaining that the U.S. law violates the Agreement on Trade-Related A spects of
Intellectual Property (TRIPS). An August 6, 2001 ruling by the WTO panel was
described as mixed, with both sides claiming a partial victory. The panel ruled that
WTO ruleson intellectual property rights did not cover trade names, but also ruled
that aportion of thelaw (Section 211(a)(2)) prohibiting U.S. courtsfrom recognizing
such Cuban trademarks based on common law rights or registration isin violation of
the TRIPS because it denies access to U.S. courts by trademark holders.

In early October 2001, the EU formally notified the WTO that it was appealing
theruling. The WTO appeals panel issued its ruling on January 2, 2002, and again
the ruling was described as mixed. According to the United States Trade
Representative (USTR), the appellate panel upheld the “U.S. position that WTO
intellectual property rights rulesleave WTO members free to protect trademarks by
establishing their own trademark ownership criteria’ and overturnedtheearlier ruling
that Section 211 wasin violation of TRIPsbecauseit denied accessto U.S. courts by
trademark holders.* However, the appellate panel also found that Section 211
violated WTO provisions on national treatment and most-favored-nation treatment,
which could requirethe United Statesto amend Section 211 so that it doesnot violate
WTO rules. Although thereis accessto courtsto enforce trademark rights, Section
211 restricted accessinadiscriminatory manner (against Cuban nationalsandforeign
successors-in-interest).

24 United States Trade Representative, “WTO I ssues Report Uphol ding K ey Aspectsof U.S.
Law in Trademark Dispute,” Press Release, January 2, 2002.
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OnMarch 28, 2002, the United States agreed that it would comeinto compliance
with the WTO ruling through legislative action by Congress by January 3, 2003.%
That deadline was extended severa times since no legislative action had been taken
to bring Section 211 into compliance with the WTO ruling. On July 1, 2005,
however, in an EU-U.S. bilateral agreement, the EU agreed that it would not request
authorization to retaliate at that time, but reserved the right to do so at a future date,
and the United States agreed not to block a future EU request.®

Two different approaches have been advocated to bring Section 211 into
compliance with the WTO ruling. Some want a narrow fix in which Section 211
would be amended so that it also appliesto U.S. companiesinstead of being limited
to foreign companies. Advocates of thisapproach arguethat it would affirm that the
United States“will not give effect to aclaim or right to U.S. property if that claimed
isbased on aforeign compensation.”? Otherswant Section 211 repeal ed altogether.
They arguethat thelaw endangersover 5,000 trademarksof over 500 U.S. companies
registered in Cuba.?® They maintainthat Cubacould retaliateagainst U.S. companies
under the Inter-American Convention for Trademark and Commercial Protection.

In the 108" Congress, the Senate Judiciary Committee held a July 13, 2004,
hearing onthe Section 211 trademark issue featuring those advocating the narrow fix
asadvanced by S. 2373 (Domenici) and H.R. 4225 (Smith of Texas), aswell asthose
calling for therepeal of Section 211 asadvanced by S. 2002 (Baucus) and H.R. 2494
(Range!), but no action was taken on any of these measures in the 108" Congress.

To date in the 109" Congress, several legislative initiatives would repeal the
Section 211 trademark provision from law, while two identical billswould advance
the narrow fix to Section 211 in order to comply with the WTO ruling. H.R. 3372
(Flake) and S. 1604 (Craig) would repeal Section 211. Two bills that would lift the
overall embargo, H.R. 208 (Serrano) and H.R. 579 (Paul), include provisions that
would repeal Section 211. In addition, two identical billsthat would facilitate U.S.
agricultural salesto Cuba, H.R. 719 (Moran of Kansas) and S. 328 (Craig), also have
provisionsthat would repeal Section 211. A proposed amendment (S.Amdt. 281) to
S. 600 (Lugar), the FY 2006 and FY 2007 Foreign Affairs Authorization Act consists
of the language of S. 328, including a provision that would repeal Section 211. In
contrast, two identical bills— S. 691 (Domenici) and H.R. 1689 (Feeney) — would
advance the narrow fix in which Section 211 would be amended so that it also
appliesto U.S. companies. TheJuly 2005 EU-U.S. bilateral agreement, inwhichthe
EU agreed not to retaliate against the United States, but reserved the right to do so
at alater date, has reduced pressure on Congress to take action to comply with the
WTO ruling.

% “U.S., EU Agree on Deadline for Complying with Section 211 WTO Finding,” Inside
U.S Trade, April 12, 2002.

% Jgpan, EU Suspend WTO Retaliation Against U.S. in Two Cases,” Inside U.S. Trade,
July 15, 2005.

2" Brian Lehman, testimony before the Senate Committee on the Judiciary, hearing on “An
Examination of Section 211 of the Omnibus Appropriations Act of 1998,” July 13, 2004.

% “USA-Engage Joins Cuba Fight,” Cuba Trader, April 1, 2002.



CRS-20
Agricultural Exports

Under U.S. sanctions, commercial agricultural exports to Cuba have been
allowedfor severa years, but with numerousrestrictionsand licensing requirements.
The 106th Congress passed the Trade Sanctions Reform and Export Enhancement
Act of 2000 or TSRA (P.L. 106-387, Title IX) that allows for one-year export
licensesfor selling agricultural commoditiesto Cuba, although no U.S. government
assistance, foreign assistance, export assistance, credits, or credit guarantees are
available to finance such exports. TSRA, furthermore, denies exporters access to
U.S. private commercia financing or credit; all transactions must be conducted in
cash in advance or with financing from third countries. TSRA reiteratesthe existing
ban on importing goods from Cuba but authorizes travel to Cuba, under a specific
license, to conduct business related to the newly allowed agricultural sales.
Regul ationsimplementing thenew provisionswerepublishedinthe Federal Register
on July 12, 2001.

InNovember 2004, the Treasury Department’ s Office of Foreign AssetsControl
(OFAC) instructed U.S. banksto stop transfers of fundsto U.S. companiesfor sales
of agricultural and medical productsto Cuba. Thetemporary move wastaken so that
OFAC could examine whether there were any violations of the provisions of the
Trade Sanctions Reform and Export Enhancement Act of 2000, which requires that
the sales be conducted in “payment of cash in advance.”

OFAC ultimately amended the Cubaembargo regul ationson February 22, 2005,
to clarify that TSRA’ sterm of “payment of cash in advance” meansthat the payment
isreceived by the seller or the seller’ s agent prior to the shipment of the goods from
the port at which they are loaded. The new regulations, published in the Federal
Register on February 25, went into effect on March 24, 2005, providing a 30-day
window for exportersto comply. U.S. agricultural exporters and some Members of
Congressstrongly obj ected that the action constitutesanew sanction that viol atesthe
intent of TSRA and could jeopardize millions of dollarsin U.S. agricultural salesto
Cuba. OFAC Director Robert Werner maintains that the clarification “ conforms to
the common understanding of the term in international trade.”*

OnJuly 29, 2005, OFAC clarified that, for “ payment of cashin advance” for the
commercia saleof U.S. agricultural exportsto Cuba, vessels canleave U.S. portsas
soon as a foreign bank confirms receipt of payment from Cuba. OFAC'’s action
would reportedly ensure that the goods would not be vulnerable to seizure for
unrelated claims while still at the U.S. port. Supporters of overturning OFAC'’s
February 22, 2005 amendment, such asthe American Farm Bureau Federation, were
pleased by the clarification but indicated that they would still work to overturn the
February rule.®

2 U.S. Department of the Treasury, Testimony of Robert Werner, Director, OFAC, before
the House Committee on Agriculture, March 16, 2005.

% Christopher S. Rugaber, “ Treasury Clarifies CubaFarm Export Rule, and Baucus Relents
on Nominees,” International Trade Reporter, August 4, 2005.
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Since late 2001, Cuba has purchased over $1 billion in agricultural products
from the United States. Overal U.S. exports to Cuba amounted to $7.1 million in
2001, $145.6 millionin 2002, $259 million in 2003, $400 millionin 2004, and $328
million in the first 11 months of 2005, the majority in agricultural products. Inthe
first 7 monthsof 2005, U.S. agricultural exportsto Cubahad fallen by 25%, but since
August 2005 began to rebound so that for the first 11 months of the year, U.S.
exports to Cuba had declined just 11.6% from the same time period in 2004.3* The
rebound in U.S. exportsto Cubacoincides with OFAC’ slate July 2005 clarification
regarding “payment of cash in advance” noted above.

Some groups favor further easing restrictions on agricultural exports to Cuba.
They argue that the restrictions harm the health and nutrition of the Cuban
population. Some believe the embargo playsinto Castro’ s hands by allowing him to
use U.S. policy as a scapegoat for hisfailed economic policies and as arationale for
political repression. U.S. agribusiness companies that support the removal of
restrictionson agricultural exportsto Cubabelievethat U.S. farmersare missing out
on a market of over $700 million annually so close to the United States. Some
exporters want to change U.S. restrictions so that they can sell agriculture and farm
equipment to Cuba.*> Some agricultural exporters who support the lifting of the
prohibition on financing contend that allowing such financing would help smaller
U.S. companies expand purchases to Cuba more rapidly.*

Opponentsof further easing restrictionson agricultural exportsto Cubamaintain
that U.S. policy does not deny such salesto Cuba, as evidenced by the large amount
of salessince 2001. Moreover, according to the State Department, since the Cuban
Democracy Act was enacted in 1992, the United States has licensed billions of
dollars in private humanitarian donations. Opponents further argue that easing
pressure on the Cuban government would in effect be lending support and extending
the duration of the Castro regime. They maintain that the United States should
remain steadfast in its opposition to any easing of pressure on Cuba that could
prolong the Castro regime and its repressive policies. Some agricultural producers
that export to Cuba support continuation of the prohibition on financing for
agricultural exports to Cuba because it ensures that they will be paid.

Legislative Initiatives. In the 108" Congress, several appropriations
measures had provisions that would have eased sanctions related to the export of
agricultural commodities, but none of these provision were enacted into law.

In the first session of the 109" Congress, attention focused on overturning the
Treasury Department’ snew regul ationsthat clarify themeaning of “ paymentsof cash
in advance” for U.S. agricultural exports to Cuba under TSRA. The House
Agriculture Committee held ahearing on theissue on March 16, 2005, featuring the

1 World Trade Atlas. Department of Commerce Statistics.

%2 “Ag Groups Split Over Trade With Cuba,” Congress Daily AM, National Journal,
February 11, 2003.

% “Farm Equipment Exports Likely to Face Tough Opposition from White House,
Congress,” Cuba Trader, Vol. lll, No. 7, February 17, 2003.
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OFAC Director and representatives of U.S. companies exporting agricultural
commodities to Cuba.

In legidative action, the House- and Senate-passed versions of the FY 2006
Treasury appropriationsbill, H.R. 3058, had identical provisions (Section 945inthe
House version and Section 719 in the Senate version) that would have prohibited
funds from being used to implement the Administration’s February 25, 2005,
amendmentsto the Cuban Assets Control Regulations that tightened restrictions on
“payments of cash in advance” for U.S. agricultural exports to Cuba. The
Administration’s Statements of Policy on the bill, for both the House and Senate
versions, maintained that the President would veto the bill if the final version
contained such a provision. Ultimately the provision was not included in the
November 18, 2005, conference report (H.Rept. 109-307) to the bill. Press reports
indicated that the White Housere ected, during conference, languagethat would have
denied $5 million to the Treasury Department’s Office of Foreign Assets Control
(OFAC) until the Treasury Department changed the tightened restrictions.®

Among other |egislativeinitiativesin the 109" Congress, H.R. 1339 (Emerson)
and S. 634 (Chambliss), both introduced March 16, 2005, would clarify that TSRA’s
“payment of cash in advance” term meansthat the payment by the purchaser and the
receipt of such payment to the seller occurs prior to the transfer of title of the
commodity and the release of control of the commaodity to the purchaser. A similar
provision is included in H.R. 719 (Moran of Kansas) and S. 328 (Craig), the
Agricultural Export Facilitation Act of 2005, both introduced February 9, 2005.
These two bills also include provisions that provide for a general license for travel
transactionsrel ated to the marketing and sale of agricultural products, as opposed to
the current requirement of a specific license for such travel transactions. The bills
also express the sense of Congress that the Secretary of State should issue visas for
the temporary entry of Cuban nationals to conduct activities related to purchasing
U.S. agricultural commodities. A proposed amendment — S.Amdt. 281 (Baucus)
— to S. 600 (Lugar), consists of the language of S. 328, the Agricultural Export
Facilitation Act of 2005. Two additional bills, H.R. 208 (Serrano) and H.R. 579
(Paul), would lift the overall embargo, including restrictions on agricultural trade
with Cuba.

Travel and Private Humanitarian Assistance Restrictions

Restrictionsontravel to Cubahave been akey and often contentious component
of U.S. effortsto isolate the communist government of Fidel Castro for much of the
past 40 years. Over time there have been numerous changes to the restrictions and
for fiveyears, from 1977 until 1982, therewereno restrictionsontravel. Restrictions
on travel and remittances to Cuba are part of the Cuban Assets Control Regulations
(CACR), theoverall embargo regul ationsadministered by the Treasury Department’ s
Office of Foreign Assets Control (OFAC).

3 “White House Rejects Compromise on Cuba Trade Provisions,” Congress Daily AM,
November 15, 2005.



Under the Bush Administration, enforcement of U.S. restrictionson Cubatravel
hasincreased, and restrictionson travel and on private remittancesto Cubahave been
tightened. InMarch 2003, the Administration eliminated travel for people-to-people
educational exchanges unrelated to academic course work.
Administration significantly restricted travel, especially family travel, and the
provision of private humanitarian assistance to Cubain the form of remittances and
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gift parcels.

Among the June 2004 restrictions:

In April 2005, OFAC cracked down on certain religious organizations
promoting licensed travel to Cuba and warned them not to abuse their license by

Family visits are restricted to one trip every three years under a
specific license and are restricted to immediate family members.
Under previous regulations, family visits could occur once ayear
under a general license, with travel more than once a year allowed
but under a specific license. Previoudly travel had been allowed to
visit relatives to within three degrees of relationship to thetraveler.

Cash remittances, estimates of which range from $400 million to
$800 million, are further restricted. Quarterly remittances of $300
may still be sent, but it isnow restricted to members of theremitter’s
immediate family and may not be remitted to certain government
officials and certain members of the Cuban Communist Party. The
regulations were aso changed to reduce the amount of remittances
that authorized travelers may carry to Cuba, from $3000 to $300.

Gift parcelsarelimited toimmediatefamily membersand are denied
to certain Cuban officials and certain members of the Cuban
Communist Party. The contents of gift parcels may no longer
include seeds, clothing, personal hygieneitems, veterinary medicines
and supplies, fishing equipment and supplies, and soap-making
equipment.

The authorized per diem alowed for afamily visit is reduced from
the State Department per diem rate, currently $167 per day, to $50

per day.

With the exception of informational materials, licensed travelers
may not purchase or otherwise acquire merchandise and bring it
back into the United States. Previous regulations allowed visitorsto
Cuba to import $100 worth of goods as accompanied baggage.

Fully-hosted travel isno longer allowed asapermissible category of
travel.

Travel for educational activities is further restricted, including the
elimination of educational exchanges sponsored by secondary
schools.

In June 2004, the
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taking individuas not affiliated with the religious organizations. Press reports
indicate that OFAC also limited the number of people who can travel under the
auspi ces of these groupsto 25 every three months.* OFAC’ saction were prompted
by reportsthat groups practicing the Afro-Cuban religion Santeria had been taking
large groups to Cuba as a means of skirting U.S. travel restrictions.®

There was mixed reaction to the tightening of Cuba travel and remittance
restrictions. Supporters maintainthat theincreased restrictionswill deny the Cuban
government dollarsthat help maintain its repressive control. Opponents argue that
the tightened sanctions are anti-family and will only result in more suffering for the
Cuban people. Therehave also been concernsthat the new restrictionsweredrafted
without considering the full consequences of their implementation. For example,
the elimination of fully-hosted travel raised concerns about the status of 70 U.S.
students receiving full scholarships at the Latin American School of Medicine in
Havana. Membersof the Congressional Black Caucus, who wereinstrumental inthe
establishment of the scholarship program for U.S. students, expressed concern that
the students may be forced to abandon their medical education because of the new
OFAC regulations. As aresult of these concerns, OFAC ultimately licensed the
medical studentsin August 2004 to continue their studiesfor aperiod of two years
and engage in travel-related transactions.

Several high profilecaseshighlighted the Cubatravel issuein 2005. Duringthe
year, attention focused on the case of aU.S. military member who served in Iraq,
Sgt. Carlos Lazo, who is prohibited by the travel restrictions from visiting his two
sons in Cuba since he had visited them in 2003.*” In December 2005, OFAC
initially denied alicense to Major League Baseball that would allow a Cuba team
to participate in World Baseball Classic tournament in the United States. OFAC
had concerns that the Cuban government could have benefitted financially fromits
team’ sparticipation. OnJanuary 20, 2006, however, OFAC ultimately approved the
license after assurances that any proceeds earned by the Cuban team would go to
charity, in this case to the victims of Hurricane Katrina.

Major arguments made for lifting the Cubatravel ban arethat it contributesto
the suffering of Cuban families; it hinders efforts to influence conditionsin Cuba
and may be aiding Castro by helping restrict the flow of information; it abridgesthe
rights of ordinary Americans, and Americans can travel to other countries with
communist or authoritarian governments. Major argumentsin opposition to lifting
the Cuba travel ban are that more American travel would support Castro’srule by
providing his government with millions of dollars in hard currency; that there are
legal provisionsallowing travel to Cubafor humanitarian purposesthat are used by
thousands of Americans each year; and that the President should be free to restrict
travel for foreign policy reasons.

% Oscar Corral, “Groups Warned to Obey Travel Limits,” Miami Herald, April 8, 2005

% Oscar Corral, “Is Santeria Used as Ploy to Skirt Travel Rules?,” Miami Herald, February
27, 2005

37 Jim Abrams, “Veteran of Iraq War Denied Trip Home to Cuba,” Associated Press, June
29, 2005.
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Legislative Initiatives. In the 108" Congress, several appropriations
measures had provisions that would have eased Cuba travel restrictionsin several
ways, but none of these provisions was enacted into law.

Inlegislativeactioninthe 109" Congress, on June 30, 2005, the Houserej ected
threeamendmentsto the FY 2006 Transportation appropriationsbill, H.R. 3058, that
would have eased Cubatravel restrictions. H.Amdt. 420 (Davis) on family travel,
by avote of 208-211; H.Amdt. 422 (Lee) on educational travel, by a vote of 187-
233; and H.Amdt. 424 (Rangel) on the overall embargo, by avote of 169-250. An
additional amendment onreligioustravel, H.Amadt. 421 (Flake), waswithdrawn, and
an amendment on travel by membersof theU.S. military, H.Amdt. 419 (Flake), was
ruled out of order for constituting legislation in an appropriations bill. The
introduction of H.Amdt. 419 was prompted by the case of U.S. military member Sgt.
Carlos Lazo, noted above, who wants to visit his two sons in Cuba. In Senate
action, during June 29, 2005, consideration of H.R. 2361, the FY 2006 Interior
appropriations bill, the Senate rejected a motion to suspend the rules with respect
to SAmdt. 1059 (Dorgan), which would have alowed travel to Cuba under a
general license for the purpose of visiting a member of the person’s immediate
family for humanitarian reasons. The Dorgan amendment had also been prompted
by the case of Sgt. Lazo.

Among other legislative initiatives in the 109" Congress, two bills would
specifically lift overall restrictionson travel to Cuba: S. 894 (Enzi) and H.R. 1814
(Flake); H.R. 2617 (Davis) would prohibit any additional restrictions on per diem
allowances, family visits to Cuba, remittances, and accompanied baggage beyond
those that werein effect on June 15, 2004; and H.R. 3064 (Lee) would prohibit the
use of funds available to the Department of the Treasury to implement regulations
from June 2004 that tightened restrictions on travel to Cuba for educational
activities. H.Con.Res. 206 (Serrano), introduced in the aftermath of Hurricane
Dennisthat struck Cubaon July 8, 2005 (causing 16 deaths and significant damage),
would express the sense of Congressthat the President should temporarily suspend
restrictions on remittances, gift parcels, and family travel to Cubato allow Cuban-
Americans to assist their relatives.

Two hillsthat would lift the overall embargo on trade and financial transaction
with Cuba, H.R. 208 (Serrano) and H.R. 579 (Paul), would include removing
restrictions on travel to Cuba. Two identical bills dealing with easing restrictions
on exporting agricultural commoditiesto Cuba, H.R. 719 (Moran of Kansas) and S.
328 (Craig), include provisions that provide for a general license for travel
transactions related to the marketing and sale of agricultural products, as opposed
to the current requirement of aspecific licensefor such travel transactions. Finaly,
pending amendments — S.Amdt. 281 (Baucus) and S.Amdt. 282 (Craig) — to S.
600 would add thelanguage of S. 328, with aprovision ontravel transactionsfor the
marketing and sale of agricultural products.

(For further information, including details on legislative action since the 106™
Congress, see CRS Report RL31139, Cuba: U.S. Redtrictions on Travel and
Remittances, by Mark P. Sullivan.)
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Drug Interdiction Cooperation

Because of Cuba’ sgeographiclocation, the country’ swatersand airspace have
been used by illicit narcoticstraffickersto transport drugs for ultimate destinations
in the United States. Over the past several years, Cuban officials have expressed
concerns over the use of their waters and airspace for drug transit as well as
increased domestic drug use. The Cuban government has taken a number of
measuresto deal with thedrug problem, including legislationto stiffen penaltiesfor
traffickers, increased training for counternarcotics personnel, and cooperation with
a number of countries on anti-drug efforts. Cuba has bilateral counternarcotics
agreements with 33 countries and less formal arrangements with 16 others,
according to the Department of State. In 2003, Cuba began nationwide multi-
agency anti-drug efforts: Operation Hatchet I1l, focusing on maritime and air
interdiction; and Operation Popular Shield, focusing on investigations.

There has been amixed record of cooperation with Cuba on anti-drug efforts.
In 1996, Cuban authorities cooperated with the United States in the seizure of 6.6
tons of cocaine aboard the Miami-bound Limerick, a Honduran-flag ship. Cuba
turned over the cocaineto the United States and cooperated fully intheinvestigation
and subsequent prosecution of two defendants in the case in the United States.
Cooperation hasincreased since 1999 when U.S. and Cuban officialsmet in Havana
to discuss ways of improving anti-drug cooperation. Cuba accepted an upgrading
of the communications link between the Cuban Border Guard and the U.S. Coast
Guard aswell as the stationing of a U.S. Coast Guard Drug Interdiction Specialist
(DI1S) at the U.S. Interests Section in Havana

The Coast Guard official was posted tothe U.S. Interests Section in September
2000, and since that time, coordination has increased somewhat. The State
Department, in its March 2005 International Narcotics Control Strategy Report,
maintainsthat Cuban interest in engaging with the Coast Guard specialist has ebbed
and flowed. Accordingto thereport, Cuba sNational Anti-drug Directorate andits
Border Guard have provided U.S. officids limited exposure to Cuban
counternarcoticsefforts, investigati ve caseinformation on narcoticstrafficking, and
information on suspect vessels and aircraft.

Inthepast, Cubahascalledfor abilatera anti-drug cooperation agreement with
the United States.® In January 2002, Cuba deported to the United States Jesse
JamesBell, aU.S. fugitive wanted on drug charges, and in early March 2002, Cuba
arrested a convicted Colombian drug trafficker, Rafael Bustamante, who escaped
fromjail in Alabamain 1992. Atthetime, while Drug Enforcement Administration
head Asa Hutchison expressed appreciation for Cuba's actions, he indicated that

% 0On March 12, 2002, Cuba’ s Ministry of Foreign Affairs and the Cuban Interests Section
in Washington delivered three diplomatic notesto the U.S. Interests Section in Havana and
the State Department in Washington proposing agreements on drug interdiction, terrorism,
and migrationissues. See” Statement fromthe Ministry of Foreign Affairs: Prominent Drug
Trafficker Arrestedinour Country,” Information Office, Cuban Interests Section, March 17,
2002.
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cooperation would continue on a case-by-case basis, not through a bilateral
agreement.®

Legislative Initiatives. Inthe 108" Congress, the House-passed version of
the FY 2005 Foreign Operations measure, H.R. 4818, included a provision, in
Section 572, that no International Narcotics Control and Law Enforcement Funds
be made available for assistance to Cuba. In contrast, following the pattern of the
past severa years, the Senate-passed version of the bill would have provided (Sec.
5091) $5 million to establish cooperation with appropriate agencies of the Cuban
government on counter-narcotics matters. Ultimately, neither provison was
included in the FY 2005 omnibus appropriations measure (P.L. 108-447, H.Rept.
108-792).

In the first session of the 109" Congress, the House-passed version of the
FY 2006 Foreign Operationsappropriationsbill, H.R. 3057, had aprovision (Section
572) providing that no International Narcotics Control and Law Enforcement
(INCLE) funds could be made available for assistance to the Cuban government.
The Senate-passed version, in Section 6089, would have provided $5 million in
INCLE funds for preliminary work to establish cooperation with Cuba on counter-
narcotics matters. The money would not be available if the President certified that
Cuba did not have in place appropriate procedures to protect against the loss of
innocent life in the air and on the ground in connection with the interdiction of
illegal drugs and there was evidence of involvement of the Cuban government in
drug trafficking. Inthe end, the conference report (H.Rept. 109-265) to the bill did
not include either the House or Senate provision.

Cuba and Terrorism®

Cuba was added to the State Department’'s list of states sponsoring
international terrorismin 1982 because of its alleged ties to international terrorism
and its support for terrorist groupsin Latin America. Cuba had along history of
supporting revol utionary movementsand governmentsin Latin Americaand Africa,
but in 1992, Fidel Castro said that his country’ s support for insurgents abroad was
athing of thepast. Cuba schangein policy wasin large part because of the breakup
of the Soviet Union, which resulted in the loss of billions of dollars in annual
subsidies to Cuba, and led to substantial Cuban economic decline.

Cubaremains on the State Department’ sterrorism list. According to the State
Department’s Country Reports on Terrorism 2004 report (issued in April 2005),
Cubahas* continued to actively opposethe U.S.-led coalition prosecuting theglobal
war on terrorism,” and “the Cuban government’ s actions and public statements run
contrary to the spirit of the UN conventions on terrorism that it has signed.”

% Anthony Boadle, “ U.S. Thanks Cuba, But Declines Anti-Drug Accord,” Reuters, March
19, 2002.

“0 For further information, see CRS Report RL32251, Cuba and the State Sponsors of
TerrorismList, by Mark P. Sullivan.
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The State Department report al so noted that Cuba continued to provide limited
support to Foreign Terrorist Organizations aswell as safe haven for terrorists. The
report maintained that Cuba provides safe haven to various Basque ETA members
from Spain despite aNovember 2003 request from the Spanish government to deny
them sanctuary. Thereport al so maintained that Cubaprovided saf e haven and some
degree of support to members of two Colombian insurgent groups, the
Revolutionary Armed Forces of Colombia (FARC) and the National Liberation
Army (ELN). (The State Department’ s2002 and 2003 Patter nsof Global Terrorism
reports acknowledged, however, that Colombiaacquiesced to thisarrangement and
that Colombia publicly said that it wanted Cuba’'s continued mediation with the
ELN in Cuba. In December 2005, a group of international facilitators representing
Cuba, Norway, Spain, and Switzerland oversaw exploratory talks between the
Colombian government and the ELN in Havana that could lead to formal peace
negotiations in 2006.)

The 2004 report also noted that more than 70 fugitives from U.S. justice had
taken refuge in Cuba. Many of these are accused of committing violent actionsin
the United States, including Joanne Chesimard, who is wanted for the murder of a
New Jersey State Trooper in 1973. In the 109" Congress, Section 101(1)(H) of
House-passed H.R. 2601 authorized funds for the U.S. Interests Section in Havana
to disseminate the names of U.S. fugitives residing in Cuba and any rewards for
their capture. H.R. 332 (King) would amend the Cuban Liberty and Democratic
Solidarity Act of 1996 to require that, in order to determine that a democratically
elected government in Cuba exists, the government extradite to the United States
individuals who are living in Cuba in order to escape prosecution or confinement
for crimina offense committed in the United States.

In general, those who support keeping Cuba on the terrorism list argue that
there is ample evidence that Cuba supports terrorism. They point to the
government’s history of supporting terrorist acts and armed insurgenciesin Latin
Americaand Africa. They point tothe government’ scontinued hosting of members
of foreignterrorist organizationsand U.S. fugitivesfromjustice. Criticsof retaining
Cuba on the terrorism list maintain that it is a holdover from the Cold War. They
argue that domestic political considerations keep Cuba on the terrorism list and
maintain that Cuba’'s presence on the list diverts U.S. attention from struggles
against serious terrorist threats.

Although Cuba offered support to the United States in the aftermath of the
World Trade Center and Pentagon attacksin 2001, Fidel Castro also stated that the
attacks were in part a consequence of the United States having applied “terrorist
methods” for years.** Cuba's subsequent statements became increasingly hostile,
according to press reports, which quoted Cuba’ s mission to the United Nations as
describingthe U.S. responseto the U.S. attacksas*” fascist and terrorist” and that the
United States was using the attack as an excuse to establish “unrestricted tyranny

“ Andrew Cawthorne, “ Cuba’ s Castro Urges U.S. to Keep Calm,” Reuters, September 11,
2001.
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over all people on Earth.”** Castro himself said that the U.S. government was run
by “extremists’ and “hawks’ whose response to the attack could result in an
“infinite killing of innocent people.”*

The Cuban government, however, had amuch more muted reactionto the U.S.
decision to send captured Taliban and Al Qaeda fighters from Afghanistan to the
U.S. nava base at Guantanamo Bay, Cuba. Although the Cuban government
objectstotheU.S. presence at Guantanamo asanational security threat and opposes
the presence as illegal, it has not opposed the new mission of housing detainees
from Afghanistan.** The Cuban government has, however, expressed concerns
about the treatment of terrorist suspects at Guantanamo. (Also see “ Guantanamo
Naval Base’ below.)

Cubaand Biological Weapons? U.S. government concernsabout Cuba’'s
capability to produce biological weaponsdateback several years. In 1998, then U.S.
Secretary of Defense William Cohen stated in atransmittal |etter (accompanying a
report to Congress on Cuba's threat to U.S. national security) that he was
“concerned about Cuba’ s potential to develop and produce biological agents, given
its biotechnology infrastructure...”*

Cuba began building up its biotechnol ogy industry in the 1980s and has spent
millions investing in the sector. The industry was initially geared “to apply
bi otechnol ogy and genetic engineering to agriculturein order toincreaseyields’ but
has al so produced numerous vaccines, interferon, and other drugs and has exported
many of itsbiotechnology products.® In 1999, the British pharmaceutical company
GlaxoSmithKline announced an agreement to test and market a new Cuban
meningitis vaccine that might eventually be used in the United States.*” In May
2003, the Center for Defense Information published areport on adel egation sent to
Cubathat visited nine Cuban biotechnology facilities.*®

In 2002, the State Department made controversial allegations that Cuba
biotechnology sector, hasbeen involved in devel oping biological weapons. OnMay
6, 2002, Under Secretary of State for Arms Control and International Security John

“2 K evin Sullivan, “ Castro Warns About U.S. Military Plans,” Washington Post, September
23,2001, p. A38.

* 1bid.

“ For more information, see CRS Report RL31367, Treatment of “ Battlefield Detainees”
in the War on Terrorism, by Jennifer Elsea.

5 United States Information Agency, “ Text: Defense Secretary’s Letter to Thurmond on
Cuban Threat,” May 6, 1998.

“ Teo A. Babun, Jr., “A Business Guide to Cuba,” CubaNews, Miami Herald Publishing
Company, 1996, pp. 66-67.

4" Michael Kranish, “Biotechnology; Incubating Biotech Cuba Becomes Biotech Hotbed,”
Boston Globe, May 15, 2002, p. D1.

“8 Glenn Baker, ed. Cuban Biotechnology, A First-Hand Report, Center for Defense
Information, Washington, D.C. May 2003. 50 p.
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Bolton stated that “the United States believes that Cuba has at least a limited
offensive biological warfare research-and-development effort” and “has provided
dual-usetechnology to other rogue states.” Bolton called on Cuba*“to ceaseall BW-
applicable cooperation with rogue states and to fully comply with all of its
obligations under the Biologica Weapons Convention.”*  Although Bolton’s
statement recelved considerable mediaattention, it was similar toaMarch 19, 2002
statement by Assistant Secretary of State for Intelligence and Research Carl Ford
before the Senate Committee on Foreign Relations.

When questioned ontheissue, Secretary of State Powell maintained that Under
Secretary Bolton’s statement was not based on new information. Powell asserted
that the United States believes Cuba has the capacity and the capability to conduct
research on biological weapons but emphasized that the Administration had not
claimed that Cuba had such weapons. Some observers viewed Powell’ s statement
as contradicting that of Under Secretary Bolton.*

In response to Under Secretary Bolton's statement, the Cuban government
called the allegations alie and maintained that the Bush Administration was trying
to justify its hard-line policiesjust when the momentum isincreasing in the United
Statesto easethe embargo. During histrip to Cuba, former President Jimmy Carter
criticized the Bush Administration for the allegations and said that Administration
officials who had briefed him before the trip assured him that Cuba had not shared
anything with other countries that could be used for terrorist purposes.™

The Senate Foreign Relations Committee’'s Subcommittee on Western
Hemisphere, Peace Corps, and Narcotics Affairsheld ahearing on theissue on June
5,2002.% At thehearing, Assistant Secretary of Statefor Intelligence and Research
Carl Ford distinguished between the term “effort” and “program,” and maintained
that Cuba has a biological weapons effort and not a biological weapons program.
Ford characterized a program as something substantial and multifaceted that
includes test facilities, production facilities, and a unit within the military
specifically designated for such weapons capability. In contrast, he characterized
an effort as the research and development that would be necessary to create
biological weapons.

In late June 2003, news reports stated that an employee of the State
Department’ s Bureau of Intelligence and Research maintained that Undersecretary

9 John R. Bolton, “Beyond the Axis of Evil: Additional Threats from Weapons of Mass
Destruction,” The Heritage Foundation, Heritage L ectures, May 6, 2002.

%0 David Gonzalez, “Carter and Powell Cast Doubt on Bioarmsin Cuba,” New York Times,
May 14, 2002.

*1 Kevin Sullivan, “ Carter SaysHe Was Told U.S. Had No Proof Cuba Shared Bioweapons
Data,” Washington Post, May 14, 2002, p. 14.

2 U.S. Congress. Senate Committee on Foreign Relations. Subcommittee on Western
Hemisphere, Peace Corps and Narcotics Affairs. Cuba's Pursuit of Biological Weapons:
Fact or Fiction? 107" Congress, June 5, 2002. S.Hrg. 107-736.
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Bolton's assertions about Cuba and biological weapons were not supported by
sufficient intelligence.™

In March 30, 2004, congressional testimony before the House International
Relations Committee, Under Secretary of State John Bolton asserted that “ Cuba
remainsaterrorist and BW threat to the United States.” According to Bolton: “The
Bush Administration has said repeatedly that we are concerned that Cuba is
developing alimited biologica weapons effort, and called on Fidel Castro to cease
his BW aspirations and support of terrorism.” Bolton went on to add a cavedt,
however, that “existing intelligence reporting is problematic, and the Intelligence
Community’ sability to determinethe scope, nature, and effectiveness of any Cuban
BW program has been hampered by reporting from sources of questionable access,
reliability, and motivation.”>* The New York Timesreported on September 18, 2004
that the Bush Administration, using more stringent intelligence standards, had
“concluded that it isno longer clear that Cubahas an active, offensive bio-weapons
program.”>®

In 2005, theissue of Cubaand biol ogical weaponsreceived increased attention
during the confirmation process for the nomination of State Department official
John Bolton to become U.S. Ambassador to the United Nations. Among the
concerns raised about Bolton were allegations that he sought to have two U.S.
officialsfired (aState Department Intelligence and Research Bureau analyst and the
national intelligence officers for Latin America) who disagreed with him about
Cuba' s involvement in biological weapons.®

An August 2005 State Department report to Congress indicated that while
observers agree that Cuba has the technical capability to pursue some aspects of
offensive biological warfare, thereisdisagreement over whether Cubahasan active
biological warfare effort now, or even had onein the past.””’

Cuba as the Victim of Terrorism. Cuba has been the target of various
terrorist incidents over the years. In 1976, a Cuban plane was bombed, killing 73
people. In 1997, therewere amost adozen bombingsin thetourist sector in Havana
and in the Varadero beach area in which an Italian businessman was killed and
several others were injured. Two Salvadorans were convicted and sentenced to
death for the bombings in March 1999, and three Guatemalans were sentenced to
prison terms ranging from 10-15 years in January 2002. Cuban officials maintain
that Cuban exiles funded the bombings.

%3 James Risen and Douglas Jehl, “ Expert Said to Tell LegislatorsHe Was Pressed to Distort
Some Evidence,” New York Times, June 25, 2003.

*U.S. Congress. House International Relations Committee, “ The Bush Administration and
Nonproliferation: A New Strategy Emerges,” Hearing, March 30, 2004. Federal News Service.

5 Steven R. Weisman, “In Stricter Study, U.S. Scales Back Claim on Cuba Arms,” New
York Times, September 18, 2004.

% “Cuba's Alleged Bio-Weapons Program,” Miami Herald, April 26, 2005.

5" Adherence to and Compliance with Arms Control, Nonproliferation and Disarmament
Agreements and Commitments, U.S. Department of State, August 2005.
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InNovember 2000, four anti-Castro activistswerearrested in Panamafor aplot
to kill Fidel Castro. One of the accused, Luis Posada Carriles, was allegedly
involved in the 1976 bombing of a Cuban airliner.®® The four stood trial in March
2004 and were sentenced on weapons charges in the case to prison terms ranging
from 7 to 8 years. In late August 2004, Panamanian President Mireya M 0scoso
pardoned the four men beforethe end of her presidential term. Three of themen are
U.S. citizensand travel ed to Florida, where they received strong support from some
in the Cuban American community, while Posada Carriles reportedly traveled to
another country. U.S. State Department officials did not criticize President
Moscoso’ s pardon of thefour, but maintained that they did not lobby Panamafor the
pardons.®

OnApril 13,2005, Posada’ slawyer said that hisclient, reportedly inthe United
States for amonth after sneaking in across the Mexican border, would seek asylum
in the United States because he has a “well-founded fear of persecution” for his
opposition to Fidel Castro.®® Posada, aVenezuelan citizen, had beenimprisonedin
Venezuela for the bombing of the Cuban airliner in 1976, but reportedly was
allowed to “escape” from prison in 1985 after his supporters paid a bribe to the
prison warden. He had been acquitted for the bombing but remained in prison
pending aprosecutorial appeal . Posadaalso reportedly admitted, but later denied,
involvement in a string of bombings in Havana in 1997, one of which killed an
Italian tourist.®® U.S. Immigration and Customs Enforcement (ICE) arrested Posada
on May 17, 2005, and subsequently charged him with illegally entering the United
States. A Department of Homeland Security press release indicated that | CE does
not generally deport people to Cuba or countries believed to be acting on Cuba's
behalf.®* Venezuela requested Posada' s extradition and pledged that it would not
hand Posada over to Cuba, but on September 26, 2005, a U.S. immigration judge
ruled that Posada cannot be deported to V enezuela because he could be tortured.®

8 Frances Robles, “An Old Foe of Castro Looks Back on His Fight,” Miami Herald,
September 4, 2003.

% George Gedda, “Terrorists or Liberators?,” Washington Times, September 4, 2004.

€ Alfonso Chardy and Nancy San Martin, “Lawyer Expects Posadato Show Soon,” Miami
Herald, April 14, 2005.

& Ann Louise Bardach, “Our Man’s in Miami. Patriot or Terrorist?,” Washington Post,
April 17, 2005.

62\While Posadawas acquitted by amilitary court, ahigher court ordered anew civiliantrial
Reportedly afirst set of prosecutors recommended against charging Posada, but a second
set of prosecutors took the caseto trial, and Posada escaped during that time in 1985. See
Oscar Corral, “ Debate Focuses on Escape,” Miami Herald, June 19, 2005.

& Oscar Corral and Alfonso Chardy, “Victim’ sKin Oppose PosadaBid for Asylum,” Miami
Herald, May 7, 2005.

¢ Department of Homeland Security, Office of Public Affairs, Statement, May 17, 2005.

& Alicia Caldwell, “Judge Says Cuban Militant Can’t Be Deported to Venezuela,”
Associated Press, September 28, 2005.
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Guantanamo Naval Base®®

The 45-square mile U.S. naval facility at Guantanamo Bay, Cuba, has been a
U.S. base since 1903, and under a 1934 treaty that remains in force, the U.S.
presence can only be terminated by mutual agreement or by abandonment by the
United States. When Fidel Castro assumed power inthe 1959 Cubanrevolution, the
new government gave assurances that it would respect all its treaty commitments,
including the 1934 treaty covering the Guantanamo base. Subsequently, however,
as U.S.-Cuban rel ations deteriorated, the Cuban government opposed the presence
asillegal.

Themission of the base has changed over time. During the Cold War, the base
was viewed asagood location for controlling Caribbean sealanes, as adeterrent to
the Soviet presence in the Caribbean, and as a location for supporting potential
military operations in the region. In 1994-1995, the base was used to house
thousands of Cubans and Haitians fleeing their homeland, but by 1996 the last of
refugees had departed, with most Cubans paroled into the United States, pursuant
toaMay 1995 U.S.-Cuban migration accord. Sincethe 1995 accord, theU.S. Coast
Guard hasinterdicted thousands of Cubans at sea and returned them to Cuba, while
amuch smaller number, those deemed at risk for persecution, have been taken to
Guantanamo and then granted asylum in a third country. In the aftermath of
increased violence in Haiti in February 2004, the base reportedly was being
considered as a contingency option to house Haitian migrantsin the event of amass
exodus from Haiti.®’

Another mission for the Guantanamo base emerged with the U.S.-led global
campaign against terrorism in the aftermath of the September 11, 2001, terrorist
attacksin the United States. With the U.S. war in Afghanistan in 2001, the United
States decided to send captured Taliban and Al Qaedafighters to be imprisoned in
Guantanamo. Although the Cuban government has objected to the U.S. presence
at Guantanamo, it did not initially oppose the new mission of housing detainees.
Defense Minister Raul Castro noted that, inthe unlikely event that aprisoner would
escape into Cuban territory, Cubawould capture the prisoner and return him to the
base.®® The Cuban government, however, has expressed concerns about the
treatment of prisoners at the U.S. base and has said it will keep pressing the
international community to investigate the treatment of terrorist suspects.®® In
January 2005, it denounced what it described as “atrocities” committed at the

% Background information on Guantanamo is drawn from out of print CRS Report 94-701,
Guantanamo Bay Naval Base, Cuba: Background and Current I ssues, by Ronald O’ Rourke
and Mark P. Sullivan, Sept. 2, 1994; copiesavailablefrom author, Mark Sullivan at 7-7689.

67 Jerry Seper, “U.S. Prepares for Haitian Refugees; Guantanamo Could Hold 20,000,
Washington Times, February 24, 2004.

& “CubaWould Hand Over Escapees, Raul Castro Says,” Miami Herald, January 20, 2002.

% For information on terrorist suspects held at Guantanamo, see CRS Report RL31367,
Treatment of “ Battlefield Detainees’ inthe War on Terrorism, by Jennifer Elsea; and CRS
Report RS22173, Detainees at Guantanamo Bay, by Jennifer K. Elsea
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Guantanamo base.” SomeMembers of Congress havecalled onthe Administration
to close the U.S. detention facility at Guantanamo, while others support the
continued use of Guantanamo to hold terrorist detainees.

With regard to the future of the Guantanamo base, a provision in the Cuban
Liberty and Democratic Solidarity Act of 1996 (P.L. 104-114, Section 210), states
that once ademocratically elected Cuban government isin place, U.S. policy will
be to be prepared to enter into negotiations either to return the base to Cuba or to
renegotiate the present agreement under mutually agreeable terms.

Radio and TV Marti

U.S.-government sponsored radio and television broadcasting to Cuba —
Radio and TV Marti — began in 1985 and 1990 respectively. Asspelled out in the
Broadcasting Board of Gover nors FY2006 Budget Request, the objectives of Radio
and TV Marti are 1) to support the right of the Cuban people to seek, receive, and
impart information and ideas through any mediaand regardless of frontiers; 2) to be
effectiveinfurthering theopen communication of information and ideasthrough use
of radio and television broadcasting to Cuba; 3) to serve as a consistently reliable
and authoritative source of accurate, objective, and comprehensive news; and 4) to
provide news, commentary, and other information about events in Cuba and
elsewhere to promote the cause of freedom in Cuba.

TV Marti broadcasts from facilities in Cudjoe Key, Floridafor four and one-
half hoursdaily from 6:00 p.m. - 10:30 p.m. It also broadcasts 24 hoursaday, seven
days aweek on the Hispasat satellite and is also available on the Internet 24 hours
aday. Radio Marti broadcasts on short and medium wave (AM) channels for 24
hours Tuesday through Saturday, 23 hours on Sunday, and 19 hours on Monday.
Surveys of Cubans have shown a Radio Marti listenership of 9% in 2000 and 5%
in 2001."" Both Radio and TV Marti programming also is transmitted for several
hourson Saturday viaairborne broadcasts conducted by the Air Force (see Airborne
Broadcasts below.)

Until October 1999, U.S.-government funded international broadcasting
programs had been a primary function of the United States Information Agency
(USIA). When USIA was abolished and its functions were merged into the
Department of State at the beginning of FY 2000, the Broadcasting Board of
Governors became an independent agency that included such entities asthe Voice
of America(VOA), Radio Free Europe/Radio Liberty (RFE/RL), Radio Free Asia,
and the Office of Cuba Broadcasting (OCB), which manages Radio and TV Marti.
OCB is headquartered in Miami, Florida. Legislation in the 104™ Congress (P.L.
104-134) required the relocation of OCB from Washington D.C. to south Florida.
The move began in 1996 and was completed in 1998.

© AnaRadelat, “ Cuba Turns Up Rhetoric on Guantanamo as UN Condemns Human Rights
Abuses,” CubaNews, April 2005.

" Brian Conniff, Acting Director, International Broadcasting Bureau, Broadcasting Board
of Governors, Testimony before the House Internationa Relations Committee,
Subcommittee on International Operations and Human Rights, June 6, 2002.



CRS-35

Both Radio and TV Marti have at times been the focus of controversies,
including questions about adherence to broadcast standards. There have been
various attempts over the years to cut funding for the programs, especialy for TV
Marti, which has not had an audience because of Cuban jamming efforts. Various
studies and audits of these programs have been conducted, including investigations
by the U.S. General Accounting Office, by a 1994 congressionally established
Advisory Panel on Radio and TV Marti, and by the State Department’ s Office of the
Inspector General .” (For background on Cubabroadcasting through 1994, see CRS
Report 94-636, Radio and Television Broadcasting to Cuba: Background and I ssues
through 1994, by Susan B. Epstein and Mark P. Sullivan.)

From FY 1984 through FY 2005, about $493 million has been spent for
broadcasting to Cuba, with about $300 million for Radio Marti (since FY 1984) and
$193 million for TV Marti (since FY 1989).

Debate on TV Marti. Inthevariouscongressional debateson TV Marti over
theyears, opponents of continued funding of the program maintain that virtually the
only people who see TV Marti in Cuba are those Cubans who visit the consular
section of the U.S. Interests Section in Havana, which has awaiting roomin which
TV Marti may be viewed. These critics argue that almost $190 million has been
spent by the United States for TV Marti, while the Cuban government only needs
to spend afew thousand dollars to jam the broadcasts effectively. They argue that
TV Marti is a waste of taxpayers money because it does not contribute to the
promotion of freedom and democracy in Cuba, unlike Radio Marti, which some
Cubans listen to as a source of information. Opponents also argue that the
conversion of TV Marti from VHF to UHF transmission has not succeeded in
overcoming Cuba' s jamming efforts.

In contrast, supporters of continued TV Marti funding point to a
congressionally mandated Advisory Panel in 1994, which stated that “the Cuban
people have an ardent desire and a genuine need to receive the programming
produced by TV Marti.””® Supporters argue that eliminating TV Marti would send
amessage to the Cuban people that the United States is not committed to the cause
of freedom in Cuba. They believethat eliminating TV Marti would be givingin to
the dictatorial Castro government, which suppressesthe freeflow of informationin

2 seethefollowing reportsand audits: U.S. General Accounting Office (GAO), Broadcasts
to Cuba, TV Marti Surveysare Flawed, GAO/NSIAD-90-252, August 1990; U.S. GAO, TV
Marti, Costs and Compliance with Broadcast Sandards and International Agreements,
GAO/NSIAD-92-199, May 1992; U.S. GAOQ, Letter to Hon. Howard L. Berman and Hon.
John F. Kerry regarding Radio Marti broadcast standards, GAO/NSIAD-93-126R, February
17, 1993; Advisory Panel on Radio and TV Marti, Report of the Advisory Panel on Radio
and TV Marti, Three Volumes, March 1994; U.S. GAO, Radio Marti, Program Review
Processes Need Srengthening, GAO/NSIAD-94-265, September 1994; U.S. GAO, U.S.
Information Agency, Issues Related to Reinvention Planning in the Office of Cuba
Broadcasting, GAO/NSIAD-96-110, May 1996; and U.S. Department of State, Officeof the
Inspector General, Review of Polices and Procedures for Ensuring that Radio Marti
Broadcasts Adhere to Applicable Requirements, 99-1B-010, June 1999.

3 Advisory Panel on Radio Marti and TV Marti, Report of the Advisory Panel on Radio
Marti and TV Marti, Executive Summary, March 1994.
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Cuba. These proponents contend that it isimpossible for the Cuban government to
completely jam TV Marti, and maintain that significant numbers of Cubans have
attempted to tune in to the programming. Still others point to the potential use of
TV Marti intheevent of acrisisor upheaval in Cuba’ sfuture, and arguethat in such
ascenario, it would be important to have TV Marti available as a news source.

Airborne Broadcasts. Inearly May 2004, the Commission for Assistance
for aFree Cubacalled for theimmediate deployment of the EC-130E/J Commando
Solo airborne platform for weekly airborne radio and television broadcasts to Cuba
in order to overcome Cuban jamming. It also called for funds “to acquire and refit
adedicated airborne platform for full-timetransmission of Radio and TV Marti into
Cuba.” Insupport of theserecommendations, President Bush directed that up to $18
million be committed “for regular airborne broadcasts to Cuba and the purchase of
a dedicated airborne platform for the transmission of Radio and Television Marti
into Cuba.” The longer term proposal for a dedicated airborne platform would not
be a military aircraft but an aircraft acquired and operated by the Broadcasting
Board of Governors' Office of Cuba Broadcasting (OCB).

At present, there are six EC-130E/J Commando Solo aircraft flown by the Air
Force Special Operations Wing at Harrisburg, Pennsylvania. The aircraft are
Specialized assets that have been used to conduct information operations,
psychol ogical operations, and civil affairsbroadcastsworldwideincluding Grenada
in 1983, Operation Desert Storm in 1990-1991, Kosovo in 1999, Operation
Enduring Freedom in Afghanistan, and Operation Iragi Freedom.”™ In May 2003,
the aircraft was used in atest to broadcast Radio and TV Marti to Cubain an effort
to overcome Cuban jamming of the U.S.-government broadcasts. Since August
2004, the aircraft has been used periodically to transmit Radio and TV Marti
programming. Currently, the aircraft transmit programming for several hours on
Saturday.

FY2006 Funding. The Administration requested, and Congress ultimately
funded, $37.7 million for Cuba broadcasting in FY 2006, about a $10 million
increase from the $27.6 million appropriated for FY 2005. Theincreaseisfor the
Broadcasting Board of Governors to acquire and outfit an aircraft for dedicated
airborne radio and television broadcaststo Cuba. According to the budget request,
the aircraft would support 4 hoursaday of Radio and TV Marti broadcastswith the
goa of overcoming Cuban government jamming. The aircraft reportedly will be
ready in the spring of 2006.”

The report to the House-passed version of H.R. 2862 (H.Rept. 109-118), the
FY 2006 Science, State, Justice, Commerce, and Related Agencies Appropriations
Act, included a committee recommendation for $27.9 million for Cuba
broadcasting, about $10 million below the Administration’ srequest. Accordingto
the report, the committee does not provide funding for an aircraft to transmit Radio
and TV Marti programming but assumes the continuation of periodic Commando

" U.S. Air Force Fact Sheet, “EC-130E/J COMMANDO SOLO,” April 2003.

> Pablo Bachelet, “ Plane May Help Overcome Cuba's ‘ News Blockade,” Miami Herald,
Jan. 3, 2006.
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Solo flights, operating within U.S. air space, for such transmissions. The House
approved H.R. 2862 on June 16, 2005. In the Senate, appropriations for Cuba
broadcasting wasincluded in the Senate version of the FY 2006 Foreign Operations
appropriationshill, H.R. 3057 (S.Rept. 109-96). Asapproved by the Senate on July
20, 2005, the bill would provide $37.7 million for Cuba broadcasting, including
fundsfor anaircraft to transmit Radio and TV Marti programming. During July 19,
2005, floor consideration, the Senate defeated (33-66) S. Amdt. 1294 (Dorgan) that
would have eliminated funding for television broadcasting to Cuba. Ultimately,
Congress included appropriations for Cuba broadcasting in H.R. 2862, which was
signed into law on November 22, 2005 as P.L. 109-108. The conference report
(H.Rept. 109-272) to the bill fully funded the Administration’s request of $37.7
million.

Inother legidlative action, both H.R. 2601 and S. 600, the FY 2006 and FY 2007
Foreign Affairs Authorization Act, in Section 503 of each bill, would authorize the
OCB touseadditional AM frequenciesaswell asFM and shortwave frequenciesfor
Radio Marti in order to help overcome Cuban jamming. House-passed H.R. 2601
(Section 106) would authorizethe Administration’ sfull request of $37.7 millionfor
Cuba broadcasting for FY 2006 and $29.9 million for FY 2007, including funds for
an aircraft to improve radio and television transmission and reception. S. 600
(Section 111) would authorize funding for Cuba broadcasting under the
International Broadcasting Operations account, but without a specific earmark.
During Senate floor consideration of S. 600 on April 6, 2005, the Senate rejected
S.Amdt. 284 (Dorgan), by avote of 65-35, that would have prohibited funds from
being used for television broadcasting to Cuba.

U.S. Funding to Support Democracy and Human Rights

Over the past several years, the United States provided assistance— primarily
through the U.S. Agency for International Development (USAID), but aso through
the State Department — to increase the flow of information on democracy, human
rights, and free enterprise to Cuba. USAID’s Cuba program supports a variety of
U.S.-based non-governmental organizations to promote rapid, peaceful transition
to democracy, help develop civil society, and build solidarity with Cuba s human
rightsactivists.” Theseeffortsare funded through Economic Support Funds (ESF)
intheannual foreign operationsappropriationsbill. In FY 2001, $4.989 millionwas
provided for various Cubaprojects; $5 millionwasprovided for FY 2002; $6 million
was provided for FY 2003; and while almost $7 million was originally appropriated
for FY 2004, ultimately atotal of $21.4 million was provided for the year through
re-programming to fund democracy-building activities recommended by the
Commission for Assistance to a Free Cuba.

For FY 2005, the Administration requested $9 million to back public diplomacy
to promote democratization, respect for human rights, and the devel opment of afree
market economy in Cuba. The House-passed version of the FY 2005 foreign
operations appropriations bill, H.R. 4818, did not specifically earmark such

® See USAID’s Cuba program website: [http://www.usaid.gov/locations/latin_america
_caribbean/country/cuba/].
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assistance for Cuba, but the House A ppropriations Committee's report to the bill
(H.Rept. 108-599) noted that the committee fully supports the Administration’s
budget request. In final action, Congress fully funded the $9 million request for
Cuba projects in the FY2005 omnibus appropriations measure (P.L. 108-447,
H.Rept. 108-792).

For FY 2006, the Administration is requesting $15 million in ESF assistance
for democracy activitiesfor Cuba. According to the request, the fundswill support
USAID-administered programswith democracy and human rightsgroups, focusing
on those groups that disseminate information to the Cuban people and those that
provide humanitarian assistanceto victims of political repression andtheir families.
USAID will aso continue to work with third-country non-governmental
organizationsin Latin Americaand Europeto rai seawareness of Cuban government
repression. Neither the House- nor Senate-passed versions of H.R. 3057, the
FY 2006 Foreign Operations appropriations bill, addressed this issue, and the
conferencereport onthe measure (H.Rept. 109-265) did not includea Cubaearmark
for ESF assistance.

In terms of authorization legislation, during April 6, 2005, Senate floor
consideration of S. 600, the Y 2006 and FY 2007 Foreign Affairs Authorization Act,
an amendment was proposed — S.Amdt. 319 (Ensign) — that would authorize not
more than $15 million in assistance and other support “for individuals and
independent nongovernmental organi zationsto support democracy-building efforts
for Cuba’ and up to $5 million for the OA Sto support work on Cuba’ shuman rights
situation. The House-passed version of H.R. 2601 has a provision (Section 215)
that would authorize $5 million for the State Department’ s Bureau of Educational
and Cultural Affairs for a variety of U.S. government scholarship and exchange
programs, with priority given to human rights dissidents, pro-democracy activists,
and independent civil society members for participation in these programs.

In addition to funding through foreign operations appropriations, the United
States provides democratization assistance for Cuba through the National
Endowment for Democracy (NED), which isfunded through the annual Commerce,
Justice, and State (CJS) appropriations measure. Cuba funding through NED has
steadily increased over the past several years. NED-funded democracy projectsfor
Cuba amounted to $765,000 in FY 2001; $841,000 in FY 2002; $1.143 million in
FY2003; and $1.149 million in FY2004. So far in FY2005, NED has funded
$864,000 in Cuba projects with money received from the State Department.

Migration Issues’’

1994 and 1995 Agreements. In 1994 and 1995, Cuba and the United
States reached two migration accords designed to stem the mass exodus of Cubans
attempting to reach the United States by boat. On the minds of U.S. policymakers
wasthe 1980 Mariel boatlift in which 125,000 Cubansfled to the United Stateswith
the approval of Cuban officias. In response to Castro’s threat to unleash another

" For more, see CRS Report RS20468, Cuban Migration Policy and Issues, by Ruth Ellen
Wasem.
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Mariel, U.S. officials reiterated U.S. resolve not to allow another exodus. Amid
escalating numbers of fleeing Cubans, on August 19, 1994, President Clinton
abruptly changed U.S. migration policy, under which Cubansattempting tofleetheir
homeland were allowed into the United States, and announced that the U.S. Coast
Guard and Navy would take Cubans rescued at sea to the U.S. naval base at
Guantanamo Bay, Cuba. Despitethe changein policy, Cubans continued fleeingin
large numbers.

Asaresult, in early September 1994, Cuba and the United States began talks
that culminated in a September 9, 1994 bilateral agreement to stem the flow of
Cubansfleeing tothe United Statesby boat. 1nthe agreement, the United Statesand
Cuba agreed to facilitate safe, legal, and orderly Cuban migration to the United
States, consistent with a 1984 migration agreement. The United States agreed to
ensure that total legal Cuban migration to the United States would be a minimum
of 20,000 each year, not including immediaterelatives of U.S. citizens. Inachange
of policy, the United States agreed to discontinue the practice of granting parole to
all Cuban migrants who reach the United States, while Cuba agreed to take
measures to prevent unsafe departures from Cuba.

In May 1995, the United Statesreached another accord with Cubaunder which
the United Stateswould parolethe more than 30,000 Cubans housed at Guantanamo
into the United States, but would intercept future Cuban migrants attempting to
enter the United States by sea and would return them to Cuba. The two countries
would cooperate jointly in the effort. Both countries also pledged to ensure that no
action would be taken against those migrants returned to Cuba as a consequence of
their attempt to immigrate illegaly. On January 31, 1996, the Department of
Defense announced that the last of some 32,000 Cubans intercepted at sea and
housed at Guantanamo had left the U.S. Naval Base, most having been paroled into
the United States.

Elian Gonzalez Case.” From late November 1999 through June 2000,
national attention becamefocused on Cuban migration policy asaresult of theElian
Gonzalez case, thefive-year old boy found clinging to an inner tube off the coast of
Fort Lauderdale. The boy’s mother drowned in the incident, while his father, who
residedin Cuba, called for hisreturn. Althoughtheboy’ srelativesin Miami wanted
him to stay in the United States, the Immigration and Naturalization Service ruled
that the boy’ sfather had the sole legal authority to speak on hisson’sbehalf. After
numerous legal appeal s by the Miami relatives were exhausted, the boy returned to
Cuba with his father in June 2000. In Cuba, Fidel Castro orchestrated numerous
mass demonstrations and amediablitz on theissue until the boy’ sreturn. The case
generated an outpouring of emotion among the Cuban popul ation aswell asin south
Florida

Wet Foot/Dry Foot Policy. Sincethe 1995 migrationaccord, theU.S. Coast
Guard hasinterdicted thousands of Cubansat seaand returned themto their country,
whilethose deemed at risk for persecution have been transferred to Guantanamo and

8 For more information, see CRS Report RS20450, The Case of Elian Gonzalez: Legal
Basics, by Larry M. Eig.
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then found asylum in athird country. Those Cubans who reach shore are alowed
to apply for permanent resident status in one year, pursuant to the Cuban
Adjustment Act of 1966 (P.L.89-732). Thisso-called*wet foot/dry foot” policy has
been criticized by some as encouraging Cubans to risk their livesin order to make
it to the United States and as encouraging alien smuggling. Others maintain that
U.S. policy should wel come those migrants fleeing communist Cubawhether or not
they are able to make it to land.

The number of Cubans interdicted at seaby the U.S. Coast Guard hasrisenin
recent years, from 931 in 2002 to 1,464 in 2003 and 1,499 in 2004. In 2005, 2,952
Cubans were indicted, almost twice the number of Cubansinterdicted in 2004.”

U.S. prosecution against migrant smugglersin Florida has increased in recent
years with numerous convictions. There have been several violent incidents in
which Cuban migrants have brandished weapons or in which Coast Guard officials
have used forceto prevent Cubansfrom reaching shore. InJuly 2003, aU.S. federal
court in Florida convicted a Cuban national for hijacking a plane to Key West on
April 1, 2003. Another six Cubanswere convicted in Key West in December 2003
for hijacking a Cubana Airlines plane to Florida earlier in the year.

The Cuban government hastaken forceful action against individuals engaging
in alien smuggling. Prison sentencesof up to three years may be imposed against
those engaging in alien smuggling, and for incidentsinvolving death or violence, a
life sentence may beimposed. On April 11, 2003, the Cuban government executed
three men who had hijacked aferry in Havanaon April 2 in an attempt to reach the
United States. The ferry hijacking had been preceded by the hijacking of two small
planes to the United States. The summary execution prompted worldwide
condemnation of the Cuban government. The Cuban government maintained that
it took the action to prevent additional hijackings.

The U.S. Interest Section in Havana has officers that visit the homes of
returned migrantsto assess the Cuban government’ s treatment of those repatriated.
The Department of State (pursuant to P.L. 105-277, Section 2245) makes a semi-
annual report to Congress on the methods employed by the Cuban government to
enforce the the 1994 migration agreement and on the Cuban government’'s
treatment of thosereturned. InaMay 2004 report to Congress, the State Department
noted that it has been unableto monitor returnees outside HavanasinceMarch 2003.
The State Department noted, however, that prior to that time, “a majority of the
returnees it monitored did not suffer retribution from the Cuban authorities as a
result of their attempt to depart illegally” but noted that “there continued to be clear
and credible instances of harassment and punishment of returnees.”®

" U.S. Coast Guard, Alien Migrant Interdiction, Coast Guard Office of Law Enforcement,
“Totd Interdictions, Calender Y ear 1982 to Present,” Jan. 23, 2006.

8 U.S. Department of State. “Cuban Emigration Policies, Report Submitted by the
Department of State Pursuant to Section 2245 of the Omnibus Consolidated and Emergency
Supplemental Appropriations Act, 1999 (P.L. 105-277)" May 2004.
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On July 21, 2003, the U.S. Coast Guard repatriated 15 Cubans who had been
interdicted on a Cuban government vessel that had been stolen on July 15 (12 of the
Cubans were involved in stealing the boat and overpowered the three others who
were guarding the government vessel.) The United Statesreturned the Cubans after
assurances from the Cuban government that no one would face execution and no
one would serve more than 10 yearsin prison. The Cuban government lauded the
return of the migrants for being in line with the 1995 migration agreement. The
repatriation of the migrants prompted widespread criticism of the Administrationin
Florida and among some Members of Congress. Some critics called for an
investigation into the U.S.-Cuban negotiationsthat led to the return of the migrants
and some have called for the Administration to change the policy of repatriating
those Cubans interdicted at sea. Supporters of the policy maintained that
implementation of the migration accords isimportant for preventing another mass
exodus of Cubans fleeing to the United States.

On October 10, 2003, President Bush announced that the United Stateswould
increase the number of new Cuban immigrants each year, improve the method of
identifying refugees, redouble effortsto process Cubans seeking to leave Cuba, and
initiate a public information campaign in Floridaand Cubato better inform Cubans
of the routes to safe and legal migration to the United States. The President’s
announcement was in part a response to the criticism of the Administration’s
migration policy in the aftermath of the July 2003 repatriation of the individuals
involved in stealing a Cuban government vessel.

On January 9, 2006, the U.S. Coast Guard repatriated 15 Cuban migrants that
had landed on a piling of an old bridgein the FloridaKeys that does not connect to
land. The case, now being challenged in federal court on behalf of the returned
Cubans, prompted some Members to call for areview of the “wet foot/dry foot”
policy regarding Cuban migrants. On January 18, 2006, Cuban American activist
Ramén Sanchez ended a12-day hunger strike after the White House promised talks
with Cuban American leaders about U.S. migration policy toward Cuba.

Migration Talks. Semi-annua U.S.-Cuban talks aternating between Cuba
and the United States had been held regularly on theimplementation of the 1994 and
1995 migration accords, but the State Department cancelled the 20" round of talks
scheduled for January 2004, and no migration talks have been held since.
According to the State Department, Cuba has refused to discuss five issues
identified by the United States: (1) Cuba sissuance of exit permitsfor al qualified
migrants; (2) Cuba s cooperation in holding a new registration for an immigrant
lottery; (3) the need for adeeper Cuban port utilized by the U.S. Coast Guard for the
repatriation of Cubans interdicted at sea; (4) Cuba s responsibility to permit U.S.
diplomatstotravel to monitor returned migrants; and (5) Cuba’ sobligationto accept
the return of Cuban national s determined to be excludable from the United States.™

In response to the cancellation of thetalks, Cuban officials maintained that the
U.S. decision wasirresponsible and that it was prepared to discuss all of theissues

8 U.S. Department of State. State Department Regular Briefing, Richard Boucher. January
7, 2004.
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raised by the United States.®? Thelast time talks were suspended wasin 2000 by the
Cuban government when Elian Gonzalez was in the United States.

Legislation Approved in the 108" Congress

For acomplete listing of legidative initiatives on Cubain the 108" Congress,
see CRS Report RL31740, Cuba: Issues for the 108" Congress, by Mark P.
Sullivan.

Appropriations Measures

P.L. 108-447 (H.R. 4818), Consolidated Appropriations Act for FY 2005.
Originally introduced as FY 2005 Foreign Operations Appropriations, which the
House approved on July 13, 2004, and the Senate approved, amended, on September
23, 2004. Conference report, H.Rept. 108-792, filed November 20, 2004, which
incorporated nine regular appropriations bills. The House agreed (344-51) to the
conference report on November 20, 2004, as did the Senate (65-30). President
signed into law December 8, 2004.

Division A, covering Agriculture appropriations, dropped the Cuba provision
that had been included in the Senate committeeversion of S. 2803 (Section 776) that
would have eased restrictions on travel to Cubaif it was related to the commercial
sale of agricultural and medical products.

Division B, covering Commerce, Justice and State appropriations, dropped the
Cubaprovision in the House-passed version of H.R. 4754 (Section 801) that would
have prohibited funds from being used to implement recent restrictions on gift
parcel sand on baggagefor travel ers. Theomnibusmeasure also earmarked $27.629
million for broadcasting to Cuba, the full amount requested by the Administration.

Division D, covering Foreign Operations appropriations, dropped contrasting
House- and Senate-approved provisions from the original versions of H.R. 4818
related to assistance for cooperation with Cuba on counter-narcotics matters. The
Senate version would have provided $5 million in International Narcotics Control
and Law Enforcement assistance for such efforts, while the House version would
have prohibited such assistance. The omnibus measure also earmarked $9 million
in Economic Support Funds, as requested by the Administration, for Cuba projects
to promote democrati zation, respect for human rights, and the devel opment of afree
market economy.

Division H, covering Transportation/Treasury appropriations, dropped all
House and Senate provisions that would have eased Cuba sanctions. These
consisted of three House provisions in H.R. 5025 that would have eased Cuba
sanctions on family and educationa travel and on private commercial saes of
agricultural and medical products, and one Senate provision in the committee

8 “Migration Talks Cancelled,” Miami Herald, January 8, 2004.
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version S. 2806 that would have prohibited funds from administering or enforcing
restrictions on Cubatravel.

P.L.108-199 (H.R. 2673), Consolidated AppropriationsAct for FY 2004.
Originally introduced asthe FY 2004 agriculture appropriations measure, which the
House passed July 14, 2003, and the Senate passed November 6, 2003. On
November 25, 2003, a conference report was filed, H.Rept. 108-401, which
incorporated seven regular appropriations acts for the year. Conference report
agreed to (242-176) in House November 25, 2003; agreed to (65-28) in Senate
January 22, 2004. Signed into law January 23, 2004.

Division A, covering Agriculture appropriations, dropped the Cuba provision
that had been included in the Senate-approved version of H.R. 2673 (Section 760)
that would have allowed travel to Cuba under a general license (without applying
to the Treasury Department) for travel related to commercial sales of agricultural
and medical goods.

Division B, covering Commerce, Justice, and State appropriations, fundsRadio
and TV broadcasting to Cuba under the International Broadcasting Operations
Account, but without aspecific earmark. The conferees stated that they expected the
Broadcasting Board of Governors to provide $1.2 million to pursue aternative
means of transmission, including Internet transmission, of Cubabroadcasting. The
Administration requested $26.901 million for Cuba broadcasting, with $16.355
million for Radio Marti and $10.546 million for TV Marti.

Division D, covering Foreign Operations appropriations, did not include
assistance for counter-narcotics cooperation with Cubathat had been in the Senate-
approved version of H.R. 2800 (Section 680), nor did it include the provision inthe
House version of bill (Section 571) that would have prohibited such assistance.
Division D also funded democracy programsfor Cuba. While the conferees did not
earmark assistance for Cuba democracy programsin the bill, the conference report
recommended full funding of the Administration’ s$7 million in Economic Support
Fundsfor democracy programs supported by USAID. The House-passed version of
H.R. 2800 had no earmark (although the House report, H.Rept. 108-122,
recommended full funding of the Administration’s $7 million request), while the
Senate-passed version of H.R. 2800 (Section 699G) would have provided not more
than $5 billion in Transition Initiatives funds for democracy-building efforts for
Cuba.

Division F, covering Transportation/Treasury appropriations, dropped all
provisions easing Cuba sanctions that had been included in the House- and Senate-
approved versionsof H.R. 2989. Both the House and Senate versions of H.R. 2989
had anearly identical provision (Section 745 in the House version and Section 643
in the Senate verison) that would have prevented funds from being used to
administer or enforcerestrictionsontravel or travel-rel ated transactions. Inaddition,
the House version of H.R. 2989 had provisions that would have prevented funds
from being used to administer or enforce restrictions on remittances (Section 746)
andfrom being used to eliminatethetravel category of people-to-peopl e educational
exchanges (Section 749).
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P.L. 108-7 (H.J.Res. 2), Consolidated Appropriations Resolution for
FY2003. President signed into law February 20, 2003. While the measure did not
earmark funding for human rights and democracy projects for Cuba, it funded
FY 2003 Foreign Operations appropriations; the Administration’s FY 2003 foreign
aid request had included $6 million for such projects ($5.750 was ultimately
allocated by the Administration). The omnibus bill also provided $24.996 million
for Radio and TV Marti broadcasting to Cuba.

Human Rights Resolutions

H.Res. 179 (Diaz-Baart, Lincoln). Expressesthe senseof theHouseregarding
the systematic human rights violations in Cuba committed by the Castro regime,
cals for the immediate release of all political prisoners, and supports respect for
basic human rights and free elections in Cuba. Introduced April 7, 2003. House
passed (414-0, 11 present) April 8, 2003.

S.Res. 62 (Ensign). Calling upon the OAS Inter-American Commission on
Human Rights, the U.N. High Commissioner for Human Rights, the European
Union, and human rights activists throughout the world to take certain actions in
regard to the human rightssituation in Cuba. Introduced February 24, 2003; referred
to Committee on Foreign Rel ations. Senate agreed to by unanimous consent on June
27, 2003.

S.Res. 97 (Nelson, Bill). Expresses the sense of the Senate regarding the
arrests of Cuban democracy activists by the Cuban government. Introduced March
25, 2003; Senate Committee on Foreign Relations discharged by unanimous
consent. Senate amended and agreed to the resolution April 7, 2003, by unanimous
consent.

S.Res. 328 (Nelson, Bill). Expresses the sense of the Senate regarding the
continued human rights violations committed by Fidel Castro and the Cuban
government, calls on Cuba to immediately release individuals imprisoned for
political purposes, and calls upon the 60" session of the U.N. Commission on
Human Rights to condemn Cuba for its human rights abuses and demand that
inspectors from the International Committee of the Red Cross be allowed to visit
andinspect Cuban prisons. Introduced April 1, 2004; Senate passed, amended, April
8, 2004, by unanimous consent.

Legislative Initiatives in the 109™ Congress

Human Rights and Democracy

H.Con.Res. 81 (Menendez). Expresses the sense of Congress regarding the
two-year anniversary of the human rights crackdownin Cuba. Introduced March 2,
2005; approved by the House Committee on International RelationsMarch 9, 2005.
House passed (398-27, 2 present) April 27, 2005.
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H.Res. 193 (Diaz-Balart, Mario). Expresses support of the House of
Representatives to the organizers and participants of the May 20, 2005, meeting in
Havana of the Assembly to Promote Civil Society. Introduced April 6, 2005;
approved by the Committee on International Relations April 27, 2005. House
passed (392-22, 1 present) May 10, 2005.

H.Res. 388 (Diaz-Balart, Lincoln). Expresses the sense of the House of
Representatives regarding the Cuban government’s extreme repression against
membersof Cuba’ spro-democracy movement in July 2005; condemnsgrosshuman
rights violations committed by the Cuban regime; calls on the Secretary of State to
initiate an international solidarity campaign on behalf of the immediate rel ease of
all Cuban political prisoners; calls on the European Union to reexamine its current
policy toward the Cuban regime; and callson the U.S. Permanent Representativeto
the United Nations and other international organizations to work with member
countries of the U.N. Commission on Human Rights (UNCHR) to ensure a strong
resolution on Cuba at the 62™ session of the UNCHR. Introduced July 26, 2005.
House passed (393-31) September 29, 2005.

H.Con.Res. 165 (Andrews). Expressesthe sense of Congressthat theembargo
should not belifted until the Cuban government agreesto decriminalize free speech,
association, and movement and other elements crucial to the development of
democracy and the protection of fundamental human rights; and calls on the Cuban
government to immediately release all political prisonersin Cuba, eliminate all of
Cuba’ scriminal lawsthat unnecessarily restrict fundamental human rights, respect
fundamental human rights and immediately schedule free multiparty and
internationally supervised elections. Introduced May 24, 2005; referred to the
Committee on International Relations.

P.L. 109-102 (H.R. 3057). FY 2006 Foreign Operations, Export Financing,
and Related Programs. Reported by House Committee on Appropriations June 24,
2005 (H.Rept. 109-152). House approved (393-32) June 29, 2005. Reported by
Senate Committee on Appropriations June 30, 2005 (S.Rept. 109-96). Senate
approved (98-1), amended, July 20, 2005. Conference report (H.Rept. 109-265)
filed November 2, 2005. House approved (358-39) November 4; Senate approved
(91-0) November 10. Signed into law November 14. The Administration requested
$15millionin ESF assistancefor democracy activitiesfor Cuba. Neither theHouse
nor the Senate versions addressed this issue, and the conference report did not
include a specific earmark for Cuba. (Also see provisions on Cuba Broadcasting
and Anti-drug Cooperation below.)

S.Res. 140 (M artinez). Expresses support of the Senate for the May 20, 2005
meeting in Havana of the Assembly to Promote Civil Society. Introduced May 12,
2005; Senate approved by unanimous consent May 17, 2005.

S. 600 (Lugar)/H.R. 2601 (Smith). Foreign Affairs Authorization Act, Fiscal
Y ears 2006 and 2007. S. 600 introduced and reported by Senate Foreign Relations
CommitteeMarch 10, 2005 (S.Rept. 109-35). H.R. 2601 introduced May 24, 2005;
reported, amended, by House International Relations Committee July 13, 2005
(H.Rept. 109-168). House approved (351-78) July 20, 2005. As approved by the
House, H.R. 2601 hasaprovision (Section 215) that would authorize $5 million for
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the State Department’ s Bureau of Educational and Cultural Affairsfor avariety of
U.S. government scholarship and exchange programs, with priority given to human
rights dissidents, pro-democracy activists, and independent civil society members
for participationintheseprograms. During Senate consideration of S. 600, S.Amdit.
319 (Ensign) offered on April 6, 2005, would authorize not more than $15 million
in assistance and other support “for individuals and independent nongovernmental
organizationsto support democracy-building effortsfor Cuba’ and up to $5 million
for the OAS to support work on Cuba's human rights situation. (See Cuba
Broadcasting and U.S. Fugitives sections for additional Cuba provisions.)

Modification of Sanctions

P.L. 109-108 (H.R. 2862). FY 2006 Science, State, Justice, Commerce, and
Related Agencies Appropriations Act. Reported by Appropriations Committee
(H.Rept. 109-118). House passed June 16, 2005. Senate passed September 15, 2005.
Conference report (H.Rept. 109-272) filed November 7, 2005. House approved
conference November 9; Senate approved November 16, 2005. Signed into law
November 22, 2005. During June 15, 2005, House floor consideration, the House
rejected H.Amdt. 270 (Flake), by avote of 210-216, that would have prohibited use
of funds to implement, administer, or enforce amendments to the Cuba embargo
regulationsfrom June 22, 2004, that tightened restrictionson gift parcels. H.Amdt.
269 (McDermott), which would have prohibited the use of funds in the bill to
prosecuteany individual for travel to Cuba, wasoffered but subsequently withdrawn
on June 15, 2005. Also see provision on Cuba Broadcasting below.

P.L. 109-115 (H.R. 3058). FY 2006 Transportation, Treasury, Housing and
Urban Devel opment, the Judiciary, District of Columbia, and Independent Agencies
Appropriations. House Committee on Appropriations reported June 24, 2005
(H.Rept. 109-153). House approved (4-5-18) June 30, 2005. Senate Committee on
Appropriations reported July 26, 2005 (S.Rept. 109-109). Senate approved (93-1)
October 20, 2005. Conference report (H.Rept. 109-307) filed November 18, 2005.
House approved conference November 18, 2005. Senate approved conference
November 21, 2005. Signed into law November 30, 2005. As approved by the
House, Section 945 would have prohibited funds from being used to implement
February 25, 2005, amendments to Section 515.533 of Title 31, Code of Federal
Regulations, regarding a clarification of the term “payment of cash in advance.”
The Senate-passed version contained an identical provision, Section 719, regarding
the “payment of cash in advance” for U.S. agricultural exports to Cuba; the
provision was adopted by an amendment offered by Senator Dorgan during July 19,
2005, consideration by the Senate Appropriations Subcommittee. The conference
report did not include the provision.

In the House, during June 30, 2005, floor consideration, the House rejected
three Cuba amendments: on family travel, H.Amdt. 420 (Davis), by avote of 208-
211; on educational travel, H.Amdt. 422 (Lee), by a vote of 187-233; and on the
overall embargo, H.Amdt. 424 (Rangel), by a vote of 169-250. An additional
amendment on religious travel, H. Amdt. 421 (Flake), was withdrawn, and an
amendment on travel by members of the U.S. military, H.Amdt. 419 (Flake), was
ruled out of order for constituting legislation in an appropriations bill.
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During Senate consideration, S, Amdt. 2133 (Dorgan), proposed on October 19,
2005, would have prohibited fundsfrom being used to enforcerestrictionsontravel.
The amendment was withdrawn the following day after a second-degree
amendment, S Amdt. 2158 (Ensign), related to abortion (and unrel ated to Cuba) was
proposed.

H.Con.Res. 206 (Serrano). Expressesthesenseof Congressthat the President
should temporarily suspend restrictions on remittances, gift parcels, and family
travel to Cuba to allow Cuban-Americans to assist their relatives in Cubain the
aftermath of Hurricane Dennis. Introduced July 12, 2005; referred to Committee on
International Relations.

H.R. 208 (Serrano). Cuba Reconciliation Act. Lifts the trade embargo.
Removesprovisionsrestricting trade and other rel ationswith Cuba, including repeal
of the Cuban Democracy Act of 1992, the Cuban Liberty and Democratic Solidarity
Act of 1996, and provisions of Section 211 of the Department of Commerce and
Related AgenciesAppropriationsAct, 1999 rel ated to transactionsor paymentswith
respect to trademarks. Introduced January 4, 2005; referred to the Committees on
International Relations, Ways and Means, Energy and Commerce, Judiciary,
Financial Services, Government Reform, and Agriculture.

H.R. 579 (Paul). Lifts the trade embargo. Removes provisions restricting
trade and other relations with Cuba, including repeal of the Cuban Democracy Act
of 1992, the Cuban Liberty and Solidarity Act of 1996, and provisions of Section
211 of the Department of Commerce and Relations Agencies Appropriations Act,
1999 related to transactions or paymentswith respect to trademarks. ProhibitsU.S.
assistance to Cuba. Introduced February 2, 2005; referred to Committees on
International Relations, Ways and Means, Energy and Commerce, Judiciary,
Financial Services, Government Reform, and Agriculture.

H.R.719(Moran of Kansas)/S. 328 (Craig). Agricultural Export Facilitation
Act of 2005. Identical bills to facilitate the sale of U.S. agricultural products to
Cuba, as authorized by the Trade Sanctions and Export Enhancement Act of 2000.
The bills would provide for a general license by the Secretary of the Treasury for
travel-rel ated transactionsrel ated to the sal esand marketing of agricultural products
to Cuba; expressthe sense of Congressthat the Secretary of State should issuevisas
for the temporary entry of Cuban nationals to conduct activities related to
purchasing U.S. agricultural goods; clarify the “payment of cash in advance” term
used in the Trade Sanctions Reform and Export Enhancement Act of 2000 (TSRA)
to mean that the payment by the purchaser and the receipt of such payment to the
seller occurs prior to the transfer of title of the commodity or product to the
purchaser and the release of control of such commodity or product to the purchaser;
would prohibit the President from restricting direct transfersfrom aCuban financial
ingtitutiontoaU.S. financia institutionfor U.S. agricultural salesunder TSRA; and
repeals Section 211 of the Department of Commerce and Relations Agencies
Appropriations Act, 1999 related to transactions or payments with respect to
trademarks.

H.R. 719 was introduced February 9, 2005; referred to the Committees on
International Relations, Judiciary, Financial Services, and Agriculture. S. 328
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introduced February 9, 2005; referred to Committee on Foreign Relations. S.Amdt.
140 (Martinez), an amendment intended to be proposed to S. 328, would require a
presidential certification to Congress that Cuba has released or properly accounted
for political prisoners in Cuba, including a list of 79 individuals, before the
provisions of the act take effect.

H.R. 1268 (Lewis). FY2005 Emergency Supplemental Appropriations for
Defense, the Global War on Terror and Tsunami Relief. Introduced March 11,
2005. During April 20, 2005, Senatefloor debate, S. Amdt. 475 (Craig), asmodified
by S, Amdt. 549 (Baucus) and S, Amdt. 552 (Baucus), would have clarified theterms
of “payment of cash in advance” under the Trade Sanctions Reform and Export
Enhancement Act of 2000. The amendment was ruled non-germane.

H.R. 1339 (Emerson)/S. 634 (Chambliss). Similar, although not identical,
bills, to amend the Trade Sanctions Reform and Export Enhancement Act of 2000
to clarify allowable payment terms for sales of agricultural commodities and
productsto Cuba. Thebillswould clarify that “ payment of cash in advance” means
the payment by the purchaser and the receipt of such payment to the seller occurs
prior to the transfer of title of such commaodity or product to the purchaser and the
release of control of such commodity or product to the purchaser. H.R. 1339
introduced March 16, 2005; referred to Committees on Financial Services,
International Relations, and Agriculture. S. 634 was introduced March 16, 2005;
referred to Committee on Foreign Relations.

H.R. 2361 (Taylor, Charles). FY 2006 Interior, Environment, and Related
Agencies Appropriations. House passed May 19, 2005. Senate passed June 29,
2005. During June 29, 2005, Senate consideration, the Senate rejected (60-35; a
two-thirds majority vote was required) a motion to suspend the rules with respect
to S.Amdt. 1059 (Dorgan), which would have allowed travel to Cuba under a
general license for the purpose of visiting a member of the person’s immediate
family for humanitarian reasons. The amendment was then ruled out of order.

H.R. 2617 (Davis, Jim). Prohibits any additional restrictions on per diem
allowances, family visits to Cuba, remittances, and accompanied baggage beyond
thosethat werein effect on June 15, 2004. Introduced May 25, 2005; referred to the
Committee on International Relations.

H.R. 3064 (L ee). Prohibitsthe use of fundsavailableto the Department of the
Treasury to implement regulations from June 2004 that tightened restrictions on
travel to Cuba for educational activities. Introduced June 24, 2005; referred to
Committee on International Relations.

H.R. 3372 (Flake). United States Trademark Defense Act of 2005. Repeals
Section 211 of the Department of Commerce and Relations Agencies
Appropriations Act, 1999, related to transactions or payments with respect to
trademarks. Requires the United States Trade Representative (USTR) to examine
the polices and practices of Cuba with respect to protecting and enforcing
intellectual property rights, and requires USTR to give these findings due
consideration when identifying countries that deny adequate protection, or market
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access, for intellectual property rights. Introduced July 21, 2005; referred to
Committee on the Judiciary and Committee on Ways and Means.

S. 600 (Lugar). Foreign Affairs Authorization Act, Fiscal Years 2006 and
2007. Introduced and reported by Senate Foreign Relations Committee March 10,
2005 (S.Rept. 109-35). During Senate floor consideration on April 6, 2005, the
Senate considered S.Amdt. 281 (Baucus) and asecond-degree amendment, S. Amdit.
282 (Craig) that would facilitate the sale of U.S. agricultural productsto Cuba. The
language of the amendments consists of the provisions of S. 328 (Craig), the
Agricultural Export Facilitation Act of 2005 described above. (Also see
amendments above on assistance for Cuba Human Rights and Democracy Projects
(S. 319), and below on Television Broadcasting to Cuba (S.Amdt. 284).)

S. 691 (Domenici)/H.R. 1689 (Feeney). Modifies the prohibition (so-called
Section 211) onrecognition by U.S. courtsof certainrightsrelatingto certain marks,
trade names, or commercial names. S. 691 introduced April 4, 2005; referred to
Senate Committee on the Judiciary. HR. 1689 introduced April 19, 2005; referred
to House Committee on the Judiciary.

S.894 (Enzi)/H.R. 1814 (Flake). Similar, although not identical, billstoallow
travel between the United States and Cuba. S. 894 introduced April 25, 2005;
referred to the Committee on Foreign Relations. H.R. 1814 introduced April 26,
2005; referred to the Committee on International Relations.

S. 1604 (Craig). Judicial Powers Restoration Act of 2005. Repeals Section
211 of the Department of Commerce and Related Agencies Appropriations Act,
1999, related to transactions or payments with respect to trademarks. Introduced
July 29, 2005; referred to Senate Committee on the Judiciary.

Migration

H.R. 209 (Serrano). Baseball Diplomacy Act. Waives certain prohibitions
with respect to nationals of Cuba coming to the United States to play organized
baseball. Introduced January 4, 2005; referred to Committees on International
Relations and Judiciary.

Cuba Broadcasting

P.L. 109-108 (H.R. 2862). FY 2006 Science, State, Justice, Commerce, and
Related Agencies Appropriations Act. Reported by Appropriations Committee
(H.Rept. 109-118). House passed June 16, 2005. Senate passed September 15, 2005.
Conference report (H.Rept. 109-272) filed November 7, 2005. House approved
conference November 9; Senate approved conference November 16, 2005. Signed
into law November 22, 2005. The report to the House bill included a committee
recommendation of $27.9 million for Cuba broadcasting, $10 million below the
Administration’s request, and did not provide funding for an aircraft to transmit
Radio and TV Marti programming. Senate action on appropriations for Cuba
broadcasting were included in the Senate version of H.R. 3057 rather than H.R.
2862, and fully funded the Administration’s request of $37.7 million. The
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conference report fully funds the Administration’s request of $37.7 million for
Broadcasting to Cubaunder the International Broadcasting Operationsaccount. Also
see above for failed amendments on Cuba Sanctions.

P.L. 109-102 (H.R. 3057). FY 2006 Foreign Operations, Export Financing,
and Related Programs. Reported by House Committee on Appropriations June 24,
2005 (H.Rept. 109-152). House approved (393-32) June 29, 2005. Reported by
Senate Committee on Appropriations June 30, 2005 (S.Rept. 109-96). Senate
approved (98-1), amended, July 20, 2005. Conference report (H.Rept. 109-265)
filed November 2, 2005. House approved (358-39) November 4; Senate approved
(91-0) November 10. Signed into law November 14. The Senate-approved version
provided $37.7 million for Cuba broadcasting, including assistance for the
procurement of an aircraft to transmit Radio and TV Marti programming. During
July 19, 2005 floor consideration, the Senate defeated (33-66) S.Amdt. 1294
(Dorgan) that would have provided no funding for television broadcasting to Cuba,
increased Peace Corps funding by $21.1 million, and reduced the amount provided
for the Broadcasting Board of Governorsby $21.1 million (the amount requested for
TV Marti, including for the procurement of an aircraft). Final congressional action
on appropriationsfor Cubabroadcasting took placein H.R. 2862 (see above) where
the conference report fully funded the Administration’s request for $37.7 million.
(Also see Human Rights and Democracy and Anti-Drug Cooper ation for additional
Cubaprovisionsin H.R. 3057)

S. 600 (Lugar)/H.R. 2601 (Smith). Foreign Affairs Authorization Act, Fiscal
Y ears 2006 and 2007. S. 600 introduced and reported by Senate Foreign Relations
CommitteeMarch 10, 2005 (S.Rept. 109-35). H.R. 2601 introduced May 24, 2005;
reported by Committee on International Relations July 13, 2005 (H.Rept. 109-168).
House approved (351-78) July 20, 2005. Section 503 of each bill would authorize
the Office of Cuba Broadcasting to use additional AM frequencies as well as FM
and shortwave frequenciesfor Radio Marti in order to help improve signal delivery
to Cuba. H.R. 2601 (Section 106) would authorizethe Administration’ sfull request
of $37.7 million for Cuba broadcasting for FY 2006 and $29.9 million for FY 2007,
including funds for an aircraft to improve radio and television transmission and
reception. S. 600 (Section 111) would authorize funding for Cuba broadcasting
under the International Broadcasting Operations account, but without a specific
earmark. During Senate floor consideration on April 6, 2005, the Senate tabled
S.Amdt. 284 (Dorgan), by avote of 65-35, that would have prohibited funds from
being used for television broadcasting to Cuba. Also see amendments above on
assistance for Cuba Human Rights and Democracy Projects (S. 319) and on Cuba
Sanctions (S.Amdt. 281).

Anti-Drug Cooperation

P.L. 109-102 (H.R. 3057). FY 2006 Foreign Operations, Export Financing,
and Related Programs. Reported by House Committee on Appropriations June 24,
2005 (H.Rept. 109-152). House approved (393-32) June 29, 2005. Reported by
Senate Committee on Appropriations June 30, 2005 (S.Rept. 109-96). Senate
approved (98-1), amended, July 20, 2005. Conference report (H.Rept. 109-265)
filed November 2, 2005. House approved (358-39) November 4; Senate approved
(91-0) November 10. Signed into law November 14. As approved by the House,
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Section 572 provided that no International Narcotics Control and Law Enforcement
(INCLE) funds may be made available for Cuba. As approved by the Senate,
Section 6089 provided $5 millionin INCLE fundsfor preliminary work to establish
cooperation with appropriate agencies of the Cuban government on counter-
narcotics matters. The conference report did not include either provision. (Also See
Human Rights and Democracy and Cuba Broadcasting for additional Cuba
provisionsin H.R. 3057.)

U.S. Fugitives

S. 600 (Lugar)/H.R. 2601 (Smith). Foreign Affairs Authorization Act, Fiscal
Y ears 2006 and 2007. S. 600 introduced and reported by Senate Foreign Relations
CommitteeMarch 10, 2005 (S.Rept. 109-35). H.R. 2601 introduced May 24, 2005;
reported by Committee on International Relations July 13, 2005 (H.Rept. 109-168).
House approved (351-78) July 20, 2005. As approved by the House, H.R. 2601
includesaprovision, Section 101(1)(H), that authorizes fundsfor the U.S. Interests
Section in Havanato disseminate the names of fugitives, such as Joanne Chesimard
and William Morales, who areresiding in Cuba, and any rewards for their capture.
Also see amendments above on assistance for Cuba Human Rights and Democracy
Projects (S. 319) and on Cuba Sanctions (S. Amdt. 281). The provision was added
by H.Amdt. 484 (Fosella), approved by voice vote, during July 20, 2005 floor
consideration. S. 600 does not have asimilar provision.

H.R. 332 (King). Amends the Cuban Liberty and Democratic Solidarity Act
of 1996 to require that, in order to determine that a democratically elected
government in Cubaexists, the government extradite to the United States convicted
felon William Moraes and all other individuals who areliving in Cubain order to
escape prosecution or confinement for crimina offense committed in the United
States. Introduced January 25, 2005; referred to the Committee on International
Relations.
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