Order Code RL33284

CRS Report for Congress

Received through the CRS Web

Minority Contracting and Affirmative Action for
Disadvantaged Small Businesses: Legal Issues

February 24, 2006

Charles V. Dale
Legislative Attorney
American Law Division

Congressional Research Service < The Library of Congress




Minority Contracting and Affirmative Action for
Disadvantaged Small Businesses: Legal Issues

Summary

Sincethe early 1960s, minority participation “goals’ have beenanintegral part
of federal policiesto promote racial and gender equality in contracting on federally
financed construction projects and in connection with other large federal contracts.
Federal contract “ set-asides” and minority subcontracting goals evolved from Small
Business Administration programs to foster participation by “socialy and
economically disadvantaged” entrepreneurs (SDBs) in the federal procurement
process. Minority group members and women are presumed to be socially and
economically disadvantaged under the Small Business Act, while non-minority
contractors must present evidence to prove their digibility. “Goals’ or “set-asides”
for minority groups, women, and other “disadvantaged” individuals have also been
routinely included in federal funding measuresfor education, defense, transportation
and other activities over much of thelast two decades. And Federal Acquisition Act
amendments enacted in 1994 permit federal agency heads to adopt restricted
competition and a 10% “price evaluation preference” in favor of socialy and
economically disadvantaged small businesses.

The U.S. Supreme Court has narrowly approved of congressionally mandated
racial preferencesto allocate the benefits of contracts on federally sponsored public
works projects, while generally condemning similar actions taken by state and local
entities to promote public contracting opportunities for minority entrepreneurs.
Disputes prior to City of Richmond v. J.A. Croson generated divergent views as to
whether state affirmative action measures for the benefit of racial minorities were
subject to the same “ strict scrutiny” as applied to “invidious’ racia discrimination
under the Equal Protection Clause, an“intermediate” standard resemblingthetest for
gender-based classifications, or simple rationality. In City of Richmond, a 5 to 4
majority resolved that while “race-conscious’ remedies could be legislated in
responseto proven past discrimination by the affected governmental entities, “racial
balancing” untailored to “specific” and “identified” evidence of minority exclusion
was impermissible.

Until Adarand Constructors, Inc. v. Pena, however, a different more lenient
standard was thought to apply to use of racia preferences in federally conducted
activities. The majority there applied “strict scrutiny” to a federal transportation
program of financial incentives for prime contractors who subcontracted to firms
owned by socially and economically disadvantaged group members. Although the
Court refrained from deciding the constitutional merits of the particular program
beforeit, and remanded for further proceedings below, it determined that all “racial
classifications’ by government at any level must be justified by a “compelling
governmental interest” and “ narrowly tailored” to that end. But themajority opinion,
by Justice O’ Connor, sought to “dispel the notion” that “strict scrutiny is ‘strict in
theory, but fatal in fact,’” by acknowledging a role for Congress as architect of
remedies for discrimination nationwide. Bottom line, Adarand and its progeny
suggest that racial preferencesin federal law or policy are a remedy of last resort,
whichmust beadequately justified and narrowly drawn to pass constitutional muster.
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Minority Contracting and Affirmative Action
for Disadvantaged Small Businesses

It has long been the policy of the Federal Government to assist minority and
other “socially and economically disadvantaged” small businesses become fully
competitive and viable business concerns. The objective has largely been pursued
through the federal procurement process by allocating federal assistance and
contractsto foster disadvantaged businessdevel opment. Federal assistancehastaken
avariety of forms, including targeting procurement contracts and subcontracts for
disadvantaged or minority firms, management and technical assistance grants,
educational and training support, and surety bonding assistance.

Present day set-aside programs authorizing preferential treatment in the award
of government contracts to “socially and economically disadvantaged” small
businesses (DBEsS) originated in § 8(a) of the Small Business Act of 1958. Initially,
the Small Business Administration (SBA) utilized its 8 8(a) authority to obtain
contracts from federal agencies and subcontract them on a noncompetitive basis to
firmsagreeing to locate in or near ghetto areas and provide jobs for the unemployed
and underemployed. The § 8(a) contracts awarded under this program were not
restricted to minority-owned firms and were offered to all small firmswilling to hire
and train the unemployed and underemployed in five metropolitan areas, aslong as
the firms met the program’s other criteria® As the result of a series of executive
orders by President Nixon, thefocus of the § 8 (a) program shifted from job-creation
in low-income areas to minority small business development through increased
federal contracting with firms owned and controlled by socially and economically
disadvantaged persons.? With these executive orders, the executive branch was
directed to promote minority business enterprise and many agencieslookedto SBA’s
8§ 8(a) authority to accomplish this purpose.

The administrative decision to convert § 8(a) into a minority business
devel opment program acquired astatutory basisin 1978 with the passage of P.L. 95-
507, which broadened the range of assistance that the government — SBA, in
particular — could provide to minority businesses. Section 8 (@), or the “Minority
Small Business and Capital Ownership Development” program, authorizes SBA to

! Minority Contracting: Joint Hearing Beforethe Senate Comm. on Small Business and the
House Subcomm. on Minority Enterprise and General Oversight of the Comm. on Small
Business, 95th Cong., 2d Sess. 37 (1978).

2 E.0.11652, 3C.F.R. §616 (1971), reprintedin 15 U.S.C. § 631 authorized the Office of
Minority Business Enterprise created by preceding order, E.O. 11458, to provide financial
assistance to public or private organizations that provided management or technical
assistance to MBEs. It also empowered the Secretary of Commerce to coordinate and
review all federal activities to assist in minority business devel opment.
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enter into all kinds of construction, supply, and service contracts with other federal
departments and agencies. The SBA acts as a prime contractor and then
“subcontracts’ the performance of these contractsto small business concernsowned
and controlled by “socialy and economically disadvantaged” individuals, Indian
Tribes or Hawaiian Native Organizations.

Applicants for § 8(a) certification must demonstrate “socially disadvantaged”
status or that they “have been subjected to racial or ethnic prejudice or cultural bias
because of their identities as members of groups without regard to their individual
quaities”* The Small Business Administration “presumes,” absent contrary
evidence, that small businesses owned and operated by members of certain groups
— including Blacks, Hispanics, Native Americans, and Asian Pacific Americans—
are socially disadvantaged.> Any individual not a member of one of these groups
must “ establish individual socia disadvantage by a preponderance of the evidence”
in order to qualify for § 8(a) certification.® The § 8(a) applicant must, in addition,
show that “economic disadvantage” has diminished its capital and credit
opportunities, thereby limiting its ability to compete with other firms in the open
market.” Accordingly, while disadvantaged status under the SBA includes aracial
component, intermsof presumptiveeigibility, itisnot restricted to racial minorities,
but also includes persons subjected to “ethnic prejudice or cultural bias’® who are
able to satisfy specified regulatory criteria® It also excludes businesses owned or
controlled by persons who, regardless of race, are “not truly socially and/or
economically disadvantaged.”*°

$15U.S.C. §637(a).

415 U.S.C. §637(a)(5).

®> 13 CFR § 124.105(b).

®|d. at 124.103(c).

" The statute, 15 U.S.C. § 637(a)(6)(A), defines economic disadvantage in terms of:

socially disadvantagedindividua swhoseability to competeinthefreeenterprise
system has been impaired due to diminished capital and credit opportunities as
compared to others who are not socially disadvantaged, and such diminished
opportunities have precluded or are likely to preclude such individuals from
successfully competing in the open market.

815 U.S.C. § 637(a)(5).

® 15U.S.C. 8637(d). Criteriaset forthintheregulationsrequires non-minority individuals
to prove by “a preponderance of the evidence,” that they have personally experienced
“substantial and chronic social disadvantagein American society” astheresult of “[a]t |east
one objective distinguishing feature,” including “long term residence in an environment
isolated from the mainstream of American society,” with a*“negative impact “on hisor her
“entry into the business world.” “In every case . . . SBA will consider education,
employment and business history, where applicable, to see if the totality of circumstances
shows disadvantage in entering into or advancing in the business world.” 13 C.F.R. 8
124.105(c).

10 See 49 CFR PY. 23, Subpt. D, App. C.
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The “Minority Small Business Subcontracting Program” authorized by 8 8(d)
of the Small Business Act codified the presumption of disadvantaged status for
minority group membersthat applied by SBA regulation under the § 8(a) program.™
Prime contractors on major federa contracts are obliged by § 8(d) to maximize
minority participation and to negotiate a “ subcontracting plan” with the procuring
agency which includes “percentage goals’ for utilization of small socially and
economically disadvantaged firms. To implement this policy, a clause required for
inclusionin each such prime contract statesthat “[t] he contractors shall presumethat
socially and economically disadvantaged individuals include Black Americans,
Hispanic Americans, Native Americans, Asian Pacific Americans, and other
minorities, or any other individual found to be disadvantaged by the Administration
pursuant to 8 8(a). . .” All federal agencieswith procurement powers were required
by P.L. 95-507 to establish annual percentage goals for the award of procurement
contracts and subcontracts to small disadvantaged businesses.

A decade later, Congress enacted the Business Opportunity Development
Reform Act of 1988,*? directing the President to set annual, government-wide
procurement goals of at least 20% for small businesses and 5% for disadvantaged
businesses, as defined by the SBA. Simultaneously, federal agencies were required
to continueto adopt their own goal's, compatible with the government-wide goals, in
an effort to create “maximum practicable opportunity” for small disadvantaged
businesses to sell their goods and services to the government. The goals may be
waived where not practicable due to unavailability of DBESin therelevant areaand
other factors.”* Federal Acquisition Act amendments adopted in 1994 amended the
5% minority procurement goal, and the minority subcontracting requirementsin 8§
8(d), to specificaly include “small business concerns owned and controlled by
women” in addition to “socially and economically disadvantaged individuals.”**

Additionally, statutory “ set-asides” and other forms of preference for “socialy
and economically disadvantaged” firms and individuals, following the Small
Business Act or other minority group definition, have frequently been added to
specific grant or contract authorization programs. “Goas’ or “set-asides’ for
minority groups, women, and other “ disadvantaged” individuals have routinely been
part of federal funding measures for education, defense, transportation and other
activities over much of thelast two decades.™® Early on, Congress established goals
for participation of small disadvantaged businesses in procurement for the
Department of Defense, NASA, and the Coast Guard. It also enacted the Surface

1115 U.S.C. § 637(d). See also 13 CFR § 124.106.
12 . 100-656, § 502, 102 Stat. 3887, codified at 15 U.S.C. § 644(g)(1).

13 See, e.9., 49 CFR 88 23.64(€), 23.65 (setting forth waiver criteriafor the Department of
Transportation).

4PL.103-355, 108 Stat. 3243, 3374, § 7106 (1994).

> See CRS Report RL32565, Survey of Federal Laws and Regulations Mandating
Affirmative Action Goals, Set-Asides, or Other Preferences Based on Race, Gender, or
Ethnicity, by Charles V. Dale and Cassandra Foley.
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Transportation Assistance Act of 1982 (STAA),* the Surface Transportation and
Uniform Relocation Assistance Act of 1987 (STURAA)," the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA),*® and the Transportation Equity Act
for the 21% Century (TEA-21)* each of which contained a 10% minority or
disadvantaged business participation goal on federally funded projects. TEA-21
lapsed on May 31, 2005, but was extended through FY 2009 by P.L. 109-59, signed
into law during the 109" Congress.® In addition, the Federal Acquisition
Streamlining Act permits federal agency heads to adopt restricted competition and
a 10% “price evaluation preference” in favor of “socially and economically
disadvantagedindividuals’ to achi eve government-wide and agency contracting goal
requirements.*

The Adarand Decision and Its Progeny

Background and History of Adarand. Litigation surrounding racial
preferencesinfederal contracting hasfollowed aconvoluted course since 1995, when
the Supreme Court settled the constitutional parameters of the issue but avoided a
decision of the meritsin Adarand Constructors Inc. v. Pena (Adarand I).? By the
time it returned to the High Court six years later, as Adarand Constructors Inc. v.
Mineta, the legal and factual framework of the case was considerably altered by
multiple lower court decisions and appeals, and by changesin the plaintiff’slegal
standing, the details of the challenged federal program, and regulatory reforms to
“amend, not end” federal affirmative action by the former Clinton Administration.
To the chagrin of many legal observers, the Court in 2001 once again sidestepped
the constitutional issues posed by the Adarand case and, after agreeing to reconsider
the controversy, dismissed the appeal as*“improvidently granted.” The object of the
Court’s latest action — or inaction — was the Tenth Circuit’s two-part ruling in
Adarand Constructors v. Sater (Adarand 111). The federal appeals court there
invalidated a federal highway program of financial incentives to promote minority
and “ disadvantaged” small businessutilization inforceat thetime of Adarand|. But
as revised and amended in 1997, the program was found to be narrowly tailored to
a compelling governmental interest and passed constitutional muster.

There have been three distinct phases to the Adarand litigation. The case
originated with a now-discontinued “race-conscious subcontracting compensation
clause (SCC)” program conducted by the Federal Highway Lands Program of the

16 p L. 97-424, § 105(f), 96 Stat. 2097 (1982)
7 pL. 100-17, § 106(c), 101 Stat. 132 (1987).
18p L. 102-240, § 1003, 105 Stat. 1914 (1992).
p|. 105178, § 1101, 112 Stat. 107 (1998).

2 See §1101(b) of P.L. 109-59, the “ Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy for Users’ (SAFETEA-LU), 119 Stat. 1144 (8-10-2005).

21p| . 103-355, 108 Stat. 3242, § 7104 (1994),
22515 U.S. 200 (1995).
22 228 F.3d 1147 (10" Cir. 2000).
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Federal Highway Administration. The SCC did not allocate or set-aside a specific
percentage of subcontract awards for DBES or require a commitment on the part of
prime contractorsto subcontract with minority firms. Rather, “incentive payments”
varying from 1.5% to 2% of the contract amount were paid to prime contractors
whose subcontractswith one or more qualified DBEsexceeded 10% of total contract
value. The programincorporated theracial presumptionfromthe Small BusinessAct
and regulations (supra), in effect relieving minority group subcontractors of the
burden of demonstrating disadvantaged status imposed upon non-minorities.

Suit was brought by Adarand Constructors, Inc., a white-owned construction
firmwhoselow bid on asubcontract for highway guard railswas rejected in favor of
a higher bidding DBE. Both the federa trial court and the Tenth Circuit initially
upheld the program by applying “lenient” judicia review — “resembling
intermediate scrutiny” — rather than strict scrutiny, requiring far less remedial
justification by the government. Because the program was not limited to racial
minorities, and non-disadvantaged minority group members were ineligible to
participate, the appeals court concluded, the program was “narrowly tailored.”
Justice O’ Connor authored the majority opinionin Adarand I, and wasjoined by the
Chief Justice and Justices Scalia, Thomas, and Kennedy in reversing thisfirst round
of decisions.

The mgjority Justicesin Adarand | rejected the equal protection approach that
applied “intermediate scrutiny” or some other relaxed standard of review to racial
line-drawing by the Congress. “Becausethe “race-based rebuttable presumption” in
the DOT program was an “explicit” racial classification, Justice O Connor
determined, “it must be analyzed by areviewing court under strict scrutiny,” and to
survive, must be “narrowly tailored” to serve a“compelling governmental interest.”
Adarand | undermined prior judicia holdings, which had afforded substantially
greater latitude to Congress than to the states or localities when crafting affirmative
action measuresfor racial or ethnic minorities. To“dispel thenotion,” however, that
“strict scrutiny is‘strict in theory, but fatal in fact,”” Justice O’ Connor appeared to
reserve arole for the national legidature as architect of remedies for past societal
discrimination. “The unhappy persistence of both the practice and lingering effects
of racial discrimination against minorities in this country is an unfortunate reality,
and the government is not disqualified from acting in response to it.”?* Thus, a
majority of the Justices— all but Justices Scaliaand Thomas — appeared to accept
some forms of racial preference by Congressin at least some circumstances.®® No
further guidance was provided, however, as to the scope of remedial authority

#515U.S. at 217.

% |ntheir separate concurrence, Justices Scaliaand Thomas, espoused afar morerestrictive
view that would foreclose all governmental classifications by race or ethnicity. Justice
Scaliadeclared that “ government can never have a‘compelling interest’ in discriminating
on the basis of race in order to ‘make up’ for past racial discrimination in the opposite
direction.” Justice Thomas was of the view that the “racial paternalism” of affirmative
action was more injurious than beneficial to minorities. “In my mind, government-
sponsored racia discrimination based on benign prejudice is just as noxious as
discrimination inspired by malicious prejudice. Ineachinstance, itisracial discrimination,
plain and simple.”
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remaining in congressional hands, or of the conditions for its exercise. Indeed, the
Court refrained even from deciding the merits of the constitutional claim beforeitin
Adarand I, instead remanding the case to the lower courtsto determine the outcome.

On remand, the district court in Adarand |1 ® decided that the “congruence”
required by Justice O’ Connor did not mean that federal affirmative action must be
supported by the same “particularized” showing of past discrimination as state and
local programs. Rather, as national legislature, Congress was empowered to enact
broad discrimination remedies based on nationwide findings derived from
congressional hearingsand statementsof individual federal lawmakers. “Congress,”
in other words, “may recognize a nationwide evil and act accordingly, provided the
chosen remedy is narrowly tailored so as to preclude the application of a race-
conscious measure whereit is not warranted.” The DOT incentive program failed
the “narrow tailoring” test, however, because it linked arace-based presumption to
the award of financial “bonuges]” to prime contractors whose choice of a
subcontractor was based “only on race.” The racial presumption was found to be
both “overinclusive” — in that its benefits were available to all named minority
group members — and “underinclusive” — because it excluded members of other
minority groups or caucasians who may share similar disadvantages. Although
“moreflexible” thana*“rigid racial quota’ or mandatory set-aside, the SCC program
was tainted by the government-wide 5% goal s and transportation set-asideswhich it
implemented.?’

% Adarand Constructors Inc. v. Pena, 965 F. Supp. 1556 (D.Colo. 1997).

" Two aspects of the district court’s analysis of the “narrow tailoring” requirement were
especialy unsettling for federa small disadvantaged business programs. First, the
“optional” or voluntary nature of the SCC program was not enough to save it,
notwithstanding the fact that prime contractors were free to accept bid proposals from any
subcontractor, regardless of race or ethnicity. The government’ s failure to prevail on this
issue cast along shadow over other federal minority contracting efforts — e.g., the 8 8(a)
set-aside, bid or evaluation preferences, and the like — which, under Judge Kane's
reasoning, may beviewed asimposing a*“ choice based only onrace” at least as* mandatory”
and “absolute” as the incentive payment to prime contractors in Adarand, if not more so.
Similarly, the fact that the SCC program did not expressly incorporate any “goals, quotas,
or set-asides” was not sufficient to divorce it, in the district court’s view, from the
percentage goal requirementsimposed by statutes the program was designed to implement.
Those statutory provisions— the 5% minimum disadvantaged small businessgoal in § 8(d)
of the SBA and the parallel 10% requirement in STURAA and ISTEA — were deemed
invalid for lack of narrow tailoring. In effect, the district court ruling questioned much of
the federal government’s statutory infrastructure for advancing minority small business
participation in the procurement process by race-conscious means.
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The Tenth Circuit in 2000 issued its decision on the merits of the controversy.
Theappellatepanel in Adarand 111 reversed thedistrict court injunction against future
implementation of DOT’ s disadvantaged business enterprise (DBE) program in
Colorado. In so doing the court of appeals considered the constitutionality of the
program, both as structured at the time of the district court decision and of later
revisions to DBE regulations adopted in 1997. First, it generally agreed with the
district court that the SCC system of financial incentives, in effect at timeof Adarand
I, had not been narrowly enough tail ored to satisfy the constitutional requirements of
strict scrutiny. But after lengthy congressional hearings, thefinancial incentiveswere
eliminated, and other reforms were adopted to DBE requirementsimposed by DOT
regulation on state and local highway aid recipients. Asaresult, the appeals court
ultimately concluded that the DOT disadvantaged business enterprise program as
currently structured — though not the former, discarded program of financial
incentives — passed constitutional muster.

Initially, the appellate tribunal aligned itself with thedistrict court’ sfinding that
thefederal government had a“compellinginterest” in preventing and remedying the
effects of past discrimination in government contracting. And the scope of
Congress sauthority to act was not limited geographically or to specific instances of
discrimination — as in the case of the states and localities under Croson — but
extended *“‘society-wide’ and therefore nationwide.” The range of admissible
evidence to support racial line-drawing by Congress was both direct and
circumstantial, including post-enactment evidence and legidative history,
demonstrating public and private discrimination in the construction industry. The
court waslargely dismissiveof individual statementsby membersor from committee
reports as “insufficient in themselves to support afinding of compelling interest.”
Congressional hearings over nearly a two-decade period, however, depicted the
socia and economic obstacles — e.g., “old boy networks,” racism in construction
trade unions, and denial of access to bonding, credit, and capital — faced by small
and disadvantaged entrepreneurs, mainly minorities, in business formation and in
competition for government contracts. Moreover, “ disparity studies’ conducted after
Croson in most of the nation’s major cities compared minority-owned business
utilization with availability and “raise{d] aninferencethat the variousdiscriminatory
factors the government cites have created that disparity.” This record satisfied the
Tenth Circuit panel that Congress had a “strong basis in evidence” for concluding
that passive federa complicity with private discrimination in the construction
industry contributed to discriminatory barriersin federal contracting, a situation the
government had a“compelling” interest in remedying.

% Adarand Constructors Inc. v. Slater (Adarand I11), supra n. 23. This court of appeals
decision was preceded by an intervening appellate ruling and Supreme Court review
confined to procedural questions of standing and mootness occasioned by the plaintiff’s
changein circumstances. After thedistrict decisionin Adarand 11, the State of Colorado did
away with the racia presumption and certified the non-minority owner of Adarand
Constructors Inc. as disadvantaged. As aresult, the Tenth Circuit dismissed the case as
moot and the vacated the judgment against the government. Adarand v. Slater, 169 F.3d
1292 (10" Cir. 1999). The district court decision was reinstated on January 20, 2000,
however, when the Supreme Court rej ected the mootness finding because there was nothing
to prevent the government from reviving the abandoned policy, and returned the caseto the
circuit court for further proceedings. Adarand Constructorsv. Slater, 528 U.S. 216 (2000).
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The appellate tribunal adopted a two-stage review of the “narrowly tailored”
reguirement, focusing on the DBE program both as in effect prior t01997 and later
as revised to comply with Adarand |. Basicaly, it determined that many of the
constitutional flaws that defeated the program in Judge Kane's opinion — an
outcomewith which the appellate panel largely agreed — had been eliminated by the
government’ sregulatory reforms. In effect, the latest decision lays the old program
to rest whilereversing Judge Kane' sorder insofar asit would bar implementation of
the revised version. The appeal s court aso clarified the scope of the DBE program
under review. It disagreed with, and specifically reversed, elements of the district
court judgment raising issues beyond the specific DBE program as applied by
Colorado officials to federally funded highway procurements within that state.
Because the 5% and 10% goals in the SBA and underlying transportation
authorization measures “ are merely aspirational and not mandatory,” they were not
the reason that “Adarand lost or will lose” contracts, and any challenge to those
provisions were outside the scope of the remand in Adarand |. Thus, any broader
potential implicationsof thedistrict court ruling for 8 8 (a) set-asidesor government-
widegoalsfor DBE participation under the Small Business Act werelargely blunted
by the appellate panel .#

The constitutional virtues of the revised program over the pre-1996 SCC
program at issuein Adarand | wereseveral. First, race-neutral measures dating back
to the 1958 enactment of the SBA had preceded Congressional adoption of
“aspirational goals’ and other affirmative action measures for minority groups in
government-wide contracting. DOT had not considered such alternatives before
adopting race-conscious subsidies for prime contractors who select minority
subcontractors. However, this defect was cured by the revised regulations, which
specifically directed recipients to exhaust race-neutral alternatives — bonding,
financing, and technical assistance, etc — before taking race into account.*
Secondly, the revised regulations incorporated the time limits and graduation
requirements for participation of disadvantaged businesses in the 88 8(a) and 8(d)
programs, thereby ensuring the later program’s limited duration.®* The court of
appeals aso found that the revised DOT program was more flexible than the
mandatory set-asidesin Fulliloveand Croson becausethey werevoluntary onthe part

2 Specifically, the Tenth Circuit opinion states:

Subsection 8(a) does not involve the use of SCCs, nor has Adarand made any
showing that it has been injured by non-inclusioninthe § 8(@) . . . . This case
does not involve, nor has Adarand ever demonstrated standing to bring, a
generalized challenge to the policy of maximizing contracting opportunities for
small disadvantaged businesses set forth in 15 U.S.C. 88 637 and 644(g), or to
the various goals for fostering the participation of small minority-owned
businesses promulgated pursuant to 15 U.S.C. § 644(g). Nor are we presented
with any indication that Adarand has standing to challenge.. . .§ 637d. 228 F.3d
at 1152.

49 C.F.R. § 26.51(a),(b)(2000).

31 Participation in the § 8(a) programislimited by statute and regul ation to ten and one-hal f
years, and each DBE isre-evaluated, and may be graduated from the program, based on the
submission of financial and other information required annually.
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of the prime contractors and because the post-1996 revisions adopted an express
waiver.*> Any useof “aspirational goals’ by recipientsof federal highway fundshad
to make “reference to the relative availability of DBEs in the market” and was
restrained in other ways by the new regulations so that “there is little danger of
arbitrariness in the setting of such goals. . . .”* The burden of the revised program
on third parties was mitigated by placing monetary caps on subsidies to prime
contractors — limiting the incentive to hire further DBES — and by adopting
“preponderance of the evidence” for proof of “social disadvantage” by members
of “non-presumed” groups in lieu of the former “clear and convincing” standard.
Finally, the revised program avoided the constitutional vice of over- and under-
inclusivenessby “ disaggregating therace-based presumption that encompassed both
“social” and “economic” disadvantage’ in the former regulation. Thus, an
individualized showing of economic disadvantage is now required of all applicants
to the program, minority and non-minority alike. This change, the appeal court
believed, effectively satisfied the Croson requirement of an “inquiry into whether or
not the particular MBE seeking aracia preference has suffered from the effects of
past discrimination.”®

The Supreme Court Declines to Decide the Case. TheU.S. Supreme
Court granted certiorari inan appeal fromthe Circuit Court’ sfinal decision, marking
the third High Court appearance by the Adarand case. Argumentsin the case were
heard on October 31, 2001, duringwhich the Justices appeared more concerned with
procedural irregularitiesin the case, as outlined by the Justice Department, than with
the substance of the constitutional claims. In essence, the government argued that
Adarand's legal challenge was limited to the DOT program and regulations
applicable to direct procurement of highway construction on federal lands, like the
contract denied, not to the separate regulatory scheme governing federal highway
assistanceto states. Petitioner Adarand Constructors, Inc., made aparallel argument
— but for adifferent reason — that the court of appeals misconceived the scope of
the appeal. In particular, petitioner’s brief contended, the Tenth Circuit’s analysis
considered revisions to DOT regulations applicable to federally assisted state and
local highway projects, which are irrelevant to the separate set of rules governing
direct federal procurement, thereby undermining the court’ sconclusionthat the SDB
program was narrowly tailored. Because the race conscious aspects of the original
financial incentive program had been suspended in Col orado and several other states
as the result of administration reforms to affirmative action rules after Adarand I,

%249 C.F.R. § 2615 (2000)(allowing recipients to seek waivers and exemptions, despitethe
already non-mandatory nature of the program).

% The court of appeals found that the SCC had been based in part on “anill-defined 12-15%
goal apparently adopted by the Federal Highway Administration, for which “it could find
no explanation in the record.” This alone would have warranted summary judgment for
Adarand, it concluded.

% The current regulations impose additional requirements on applicants with regard to
individualized showing: they must submit anarrative statement describing the circumstances
of that purported economic disadvantage. 13 C.F.R. § 124.104(b)(1)(2000). See aso, 49
C.F.R. § 26.67(b)(1)(2000)(providing a $750,000 net worth limit for DBEs under
transportation programs); id. § 26.65(b)(stating that busi nesses exceeding a certain amount
of grossreceipts are ineligible for the DBE program).
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counsel for the company had difficulty arguing that its client “is still unable to
compete on an equal footing” or had “lost asingle contract under the provisionsthey
are now challenging.” Further complicating Adarand’ s position, the Tenth Circuit
had rejected itsearlier “blunderbuss’ attack upon the entire statutory framework for
federal small disadvantaged businessprograms, aruling not appeal ed to the Supreme
Court. The government, therefore, contended that Adarand’ s lawsuit had “outlived
the program that provoked it,” and in oral arguments to the Justices, the Solicitor
Genera urged the Court to dismiss the petition for certiorari as improvidently
granted.

It came as no great surprise, therefore, that the Justices complied with the
government’ srequest and dismissed the case on November 27, 2001. Inaper curiam
opinion, the Court emphasized technical flaws with the present appeal, as framed
during oral arguments. First, Adarand was challenging a by now defunct aspect of
the program that the Tenth Circuit had not ruled upon, asking “whether the various
race-based programs applicable to direct federal contracting could satisfy strict
scrutiny.” Nor had the company sought review of those aspects of the DOT statute
and regulations respecting the state and local procurement program on whose
constitutionality the appeals court had spoken. Consequently, the Supreme Court
declined to reach the merits of acontroversy regarding which neither the parties nor
the courts below appeared to be reading from the same page.

Left unanswered, therefore, weretwo major questions presented by the petition
for certiorari. First was"“whether the court of appeals misapplied the strict scrutiny
standard in determining if Congress had a compelling interest to enact legislation
designed to remedy the effects of past discrimination.” The Tenth Circuit found that
Congress had a “solid basis in evidence” for concluding race-conscious action
necessary based on its dissection of hearing testimony, legidlative reports, and state
and local disparity studies. Generally, its approach conformed to earlier rulings,
which have stressed deference to congressional fact-finding under 8 5 of the
Fourteenth Amendment. As the national legislature, Congress may not be
constrained by the same requirements of specificity in regard to regional scope and
classes of individuals benefitted by race conscious programs.

But recent Court rulings parsing the scope of congressional 8 5 power to
override state sovereign immunity under a variety of federal civil rights laws, have
emphasized the need for “congruence and proportionality” of the remedy to any
problem perceived by the Congress.®* The ramifications of this principle for §5

* See, e.g., Kimel v. Florida Board of Regents, 528 U.S. 62 (2000)(Applying “ congruence
and proportionality” standard, the Court determined that the Age Discrimination in
Employment Act was not “appropriate legislation” under § 5); United States v. Morrison,
529 U.S. 598 (2000)(Court invalidated provision of Violence Against Women Act,
providing victims of gender-motivated violence with acivil damagesremedy, since even as
a“prophylactic measure,” it was “overbroad” and applied uniformly throughout the nation,
rather than merely in states with congressionally documented records of this type gender
discrimination.); Board of Trustees of the University of Alabama, 121 S.Ct. 955
(2001)(Congress could not abrogate state sovereign immunity to suit for compensatory
damages under Title | of the Americanswith Disability Act since historical record “failsto

(continued...)
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race discrimination legislation is undetermined, and questionsremain. Conversely,
some would argue, the affirmative grant of congressional authority to legislate
remedies for equal protection violations by states conferred by § 5 is even broader
than its power to place similar conditions on direct spending for federal
procurements, which is limited by 5" Amendment due process.

The second aspect of strict scrutiny analysiswould haverequired the Court to
determine whether the means chosen by DOT to promote minority group
participation in the federal procurement process is “narrowly tailored.” In this
regard, the Tenth Circuit found that after eliminating financial bonus or subsidy, the
adoption of “aspirational goals’ for utilization of disadvantaged firms based on
“good faith efforts,” as required by current regulations, was a more flexible and
narrowly tailored aternative. That conclusion, however, has been questioned by
other courts, which have found that governmentally required goal-setting, coupled
with enforcement sanctions— in Adarand’ s case, liquidated damages under § 8 (d)
— is inherently coercive and encourages racia quotas. The Ninth Circuit, for
example, hasinvalidated aCaliforniaaffirmative action statute that required bidders
on state contracts to subcontract a percentage of their work to female- and minority-
owned firms or document a “good faith” effort to do s0.* Similarly, in Lutheran
Church-Missouri Synod v. FCC?¥, the D.C. Circuit blurred the distinction between
so-called “inclusive” and exclusive “affirmative” action. FCC regulations required
broadcast license holders (1) to engage in “critical self-analysis’ of minority and
female underrepresentation, and (2) to undertake affirmative outreach by using
minority and female-specific recruiting sources. Strict scrutiny was held to be
appropriate and the regul ations were unlawful since beyond simple outreach, their
effect was to influence ultimate hiring decisions; that is, the threat of government
enforcement “coerced” stations to maintain a workforce that mirrors racia
breakdown of the labor area.

The Court’s disposition of the latest Adarand appeal means that a definitive
review of federally-mandated affirmative action must be postponed to another day.
That day, however, may not betoofar distant. Percolatinginthelower federal courts
are casesthat pose similar questions regarding the power of Congressto enact racial
preferences in federal contracting as were bypassed by the Court’s inconclusive
determination in Adarand.

% (...continued)

show that Congress did in fact identify a pattern of irrational state discrimination in
employment against the disabled,” and the rights and remedies provided against the state
“rai se the same sort of concerns asto congruence and proportionality” asfound in previous
Cases.).

% Monterey Mechanical Co. v. Wilson, 125 F.3d 702 (9" Cir.1997), reh’ g en banc denied,
138 F.3d 1270 (9" Cir. 1998).

7141 F.3d 344 (D.C.Cir. 1998).



CRS-12
Post-Adarand Regulatory Developments

Federal regulatory reforms put forward by the former Clinton Administration
sought to “narrowly tailor” federal minority and disadvantaged small business
programs in line with Adarand. An initial focus of the Administration’s post-
Adarand review was a DOD program, known as the “rule of two,” developed as a
means to attain the 5% goal for disadvantaged firmsin 10 U.S.C. § 2323. Section
2323 authority — permitting “less than full and open competit[ion]” in DOD
procurements provided that the cost of using set-asides and affirmative action
measures is not more than 10% above fair market price — was extended to all
agencies of the federal government by the Federal Acquisition Streamlining Act of
1994 (FASA).® Under the rule of two, whenever a DOD contract officer could
identify two or morequalified disadvantaged firmsto bid on aproject within that cost
range, the officer was required to set the contract aside for bidding exclusively by
such entities. Due to Adarand, use of the rule of two was suspended, and FASA
rulemaking delayed.

The Justice Department in 1996 proposed a structure for reform of affirmative
actioninfederal procurement, setting stricter certificationand eligibility requirements
for minority contractors claiming “socially and economically disadvantaged” status
under § 8(a) and § 8(d) of the Small Business Act.*® The plan suspended for two
years set-aside programs in which only minority firms could bid on contracts.
Statistical “benchmarks’ developed by the Commerce Department, and adjusted
every fiveyears, weremade the basi sfor estimating expected disadvantaged business
participation as federal contractors, in the absence of discrimination, for nearly 80
different industries. Where minority participation in an industry falls below the
benchmark, bid and eval uation credits or incentives are authorized for economically
disadvantaged firms and prime contractors who commit to subcontract with such
firms. Conversaly, when such participation exceeds an industry benchmark, the
credit would be lowered or suspended in that industry for the following year. The
system is monitored by the Commerce Department, using data collected to evaluate
the percentage of federal contracting dollars awarded to minority-owned businesses,
and relies more heavily on “outreach and technical assistance” to avoid potential
constitutional pitfalls.

The Justice Department’ s response to comments on its proposal, together with
proposed amendmentsto the Federal Acquisition Regulation (FAR) to implement it,

¥ P.L.103-355, § 7102, 108 Stat. 3243 (1994). FASA statesthat in order to achieve goals
for disadvantaged business participation in procurements negotiated with the SBA, an
“agency may enter into contracts using — (A) less than full and open competition by
restricting the competition for such awardsto small businessconcernsowned and controlled
by socially and economically disadvantaged individuals described in subsection (d)(3)(c)
of section 8 of the Small Business Act (15 U.S.C. § 637); and (B) a price evaluation
preference not in excess of 10 percent when evaluating an offer received from such asmall
business concern as the result of an unrestricted solicitation.”

% 61 Fed. Reg. 26042, Notices, Department of Justice, Proposed Reforms to Affirmative
Action in Federal Procurement. (May 23, 1996)
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were published on May 8, 1997.“° Three procurement mechanisms interact with
benchmark limits pursuant to the FAR regulation jointly proposed for the
Departmentsof Defense, General ServicesAdministration, and National Aeronautics
and Space Administration. A “priceeval uation adjustment” not to exceed fair market
value by more than 10%, as authorized by current law, is avail able to disadvantaged
firms bidding on competitive procurement. Second, an “evaluation” credit applies
to bids by non-minority prime contractors participating in joint ventures, teaming
arrangements, or subcontracts with such firms. Finally, contracting officers may
employ “monetary incentives’ to increase subcontracting opportunities for
disadvantaged firmsin negotiated procurements. “Benchmarking” by the Commerce
Department is the key feature of the new program, designed to narrowly tailor the
government’s use of race-conscious subcontracting in line with Adarand. The
Commerce recommendation relies “primarily on census data to determine the
capacity and availability of minority-owned firms.” As explained by DOJ:

[A] statistical calcul ation representing the effect discrimination hashad on
suppressing minority business development and capacity would be made, and
that calculation would be factored into benchmarks . . . The purpose of
comparing utilization of minority-owned firms to the benchmark isto ascertain
when the effects of discrimination have been overcome and minority-owned
firms can compete equally without the use of race-conscious programs. Full
utilization of minority-owned firms in [an] SIC code may well depend on
continued use of race-consciousprogramslikepriceor eval uation credits. Where
utilizati on exceedsthe benchmark, the Office of Federal Procurement Policy may
authorize the reduction or elimination of thelevel of price or evaluation credits,
but only after analysis has projected the effect of such action.*

Aninterim ruleincorporating proposed DOJrevisionsto the FAR regulation became
effective October 1, 1998.%

Final regulations implementing Justice Department recommendations with
respect to the 8§ 8(a) business development and small disadvantaged business
program were issued by the SBA on June 30, 1998. The reforms include a new
process for certifying firms as small disadvantaged businesses and in place of set-
asides, apriceevaluation adjustment program administratively tied to the Commerce
benchmarks. In the past, the government relied on self-certification for purposes of
“disadvantaged” eigibility, which allowed firms to identify themselves as meeting
certification requirements. Under the new procedure, SBA, or where SBA deems
appropriate, SBA-approved state agencies, or private certifiers make a threshold
determination as to whether a firm is actually owned or controlled by specified
individualsclaiming to be disadvantaged. After ownership or control isestablished,
theapplicationisreviewed by SBA for purposes of adetermination of disadvantaged

“0 See Response to Comments to Department of Justice Proposed Reforms to Affirmative
Action in Federal Procurement, 62 Fed. Reg. 25649 (1997).

“1d. at 25650-52.

“2 Federal Acquisition Regulation; Reform of Affirmative Action in Federal Procurement;
Interim rule with request for comment, 63 Fed. Reg. 52426 (1998).

* 63 Fed. Reg. 35726, 35767 (1998).
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status. A second key reform is the establishment of an SBA price evaluation
adjustment program, pursuant to authority in the 1994 Federa Acquisition
Streamlining Act.** Under this new program, which is separate from § 8(a) business
devel opment, disadvantaged firms submitting bidson competitively awarded federal
contractsmay qualify for apriceevaluation credit of upto 10%. Creditsareavailable
only to businesses that have been certified as socialy and economicaly
disadvantaged by the SBA. Only if price credits, over a sustained period, fail to
achieve full benchmark utilization of disadvantaged entrepreneurs may agencies
consider the use of set-asides in awarding contracts.

Thedefinition of social and economic disadvantage remainslargely intact under
the SBA regulation. Members of designated minority groups participating in
disadvantaged small business programs continue to enjoy astatutory presumption of
socia disadvantage. They arerequired, however, to state their group identification
and meet certification criteria for economic disadvantage and are subject to third-
party challenge under current administrative mechanisms. Individuals who are not
within the statutory presumption may qualify by proving that they are socialy and
economically disadvantaged under SBA standards. Under prior SBA 8§ 8(a)
certification standards, however, persons not members of presumed disadvantaged
groupshadto provetheir status by “ clear and convincing evidence. Therevised SBA
regulations ease this burden on non-minority applicants by adopting a
“preponderance of evidence’ rule.

U.S. Department of Transportation Revised Regulations.
Similarly, USDOT responded to Adarand Constructors and its progeny by issuing
revised regulations to implement minority set-aside provisions in current federal
transportation authorization measures. The Transportation Equity Act for the 21%
Century (TEA-21), asenacted by Congressin 1998, provided that

[e]xcept to the extent that the Secretary [of Transportation] determines
otherwise, not less than 10 percent of the amounts made available for any
program under titles I, 111, and V of this Act shall be expended with small
business concerns owned and controlled by socially and economicaly
disadvantaged individuals.*®

Onein asuccession of laws dating back more than two decades, TEA-21 lapsed on
May 31, 2005, but was extended by P.L. 109-59, signed into law during the 109"
Congress® The new law continues through FY 2009 longstanding USDA policy of
setting aside 10% of federal highway and surface transportation funds for small
disadvantaged firms “[e]xcept to the extent the Secretary of Transportation
determines’ otherwise.

The revised DOT regulations track the Small Business Act in defining
disadvantaged business enterprises (DBE’s), including the presumption regarding

4 Supran. 65.
%5 §1101(b)(1), 112 Stat. at 113.

6 See § 1101(b) of P.L. 109-59, the “ Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy for Users’ (SAFETEA-LU), 119 Stat. 1144 (8-10-2005).
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designated minority groups and women, except that any small business owner with
more than $750,000 in assets — or who is otherwise shown not to be socially or
economically disadvantaged — isdisqualified. Members of non-designated groups
(i.e., awhite male) may qualify for DBE statusif the individual demonstrates social
and economic disadvantage in fact.*”

Describingthe 10% goal asmerely “aspirational,” theregulationsde-centralize
administration of the DBE program by del egating implementation to state agencies
receiving federal transportation funds. A two-step process is established for states
to determine “the level of DBE participation [that] would [be] expect[ed] absent the
effectsof discrimination.”*® First, therelative availability locally of “ready, willing,
and able” DBE’ smust be calculated. Thisbaselinefigureisthen adjusted upward or
downward to reflect other capability factors and evidence of discrimination against
DBE sdrawnfrom statistical “ disparity” studies. Thefinal adjusted figurerepresents
the portion of federal transportation funding that astate must allocateto DBE for that
year.

A state must meet the maximum feasible portion of thisgoal through race- (and
sex-) neutral means. Race-conscious contract goals must be applied to achieve any
portion of the utilization requirement not attainable by other means.”® Even when
race-Conscious measures are necessary, however, the regulations do not require that
DBE goals be included in every contract — or that they be set at the same level in
every contract where used — as long as the overall effect isto obtain the required
DBE participationlevel. Prime contractorsto whom astate awardsfederally funded
transportation contracts must undertake good faith effortsto satisfy any included goal
by allocating the designated percentage of funds to DBE firms® States are
prohibited from instituting rigid quotas that do not account for a prime contractor’s
good faith efforts to subcontract works to DBES.

Post-Adarand Judicial Decisions

Federal Affirmative Action Programs. Since Adarand, severa lower
federal courts have addressed the issue of congressional authority to fashion
affirmative action remedies. Courtsin these cases have generally concluded from
the record of committee hearings and other documentary evidence before Congress
that the government had acompellinginterest for the programin question. However,
in applying the constitutional demand for a “narrowly tailored” remedy, thereisa
divergence of judicial opinion asto whether states or localities must independently
justify the use of racia preferences to implement federal mandates within their
individual jurisdictions.

47 49 C.F.R. pt. 26 (2003).
% |d. at §26.45.

4. at § 26.51.

0 |d. at § 26.53(a).

5 |d at § 26.43(a).
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The Supreme Court in 2004 refused to revisit issues left unsettled by Adarand
whenit denied review of the Eighth Circuit’ sconsolidated rulingin Sherbrooke Turf,
Inc. v. Minnesota Department of Transportation and Gross Seed Company V.
Nebraska Department of Roads.>* The Sherbrooke court joined the Tenth Circuit in
upholding the DBE program under current DOT regulations and, beyond that,
approved specific state plans to implement that program. Pursuant to TEA-21, and
the DOT revised regulations, state highway departmentsin Minnesotaand Nebraska
established specific goals for the award of federally-funded contracts to DBEs. In
both states, white-owned contractors had submitted the low bid on DOT funded
subcontracts, but were passed over in favor of a presumptively disadvantaged
minority competitor. Petitioners chalenged DBE contract awards, alleging
unconstitutional race discrimination and that continued enforcement of the programs
would deny them theright to compete on an equal basisfor future contracts. Federal
district courts in both states upheld the program.

The government conceded that the federal highway DBE program, on its face
and as applied, is subject to strict scrutiny because it uses a race-based rebuttable
presumption to define its beneficiaries and employs race conscious remedial
measures. Such governmental consideration of race is congtitutional only if
narrowly-tailoredtofurther acompelling governmental interest. Neither Sherbrooke
nor Gross Seed disputed that thefederal government has*acompelling interest in not
perpetuating the effects of racia discrimination in its own distribution of federa
funds and in remediating the effects of past discrimination in the government
contracting markets created by its disbursements.” Rather, petitioners argued that
Congressand DOT haveno* hard evidence” of widespread intentional discrimination
in the contracting industry; they relied instead on a Justice Department summary of
over 50 documents and 30 congressional hearings on minority-owned businesses
prepared in response to the Adarand decision.®® The Eighth Circuit nonetheless
agreed with the Tenth Circuit conclusion in Adarand that “Congress has spent
decades compiling evidence of race discrimination in federal highway contracting,”
and petitioners failed to meet the burden of showing that no remedial action was
necessary.

Nor were the Minnesota DOT and Nebraska road department required to
independently satisfy the compelling government interest aspect of strict scrutiny
review. To be narrowly tailored, however, a national program must be limited to
those parts of the country where its race-based measures are demonstrably needed.
“To the extent the federal government delegates this tailoring function, a State's
implementation becomes critically relevant to a reviewing court’s strict scrutiny.”
Under the current DOT program, the opinion notes, race-conscious methods cannot
be used unless race-neutral means are projected to fall short of achieving the overall
goal, and racial preferences or set-asides are limited to those instances “when no
other method could be reasonably expected to redress egregious instances of
discrimination.” In addition, because the goalsfor DBE participation are tied to the
relevant |abor markets, have builtindurational limits, and are subject to “good faith”

52 345 F.3d 964 (8" Cir. 2003), cert denied No. 03-968 (5-17-04).

%3 See Appendix — The Compelling Interest for Affirmative Actionin Federal Procurement:
A Preliminary Survey, 61 Fed. Reg. 26050 (May 23, 1996).
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waiver and exemptions, the programs were deemed narrowly tailored on their face.
Finally, the court reviewed Minnesota s and Nebraska s implementation, including
each state’'s reliance on findings by independent consultants in setting goals for
minority-owned business participation, and concluded that the DBE program was
narrowly tailored as applied at the state level.

Similarly, theissue presented in Western Sates Paving Co., Inc. v. Washington
State Department of Transportation® is whether TEA-21 — which allocates 10%
of certain federal transportation funds for small disadvantaged and minority
contractors — is unconstitutional on its face, or as applied by the State of
Washington. Asdiscussed supra, DOT regulations* presume” disadvantaged status
for minority groups and women, provided the small business owner has a net worth
of less than $750,000, but members of other groups are eligible if they can
demonstrate, in fact, that they are “socialy and economically disadvantaged.” A
three-judge panel of the Ninth Circuit agreed with the Eighth and Tenth Circuitsthat
race and sex preferences for highway contractors under TEA-21 are facialy valid.
The compelling interest was in ensuring that federal funding is not distributed in a
manner that reinforcesthe effectsof either public or privatediscrimination withinthe
trangportation construction industry. The evidence relied on by Congress and
reviewed by the court demonstrated a continuing pattern of race and sex
discrimination in the industry.

The court further determined that the TEA-21 racial preferenceswere narrowly
tailored to furthering compelling federal governmental interests. Inthisregard, the
court pointed to severa factors. First, the revised DOT regulations “explicitly
prohibit the use of quotas’ and requireastate to “ meet the maximum feasible portion
of [its] overall goal by using race-neutral means.”> Whereracia goals are not met,
the state may yet comply with federal standards by showing “good faith efforts’ to
achieve its goals. Moreover, “durationa limitations’ imposed by the legislative
reauthorization process “ensure that Congress regularly evaluates’ whether
continuing need exists for the minority preference program. The regulation aso
makes clear that the statute’'s 10% DBE goal is“aspirational” only, with individual
state goals determined by “the realities of [each state’ s] own labor market” and the
availability locally of qualified minority contractors.

But thesefindingsdid not shield the Washington State program from Fourteenth
Amendment challenge. Because the record was “devoid of any evidence suggesting
that minorities currently suffer — or have ever suffered — discrimination” in the
award of transportation infrastructure contracts within Washington State, Judges
O’ Scannlain and Beafound that the state’ s implementation program “isnot narrowly
tailored to further Congress remedial objectives.” A narrowly tailored remedy
“depends on the absence or presence of discrimination,” these judges urged, and it
was not enough “simply [that] the state complied with the federal program’s
requirements.” Thus, each of the six principal minority groups identified in
Washington's DBE program must be shown to have suffered contract award
discrimination.

5 407 F.3d 983 (9" Cir. 2005).
5549 C.F.R. § 26.51(3).
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The ruling of another post-Adarand appellate tribunal appears to impose a
heavier burden on the federal government for demonstrating a “strong basis in
evidence” to support minority contracting preferences. In Rothe Development
Corporation v. U.S. Department of Defense,™ the tria judge appeared to defer
uncritically to congressional evidence and findingsto uphold 8§ 1207 of the National
Defense Authorization Act of 1987. That statute incorporatesthe SBA definition of
small disadvantaged business, includingtheracia presumption, and establishesafive
percent participation goal for such entitiesin Department of Defensecontracts.”” The
§ 1207 program authorizes DOD to apply a price evaluation adjustment of ten
percent in order to attain the five percent goal. In effect, this means that DOD may
rai se the bids of non-DBEs by 10% in order to give disadvantaged entrepreneurs a
preference. The statutory goal-setting provisionin 81207 was reauthorized in 1989,
and again in 1992 and 2003, because DOD efforts in the initia years fell short of
meeting the 5% goal. A non-minority bidder in Rothe sued DOD and the Department
of the Air Force for violating its equal protection rights in awarding a contract to a
higher bidder, International Computer and Telecommunications, Inc., because of the
race of its owner, who was of Korean descent.

TheU.S. Court of Appealsfor the Federal Circuit rejected what it viewed asthe
“deferential standard of review” applied by the district court and vacated the
judgment. Insodoing, it advanced adifferent conception of both the constitutional
basisfor Congress' s enactment of 81207 and the degree of scrutiny demanded. As
national legidlature, it said, Congress could enact race-based programsasacondition
to the exercise of its Article | spending powers or pursuant to 8§ 5 of the Fourteenth
Amendment asaremedy for lingering discrimination by state and local governments.
Whatever deference may be owed to congressional remedies for state equal
protection violations under 8 5, when legislating racial preferences in federa
spending programs, Congressisrestricted by the 5" Amendment, whichincorporates
its own equal protection component. “Strict scrutiny is a single standard and [it]
must be followed here,” said the appeals court. The proper judicial inquiry was
whether a “strong basis in evidence” supported Congress's conclusion that
discrimination existed and remedial action was warranted. A “mere listing” of
evidence before Congress when it enacted the origina statute in 1987 was
insufficient, the Federal Circuit warned. Rather, detailed statistical information
regarding the existence of discrimination in 1992 was necessary to find the
reauthorized 8 1207 congtitutional. Moreover, the government must produce
evidence of pre-enactment discrimination; reports generated after the statute was
enacted showing discrimination against specific groups cannot be used to prove the
constitutionality of the program when enacted. The“strong basisin evidence” must
have existed at the time the law was enacted if it is to survive strict scrutiny. In
remanding for further proceedings, the appeals court confirmed that when it comes
to race-based federa programs, thereis only “one kind of strict scrutiny.”®

% 262 F.3d 1306 (Fed.Cir. 2001).
5710 U.S.C. § 2323.

%8 The appellate opinion underscored certain additional elements for the lower court’s
review on remand. In determining whether a“compelling Government interest” justified
(continued...)
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On July 2, 2004, the district court on remand bifurcated Rothe's claim into a
challengeto § 2323 “as applied” in 1998, when the case was filed, and a broader
challenge to the statute on its face™® This required it to analyze both the
circumstances known to Congress when the statute was reauthorized in 1992 and
later when the statute was reauthorized in 2003. The evidence purporting to justify
the earlier clam was viewed to be “anecdotal” and did “not demonstrate a strong
basis for Congress to believe that a race based remedia program was necessary
because of thelack of statistical evidence of discrimination.” Despite congressional
testimony and findings of racial bias in the private and public sectors affecting the
award of defense contracts, this evidence lacked statistical focus on discrimination
against Asian Americans, the racial classification of the company awarded the
contract instead of Rothe, and the particular industry involved. The court, therefore,
found that “the program, as reauthorized in 1992 and applied in 1998, was
unconstitutional .”

Asto Rothe's claim that §2323 was facially unconstitutional, the district court
determined that Congress had met its burden of demonstrating statistical evidence
documenting pervasive discrimination when it reauthorized the program in 2003.
Specifically, it found that “59 statistical studies from across the nation succinctly
demonstrate that Congress was reacting with astrong basisin evidence.” The court
focused on evidence regarding all minority groups — rather than simply Asian
American asin the prior “as-applied” portion of its opinion — because proof that a
program can be constitutionally applied in any one set of circumstances will sustain
the statute from afacial challenge. It, therefore, held that § 2323, as re-authorized
in 2003, was constitutional and denied Rothe any prospective relief.

While upholding the constitutionality of the § 8 (a) program on its face, the
district court in Cortez |11 Service Corporation v. NASA® required federa officials

%8 (...continued)

the SDB program, the lower court must decide if the § 1207 program is “truly remedial.”
This requires a determination whether the program targets present discrimination or the
“lingering effects” of past discrimination. If the latter, the opinion notes, the probative
currency of the evidence must be determined, as must the existence of specific evidence of
discrimination against Asian Americansin the particular industry involved inthiscase. As
to whether the § 1207 program is narrowly tailored, the Federal Circuit highlighted three
areas for remand consideration. First, thetrial court should conduct “a probing analysis of
the efficacy of race-neutral alternatives’ to the § 1207 program. Second, the court must
review evidence demonstrating whether the 5% goal of SDB participation was relevant to
thenumber of qualified, willing, and able SDBsintheindustry. Finally, thelower court had
to determine whether the § 1207 program was over-inclusive by “presuming” that the five
groups identified in the statute were victims of discrimination.

* Rothe Development Corporation v. U.S. Department of Defense, 324 F. Supp.2d 840
(W.D.Tex. 2004).

60 950 F. Supp. 357 (D.D.C. 1996). See also Northern Contracting Inc. v. State of Illinais,
2001 WL 987730 (N.D.lll.)(federa defendants motion for summary judgment on
government’s showing of “compelling interest” for TEA-21 contracting goals denied,
although the court conceded that plaintiff “may face uphill battle” in gathering adequate

(continued...)



CRS-20

“to decide whether there has been a history of discrimination in the particular
industry at issue” before applying a race-based set-aside. Other courts, however,
have denied firmsor individuals standing to challengetheracial presumptioninthe
SBA statuteand regul ationsontherational ethat they weredisqualified from contract
consideration because of inability to demonstrate “socia and economic
disadvantage,” and not race.®*

Minority Contracting By State and Local Government. With
increasing frequency, state and local affirmative action programs have met with
constitutional objection from courts applying strict judicial scrutiny. Ten federal
circuit courts have addressed the legality of racial preferences in employment and
public contracting programs since the Supreme Court’ s ruling in City of Richmond
v.J.A. Croson.®”? Croson emphasized the obligation of state and |ocal governments
to anchor their affirmative action efforts by identifying with specificity the effects of
past discrimination. This meant that the governmental entity has to have a “strong
basisin evidence” — just short, perhaps, of that required to establish a®primafacie”
caseinacourt of law — for its conclusion that minorities have been discriminatorily
excluded from public contracts in the past.

In Croson, a 30% set-aside for minority subcontractors adopted by the City of
Richmond failed this congtitutional test. First, the program was premised on a
comparison of minority contractor participation in city contracts with general
minority population statistics rather than the percentage of qualified minority
business enterprises in the relevant geographic market. There was, moreover, no
evidence of discrimination in any aspect of city contracting as to certain groups —
i.e.,, Orientals, Indians, Eskimos, and Aleuts — who nonetheless were granted a
preference under the plan. Asregards “narrow tailoring,” the 30 per cent “quota”
was “too inflexible’and had been implemented by the city without any prior
consideration of “race-neutral” alternatives. Finally, the “waiver” built into the
Richmond plan was too “rigid” because it focused solely on minority contractor
“availability” with “no inquiry into whether or not the particular MBE seeking a
racia preference has suffered from the effects of past discrimination by the city or
prime contractors.”

Theheightened standards of proof articulated by Croson, and further devel oped
by Adarand, led many states, counties and municipalities to reevaluate existing
minority business enterprise programs. Judicial challenges followed, and while

€0 (...continued)

rebuttal evidence); Klaver Construction Co. v. Kansas Department of Transportation, 211
F. Supp.2d 1296 (D.Kan. 2002)(plaintiff lacked standing to challenge race- or gender-
based presumption of social disadvantagein DOT program because personal net worth and
size requirements provided independent grounds for disqualifying unsuccessful white
bidder).

¢l See Interstate Traffic Control v. Beverage, 101 F. Supp. 2d 445 (S.D. W.Va. 2000);
Ellsworth Associates v. United States, 926 F.Supp. 207 (D.D.C. 1996).

%2 488 U.S. 469 (1989).
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several race-conscious programssurvived, ® many otherswerelesssuccessful, either
because they lacked a compelling remedial justification or were not sufficiently
“narrowly tailored” to withstand strict judicia scrutiny. As to the former, local
jurisdictions primarily sought to establish a “strong basis in evidence” with
“disparity” studiesdepicting theextent of minority exclusionfrom public contracting
activity within the jurisdiction, coupled with any available “anecdotal” evidence.
After the Court’s 1995 Adarand decision, such studies were generaly poorly
received in the courts. Almost universally cited asthe basisfor judicial rejection of
such statistical proof was over-reliance by the governmental unit on general or
undifferentiated popul ation data that failed to adequately reflect minority contractor
availability or to account for contractor size and other factors relevant to contractor
qualifications.** Other mgjor faultshave been failureto “narrowly tailor” the remedy

% See, e.9., Associated General Contractorsof Caiforniav. Coalition, 950 F.2d 1401, 1416-
18 (9th Cir. 1991), cert. denied , 503 U.S. 585 (1992)(use of abid preference rather than a
guota, the definition of beneficiaries on the basis of experience of prior bid discrimination,
the ability of non-minority contractorsto participateviajoint venture option, and thelimited
geographical scope of the preference assured that the program was narrowly tailored);
Indianapolis Minority Contractors Ass'nv. Wiley, 187 F.3d 743 (7" Cir. 1999)(sustaining
10% set-aside of federal highway fundsfor socially and economically disadvantaged small
business concerns); Coral Construction Company v. King County, 941 F.2d 910 (9" Cir.
1991), cert. denied, 502 U.S. 1033 (1992)(minority business set-aside program sustained as
applied to preferences for women since less restrictive, intermediate scrutiny standard
allows program without proof of active or passive discrimination by government; racial
preferencesinvalid absent record of past discrimination within industry at least passively
supported by governmental infusion of tax dollars).

¢ Builders Ass n of Greater Chicago v. Cook County, 256 F.3d 642 (7" Cir. 2001)(no
“compelling” governmental interest for minority and femal e subcontracting set-ai de absent
proof of systematic lack of opportunity to bid on private contracts or pattern of refusal to
hire minority contractorsin adjoining six-county area); Associated General Contractors of
Ohio, Inc. v. Drabik, 214 F.3d 730 (6™ Cir. 2000), cert. denied, 121 S. Ct. 1089 (2001)(Ohio
Business Enterprise Act invalid as overly inclusive and not narrowly tailored, extending to
ethnic groups that had not suffered discrimination; although there was statistical disparity
in proportion of contracts awarded to particular group, statistics failed to take into account
how many minority-owned businesses were qualified, willing, and able to perform state
construction contracts); W.H. Scott Construction Co., Inc. v. City of Jackson, 199 F.3d 206
(5™ Cir. 1999)(disparity study rejected because “it did not include an anaysis of the
availability and utilization of qualified minority subcontractors, therel evant statistical pool,
in the City’s construction projects’); Engineering Contractors Assn v. Metro. Dade
County, 122 F.3d 895 (11th Cir. 1997), cert. denied, 523 U.S. 1004 (1998)(disparitiesfound
by studiesrelied on by Dade County to support separate contracting preferencesfor blacks,
hispanics, and women in construction were not significant, in part, because of “complete
failure to take firm size into account;” however, gender preferences required only
intermediate scrutiny and could be based on societal discriminationintherelevant economic
sector); ConcreteWorksof Colorado, Inc. v. City and County of Denver, 36 F.3d 196 (10th
Cir. 1994), cert. denied 514 U.S. 1004 (1995)(disparity index based on “absolute” number
of MBEsinthelocal market without regard to their size may overstatetheir underutilization
as city contractors); O’ Donnell Construction Co. v. District of Columbia, 963 F.2d 420
(D.C.Cir. 1992) (D.C. set-aside of 35% of construction contracts for loca MBES
disapproved because many nondiscriminatory reasons could explain disparity between
percentages of MBEs participating in public construction contracts and overall percentages

(continued...)
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— whether aminority participation goal, preference, set-aside, or other “ sheltered”
bidding arrangement — to any disparities revealed by statistics and anecdotal proof
of discrimination;® the failureto properly limit the program in scope and duration;®

& (...continued)
of MBES).

See also Webster v. Fulton County, Georgia, 51 F. Supp.2d 1354 (N.D. Ga. 1999),
aff’d 218 F.3d 1267 (11" Cir. 2000)(disparity study rejected for failure to take into account
factors such as firm size and ability to obtain financing and bonding that may affect MBE
availability and utilization); Phillips & Jordan, Inc. v. Watts, 13 F.Supp.2d 1308 (N.D.Fla.
1998)(court “unconvinced” by disparity study that “assume[d]” all minority firmsincluded
werewilling or ableto bid on road mai ntenance contract); (Arrow Office Supply Cov. City
of Detroit, 826 F. Supp. 1072 (E.D. Mich. 1993)(neither “statistical” study comparing
estimates of minority contractors with blacks in population, nor testimony revealing
difficulties most MBEs face “as a result of their size” rather than “direct intentional
invidious discrimination” would justify the city’s sheltered market program); Concrete
General v. Washington Suburban Sanitary Commission, 779 F. Supp. 370 (D. Md.
1991)(MBE participation goal of 25% improper because it focused on general population
figures and substantially exceeded the percentage of available qualified MBES); Houston
Contractors Ass'n v. Metropolitan Transit Authority of Harris County, 993 F. Supp. 545
(SD. Tex. 1997)(Houston Metro Authority 21% small disadvantaged business
subcontracting goal rejected since “it assumes that participation should equal population”
and “Study” used to justify preference was based on “familiar aggregate figures onincome
disparity between groups’ but did not “connect the city’s contracting policies to minority
impoverishment”).

% Seg, e.g., Contractors Ass’ n of Eastern Pennsylvania, Inc. v. City of Philadelphia, 91 F.3d
586 (3d Cir. 1996), cert. denied, 519 U.S. 1113 (1997)(minority set-aside of 15% was
arbitrary and not narrowly tailored were evidence of record as to percentage of black
subcontractors in market indicated percentage of 0.7%, and city made no effort to identify
barriers to entry to market by black contractors); Associated Utility Contractors of
Maryland, Inc. v. Mayor and City Council of Baltimore, 2000 WL 201606 (D.Md. 2-16-
2000)(rejecting city’ s reliance on disparity study then in progress for annual minority and
female set-asides where there was no record of “what evidence the City considered prior
to promulgating the set-asidegoa sfor 1999”); Main LinePaving Co. v. Board of Education,
725 F. Supp. 1349 (E.D. Pa. 1989)(evidentiary basisfor the program wastoo general, since
it related to race-neutral practices, and the remedy overbroad in that it did not provide for
an individualized determination that those benefitting from the plan were victims of past
discrimination).

¢ See, e.g., Associated General Contractors of Ohio v. Drabik, 214 F.3d 730 (6" Cir.
2000)(state minority preference plan not narrowly tailored where it had been in effect for
20 yearswith no set expiration); Kornhass Construction, Inc. v. State of Oklahoma, 140 F.
Supp. 2d 1232 (W.D.Okla, 2001)(duration of state 10% minority contracting goal “not tied
in any way to the eradication of past or present racial discrimination” and “legal authority
to bypassacertified minority bidder” has never been exercised); Webster v. Fulton County,
Ga. supran. 64 (“randominclusion” of racial or ethnic groupswho may never have suffered
fromdiscrimination undermined narrowly tail ored remedy); Associated General Contractors
v. New Haven, 791 F. Supp. 941, 948 (D. Conn. 1992)(failure to document discrimination
against any “disadvantaged” business other than disadvantage based on race made program
overinclusive asto other groups and thus not appropriately tailored to its asserted remedial
purpose).
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the absence of a “waiver” provision;®” or neglecting first to consider race-neutral
alternatives, such as bonding and credit assistance programs, to ameliorate minority
underutilization.®®

The courts, however, have yet to resolve several important issues. As noted,
the first relates to whether different fact-finding standards pertain to independent
state or local minority contracting initiativesthan to state plans explicitly adopted in
aid of enforcing federal law. Notwithstanding Croson, several decisions suggest that
no independent findingsmay berequired to established a” compelling” governmental
interest where the state agency acts not on its own authority, but pursuant to federal
mandate requiring remedial state or local action to counteract the effects of past or
present discrimination on federally funded projects.

Compelling government interest looks at a statute or government program on its
face. When the programis federal, the inquiry is (at least usually) national in
scope. If Congress or the federal agency acted for a proper purpose and with a
strong basis in the evidence, the program has the requisite compelling
government interest nationwide, even if the evidence did not comefrom or apply
to every state or locale in the Nation.®®

The principle here seemsto be that the evidentiary record compiled by Congressto
find a compelling interest for the federal program provides the factual leverage
necessary to sustain supporting action at the state and local level.

By contrast, a more restrictive evidentiary approach is represented by the
Seventh Circuit ruling in Builders Association of Greater Chicago v. County of

67 Associated General Contractors of Ohio, supran. 66 (rejecting waiver provision which
focused solely on MBE availability without regard to “ whether the particular MBE seeking
aracia preference has suffered from the effects of past discrimination by the state or prime
contractors”’). Compare Builders Ass' n of Greater Chicago v. City of Chicago, 298 F. Supp.
2d, 725, 740 (finding DBE plan not to be narrowly tailored where waivers were “rarely or
never granted”) with Northern Contracting, Inc. v. State of Illinois, 2005 WL 2230195
(N.D. 1) (slip op. 9-08-2005)(state transportation funding plan approved where flexibility
assured by “the employment of individualized DBE goals on a contract-by-contract basis,
and through the mai ntenance of awaiver provision to account for those situationsin which
achievement of the set DBE goalsis not reasonably possible.”).

% See, eg., Contractors Association of Eastern Pennsylvania, supra n. 65 (minority
subcontracting program not narrowly tailored where city failed to consider race-neutral
alternativesdesigned to encourageinvestment and/or credit extensionto small contractors);
Associated General Contractors of Ohio, supra n. 66 (Ohio’s MBE Act “doom[ed]” by
state' s failure to consider race-neutral alternatives recommended by the Attorney General
before adopting 15% minority set-aside for purchase of nonconstruction-related goods and
services.); Concrete Works of Colorado v. City and County of Denver, 86 F. Supp 2d 1042
(D.Colo. 2000)(* The City pursued amandatory goals program asafirst, rather than asalast
resort.”).

% Sherbrooke Turf, supran. 52 at 970; see also Milwaukee County Paver Ass nv. Fiedler,
922 F.2d 419, 423 (7" Cir. 1991)(“If the state does exactly what the statute expectsit to do,
and the statute is conceded for the purposes of the litigationto be constitutional, we do not
see how the state can be though to have violated the Constitution.”).
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Cook.” The court there held that Cook County had failed to establish a compelling
interest supporting its contract set-aside program. In defense of its program, the
County presented anecdotal evidence that prime contractors failed to solicit
minority- and women-owned subcontractors at the same rate as similarly- situated
firms owned by white males. In addition, the County put forward statistical data
demonstrating that a number of firms rarely or never solicit minority- or women-
owned firms for subcontract work. This evidence, however, failed to persuade the
court of asystematic refusal to solicit such firmsfor subcontract work becauseit was
based on the practice of a mere thirteen general contractors. In affirming the
decision, the appeals court also noted that the program failed to link its set-aside
level s (30% minorities, 10% women) to evidence of their availability on therelevant
market.

The Ninth Circuit’s recent ruling in Western State Paving Co. v. Washington
DOT ™ appearsto split the difference between competing judicial viewpoints when
reviewing “as applied” challenges to state programs mandated by federal law. As
discussed earlier, Judge O’ Scannlain for the majority followed the Eighth and Tenth
Circuitstofind the 10% DBE set-aside of federal transportation fundsunder TEA-21
facially constitutional.”” But even if Washington demonstrates compliance with
TEA-21 and itsimplementing regulations, it must separately meet strict scrutiny to
survive an as-applied chalenge. Thus, the majority found that while the state does
not haveto re-establish acompelling stateinterest, it still hasto show that isprogram
is narrowly tailored. That, in turn, “depends upon the presence or absence or
discrimination in the state’ s transportation contracting industry.”

Washington admitted that no statistical studies were done to establish the
existence of discriminationinthehighway contractingindustry. What argumentsthe
state did makeregarding discrimination— based on estimatesof minority contractor
participation in state transportation contracting — were rejected. The court
concluded that those percentages proved little because they failed to account for
factors affecting the capacity of minority contractorsto undertake contracting work;
for example, DBEs could be smaller, less experienced or concentrated in aparticular
part of the state. Moreover, the court observed that historical minority participation
on contracts with affirmative action components “ does not provide any evidence of
discrimination against DBES’ in a race-neutral market. Washington also lacked
anecdotal evidence of discrimination, which could not be inferred from statistics
alone. Finally, “even when discrimination is present within a State, a remedial

7 123 F.Supp.2d 1087 (N.D. I11. 2000), aff’d 256 F.3d 642 (7" Cir. 2001).
™ 407 F.3d 983 (9" Cir. 2005).

2 Generally, the court determined that Congress had a compelling interest in creating a
remedial schemeto overcomeeffectsof past discriminationin thetransportati on contracting
industry. Further, TEA-21 was narrowly tailored to this end because it created no quotas,
itislimited in duration (Congress must periodically re-authorizeit), and it containsincome
limits to lessen the burden on non-minority firms.
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programisnarrowly tailored if itsapplicationislimited to those minority groupsthat
have actually suffered discrimination.” ™

Northern Contracting Inc. v. Sate of Illinois,” without mentioning Western
States Paving, appears to comply with the Ninth Circuit model. The district court
relied on TEA 21 to find compelling state need for a minority- and women-owned
highway contracting program operated by the State of Illinois. It nevertheless
conducted an extended review of evidence submitted by the State on the “narrowly
taillored” issue. In rgecting the challenge of a white male construction company
owner to the State Department of Transportation (IDOT) program, Judge Pallmeyer
relied on ahost of statistical evidence and testimony to find that the State’ sactivities
had been carefully structured to avoid discriminatory impact on non-minority firms.
Inthe court’ sopinion, IDOT evidence demonstrated the need for outreach effortsto
“level theplayingfield” for minority-and women-owned businesses. Discrimination
in the bonding, insurance and financing markets was found to create significant
barriersto DBE business formation and bidding on state road contracts. Moreover,
IDOT strategies were based on federal formulas in line with requirements for
federally financed highway projects. In thisregard, Judge Pallmeyer pointed to the
agency’'s use of “race- and gender-neutral means’ to enhance minority business
participation and other “flexibilities” built into the program to avoid unreasonable
application of minority goals. Thus, waiverswere allowed for contractors unable to
meet individual contract goalsdespitetheir “good faith efforts.” Calculation of DBE
availability based on “custom” Census Bureau statistics, Dunn & Bradstreet
directories, and DBE lists from other sources comported with federal regulations.
Thus, the court was satisfied that “IDOT’ s 2005 DBE goal represents a ‘plausible
lower-bound estimate’ of DBE participation in the absence of discrimination””® and
was narrowly tailored to avoid imposing an undue burden on non-minority
contractors.

Western States Paving may have important implications for future challenges
against both state and federal affirmative action programs. Under theNinth Circuit’s
rational e, whilefederal programsmay beinsulated by appropriate congressional fact-
finding, state affirmative action in furtherance thereof must be supported by proof of
discrimination on astate-by-state basis. Moreover, even federal programs could fall
under question as the statistical foundation for their enactment becomes strained by
the passage of time, perhaps necessitating renewed evidentiary justification. On
December 21, 2005, USDOT’ s Office of Civil Rightsannounced that it would “issue
specific guidance on the steps that recipients in the Ninth Circuit must take in
response to the Western States Paving decision.””® Meanwhile, affected state
transportation agencies submitting DBE programs are directed to “describe the
evidence of discrimination or its effects’ to support any race conscious goals; to
request approval only for a “wholly race-neutral program” while its conducts “a

1d. at 998.
74 2005 WL 2230195 (N.D.III.)
1d. at p. 25.

® USDOT Federal Highway Administration, Office of Civil Rights, “Guidance: FY 2006
DBE Goal Setting Approval Process and DBE Program Plans’ (Dec. 21, 2005).
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disparity or availability study” to satisfy Ninth Circuit standards; and to “establish a
schedule with milestones for completion” any required analysis.

Another issuethat has divided the federal courts since Croson iswhether post-
enactment evidence of discrimination is sufficient to justify minority set-asides and
preferences. The Second, Third, Ninth, Tenth, and Eleventh Circuits have held that
courts may properly consider such evidence, while the Sixth, Seventh, and Federal
Circuits reached the opposite conclusion. In 1996, the Supreme Court in Shaw v.
Hunt”’ ruled that, in the context of racial gerrymandering, a legislature must have
sufficient evidenceto support aracial distinction“ beforeit embarksonan affirmative
action program.” Shaw demanded a “strong basis in evidence” for race-based
governmental action, which has been interpreted by the Federal Circuit to mean that
“the quantum of evidencethat isultimately necessary to upholdracia classifications
must have actually been before the legislature at the time of enactment.””® In this
view, proof that the legislature had a constitutionally permissible intent requires
strong pre-enactment evidence. But the Tenth Circuit decision in Adarand Il
allowed consideration of post-enactment evidence in addition to congressional
findings because the defendants had gathered it in response to the Supreme Court’s
application of strict scrutiny to the statutes in question.” The Supreme Court
recently chose not to address this and other issueswhen it declined an appeal from
Tenth Circuit ruling in Concrete Works of Colorado, Inc. v. City and County of
Denver.®

In Concrete Works, the federa circuit court examined a city ordinance
establishing goals for participation in the construction industry by minority- and
female-owned businesses. In 1990, the Denver City Council passed Ordinance 513
to promote participation by minority-owned business enterprises (MBEs) and
women-owned business enterprises (WBES) in public work projects “to an extent
approximating [their] availability and capacity.” The city determined availability
and capacity by conducting periodic studies of minority participationin each contract
area. The Ordinance also directed the Office of Contract Compliance (OCC) to
establish MBE and WBE participation goals on each individual city contract. The
statutory goals for total annua expenditures were 16% for MBEs and 12% for
WBEs. According to the ordinance, if the OCC established an individual project
goal, al bidders had to either meet the goals or demonstrate their good faith efforts
to do so. The city revised the program in 1996 and 1998, reducing the annual goals
for MBEs and WBES in construction contracts to 10% and prohibiting M/WBEs
from counting self-performed work towards the goals.

Concrete Works of Colorado, aconstruction firm owned by awhite male, sued
the city in 1992, alleging that it had been denied three contracts for failure to meet
the goals or to make good faith efforts, and sought injunctive relief and money
damages. Thecity relied on three categories of evidenceto demonstrateacompelling

7517 U.S. 899 (1996).

8 Rothe Development Corp. v. United States, 262 F.3d at 1327.
" Adarand Constructors Inc. v. Slater, supran. 58.

8 321 F.3d 950 (10" Cir. 2003).
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remedial purposefor theordinance. First, major studies— in 1990, 1995, and 1997
— revealed large disparities between M/WBE availability and utilization on city
projects without goals. Census data revealed like patterns of minority and female
underutilization ascontractorsand subcontractorsin state-wide construction, public
and private. At trial, M/WBEs also testified to discrimination they confronted in
qualifying and bidding on private sector jobs, in obtaining capital and credit, in
dealing with suppliers, and of harassment suffered at work sites, including physical
assaults.

Theprincipal issuepresented by Concrete Wor kswaswhether thegovernment’s
statisticsand other evidence established aremedial justification for racial and gender
preferencesin public contracting. The circuit court adopted an expansive approach,
finding that “irrefutable or definitive” proof of the city’s own “guilty” actions was
unnecessary where the city’s “passive” participation in marketplace discrimination
by its spending practices was shown.

Denver’s only burden was to introduce evidence which raised the inference of
discriminatory exclusion in thelocal construction industry and link its spending
to that discrimination. . . . Denver was under no burden to identify any specific
practice or policy that resulted in discrimination. Neither was Denver required
to demonstrate that the purpose of any such practice or policy was to
disadvantage women or minorities. To impose such aburden on amunicipality
would be tantamount to requiring proof of discrimination and would eviscerate
any reliance the municipality could place on statistical studies and anecdotal
evidence.®

Croson’s admonition against relying on “mere societal discrimination” did not
apply, the opinion states, where evidence of discrimination in the industry targeted
by the program is shown — whether motivated by an attitude “ shared by society” or
“unique to the industry” is constitutionally irrelevant. Thetrial court waswrong to
require Denver to “show the existence of specific discriminatory policies and that
those policies were more than areflection of societal discrimination.”

The trial court also faulted the city’s disparity studies, in part, for failure to
control for firm size, area of specialization, and whether the firm had actually bid on
city contracts. Such factors were thought important because, due to their generally
smaller size, M/WBE's might lack the requisite experience and qualifications,
diminishing their availability and capacity to perform on city construction projects.
The Tenth Circuit accepted the studies, nonethel ess, reasoning that small firms can
expand and contract to meet their bidding opportunities, and because size and
experienceare not race or gender-neutral variables. “M/WBE construction firmsare
generally smaller and less experienced because of discrimination.” The disparities,
moreover, were not shown to disappear when such variableswere controlled for, or
held constant, and taking the number of city bidders into account might distort the
picture by including unqualified firms. Likewise, “lending discrimination” and
“businessformation” studieswere properly relied on by the city for the® strong link”
they demonstrated between disbursement of public funds and the “channeling” of
those funds due to private discrimination. Private barriers precluded entry of

81d. at 973.
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M/WBE's into the market “at the outset” and madeimpossible “fair competition”
for public contracts by minority firmsthat did submit bids.

An appeal from the Tenth Circuit ruling, filed by petitioner Concrete Works of
Colorado, Inc., was denied by the Supreme Court on November 17, 2003.32 In an
unusual move, Justice Scalia was joined by the Chief Justice in filing a written
dissent from the Court’s refusal to grant certiorari. The dissenters argued that
Denver’ spolicy violated the standards of proof required by the Court’ s1989 decision
in Croson and “invites speculation that case has effectively been overruled.”
According to their view, there must be some evidence that discrimination was so
pervasive that any minority business would have suffered. “Absent such evidence
of pervasivediscrimination, Denver’ s seeming limitation of the set-asidesto victims
of racial discrimination is a sham, and the only function of the preferences is to
channel afixed percentage of city contracting dollarsto firmsidentified by race.” In
declining review, Justice Scaliaopined that hisfellow Justiceshad “ abandoned” their
former insistenceon a“ strong basisin evidence,” relying instead on the“ good faith”
of local governmentsto act responsibly whenusing racial preferences, an echo of the
argument he advanced inthe Grutter case— involving university affirmative action
admission programs — a few months earlier.

8 Concrete Works of Colorado v. City and County of Denver, cert. denied 540 U.S. 1047
(2003).



